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H.  C.  Fishkb,  Chief  Justice. 
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J.  A.  Mabtin,  Reporter,  Austin. 

FIFTH  DISTRICT— Dallas. 
Anson  Rainey,  Chief  Justice. 

Geobge  W.  Blaib,  Clerk,  Dallas. 
J.  A.  Mabtin,  Reporter,  Austin. 
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E.  T.  Roseborough,  Clerk,  Tewarkana. 
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WRITS  OF  ERROR 


The  dockets  of  the   Supreme  Court  show  action  upon  applications 
for  writs  of  error  in  cases  reported  in  this  volume  as  follows: 

Abbott  Gin   Company  v.   Missouri,  Kansas  &  Texas  Railway 

Company  of  Texas  et  al.,  263 Refused. 

Allen   v.   Hutcheson,   71 Refused. 

• 
Beaumont   Traction    Company   v.    Happ,   427 Refused. 

Buckley  et  al.  v.  Runge  et  al.,  322 Dismissed. 

Carlisle  et  al.  v.  Gibbs  et  al.,  592 Refused. 

City  Loan  &  Trust  Company  et  al.  v.  Sterner  et  al.,  517. ..  .Refused. 

Dorman,   Administrator,  v.   Grace  et  al.,  386 Refused. 

Duncan  v.  Herder,  542 Refused. 

Ellwood  v.   Stallcup,   343 Refused. 

Gainesville  Water  Company  v.  City  of  Galveston,  257 Granted. 

Reversed  and  remanded,  103  Texas,  394. 

Gallup  et  al.  v.   County  of  Liberty,   175 Refused. 

Galveston,   Harrisburg  &   San  Antonio  Railway   Company   v. 

Houston  Electric  Company,   170 Refused. 

Galveston,  Harrisburg  &   San  Antonio   Railway   Company   v. 

Sanchez,    87 Refused. 

Hatton  v.  Bodan  Lumber  Company,  478 Refused. 

Hawkins  et  al.  v.  Hobson  et  al.,  118 Refused. 

Hedrick    v.    Kilgore,    47 Refused. 

Hughes  et  al.  v.  State  of  Texas  et  al.,  306 Dismissed. 

Hunter  et  al.  v.  Wallace,  1 Dismissed. 

International  &  Great  Northern  Railroad  Company  v.  Bradt 
et  al.,   82 Refused. 

International  &  Great  Northern  Railroad  Company  v.  Sandlin, 

151     Refused. 


vi  Writs  of  Error. 

Kettler  Brass  Manufacturing  Company  v.   O'Neil,  568 Refused. 

Kirby  Lumber  Company  v.  Cummings  &  Company,  291 Refused. 

Knights  of  the  Maccabees  of  the  World  v.  Hunter,  115.  Writ 
of  error  granted,   reversed   and   rendered,   103   Texas,   612. 

Merriman  et  al.  v.  Blalack  et  ah,  270 Refused. 

Missouri,  Kansas  &  Texas  Railway  Company  of  Texas  v.  Dun- 
bar,   411 '. Refused. 

Missouri,    Kansas    &    Texas    Railway    Company    of    Texas    v. 
Gerren,  34.     Writ  of  error  refused  to  appellee. 

Missouri,    Kansas    &    Texas    Railway    Company    of    Texas    v. 
Hassell  et  ah,  522 Refused. 

Missouri,    Kansas    &    Texas    Railway    Company    of    Texas    v. 
Mitcham,     134 Refused. 

Montgomery  v.   Attisler   et   ah,   216 Refused. 

Morgan's  Louisiana  &  Texas  Railroad  &  Steamship  Com- 
pany   v.    Street,    Jr.,    194 Refused. 

Morse  v.  Board  of  Medical  Examiners  for  the  State  of  Texas, 

93 : Refused. 

Parriss  et  ah  v.  Jewell,  Next  Friend,  199 Refused. 

Pratt  v.  Interstate  Savings  &  Trust  Company,  354 Dismissed. 

m 

St.  Louis  Southwestern  Railway  Company  of  Texas  v.  Holt 
et   ah,    19 Refused. 

St.  Louis  Southwestern  Railway  Company  of  Texas  v.  Wil- 
cox,   3 Refused. 

St.  Mary's  Orphan  Asylum  et  al.  v.  Masterson  et  ah,  646 ...  Refused. 

San  Antonio  &  Aransas  Pass  Railway  Company  v.  Polka  et 
ah,   626 Refused. 

Sanders  et  al.  v.  Newton  et  ah,  319 Refused  to  appellee. 

Stark  Grain   Company  v.   Harry   Brothers   Company,   529. .  .Refused. 

Stockard  v.  Reid,  126 Refused. 

Stout  &  Hagler  v.  Williams,  548 Refused. 

Texas  &  New  Orleans  Railroad  Company  v.  Plummer,  563.  .Refused. 
Thouron  v.  Skirvin  et  ah,  105 Refused. 

Weatherred  et  ah  v.  Finley,  50 Refused. 

Weil  v.  Martinez  et  ah,  440 Refused. 

Western  Union  Telegraph  Company  v.  McDonald,  472 Refused. 

Western  Union  Telegraph  Company  v.  Parsley,  8 Dismissed. 

Western  Union  Telegraph  Company  v.  Shockley,  30 Refused. 

Williams   v.    Hennefield,    54 Dismissed. 


CASES  REPORTED. 


PAOB 

Abbott  Gin  Company  v.  Missouri,  Kansas  &  Texas  Railway  Com- 
pany of  Texas  et  al 263 

Abernathy  v.  Pickett  et  ai 552 

Albert  &  Edgar;  Texas  Building  Company  v 638 

Alexander  v.  St.  Louis  Southwestern  Railway  Company  of  Texas.  407 

Allen   et   al.   v.   Hutcheson 71 

Amsler   et  al. ;  Montgomery  v 216 

Attoyac  River  Lumber  Company  v.  Payne 327 

Avant     v.    Watson 304 

Baker   et  al.  v.  Missouri,  Kansas  &  Texas  Railway  Company  of 

Texas    et   al 25 

Baker  et  al. ;  Simpson  et  al.  v. . ! 460 

Beaumont  Traction   Company  v.   Happ 427 

Beaumont  Traction  Company  v.  State  of  Texas 605 

Belcher  et  al. ;  Cone  v 493 

Blackwell  Durham  Tobacco  Company  v.  Jacobs 295 

Blair  v.   Breeding 147 

Blalack  et  al. ;  Merriman  et  al.  v 270 

Bledsoe    v.    Haney 285 

Blewitt  v.    Greene 588 

Board  of  Medical  Examiners  for  the  State  of  Texas;  Morse  v..  93 

Bodan   Lumber   Company ;   Hatton   v 478 

Bonner  Memorial  Home  v.  Collin  County  National  Bank  et  al..  313 
Bradt    et   al. ;   International    &    Great    Northern    Railroad    Com- 
pany et  al.  v 82 

Brazos  Oil  &  Light  Company  v.  Crawford,  by  Next  Friend 389 

Breathwit;    Durham    v 38 

Breeding;   Blair   v 147 

Briant ;   Hamm  et  al.   v 614 

Buchanan ;  Hoffman  v 368 

Buckley  et  al.  v.  Runge  et  al 322 

Burnett;   Mitchell   v 124 

Burton-Lingo  Company;  Costin  v 634 


viii  Casks   Reported. 

PAGE 

Campbell  (J.  I.)  Company;  Lake  Charles  National  Bank  et  al.  v.  362 

Carlisle  et  al.   v.  Gibbs  et  ai 592 

Chicago,  Rock  Island  &  Gulf  Railway  Company ;  Williamson  v. . .   502 
City  of  Belton  et  al.;  Gulf,  Colorado  &  Santa  Fe  Railway  Com- 
pany   v 460 

City  of  Gainesville;  Gainesville  Water  Company  v 257 

City  of  Paris  v.  Jenkins 383 

City  Loan  &  Trust  Company  et  al.  v.  Sterner  et  al 517 

Collin  County  National  Bank  et  al.;  Bonner  Memorial  Home  v...   313 

Cone  v.   Belcher  et  al 493 

Cook  et  ux. ;  Parker  v 234 

Corley;    Wooley    v 229 

Costin  v.   Burton-Lingo  Company 634 

County  of  Liberty;  Gallup  et  al.  v 175 

Crawford,  by  Next  Friend;  Brazos  Oil  &  Light  Company  v 389 

Crow  et  al.  v.  Fails  et  al 331 

Cummings  &  Company ;  Kirby  Lumber  Company  v 291 

Delery;   Stacy  v 242 

Derden ;   Staley  &  Barnsdall   v 142 

-Dickson ;    Murray    v 620 

Dodson,  Administrator ;  Watson  v 32 

Dorman,  Administrator,  v.  Grace  et  al 386 

Dunbar;  Missouri,  Kansas  &  Texas  Railway  Company  of  Texas  v.  411 

Duncan   v.   Herder 542 

Durham  v.  Breath  wit 38 

Eastern  Texas  Railway  Company  v.  Houston  East  &.  West  Texas 

Railway   Company   v 488 

Ellwood    v.    Stallcup 343 

Fails  et  al. ;  Crow  et  al.  v 331 

Fambro  v.  Keith 302  . 

Finley ;    Weatherred    et    al.    v 50 

Fowler;  Gulf,  Colorado  &  Santa  Fe  Railway  Company  v 556 

Fowler  et  al. ;  Smith  &  Sholars  v 356 

Fuller   v.    Pryor   et   al 425 

Gainesville  Water  Company  v.  City  of  Gainesville 257 

Gallup  et  al.  v.  County  of  Liberty 175 

Gallup ;   Snow   v 572 


Cases  Reported.  ix 

PAOB 

Galveston,  Harrisburg  &  San  Antonio  Railway  Company  v.  Hous- 
ton  Electric    Company 170 

Galveston,  Harrisburg  &  San  Antonio  Railway  Company  v.  San- 
chez         87 

Gerren;  Missouri,  Kansas  &  Texas  Railway  Company  of  Texas  v.     34 

Gibbs  et  al. ;  Carlisle  et  al.  v 592 

Gilmore   v.  Lockwood 616 

Goldman ;    Mayo    v 475 

Goodhue  v.  Western  Union  Telegraph  Company 297 

Grace  et  al. ;  Dornian,  Administrator  v 386 

Graves;  Missouri,  Kansas  &  Texas  Railway  Company  of  Texas  v.  395 

Greene ;  Blewitt  v , 588 

Gulf,  Colorado  &  Santa  Fe  Railway  Company  v.  City  of  Belton 

et  al 460 

Gulf,  Colorado  &  Santa  Fe  Railway  Company  v.  Fowler 556 

Gunn;  Smith  v 339 

Hamilton  v.   Kegley 159 

Hamra  et  al.  v.  Briant 614 

Haney ;    Bledsoe   v 285 

Happ ;  Beaumont  Traction  Company  v 427 

Harrell  et  al. ;  Mayhew  &  Co.  v 509 

Harrison,    Receiver,    v.    Littlefield 617 

Harry  Bros.  Company ;  Stark  Grain  Company  et  al.  v 529 

Hassell  et  al. ;  Missouri,  Kansas  &  Texas  Railway  Company  of 

Texas  v 522 

Hatton  v.  Bodan  Lumber  Company 478 

Hawkins  et  al.  v.  Hobson  et  al 118 

Hedrick    v.    Kilgore 47 

Hennefield ;  Williams  v 54 

Herder ;   Duncan   v 542 

Hobbs ;  Wells,  Executor,  v 375 

Hobson  et  al. ;  Hawkins  et  al.  v 118 

Hoffman  v.   Buchanan 368 

Holt  et  al.;  St.  Louis  Southwestern  Railway  Company  of  Texas  v.     19 

Hood;  International  &  Great  Northern  Railroad  Company  v....  497 
Houston,  East  &  West  Texas  Railway  Company  v.  Eastern  Texas 

Railway    Company 488 

Houston    Electric    Company;    Galveston,    Harrisburg    &    San    An- 
tonio  Railway   Company   v 170 

Hudgens  et  al. ;  Rockwell  Brothers  &  Company  v 504 

Hughes  et  al.  v.  State  of  Texas  et  al 306 


x  Cases  Reported. 

page 

Hunter;  Knights  of  the  Maccabees  of  the  World  v 115 

Hunter  et   al.   v.   Wallace 1 

Hutcheson ;  Allen  et  al.  v 71 

International  &  Great  Northern  Railroad  Company  et  al.  v.  Bradt 

et  al 82 

International  &  Great  Northern  Railroad  Company  v.   Hood 497 

International  &  Great  Northern  Railroad  Company  v.  Ormond  et 

al 70 

International  &  Great  Northern  Railroad  Company  v.  Sandlin..  151 

International  &  Great  Northern  Railroad  Company  et  al.  v.  Wynne  68 

Interstate  Savings  &  Trust  Company ;  Pratt  v 354 

Jacobs;  Blackwell  Durham  Tobacco  Company  v 295 

Jenkins ;  City  of  Paris  v 383 

Jewell,  Next  Friend ;  Parriss  et  al.  v 199 

J.  I.  Campbell  Company;  Lake  Charles  National  Bank  et  al.  v..  362 

Johnson  County  Savings  Bank  v.  Renfro 160 

Jones;   Schwarz  et  al.  v 603 

Kegley ;    Hamilton    y 159 

Keith ;    Fambro   v 302 

Kettler   Brass   Manufacturing   Company   v.    O'Neil 568 

Kilgore ;  Hedrick  v 47 

Kimbell  v.  Powell  et  al 57 

King;  St.  Louis  Southwestern  Railroad  Company  of  Texas  v....  583 

Kirby  Lumber  Company  v.  Cummings  &  Company 291 

Knights  of  the  Maccabees  of  the  World  v.  Hunter 115 

Koppc  et  al.   v.   Koppe 204 

Lake  Charles  National  Bank  et  al.  v.  J.  I.  Campbell  Company. .  362 

Lanier;  Thorn  v 67 

Latham  Company,  Bankers,  et  al.  v.  Shelton 122 

Lattimore  et  al.  v.  Tarrant  County 610 

Lewis  v.  Texas  &  Pacific  Railway  Company 585 

Littlefield ;   Harrison,   Receiver,   v 617 

Lockwood ;   Gilmore   v 616 

McAlister;  Palo  Duro  Club  v 393 

McDonald;  Western  Union  Telegraph  Company  v 472 

McNeill  et  al. ;  Stephenville  Oil  Mill  et  al.  v 252 

McWain ;  Texas  &  Pacific  Railway  Company  v 512 

Marshall;  Texas  &  New  Orleans  Railroad  Company  v 538 


Cases  Reported.  zi 

PAGE 

Martinez  et  al. ;  Weil  v 440 

Masterson  et  al.;  St.  Mary's  Orphan  Asylum  of  Texas  et  al.  v..  646 

Maxwell  Ginning  Company  et  al.  v.  Wallan 42 

Mayhew  &  Company  v.  Harrell  et  al 509 

Mayo  v.  Goldman 475 

Merriman  et  al.  v.  Blalack  et  al 270 

Missouri,   Kansas  &   Texas   Railway   Company   of   Texas   et   al. ; 

Abbott  Gin  Company  v 263 

Missouri,   Kansas   &  Texas   Railway   Company   of   Texas   et   al. ; 

Baker  et  al  v 25 

Missouri,  Kansas  &  Texas  Railway  Company  of  Texas  v.  Dunbar.  411 

Missouri,  Kansas  &  Texas  Railway  Company  of  Texas  v.  Gerren..  34 

Missouri,  Kansas  &  Texas  Railway  Company  of  Texas  v.  Graves..  395 
Missouri,  Kansas  &  Texas  Railway  Company  of  Texas  v.  Hassell 

et    al 522 

Missouri,  Kansas  &  Texas  Railway  Company  of  Texas  v.  Mitcham  134 

Missouri,  Kansas  &  Texas  Railway  Company  v.  Scoggin  &  Dupree  349 

Missouri,  Kansas  &  Texas  Railway  Company  et  al.  v.  Vandivier. . .  470 

Mitcham ;  Missouri,  Kansas  &  Texas  Railway  Company  of  Texas  v.  134 

Mitchell  v.  Burnett 124 

Montgomery  v.  Amsler  et  al 216 

Moore  et  al. ;  Wilson  v 418 

Morgan's  Louisiana  &  Texas  Railroad  &  Steamship  Company  v. 

Street,    Jr 194 

Morse  v.  Board  of  Medical  Examiners  for  the  State  of  Texas....  93 

Murray  v.   Dickson 620 

Neches  Iron  Works  et  al. ;  Texarkana  &  Fort  Smith  Railway  Com- 
pany v 249 

Newton  et  al. ;  Sanders  et  al.  v 319 

O'Neil ;  Kettler  Brass  Manufacturing  Company  v 568 

Ormond  et  al. ;  International  &  Great  Northern  Railroad   Com- 
pany v 79 

Pacific  Express  Company  et  al.  v.  Watson Ill 

Palo  Duro  Club  v.  McAlister 393 

Parker  v.  Cook  et  ux 234 

Parriss  et  al.  v.  Jewell,  Next  Friend 199 

Parsley ;  Western  Union  Telegraph   Company  v 8 

Payne ;  Attoyac  River  Lumber  Company  v 327 

Pickett  et  al. ;  Abernathy  v 552 


xii  Cases  Rkported. 
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Pitts  et  al. ,  Smith  et  al.  v 9? 

Plummer;  Texas  &  New  Orleans  Railroad  Company  v 563 

Polka  et  al.;  San  Antonio  &  Aransas  Pass  Railway  Company  v..  626 

Powell  et  al. ;  Kimbell  v 57 

Pratt  v.  Interstate  Savings  &  Trust  Company 354 

Pressler  v.   Warren 635 

Pryor  et   al. ;   Fuller   v 425 

Reid;    Stockard   v ....  126 

Renfro ;  Johnson  County  Savings  Bank  v 160 

Rockwell  Brothers  &  Company  v.  Hudgens  et  al 504 

Runge  et  al. ;  Buckley  et  al.  v 322 

St.  Louis  Southwestern  Railway  Company  of  Texas;  Alexander  v.  407 

St.  Louis  Southwestern  Railway  Company  of  Texas  v.  Holt  et  al.  19 

St   Louis  Southwestern  Railway  Company  of  Texas  v.  King 583 

St.  Louis  Southwestern  Railway  Company  of  Texas  v.  Wilcox....  3 

St.  Mary's  Orphan  Asylum  of  Texas  et  al.  v.  Masterson  et  al 646 

San  Antonio  &  Aransas  Pass  Railway  Company  v.  Polka  et  al 626 

Sanchez;  Galveston,  Harrisburg  &  San  Antonio  Railway  Company 

v 87 

Sanders  et  al.  v.  Newton  et  al 319 

Sandlin;  International  &  Great  Northern  Railroad  Company  v..  151 

Schwarz  et  al.  v.  Jones 603 

Scoggin  &  Dupree;  Missouri,  Kansas  &  Texas  Railway  Company  v.  349 

Shelton ;  Latham  Company,  Bankers,  et  al.  v 122 

Shockley ;  Western  Union  Telegraph  Company  v 30 

Simpson  et  al.  v.  Baker  et  al 460 

Skirvin  et   al. ;  Thouron   v 105 

Smith  &  Sholars  v.  Fowler  et  al. 356 

Smith   v.    Gunn 339 

Smith  et  al.  v.  Pitts  et  al 97 

Snow  v.   Gallup 572 

Stacy  v.   Delery 242 

Staley  &  Barnsdall  v.  Derden 142 

Stallcup ;    Ellwood    v 343 

Stark  Grain  Company  et  al.  v.  Harry  Brothers  Company 529 

State  of  Texas;  Beaumont  Traction  Company  v 605 

State  of  Texas  et  al. ;  Hughes  et  al.  v 306 

State  of  Texas  et  al.;  Wichita  Mill  &  Elevator  Company  et  al.  v. .  165 

Stephenville  Oil  Mill  et  al.  v.  McNeill  of  al 252 

Sterner  et  al. ;  City  Loan  &  Trust  Company  et  al.  v 517 


Cases  Reported.  xiii 
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Stockard    v.    Beid 126 
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J.  P.  Hunter  et  al.  v.  J.  0.  Wallace. 

Decided  July  1,  1909. 

Contract — Forfeit — Stakeholder. 

H.  entered  into  a  contract  in  writing  to  sell  to  W.  a  certain  tract  of  land  at 
a  certain  price  and  upon  certain  terms,  the  transaction  to  be  closed  or  con- 
summated by  a  certain  date;  this  contract  together  with  $1,000,  being  part  of 
the  cash  payment  to  be  made,  was  deposited  with  a  bank  as  a  stakeholder;  at  the 
time  named  for  the  consummation  of  the  transaction,  H.  had  failed  to  perfect  the 
title  to  the  land  involved,  and  the  bank,  during  the  absence  of  W.  from  the 
county  paid  the  $1,000  to  H.;  held,  that  under  the  terms  of  the  contract,  W.  was 
not  bound  after  the  date  named  for  closing  the  transaction,  and  that  the  bank 
was   liable  to  W.   for  the  money  paid   to  H. 

Appeal  from  the  District  Court  of  Collin  County.  Tried  below  be- 
fore Hon.  J.  M.  Pearson. 

Abernathy,  Abernathy  &  Abernathy,  for  appellants. 

H.  L.  Davis  and  Smith  &  Wilcox,  for  appellee. — It  was  the  duty  of 
the  court  to  interpret  the  contract  and  interpret  what  the  parties 
meant  by  the  stipulation,  "Provided  said  J.  P.  Hunter  shall  make 
clear  title  to  the  land  as  above,"  and  it  was  the  duty  of  the  court  to 
consider  the  construction  placed  upon  the  contract  by  the  parties 
themselves  and  their  method  of  operating  under  it  in  the  way  of  per- 
formance of  such  stipulation,  as  an  aid  to  its  interpretation,  and  the 
undisputed  proof  shows  from  the  acts  of  the  parties  themselves  that 
it  was  intended  that  the  defendant  Hunter  should  make  a  clear  record 
title  on  January  1,  1906.  Gulf,  C.  &  S.  F.  Rv.  Co.  v.  Schawe,  55  S. 
W.,  360;  Cleburne  Water  &  Ice  Co.  v.  City  of  Cleburne,  13  Texas 
Civ.  App.,  141 ;  9  Cyc.,  pp.  588-9,  note  45,  and  authorities  there  cited. 

The  construction  should  be  most  strongly  construed  against  the  de- 
fendant Hunter.    9  Cyc,  590  (J). 

RAINEY,   Chief  Justice. — Appellee,   Wallace,   brought   this   suit 
against  the  appellants,  Hunter  and  the  First  National  Bank  of  Far- 
mersville,  to  recover  the  sum  of  $1,000. 
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Wallace    and    Hunter    entered    into    the    following    contract,    viz.: 

"Copeville,  Texas,  October  17,  1905.  Know  all  men  by  these  presents 
that  I,  J.  P.  Hunter,  have  on  this  day  sold  to  J.  0.  Wallace  100  acres 
of  land,  same  being  the  east  100  acres  of  my  home  place;  considera- 
tion $6,500  (sixty-five  hundred  dollars),  $1,000  paid  this  day  to  be 
left  at  the  First  National  Bank  at  Farmersville,  Texas,  as  a  forfeit 
provided  said  Wallace  should  fail  to  take  the  above  100  acres  of  land 
and  pay  $2,200,  with  the  $1,000  paid  today,  on  the  1st  day  of  Jan- 
uary, 1906;  balance  to  be  paid  in  five  annual  equal  payments,  interest  8 
percent  per  annum.  These  notes  or  balance  shall  draw  interest  from 
this  17th  day  of  October,  1905.  Should  said  J.  O.  Wallace  comply 
with  this  contract,  above  $1,000  shall  be  as  part  payment  on  above 
land,  and  should  he  fail  it  shall  be  forfeited  for  the  failure  to  comply 
with  same,  provided  said  Hunter  shall  make  clear  title  to  land  as 
above.  Witness  our  hands  to  above  agreement  this  17th  day  of  Oc- 
tober, 1905." 

In  pursuance  of  said  contract  the  sum  of  $1,000,  together  Trith  the 
said  contract,  was  placed  in  escrow  with  the  bank.  On  January  1, 
1906,  Hunter  was  unable  to  make  Wallace  a  clear  title  to  the  land. 
Wallace,  knowing  that  Hunter  could  not  make  him  a  clear  title  to  the 
land,  left  Collin  County  on  December  31,  1905,  and  remained  away 
until  the  following  April.  In  the  meantime  the  bank  paid  over  said 
$1,000  to  J.  P.  Hunter.  Wallace  on  January  1,  1906,  was  willing  and 
able  to  complete  his  part  of  the  contract. 

Complaint  is  made  that  the  court  erred  in  permitting  Wallace  to 
testify  that  Hunter  was  to  furnish  him  an  abstract  of  title  to  the  land. 
The  contention  is  that  said  evidence  adds  to  and  changes  the  written 
contract.  We  think  this  evidence  was  legitimate,  but  if  not  so,  Hunter 
is  in  no  attitude  to  complain,  for  at  the  time  of  the  making  of  said 
contract  he  furnished  Wallace  with  an  abstract  of  the  title  to  said 
land  for  the  purpose  of  an  investigation  of  said  title,  which  was 
placed  in  the  hands  of  an  attorney,  who  pointed  out  to  Hunter  cer- 
tain defects  in  said  title,  which  defects  Hunter  promised  to  cure,  but 
he  never  did  until  after  January  1,  1906,  if  at  all. 

"Under  the  facts  of  thi3  case  we  are  of  the  opinion  that  Wallace  was 
not  bound  by  said  contract  after  January  1,  1906,  Hunter  not  being 
able  at  that  time  to  make  him  a  clear  title  to  said  land,  and  the  bank 
having  notice  of  the  purpose  for  which  said  money  was  deposited 
with  it  had  no  right  to  pay  it  over  to  Hunter,  and  by  so  doing  it  be- 
came liable  to  Wallace  therefor. 

As  neither  Hunter  nor  the  bank  were  entitled  to  hold  said  money 
as  against  Wallace,  the  judgment  is  affirmed. 

Affirmed. 

Application  for  writ  of  error  dismissed  for  want  of  jurisdiction. 


1909.]         St.  Locis  S.  W.  Ry.  Co.  op  Texas  v.  Wilcox. 


St.  Locis  Southwestern  Railway  Company  op  Texas  v.  G.  C. 

Wilcox. 

Decided  July  1,  1909. 

1. — Railroads — Negligence— Projection  from  Train — Pleading. 

In  an  action  to  recover  damages  for  personal  injuries  caused  by  a  piece  of 
timber  projecting  from  a  freight  train  while  passing  through  a  town  at  night, 
pleading  considered  and  held  not  subject  to  exception  on  the  ground  that  the 
acts  or  facts  constituting  the  negligence  for  which  it  was  sought  to  hold  the 
defendant  railroad  company  responsible,  were  not  specifically  stated,  but  that 
negligence  was  alleged  as  a  conclusion. 

2. — Same — Contributory  Negligence — Evidence. 

%  In  an  action  for  damages  for  personal  injuries  caused  by  being  struck  by  a 
piece  of  timber  projecting  from  a  freight  train,  evidence  considered  and  held 
insufficient  to  require  the  court  to  submit  the  issue  of  contributory  negligence 
on  the  part  of  the  plaintiff  and  sufficient  to  justify  a  verdict  against  the 
defendant.  *" 

3. — Same — Argument  of  Counsel. 

Where,  in  an  action  against  a  railroad  company  for  damages  for  personal 
injuries,  plaintiff  alleged  that  the  defendant  was  guilty  of  negligence  in  running 
its  train  through  a  station  at  night  at  a  high  rate  of  speed,  counsel  for  plain- 
tiff had  a  right  in  his  closing  argument  to  comment  upon  that  pha^e  of  the  case 
although  counsel  for  defendant  had  made  no  reference  to  it  in  his  argument. 

4. — Trial — Refusal  of  Charge — Practice. 

When  the  proposition  embraced  in  a  requested  charge  is  included  in  the 
main  charge  of  the  court,  the  requested  charge  is  properly  refused. 

5. — Same — Thoroughfare — Licer  see. 

It  is  the  duty  of  a  railway  company  to  use  ordinary  care  not  to  injure 
persons  at  a  place  commonly  and  habitually  used  by  the  public  as  a  passway 
with  the  knowledge  and  consent  of  the  company,  and  any  neglect  of  such  duty 
will  render  the  company  liable  in  damages  when  injury  results  therefrom. 

Appeal  from  the  District  Court  of  Henderson  County.  Tried  below 
before  Hon.  B.  H.  Gardner. 

E.  B.  Perkins,  Daniel  UplJicgrove,  R.  S.  Xeblett  and  TF.  R.  Bishop, 
for  appellant. — The  petition  in  the  matters  complained  of  fail  to  allege 
the  acts  or  facts  constituting  negligence  for  which  appellant  was 
sought  to  be  held  liable,  and  only  alleged  negligence  as  a  conclusion 
of  the  pleader,  and  the  court  therefore  erred  in  overruling  the  special 
demurrer  embodied  in  the  first  .assignment  of  error.  Ware  v.  Shafer, 
88  Texas,  44;  Lemmon  v.  Hanley,  28  Texas,  220;  Texas  &  P.  Rv.  v. 
ITennessey,  75  Texas,  155;  Texas  &  P.  "Ry.  v.  French,  86  Texas,'  97; 
Murray  v.  Railway  Co.,  73  Texas,  2;  Mitchell  v.  Western  Union,  5 
Texas  Civ.  App.,  531;  Thomas, v.  Davis,  15  Texas  Civ.  App.,  362; 
Western  U.  Tel.  Co.  v.  Smith,  88  Texas,  9. 

The  evidence  is  sufficient  to  show  that  the  injuries  received  by  the 
appellee  were  caused  by  his  negligence  in  walking  at  a  distance  of  hut 
four  or  five  feet  from  a  moving  train,  in  the  dark,  knowing  the  train 
was  in  motion,  and  instead  of  looking  out  for  his  own  -safety  he  negli- 
gently looked  back  to  see  if  his  dog  had  been  caught  by  the  passing 
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train,  which  act  precluded  his  seeing  and  avoiding  the  projecting  sub- 
stance which  caused  his  injury,  and  the  court  erred  in  refusing  special 
instruction  directing  the  jury's  attention  to  these  facts.  Missouri,  K. 
&  T.  Piy.  v.  McGlamorv,  89  Texas,  635;  Missouri,  K.  &  T.  By.  v. 
Rogers,  91  Texas,  52;  City  of  Dallas  v.  Jones,  93  Texas,  38s 

The  attorney  for  the  plaintiff  was  guilty  of  improper  conduct  and 
presented  for  the  consideration  of  the  jury  an  erroneous  statement  of 
the  law,  to  the  effect  that  it  was  negligence,  as  a  matter  of  law,  for 
the  appellant  to  run  its  train  through  Malakoff  at  the  rate  of  speed 
shown  by  the  evidence,  for  which  conduct  a  new  trial  should  have  been 
granted  and  for  which  the  judgment  should  now  be  reversed.  St. 
Louis  S.  W.  Ry.  v.  Holmes,  49  S.  W.,  658;  Galveston,  H.  &  S.  A. 
Ry.  Co.  y.  Wesch,  85  Texas,  594;  Dillingham  v.  Wood,  27  S.  W., 
1074;  Chicago,  R.  I.  Ry.  v.  Langston,  19  Texas  Civ.  App.,  568;  West- 
ern Union  v.  Teague,  8  Texas  Civ.  App.,  444. 

There  is  material  and  reversible  error  in  refusing  special  charge  No. 
5,  because  the  evidence  was  sufficient  to  warrant  the  jury  in  finding 
that  appellant  was  not  guilty  of  negligence,  in  that  it  had  used  "the 
degree  of  care  required  by  law  in  loading  the  car  of  ties  from  which 
the  tie  was  projecting  which  struck  the  appellee,  and  had  used  the  de- 
gree of  care  required  in  handling  the  train  and  in  inspecting  the  cars, 
and  had  failed  to  discover  the  projecting  tie  prior  to  the  injury,  and 
did  not  know  of  the  presence  of  appellee  at  the  time  of  the  injury. 
Chicago  &  Eastern  111.  Ry.  Co.  v.  Reilev,  17  Am.  Neg.  Rep.,  206; 
Wabash,  St.  L.  &  P.  Rv.  v.'  Locke,  2  Am.  St.  Rep.,  193 ;  Lewis  v.  Flint 
&  P.  M.  Ry.  Co.,  52 'Am.  Rep.,  790;  Mitchell  v.  Chicago  &  Grand 
Trunk,  47  Am.  Rep.,  566 ;  Baltimore  etc.  v.  Schwindling,  47  Am.  Rep., 
706;  Reichert  v.  International  &  G.  X.  Ry.  Co.,  72  S.  W.,  1031;  Nitro 
Glycerine  Cases,  15  Wallace,  524. 

Plaintiff,  appellee,  at  most  occupied  the  position  of  a  licensee;  he 
was  using  the  cinder  platform  for  his  own  convenience  and  pleasure, 
and  the  railroad  company  owed  him  no  duty,  except  to  avoid  unneces- 
sary injur}',  and  the  special  charge  requested  should  have  been  given. 
Baltimore  &  O.  Ry.  Co.  £|  Schwindling,  47  Am.  Rep.,  707;  Chicago 
Ry.  Co.  v.  Reiley,  17  Am.  Neg.  Rep.,  206. 

WatJcins,  Green  £•  Richardson,  for  appellee. — Plaintiff  is  never  re- 
quired to  negative  defensive  pleading;  the  matters  of  loading  cars, 
their  inspection  or  lack  of  it,  and  the  negligent  running  and  manage- 
ment of  trains  are  peculiarly  within  the  knowledge  of  defendant,  and 
are  never  required  to  be  pleaded  by  plaintiff. 

The  petition  shows  that  while  standing  at  a  safe  and  proper  place, 
plaintiff  was  struck  in  the  face  and  seriously  injured.  He  was  five 
feet  away  from  the  passing  car.  Defendants  were  running  through 
the  town  of  Malakoff  with  projections  from  their  cars,  and  thereby  en- 
dangering the  lives  and  persons  of  anv  one  near  their  track.  Railway 
Co.  v.  Smith,  74  Texas,  276:  Railway  Co.  v.  Wilbanks,  113  S.  W'., 
318;  Railway  Co.  v.  Easton,  2  Texas  Civ.  App.,  378;  McCray  v.  Gal- 
veston, H.  &  S.  A.  Ry..  89  Texas,  168. 

Tt  is  not  contributory  negligence  to  fail  to  keep  an  outlook  for  some- 
thing that  would  not  ordinarily  happen,  except  by  accident  or  negli- 
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gence  of  the  persons  who  committed  the  injury.  We  specially  invite 
the  court's  attention  to  case  of  McCray  v.  Galveston,  H.  &  S.  A.  Ry., 
89  Texas,  168,  as  a  most  pertinent  case.  Texas  &  P.  Ry.  v.  Phillips, 
37  S.  W.,  621 ;  Houston  &  T.  C.  Ry.  v.  Harvin,  54  S.  W.,  631 ;  Rail- 
way Co.  v.  McCombs,  54  S.  W.,  181. 

One  upon  a  portion  of  the  track  constantly  and  habitually  used  by 
pedestrians  may  presume  that  the  company  assents  thereto.  Railway  v. 
Cram,  6  Texas  Civ.  App.,  710 ;  Railway  Co.  v.  Morgan,  92  Texas,  *9S ; 
Gulf  C.  Ry.  Co.  v.  Smith,  87  Texas,  348;  Texas  &  P.  Ry.  v.  Watkins, 
88  Texas,  24 ;  Townes  on  Torts,  228  and  222. 

RAINEY,  Chief  Justice. — Appellee  brought  this  suit  against  ap- 
pellant to  recover  damages  for  personal  injuries  to  him,  caused  by  be- 
ing struck  by  a  timber  projecting  from  one  of  appellant's  freight 
trains  operated  along  its  track  near  the  depot  of  Malakoff,  Texas, 
about  eight  o'clock  at  night.  Defendant  answered  by  general  and  spe- 
cial demurrer,  general  denial  and  contributory  negligence.  A  trial  re- 
sulted in  a  verdict  and  judgment  for  plaintiff  for  $800,  and  defendant 
appeals. 

The  first  assignment  is :  "The  court  erred  in  overruling  defendant's 
special  demurrer,  which  is  substantially  as  follows:  'The  defendant 
specially  demurs  to  that  part  of  plaintiff's  petition  contained  in  the 
third  paragraph  thereof,  which  undertakes  to  charge  this  defendant 
with  negligence,  and  says  the  same  is  insufficient  in  that  the  allegations 
of  negligence  are  mere  conclusions,  and  said  allegations  do  not  specify 
the  character  of  the  acts  nor  the  acts  of  negligence  which  plaintiff 
claims  caused  the  injuries/  " 

The  allegations  of  the  plaintiff's  petition  are:  "That  on  said  date 
said  minor  plaintiff  was  walking  near  the  depot  in  the  town  of  Mala- 
koff along  a  place  commonly  and  habitually  used  by  pedestrians,  which 
use  was  well  known  to  defendants  and  its  servants,  or  could  have  been 
known  by  the  exercise  of  ordinary  care,  when,  without  any  fault  or 
negligence  on  the  part  of  said  plaintiff,  he  was  struck  by  timber  or 
other  hard  substance  which  was  projecting  from  a  passing  train ;  that 
at  the  time  plaintiff  was  so  struck  he  was  walking  at  -a  safe  and 
reasonable  distance  from  said  train  and  no  injury  wrould  have  been 
done  him  but  for  the  negligence  of  defendant  and  its  servants  in  so 
running  and  operating  its  said  train  with  said  timber  or  other  sub- 
stance so  dangerously  and  carelessly  projecting  therefrom.  Plaintiff 
further  charges  that  at  the  time  of  said  injury  he  was  on  his  way  to 
the  depot  of  said  defendant,  to  which  place  he  was  going  at  the  solici- 
tation and  request  of  one  of  the  servants  of  said  defendant,  and  that 
in   so  going  he  was  traveling  the  most  direct,  practical   and   public 

route." 

The  contention  is  that  the  acts  or  facts  constituting  negligence  for 
which  appellant  was  sought  to  be  liable  are  not  specifically  stated, 
but  negligence  is  alleged  as  a  conclusion.  The  allegation  that  he  was 
struck  by  a  projection  from  a  passing  train  while  lie  was  walking  at  a 
safe  and  reasonable  distance  from  said  train,  and  injured,  is  a  suffi- 
cient allegation  to  charge  liability,  and  if  proved  it  devolves  upon  the 
railway  company  to  show  that  it  was  without  fault.     (Gulf,  C.  &  S. 
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F.  Ry.  Co.  v.  Smith,  74  Texas,  276;  McCray  v.  Galveston,  H.  &  S. 
A.  Ry.  Co.,  89  Texas,  168;  Texas  &  Pac.  Ry.  Co.  v.  Easton,  2  Texas 
Civ.  App.,  378.)     There  was  no  error  in  overruling  the  demurrer. 

The  second  assignment  is:  "The  court  erred  in  refusing  defend- 
ant's special  charge  No.  6,  which  is  substantially  as  follows:  'You 
are  instructed  that  if  vou  believe  from  the  evidence  that  G.  C.  Wilcox 
when  struck  was  negligently  looking  back  to  see  whether  his  dog  had 
crossed  in  front  of  the  train,  and  that  his  act  in  looking  back  proxi- 
mately contributed  to  his  being  struck,  the  defendant  would  not  be 
liable,  and  should  you  so  believe  the  form  of  your  verdict  will  be: 
"We,  the  jury,  find  for  the  defendant." ' " 

The  proposition  is:  "The  evidence  is  sufficient  to  show  that  the  in- 
juries received  by  the  appellee  were  caused  by  his  negligence  in  walk- 
ing at  a  distance  of  but  four  or  five  feet  from  a  moving  train  in  the 
dark,  knowing  the  train  was  in  motion,  and,  instead  of  looking  out 
for  his  own  safety,  he  negligently  looked  back  to  see  if  his  dog  had 
been  caught  by  the  passing  train,  which  act  precluded  his  seeing  and 
avoiding  the  projecting  substance  which  caused  his  injury,  and  the 
court  erred  in  refusing  special  instructions  directing  the  jury's  atten- 
tion to  these  facts." 

The  defendant  plead  contributory  negligence  of  plaintiff  in  looking 
back,  but  we  are  unable  to  see  wherein  plaintiff  was  negligent  in  look- 
ing back.  The  evidence  fails  to  show  that  by  looking  back  he  was 
placed  any  nearer  the  train,  or  that  he  would  probably  not  have  been 
struck  had  he  not  looked  back.  There  is  nothing  in  the  evidence  to 
show  that  plaintiff  was  called  upon  to  suspect  or  anticipate  that  the 
train  while  running  through  a  town  would  have  a  projection  that  en- 
dangered the  persons  who  commonly  frequented  the  cinder  platform 
where  plaintiff  was  struck.  It  was  dark  and  the  plaintiff  did  not  see 
the  projection,  and  the  evidence  conclusively  shows  that  he  was  struck 
full  in  the  face,  or  nearly  so,  which  clearly  establishes  that  he  was  not 
struck  when  looking  back.  The  charge  was  properly  refused.  (Mc- 
Cray v.  Galveston,  IT.  &  S.  A.  Ry.  Co.,  89  Texas,  168.) 

Complaint  is  made  that  the  evidence  does  not  support  the  verdict. 
The  evidence  shows  that  appellant's  railway  tracks  runs  practically  east 
and  west  through  the  business  portion  of  the  town  of  Malakoff,  Hen- 
derson County,  business  houses  being  situated  on  both  sides  of  the 
track.  On  the  occasion  in  question  plaintiff,  his  brother  and  one  West, 
who  worked  at  the  railway  company's  depot,  at  about  eight  o'clock  at 
night,  were  at  a  livery  stable  just  south  of  the  track.  West  proposed 
that  they  go  to  the  depot,  situated  on  the  north  side  just  across  the 
track.  The  three  started,  and  plaintiff  decided  he  would  go  to  church. 
They  went  across  the  track  at  a  public  crossing  and  turned  north,  and 
were  walking  about  five  feet  from  the  track  along  the  platform  of  the 
depot,  made  of  cinders,  when  plaintiff  was  struck  by  a  cross-tie  pro- 
jecting from  the  side  of  a  passing  train,  going  west  or  in  a  southerly 
direction.  They  saw  the  train  coming  when  they  crossed  the  track, 
and  just  after,  and  while  walking  along  on  the  cinder  platform,  plain- 
tiff looked  back  to  see  if  his  dog  had  crossed  the  track,  and  as  he 
turned  was  struck  in  the  face  and  injured.  Plaintiff's  brother  and 
West  were  walking  ahead  of  him.     They  were  not  struck,  because  as 
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the  train  passed  the  depot  a  light  shone  through  a  window  on  the  car, 
and  they  saw  the  projection  as  it  passed  and  dodged  it  The  place 
where  plaintiff  was  walking  at  the  time  he  was  struck  was  constantly 
and  habitually  used  by  pedestrians,  which  was  well  known  to  defend- 
ant. Two  of  the  cars  in  the  train  were  loaded  with  cross-ties.  From 
the  tie  projecting,  negligence  on  the  part  of  defendant  can  rightfully 
be  inferred,  in  the  absence  of  sufficient  evidence  to  the  contrary.  The 
evidence  fails  to  show  contributory  negligence  on  the  part  of  plain* 
tiff.  The  evidence  is  sufficient,  we  think,  to  justify  the  verdict,  and 
said  assignment  is  overruled. 

The  thirtieth  assignment  is:  "The  court  erred  in  not  suppressing 
and  excluding  from  the  jury  the  closing  argument  of  A.  B.  Watkins 
to  the  jury  in  substance  as  follows:  'There  is  another  question  of 
negligence  in  this  case  which  has  not  been  discussed  by  the  attorneys 
for  the  defendant,  and  that  is  this :  I  claim  that  the  law  makes  it  neg- 
ligence for  the  road  to  run  its  trains  through  Malakoff  at  the  speed 
which  our  testimony  shows  this  train  was  going  when  this  plaintiff 
was  injured/  as  shown  by  defendant's  bill  of  exceptions."  We  do  not 
think  this  argument  of  counsel  reversible  error.  Counsel  have  the 
right  to  present  to  the  jury  their  theory  of  the  law  as  applicable  to  the 
evidence  adduced  on  the  trial  of  the  case.  Plaintiff  had  alleged  the 
train  was  running  at  a  high  rate  of  speed,  and  we  see  no  objection  to 
the  counsel  giving  his  conclusion  drawn  from  the  evidence  presented. 
Besides,  the  court  instructed  the  jury:  "In  arriving  at  your  verdict 
you  will  be  guided  by  the  law  as  it  is  given  you  in  these  instructions, 
and  such  special  charges  as  the  court  may  give  you,  and  it  h  your 
duty  to  be  governed  thereby."  The  court  correctly  charged  the  law, 
so  if  the  claim  of  the  counsel  as  to  the  law  was  incorrect  the  jury 
were  not  misled  by  counsel. 

Complaint  is  made  of  the  refusal  of  the  court  to  give  special  charge 
Xo.  5,  requested  by  appellant,  in  effect  that,  if  appellant  used  ordi- 
nary care  in  loading  the  ties,  and  in  operating  the  train,  and  in  in- 
specting the  ties  in  the  ordinary  and  usual  way  while  in  transit  to  de- 
termine whether  they  were  in  safe  and  ordinary  condition,  and  that 
said  projection  was  not  discovered  and  the  presence  of  the  plaintiff  was 
not  known  to  the  operatives,  to  find  for  the  defendant.  The  court 
gave  special  charge  Xo.  13,  requested  by  counsel  for  appellant,  which 
embraced  substantially  the  matters  contained  in  special  charge  Xo.  5, 
the  giving  of  which  leaves  no  ground  for  complaint  for  the  refusal  to 
give  special  charge  Xo.  5. 

Several  charges  were  requested  which,  in  effect,  told  the  jury  that 
plaintiff  had  no  business  with  defendant,  and  had  no  legal  right  to  be 
in  the  place  he  was  at  the  time  he  was  injured;  that  plaintiff  being 
on  the  cinder  platform  at  the  invitation  of  West,  for  pleasure  and  con- 
venience, and  having  no  business  to  transact  with  the  railroad,  he  was 
subject  to  all  the  dangers  and  perils  of  passing  freight  trains,  for 
which  he  could  not  hold  the  defendant  liable,  etc.  We  do  not  think 
the  principles  invoked  by  these  special  charges  are  applicable  to  the 
facts  of  this  case.  The  plaintiff  was  at  a  place  that  was  commonly 
and  habitually  used  by  the  people  for  a  passway  with  the  consent  and 
knowledge  of  the  railway  company,  and  he  was  therefore  a  licensee, 
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and  it  was  the  duty  of  the  railway  company  to  use  ordinary  care  not 
to  injure  persons  at  that  point,  and  where  injury  results  from  its 
negligence  alone  it  will  be  liable.  (Texas  &  Pac.  By.  Co.  v.  Watkins, 
88  Texas,  20.) 

We  think  the  amount  of  recovery  under  the  evidence  is  not  exces- 
sive.   The  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Western  Union  Telegraph  Company  v.  W.  A.  Parsley. 

Decided  May  27,  July  1,  1909. 

1. — Damage*— Mental  Anguish — Telegraph — Lex  Loci  Contractus. 

The  law  of  the  State,  from  which  a  telegram  is  sent,  determines  whether 
or  not  the  complaining  party  is  entitled  to  recover  damages  for  mental  anguish, 
though  the  place  of  delivery  and  the  negligence  in  respect  thereto  were  in 
another  State. 

2. — Foreign  Law — Evidence — State  of  Oklahoma. 

Proof  by  decisions  of  the  United  States  courts  in  the  Indian  Territory  of  the 
law  there  prevailing  as  to  the  right  to  recover  damages  for  mental  suffering, 
was  insufficient  to  establish  the  fact  that  the  same  rule  prevailed  in  the  same 
locality  after  it  had  been  united  with  the  Territory  of  Oklahoma  and  made  the 
State  of  Oklahoma. 

ON    MOTION   FOR  BEHEABING. 

3. — Foreign  Law — Statute — Arkansas. 

The  statute  of  Arkansas  permitting  recovery  against  a  telegraph  company 
for  mental  suffering,  and  decisions  of  the  courts  of  that  State  thereon  (Act  of 
March  7,  1903;  Kirby's  Dig.,  sec.  7947;  Western  U.  Tel.  Co.  v.  Woodward,  105 
S.  W.,  679;  Arkansas  &  L.  Ry.  Co.  v.  Lee,  79  Ark.,  448,  96  S.  W.,  148)  considered 
and  held  not  to  overcome  the  presumption  that  its  laws  were  the  same  as  those 
of  Texas  in  this  respect  so  conclusively  as  to  authorize  the  court  to  direct  a 
verdict  on  the  theory  that  there  could  be  no  recovery  in  Arkansas  for  negligent 
delay  in  the  delivery  of  a  telegram  sent  from  a  point  in  that  State  to  one  in 
the  State  of  Oklahoma,  where  the  negligence  was  wholly  in  the  handling  and 
delivery  of  the  message  in  the  latter  State. 

4. — Foreign  Law — Political  Changes— Presumption  of  Continuance— Creation  of 

State. 

The  presumption  that  laws  once  established  over  territorial  limits  continue 
in  spite  of  political  changes  altering  the  form  of  government  and  the  sovereignty, 
held  not  to  apply  to  the  law  recognized  by  the  decisions  of  the  courts  in  the 
Territory  of  Oklahoma  and  the  lands  known  as  "Indian  Territory,"  after  the  union 
of  same  into  one  political  body  by  creating  the  State  of  Oklahoma,  in  the 
absence  of  any  enactment  continuing  such  former  laws  in  force. 

Error  from  the  District  Court  of  Bowie  County.  Tried  below  before 
Hon.  P.  A.  Turner. 

Oeo.  H.  Fearon8  and  Todd  &  Hurley,  for  plaintiff  in  error. — The 
court  erred  in  refusing  to  direct  the  jury  to  return  a  verdict  for  de- 
fendant as  requested  by  defendant,  because  the  undisputed  evidence 
showed  that  plaintiffs  cause  of  action,  if  any,  arose  in  Oklahoma,  and 
was  governed  by  the  laws  of  Oklahoma,  and  under  such  laws  the  plain- 
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tiff  could  not  recover  for  mental  anguish.  Butner  v.  Western  TJ.  Tel. 
Co.,  37  Pac,  1087;  Thomas  t.  Western  TJ.  Tel.  Co.,  25  Texas  Civ. 
App.,  398;  Western  TJ.  Tel.  Co.  v.  Ford,  92  S.  W.,  528,  77  Ark.,  531; 
Arkansas  &  La.  By.  Co.  v.  Lee,  96  S.  W.,  148,  79  Ark.,  448;  Peay  v. 
Western  XT.  Tel.  Co.,  43  S.  W.,  965,  64  Ark.,  538;  1  Lewis'  Siith., 
Stat.  Const.,  sees.  20,  26;  13  Am.  &  Eng.  Ency.  Law,  p.  1051,  sec.  3; 
2  Joyce,  Elec.  L.,  sec.  828,  note  51;  Butner  v.  Western  TJ.  Tel.  Co., 
37  Pac,  1087;  Missouri,  K.  &  T.  By.  Co.  v.  Wise,  109  S.  W.,  112,  101 
Texas,  459;  Chicago,  B.  I.  &  P.  By.  Co.  v.  Thompson,  100  Texas, 
185;  St.  Louis,  I.  M.  &  S.  By.  Co.  v.  McCormick,  71  Texas,  660. 

The  undisputed  evidence  shows  that  under  the  law  both  of  the  In- 
dian Territory  and  the  Territory  of  Oklahoma,  before  they  were 
united  as  the  State  of  Oklahoma,  no  recovery  could  be  had  in  either 
Territory  for  damages  for  mental  anguish  unaccompanied  by  physical 
injury.  In  the  Indian  Territory  the  laws  of  the  United  States  and 
the  judicial  construction  of  the  Federal  Courts  governed,  and  those 
courts  uniformly  hold  that  such  damages  are  not  recoverable.  2  Joyce 
Elec.  Law,  sec.  828,  note  51,  pp.  1314,  1315,  and  cases  cited;  Western 
U.  Tel.  Co.  v.  Wood,  57  Fed.,  471. 

In  the  Territory  of  Oklahoma  the  question  was  settled  in  the  ca**e 
of  Butner  v.  Western  TT.  Tel.  Co.,  37  Pac,  1087.  That  case  was  pro- 
duced in  evidence  on  the  trial  hereof  in  the  court  below.  Such  being 
the  law  in  the  Territories  before  'statehood,  the  law  as  it  existed  be- 
fore the  political  change  merging  the  two  territories  into  one  State 
will  be  presumed  to  continue  the  same,  and  it  was  not  necessary  for 
appellant  to  prove  that  there  was  no  subsequent  change  of  the  law  by 
statute  of  the  State  or  judicial  construction  of  the  State  courts. 
"Laws,  customary  or  statutory,  continue  in  force  though  they  originate 
under  a  sovereign  whose  power  and  political  jurisdiction  has  ceased." 
1  Lewis'  Suth.  St.  Const.,  sec.  20.  The  Arkansas  statute  creates, 
gives,  confers  a  right  which  did  not  exist  at  common  law;  therefore  it 
is  purely  local  and  can  have  no  extra-territorial  effect,  and  an  action 
can  not  be  brought  or  maintained  "under"  or  by  virtue  of  this  statute 
in  another  State,  at  least  not  in  Texas,  where  there  is  no  similar  stat- 
ute. St.  Louis,  I.  M.  &  S.  By.  Co.  v.  McCormick,  71  Texas,  661; 
Chicago,  B.  I.  &  P.  By.  Co.  v.  Thompson,  100  Texas,  185. 

Hart,  Mahaffey  &  Thomas,  for  defendant  in  error. — The  contract, 
and  plaintiff's  rights  thereunder,  are  governed  by  the  laws  of  the  State 
of  Arkansas,  the  place  of  the  contract.  Western  TJ.  Tel.  Co.  v.  Wood- 
ard,  105  S.  W.,  579;  Western  TJ.  Tel.  Co.  v.  Cooper,  29  Texas  Civ. 
App.,  591 ;  Western  TJ.  Tel.  Co.  v.  Waller,  96  Texas,  589 ;  Western  TJ. 
Tel.  Co.  v.  Garrett,  46  Texas  Civ.  App.,  430. 

There  being  no  proof  as  to  the  laws  of  Indian  Territory  and  the 
State  of  Oklahoma,  they  are  presumed  to  be  the  same  as  the  laws 
of  Texas.    Burgess  v.  Western  TJ.  Tel.  Co.,  92  Texas,  125. 

HODGES,  Associate  Justice. — The  defendant  in  error  recovered 
damages  against  the  plaintiff  in  error  in  the  sum  of  $500  for  mental 
anguish  suffered  in  consequence  of  the  alleged  negligent  failure  in  the 
transmission  and  delivery  of  a  telegram.     Defendant  in  error  resided 
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at  Haworth,  Oklahoma.  On  the  7th  day  of  March,  1908,  his  brother, 
who  resided  at  or  near  Tuckerman,  Arkansas,  sent  him  a  message  in- 
forming him  that  their  sister  at  that  place  was  not  expected  to  live, 
and  for  him  to  come  at  once.  The  message  was  not  delivered  until 
about  five  o'clock  p.  m.  the  next  day.  The  jury  found,  and  we  think 
the  testimony  is  sufficient  to  support  the  finding,  that  the  failure  to 
deliver  the  telegram  was  due  to.  the  negligence  of  the  servants  of  the 
telegraph  company  at  Haworth;  that  had  it  been  delivered  with  proper 
diligence  the  defendant  in  error  could  and  would  have  reached  his 
sister  before  her  burial. 

The  principal  issue  presented  in  this  court  is  embraced  in  the  first 
assignment  of  error,  which  complains  of  the  refusal  of  the  court  to 
direct  a  verdict  in  favor  of  the  telegraph  company.  It  is  claimed  that 
the  facts  show  that  the  cause  of  action,  if  any,  arose  in  Oklahoma,  and 
the  right  of  recovery  is  governed  by  the  laws  of  that  State;  that  under 
the  laws  of  Oklahoma  no  recovery  can  be  had  for  mental  anguish  in 
such  cases.  We  do  not  agree  to  the  contention  that  in  cases  like  the 
present  the  right  of  recovery  asserted  by  the  addressee  of  a  delayed 
telegram  is  governed  by  the  laws  of  the  State  where  the  message  is  to 
be  delivered.  On  the  contrary,  we  think  both  the  courts  of  this  State 
and  other  authorities  of  high  standing  support  the  conclusion  that  the 
law  of  the  State  from  which  the  message  is  sent  determines  whether 
or  not  the  complaining  party  is  entitled  to  recover  damages  for  mental 
anguish.  Western  TJ.  Tel.  Co.  v.  Waller,  96  Texas,  589,  74  S.  W., 
751 ;  Western  TJ.  Tel.  Co.  v.  Cooper,  29  Texas  Civ.  App.,  591,  69  S. 
W.,  427;  Telegraph  Co.  v.  Garrett,  46  Texas  Civ.  App.,  430,  102  S. 
W.,  456;  Telegraph  Co.  v.  Buchanan,  35  Texas  Civ.  App.,  437,  80 
S.  W.,  561;  Ligon  v.  Western  U.  Tel.  Co.,  46  Texas  Civ.  App.,  408, 
102  S.  W.,  430;  Western  U.  Tel.  Co.  v.  Woodard,  105  S.  W.,  579;  2 
Wharton  Con.  of  Law,  sec.  471f.  The  telegram  in  this  suit  having 
been  sent  from  a  point  in  the  State  of  Arkansas,  where  a  recovery  for 
mental  anguish  is  now  permitted,  we  think  the  laws  of  that  State 
should  be  looked  to  as  determining  the  rights  of  the  injured  party. 

But  if  it  should  be  held  otherwise,  and  that  his  rights  are  to  be  de- 
termined by  the  laws  of  the  State  of  Oklahoma,  we  do  not  think  the 
evidence  relied  upon  as  to  what  the  laws  of  that  State  were  at  the 
time  this  message  was  sent  and  received,  or  the  case  tried  in  the  court 
below,  is  of  such  character  as  to  authorize  the  court  to  assume  as  a' 
matter  of  law  that  the  laws  of  that  State  denied  a  recovery  for  mental 
anguish  in  telegraph  cases.  The  evidence  consisted  of  a  decision  ren- 
dered by  the  Supreme  Court  of  the  Territory  of  Oklahoma  in  1894. 
thirteen  years  before  the  incorporation  of  Oklahoma  into  the  Union, 
with  the  Indian  Territory,  as  a  State,  and  fourteen  years  before  this 
message  was  sent.  Haworth  is  situated  in  that  portion  of  the  present 
State  of  Oklahoma  which  was  formerly  a  part  of  the  Indian  Territory, 
and  was  therefore  never  a  portion  of  the  Territory  of  Oklahoma,  and 
its  localitv  was  not  affected  by  the  decision  rendered  in  the  case  re- 
ferred  to.  In  the  absence  of  proof  as  to  what  the  law  of  the  State  of 
Oklahoma  was  at  the  time  of  the  trial,  it  will  be  presumed  that  it  was 
the  same  as  that  of  the  forum.  Burgess  v.  Telegraph  Co.,  92  Texas, 
125,  46  S.  W.,  794 ;  Western  U.  Tel.  Co.  v.  Lannom,  119  S.  W.,  910, 


1909.]  "Western  U.  Tel.  Co.  v.  Parsley.  11 

recently  decided  by  this  court.  The  facts  adduced  at  most  furnish 
only  a  basis  for  an  inference  as  to  what  the  law  of  the  present  State 
of  Oklahoma  was  at  the  time  of  the  trial,  and  is  by  no  means  such 
conclusive  proof  as  would  authorize  the  court  to  give  a  peremptory  in- 
struction. 

The  remaining  assignment  raises  a  question  predicated  upon  an  is- 
sue of  fact  which  we  think  was  settled  by  the  verdict  of  the  jury.  The 
judgment  of  the  District  Court  is  accordingly  affirmed. 

ON    MOTION    FOR    REHEARING. 

In  its  motion  for  rehearing  the  plaintiff  in  error  says  that  it  does 
not  claim  that  the  right  of  recovery  in  this  case  is  governed  by  the 
laws  of  Oklahoma  solely  because  the  cause  of  action  arose  in  that 
State,  hut  does  contend  that  the  right  is  governed  by  the  statute  laws 
of  Arkansas,  and  that  under  that  statute  such  actionable  negligence  is 
a  tort  and  not  a  breach  of  contract,  and  the  right  of  recovery  is  lim- 
ited to  negligence  occurring  within  the  State  of  Arkansas.  It  is 
argued  that  the  courts  of  Arkansas  predicate  the  right  to  recover  for 
mental  anguish  as  an  element  of  actual  damages  in  this  class  of  cases 
upon  the  ground  that  the  negligence  complained  of  in  failing  to 
promptly  deliver  the  message  is  a  tort,  not  a  breach  of  contract,  and 
hold  that  the  cause  of  action,  if  any,  arises  in  the  State  where  the  neg- 
ligence is  committed,  and  for  that  reason  the  courts  of  this  State  can 
not  look  to  the  statute  of  Arkansas  for  the  purpose  of  determining 
any  of  the  rights  of  tlie  defendant  in  error  to  recover  in  this  case. 
Reduced  to  its  final  analysis,  the  argument  is  that  this  court  should 
not  award  damages  for  mental  anguish,  because  the  courts  of  Arkan- 
sas would  not  do  so  under  the  same  state  of  facts;  that  if  this  suit 
were  brought  in  that  State  no  recovery  could  be  had,  for  the  reason 
that  the  statute  of  Arkansas  had  not  been  violated.  It  must  be  con- 
ceded that  under  the  decisions  of  this  State  the  addressee  for  whose 
benefit  a  telegram  is  sent  is  such  a  party  to  the  contract  by  which  the 
telegraph  company  undertook  to  transmit  and  deliver  the  message  as  to 
be  entitled  to  recover  damages  for  mental  anguish  for  a  breach  of  the 
contract  in  failing  to  promptly  deliver  the  message.  The  contractual 
duty  of  the  telegraph  company  when  it  accepts  a  message  for  trans- 
mission is  to  use  reasonable  diligence  to  deliver  it  to  the  addressee. 
Klapf  v.  Western  F.  Tel.  Co.,  100  Texas,  540,  101  S.  W.,  1072.  A 
failure  to  perform  that  duty  is  a  breach  of  the  contract,  for  which  the 
addressee  may  sue  and  recover  damages  for  mental  anguish.  This  is 
regarded  as  the  settled  law  in  this  State,  as  a  result  of  the  judicial 
construction  adopted  by  our  courts  in  applying  the  general  rules  of 
commercial  law  regulating  the  rights  of  parties  to  that  class  of  con- 
tracts, without  reference  to  the  local  laws  of  any  State.  It  must  also 
be  admitted  that,  by  the  rules  adopted  in  this  State  and  by  the  great 
weight  of  authority  in  other  jurisdictions,  the  rights  and  duties  of 
parties  to  interstate  contracts  are  to  be  determined  by  the  law  of  the 
State  where  the  contract  is  made,  unless  it  appears  that  the  intention 
of  the  parties  was  otherwise.  The  laws  of  the  particular  State  where 
the  contract  is  made  are  as  much  a  part  of  the  agreement  as  if  their 
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provisions  were  expressly  made  a  part  of  it.  1  Wharton  on  Conflict 
of  Laws,  sec.  1 ;  9  Cyc,  582.  In  view  of  the  well-established  rule  that 
the  lex  loci  contractus  will,  until  the  contrary  is  shown,  be  presumed 
to  be  the  same  as  the  law  of  the  forum,  the  burden  rested  upon  the 
telegraph  company  in  this  suit  to  allege  and  prove  that  by  the  laws  of 
the  State  where  this  cause  of  action  arose  and  of  that  State  where  the 
contract  was  made  and  in  part  to  be  performed  there  could  be  no  re- 
covery for  mental  anguish.  If  it  be  not  shown  that  a  recovery  would 
be  denied  under  the  laws  of  Arkansas,  it  is  wholly  immaterial  what 
the  laws  of  Oklahoma  be.  But  if  the  former  should  be  proved,  and  the 
denial  of  a  recovery  there  should  be  based  upon  the  grounds  claimed 
by  the 'plaintiff  in  error  in  its  brief,  that  the  negligence  complained 
of  was  a  tort  committed  beyond  territorial  jurisdiction  of  the  courts 
of  Arkansas,  then  plaintiff  in  error  would  be  under  the  further  duty 
of  showing  that,  under  the  laws  of  Oklahoma,  the  place  where  the 
dereliction  occurred,  there  could  be  no  recovery  for  such  negligence. 
In  as  much  as  the  assignment  now  under  consideration,  and  the  only 
one  raising  the  questions  here  discused,  complains  of  the  refusal  of 
the  court  to  give  a  peremptory  instruction  to  find  for  the  defendant, 
it  follows  that  the  evidence  essential  to  a  discharge  of  the  burden  rest- 
ing upon  the  plaintiff  in  error  must  be  such  as  would  authorize  the 
court  to  assume  as  a  matter  of  law  that  the  facts  in  issue  had  been  es- 
tablished by  the  testimony  offered.  In  support  of  its  pleadings  the 
plaintiff  in  error  offered  in  evidence  section  7947  of  KirbVs  Digest  of 
the  Laws  of  Arkansas,  which  is  as  follows:  "All  telegraph  companies 
doing  business  in  this  State  shall  be  liable  in  damages  for  mental  an- 
guish or  suffering,  even  in  the  absence  of  bodily  injury  or  pecuniary 
loss,  for  negligence  in  receiving,  transmitting  or  delivering  messages; 
and  in  all  actions  under  this  section  the  jury  may  award  such  damages 
as  they  conclude  resulted  from  the  negligence  of  the  said  telegraph 
company."  Act  March  7,  1903.  It  was  admitted  that  prior  to  the 
passage  of  this  law  the  courts  of  Arkansas  had  by  judicial  construc- 
tion denied  a  recovery  of  damages  for  mental  anguish  unaccompanied 
by  physical  suffering  in  telegraph  cases. 

The  plaintiff  in  error  also  offered  in  evidence  a  decision  of  the  Su- 
preme Court  in  the  case  of  Western  U.  Tel.  Co.  v.  Ford,  92  S.  W., 
528,  rendered  in  1906.  In  that  case  the  plaintiff  in  the  suit  was  the 
addressee  in  the  telegram,  and  resided  in  Texarkana,  Arkansas.  Her 
sister  died  in  Missouri,  and  a  niece  of  the  plaintiff  delivered  to  the 
defendant  telegraph  company  at  Joplin,  in  that  State,  a  message  noti- 
fying plaintiff  of  her  sister's  death  and  telling  her  to  come  "to  Car- 
thage. The  message  was  received  at  the  Texarkana  office,  but  there 
was  negligence  in  delivering  it,  by  which  the  plaintiff  failed  to  reach 
Carthage  in  time  to  attend  her  sister's  funeral.  Suit  was  instituted 
in  the  courts  of  Arkansas,  and  a  recovery  for  mental  anguish  was  per- 
mitted. It  was  conceded,  in  the  discussion  of  the  case  by  the  court, 
that  under  the  laws  of  the  State  of  Missouri  no  damages  could  be  had 
for  mental  anguish  unaccompanied  by  physical  suffering;  but  on  ac- 
count of  the  statute  law  in  force  in  the  State  of  Arkansas,  and  the 
fact  that  the  negligence  complained  of  occurred  in  that  State,  the 
court  permitted  a  recovery.     In  discussing  the  case  the  court  said: 


1909.]  Westebn  IT.  Tel.  Co.  v.  Parsley.  .  13 

"It  will  be  observed  that  our  statute  does  not  make  the  right  to  re- 
cover such  damages  depend  upon  any  contractual  relation  existing  be- 
tween the  telegraph  company  and  the  person  injured  by  its  negligence, 
but  declares  in  broad  terms  that  all  telegraph  companies  doing  business 
in  the  State  shall  be  liable  for  mental  anguish  for  negligence  in  receiv- 
ing, transmitting  or  delivering  messages.  In  fact,  the  right  of  an  ad- 
dressee to  recover  damages  at  all  is  not  based  on  contract,  as  none 
exists."  The  court  then  proceeds  to  quote  from  Thompson  on  Elec- 
tricity, where  the  rights  of  the  addressee  are  placed  upon  the  grounds 
of  the  public  duty  which  the  telegraph  company  owes  to  any  person 
beneficially  interested  in  a  message.  After  referring  to  the  case  of 
Peay  v.  Western  U.  Tel.  Co.,  64  Ark.,  538,  43  S.  W.,  965,  in  which 
the  doctrine  was  first  unequivocally  announced  in  that  State  that 
mental  anguish  unaccompanied  by  physical  suffering  would  not  be  al- 
lowed as  an  element  of  damages  for  failure  to  deliver  a  telegraphic 
message,  the  court  proceeds:  "The  present  statute  was  obviously 
enacted  by  the  Legislature  in  order  to  change  the  rule  in  the  Peay 
case  as  to  the  right  to  recover  such  damages;  and  if  we  indulge  in  any 
speculation  at  all  as  to  the  motive  and  intention  of  the  lawmakers, 
we  must  hold  that  the  statute  was  passed  with  the  full  knowledge  of 
the  decision  of  this  court,  holding  that  no  such  damages  were  recover- 
able in  this  State  for  negligence  in  delivering  a  message  here  which 
had  been  sent  from  a  State  where  such  damages  were  allowed."  Again 
the  court  savs:  "We  need  not  and  do  not  decide  what  would  be  the 
effect  of  the  statute  if  the  act  of  negligence  complained  of  had  oc- 
curred in  the  State  of  Missouri,  whence  the  message  was  sent.  That 
question  does  not  arise  in  this  case."  This  was  all  of  the  evidence  of- 
fered by  the  plaintiff  in  error  as  to  what  were  the  laws  in  the  State 
of  Arkansas,  either  statutory  or  that  prevailing  by  judicial  construc- 
tion. 

In  rebuttal  the  defendant  in  error  offered  in  evidence  the  case  of 
Telegraph  Co.  v.  Woodard,  105  S.  W.,  579,  decided  by  the  same  court 
more  than  a  year  later.  In  that  case  it  appeared  that  the  suit  was 
by  the  addressee  of  the  telegram  sent  from  a  point  in  Tennessee  to 
Stuttgart,  Arkansas.  The  message  was  transmitted  by  way  of  St. 
Louis,  Missouri,  and  thence  to  Arkansas.  The  testimony  established 
the  fact  that  it  never  reached  Arkansas,  and  for  this  negligence  the 
plaintiff,  the  addressee  in  the  telegram,  asked  and  obtained  a  recovery 
for  mental  anguish.  In  the  opinion  rendered  the  court , referred  to 
the  Ford  case  and  said:  "While  the  right  to  recover  by  the  addressee 
is  almost  universally  recognized  in  America,  yet  the  grounds  of  recov- 
ery are  variously  sustained,  some  of  the  courts  holding  that  the  con- 
tract of  the  sender  inures  to  the  benefit  of  the  addressee,  and  others 
holding  that  it  is  an  action  of  tort,  and  others  holding  that  it  is  a 
breach  of  a  public  duty.  ...  It  is  argued  therefrom  that  no  tort 
occurred  and  no  negligence  is  shown  to  have  been  committed"  in 
Arkansas,  and  that  consequently  no  action  can  be  maintained  here. 
A  somewhat  similar  question  was  presented  in  the  Ford  case,  supra. 
A  message  was  sent  from  Missouri,  where  the  law  does  not  authorize 
recovery  of  damages  for  mental  anguish;  but  the  evidence  in  that 
case  showed  that  the  telegram  was  transmitted  to  Arkansas  and  that 
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the  negligence  occurred  in  that  State.  The  court  did  not  go  beyond 
that  point  in  determining  the  principle  controlling  it."  Reference 
was  made  to  the  case  of  Arkansas  &  L.  Ry.  Co.  v.  Lee,  79  Ark.,  448, 
96  S.  W.,  148,  where  a  telegram  was  sent  from  a  point  in  Arkansas 
to  be  delivered  in  Louisiana  and  the  negligence  occurred  in  Arkansas. 
The  court  held  that  the  negligence  was  in  the  transmission  in  Arkan- 
sas, and  not  in  Louisiana,  and  did  not  go  beyond  the  facts  in  deter- 
mining what  would  be  the  effect  had  there  been  negligence  in  deliv- 
ery in  Louisiana.  It  argues,  therefore,  that  the  case  then  under  con- 
sideration presented  a  different  phase  of  the  question  from  any  that 
had  theretofore  been  before  the  courts  of  that  State.  It  then  proceeds 
to  cite  numerous  Tennessee  authorities  holding  mental  anguish  recov- 
erable as  an  element  of  damages,  and  proceeds:  "It  will  be  seen  by 
the  above  cited  cases  Tennessee  was  one  of  the  States  which  sustained 
such  recovery  by  judicial  construction,  and  such  actions  are  not  de- 
pendable upon  statute  as  they  are  in  Arkansas.  But  the  statutory  ac- 
tion is  intended  to  place  in  force  in  this  State  substantially  what  is 
known  as  the  mental  anguish  doctrine  in  the  States  where  it  prevails 
by  judicial  construction."  After  citing  Western  Union  Tel.  Co.  v. 
Hollingsworth,  102  S.  W.,  681,  it  then  proceeds  to  quote  at  length 
from  Wharton  on  the  Conflict  of  Laws  regulating  the  rule  for  the 
construction  of  contracts  relating  to  interstate  messages,  and  concludes : 
"Applying  this  principle  here,  it  is  not  material  in  this  case  which 
view  is  generally  taken  as  to  the  action,  whether  ex  delicto,  ex  con- 
tractu or  statutory,  for  the  action  must  be  sustained  by  reason  of  the 
Tennessee  contract.  It  is  held  in  Tennessee  that  the  addressee  recov- 
ers upon  contract  of  the  sender  inuring  for  his  benefit,  and  that  men- 
tal anguish  is  a  recoverable  element  in  such  contracts."  After  citing 
numerous  authorities  the  court  continues:  "In  this  case,  although 
there  may  be  no  statutory  action  arising  in  Arkansas,  for  the  reason 
that  no  negligence  has  occurred  actionable  under  the  statute,  yet  here 
is  a  contract  which,  under  the  laws  of  Tennessee,  where  it  was  made, 
between  the  sender  and  the  telegraph  company,  inured  to  the  benefit 
of  the  addressee,  and  one  element  of  the  contract  was  the  right  to  re- 
cover [for]  mental  anguish.  That  action  is  under  the  principles  here- 
tofore quoted  from  Wharton,  which  seem  fully  supported  by  the  au- 
thorities sustainable  here;  and  that  is  as  far  as  the  court  is  required 
to  go  in  this  case." 

This  is  all  of  the  testimony  contained  in  the  record  as  to  what  is 
the  law  of  the  State  of  Arkansas  on  this  subject.  From  this  it  is  ap- 
parent that  by  the  statutory  law  of  that  State  mental  anguish  in  tele- 
graph cases  can  now  be  considered  as  an  element  of  actual  damages, 
and  the  rule  therefore  prevailing  by  judicial  construction  is  abolished. 
It  follows,  therefore,  when  the  message  involved  in  this  suit  was  deliv- 
ered to  the  plaintiff  in  error  and  it  undertook  to  transmit  and  deliver 
it  to  the  defendant  in  error,  among  the  substantive  provisions  of  the 
contract  was  the  right  of  the  addressee  to  recover  damages  for  mental 
anguish  for  a  failure  in  the  performance  of  the  duty  so  undertaken. 
But  it  is  insisted  that  the  courts  of  Arkansas  hold  and  have  established 
the  precedent,  that  where  the  negligence  occurs  beyond  the  limits  of 
that  State  their  statutory  provisions  do  not  apply  and  no  recovery  can 
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there  be  had  for  mental  suffering  by  the  addressee.     Without  under- 
taking to  say  what  bearing  such  a  ruling,  if  made,  would  have  upon 
the  determination  of  this  particular  case,  we  feel  justified  in  holding 
that  so  far  as  the  evidence  adduced  shows  those  courts  have  not  an- 
nounced such  a  doctrine  since  the  enactment  of  the  statute  referred 
to.    In  neither  of  the  two  cases,  nor  in  anv  of  those  referred  to  in  the 
opinions  incorporated  in  the  record,  has  that  particular  question  been 
decided  by  them.     In  the  Ford  case,  the  one  relied  on  by  the  plaintiff 
in  error  for  authority   upon  that  proposition,   the   facts  were   unlike 
those  here  involved,  and  the  court  decided  nothing  except  the  issues 
directly  presented.     It  is  true  it  was  stated  in  the  course  of  the  opin- 
ion that  the  right  of  the  addressee  to  recover  damages   (referring  to 
any  class  of   damages)    for  negligence  in   failing  to   deliver   a   tele- 
graphic message  was  not  based  upon  any  contractual  relations  of  the 
parties,  for  the  reason  that  the  addressee  had  no  contract  with  the 
company  for  the  transmission  of  the  message.     But  in  a  much  later 
case  involving  a  somewhat  different  state  of  facts  the  same  court  does 
recognize  such  contractual  relations,  and  there  places  the  right  of  the 
addressee  to  recover  solely  upon  that  ground.     Plaintiff  in  error  con- 
tends that  this  was  due  to  a  spirit  of  interstate  comity.     The  court, 
however,  did  not  give  that  as  a  reason  for  the  ruling  made,  but  justi- 
fied its  conclusions  by  referring  to  the  general  principles  of  law  per- 
taining to  the  construction  of  contracts.     But  assuming  that  it  was 
actuated  by  a  spirit  of  comity  in  giving  effect  to  a  Tennessee  contract, 
this  wTould  of  itself  indicate  that  the  rule  prevailing  in  Tennessee  was 
in  harmony  with  the  recognized  policy  in  Arkansas.     In  the  recent 
case  of  Beauchamp  v.  Bertig,  119  S.  W.,  76,  decided  by  the  Supreme 
Court  of  Arkansas,  it  is  held  that  one  of  the  recognized  rules  adopted 
by  courts  in  assuming  jurisdiction  and  awarding  relief  upon  principles 
of  comity  is  that  relief  will  always  be  refused  when  the  grounds  upon 
which  it  is  sought  contravene  some  established  and  important  policy  of 
the  State  of  the  forum. 

In  disposing  of  this  issue  of  fact,  we  think  it  is  sufficient  to  say  that 
the  evidence  fails  to  show  that  the  precise  question  here  involved  has 
ever  been  adjudicated  by  the  courts  of  Arkansas,  and  that  it  can  not 
be  said  that  any  well-defined  policy  has  there  been  adopted  opposing 
the  rule  in  this  State.  It  would  be  premature  for  this  court  to  now 
anticipate  such  a  holding.  It  will  be  time  enough  to  yield  our  convic- 
tions concerning  the  general  rules  applicable  to  the  interpretation  of 
contracts,  and  for  the  ascertainment  of  the  rights  and  obligation  of 
the  parties  thereto,  when  the  courts  of  that  State  have  unequivocally 
adopted  a  contrary  policy. 

But  assuming  that  the  contention  of  the  plaintiff  in  error  is  correct 
and  that  his  action  must  be  regarded  as  one  founded  exclusively  upon 
a  tort  committed  in  the  State  of  Oklahoma  in  negligently  failing  to 
deliver  the  message  within  a  reasonable  time,  still,  upon  principles  of 
interstate  comity,  the  defendant  in  error  would  be  entitled  to  recover 
damages  for  mental  anguish,  unless  it  be  shown  that  by  the  laws  of 
that  State  no  such  damages  are  recoverable  in  cases  of  this  character 
when  not  accompanied  by  physical  injury.  As  evidence  of  the  law 
now  existing  in  the  State  of  Oklahoma  upon  that  subject,  the  plaintiff 
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in  error  refers  to  a  decision  rendered  by  the  Supreme  Court  of  the 
Territory  of  Oklahoma  in  1894,  many  years  before  the  present  State 
was  organized,  refusing  recognition  of  what  is  commonly  called  the 
mental  anguish  doctrine  as  it  obtains  in  this  State,  and  also  offered 
parol  evidence  to  the  effect  that  the  United  States  District  and  Circuit 
Courts  and  the  Circuit  Courts  of  Appeal,  so  far  as  they  have  acted, 
have  likewise  repudiated  that  doctrine.     Upon  the  sufficiency  of  these 
facts  the  plaintiff  in  error  relies  for  support  of  its  contention  that  the 
laws  of  the  present  State  of  Oklahoma  do  not  permit  recovery  for  men- 
tal suffering  unaccompanied  by  physical   injury.     It  is  argued   that, 
having  shown  the  rule  of  law  adopted  by  these  courts  in  the  two  terri- 
tories of  which  the  present   State  of  Oklahoma  is  composed  during 
their  territorial  existence,  it  will  now  be  presumed  that  the  same  rule 
of  judicial  construction  was  continued  after  the  organization  of  the 
State,  and  that  the  same  policy  is  now  adhered  to  by  the  State  courts 
of  Oklahoma.     In  support  of  that  proposition  we  have  been  referred 
to  the  last  edition  of  Sutherland  on  Statutory  Construction,  sections 
20  and  26.     In  the  first  section  referred  to  the  author  quotes  from  a 
decision  rendered  by  Chief  Justice  Marshall  in  American  Ins.  Co.  v. 
Canter,  1  Pet.,  541,  7  L.  ed.,  242,  in  which  the  court  holds  that  when 
conquered  territory  is  confirmed  by  treaty  the  ceded  territory  becomes 
a  part  of  the  country  to  which  it   is  annexed,  either  on  the  terms 
stipulated  in  the  treaty  oi  such  as  the  master  may  impose.     On  such  a 
transfer  the  relations  of  the  inhabitants  toward  each  other  undergo  no 
change;  there  is  merely  a  change  of  the  sovereign  to  which  they  owe 
allegiance.     The  author  then  announces  the  rule  in  such  cases  to  be 
that  the  laws,  usages  and  regulations  in  force  at  the  time  of  the  con- 
quest remain  in  force  till  changed  by  the  new  sovereign.    The  decision 
from  which  the  quotation  is  made  in  the  text  was  a  case  in  which  the 
validity  of  a  court  created  under  the  territorial  laws  of  Florida  before 
its  admission  into  the  Union  as  a  State  was  involved.     Florida  had 
formerly  been  a  province  of  Spain  and  was  ceded  to  the  United  States 
by  that  government  in  1819.    The  court  was  there  discussing  the  polit- 
ical status  of  a  province,  and  integral  part  of  a  foreign  country,  after 
its  transference  to  the  new  sovereignty  of  the  United  States.     There 
is  no  analogy  between  such  conditions  and  those  which  obtain  when  a 
territorial  government  is  abolished  and  a  sovereign  State  formed.     The 
latted  involves,  to  a  certain  extent  at  least,  the  elements  of  dissolution 
and   reorganization,  necessarily  producing  changes  in  the   relation  of 
the  inhabitants  toward  each  other.     It  is  not  merely  the  shifting  of  a 
political  organization  from  one  sovereign  to  another.     It  is  clear  that 
neither  the  author  nor  the  court  from  which  he  quotes  had  in  mind  the 
political  mutations  involved  in  the  organization  of  a  territory  into  a 
State  under  our  system  of  government. 

In  section  26  the  author  says  that  "only  a  political  change  is  pro- 
duced by  the  admission  of  a  State  into  the  Union.  .  .  .  The  terri- 
torial laws  .enacted  by  Congress  or  the  local  Legislature  continue  in 
force  so  far  as  thev  are  consistent  with  the  new  condition  of  statehood 
and  the  provisions  of  the  State  Constitution."  The  adjudicated  cases 
referred  to  in  the  notes  do  not  support  the  inference  deduced  by  the 
plaintiff  in  error  from  the  text  quoted.     They  show  that  in  each  in- 
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stance  where  it  was  sought  to  invoke  the  authority  of  a  territorial  law 
it  has  been  specially  continued  in  force  by  an  ordinance,  or  some  af- 
firmative declaration  by  the  convention  forming  the  Constitution  of 
the  new  State.  In  fact,  in  every  case  which  has  come  under  our  ob- 
servation, where  the  continued  vitality  of  territorial  laws  after  the  or- 
ganization of  a  State  are  relied  upon,  there  has  been  some  special  pro- 
vision prolonging  their  application  till  altered  or  repealed.  It  would 
appear  that  if  territorial  legislation  by  virtue  of  its  original  enactment 
continued  in  force  after  the  expiration  of  the  territorial  government, 
such  precautionary  provisions  would  be  wholly  unnecessary.  The 
prevalence  of  the  custom  to  adopt  those  special  provisions  when  it  is 
desired  to  continue  the  applicability  of  territorial  legislation  goes  far 
toward  showing  that  there  is  no  established  recognition  of  the  doc- 
trine contended  for  by  plaintiff  in  error's  counsel.  But  if  it  be  con- 
ceded that  the  affirmative  enactments  promulgated  by  Congress,  or  by 
the  local  Legislature  of  a  territory,  should  be  continued  in  force  upon 
the  principle  contended  for,  we  do  not  think  the  rule  would  go  so  far 
as  to  include  a  mere  rule  of  construction  adopted  by  the  courts  of  the 
territory  which  is  not  of  such  long  standing  and  importance  as  to  be- 
come a  rule  of  property.  It  was  to  legislative  enactments  that  the  au- 
thority cited  had  reference,  and  not  to  rules  formulated  by  the  judi- 
cial construction  of  the  courts.  These  are  effective  only  so  long  as 
the  courts  see  fit  to  follow  them.  The  presumption  based  upon  the 
policy  of  consistency  which  would  authorize  the  inference  that  when 
the  judiciary  of  a  country  had  once  adopted  a  rule  of  construction  it 
will  be  adhered  to  and  considered  as  prevailing  till  the  contrary  is 
shown,  does  not  apply  with  equal  force  when  there  has  been  an  entire 
change  of  the  judicial  system.  When  a  territory  is  organized  into  a 
State,  in  our  opinion,  not  only  do  the  laws  of  the  territorial  govern- 
ment cease  to  have  any  force  unless  specially  continued,  but  the  terri- 
torial courts  are  extinguished  and  succeeded  by  an  entirely  new  sys- 
tem, Tlie  territorial  courts  which  existed  in  both  the  Indian  Terri- 
tory and  Oklahoma  before  the  organization  into  a  State  were  creatures 
of  congressional  legislation,  formed  no  part  of  the  judicial  system  pro- 
vided for  in  the  Constitution  of  the  United  States,  and  ceased  to  have 
any  further  existence  upon  the  admission  of  the  State  into  the  Union. 
McNultv  v.  Batty,  10  Howard,  81,  13  L.  ed.,  336 ;  Benner  v.  Porter,  9 
Howard",  235,  13  L.  ed.,  119;  Moore  v.  United  States,  85  Fed.,  465; 
26  Am.  &  Eng.  Ency.,  2d  ed.,  467;  11  Cyc,  959,  and  cases  there  cited. 
The  presumptions  relied  upon  by  counsel  for  plaintiff  in  error  would 
be  difficult  of  application  to  the  situation  growing  out  of  the  organiza- 
tion of  the  new  State  of  Oklahoma.  TVe  know  judicially  that  prior  to 
its  admission  into  the  Union  this  State  consisted  of  the  Territory  of 
Oklahoma  and  what  was  known  as  the  Indian  Territory.  We  also  know 
judicially  that  these  territories  were  each  governed  in  a  large  measure 
as  to  their  domestic  affairs  by  entirely  different  laws,  emanating  from 
different  legislative  sources.  Each  territory  was  under  the  dominion 
of  separate  and  distinct  judicial  systems.  Prom  this  condition  there 
would  inevitably  arise  conflicts,  both  in  their  legislative  provisions 
and  in  the  rules  of  decision  adopted  by  the  different  courts  of  the  two 
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countries.  Which  shall  we  now  presume  were  continued  in  force  after 
the  organization  of  the  State,  and  which  shall  prevail  in  cases  of  con- 
flict? The  very  fact  that  this  condition  may  arise  in  the  attempted 
application  of  some  of  the  old  laws  is,  we  think,  a  sufficient  answer  to 
the  contention  that  any  of  them  will  be  presumptively  continued* in 
force  after  the  organization  of  the  two  territories  into  one  State.  The 
law  will  not  create  a  presumption  which  logically  leads  to  irreconcil- 
able confusion. 

We  do  not  think  it  can  be  contended  with  any  show  of  reason  that 
we  should  presume  that  the  rule  of  construction  adopted  in  the  Terri- 
tory of  Oklahoma  in  1894  by  its  territorial  Supreme  Court  should, 
after  the  organization  as  a  State,  be  extended  over  and  made  applicable 
to  a  portion  of  the  country  never  a  part  of  that  territory.  Haworth, 
the  place  where  the  negligence  is  shown  to  have  occurred,  was  not 
within  the  limits  of  that  territory,  but  was  situated  in  that  portion  of 
the  country  known  a3  the  Indian  Territory.  We  know  from  the  laws 
of  Congress  that  the  Indian  Territory  was  provided  with  a  special 
judicial  system  in  which  the  courts  could  entertain  jurisdiction  of  ac- 
tions of  this  class.  The  testimony  fails  to  show  that  these  courts  had 
ever  adopted  any  rule  of  construction  upon  the  question  here  involved, 
nor  is  there  any  evidence  as  to  what  rule,  if  any,  had  been  adopted  by 
the  United  States  Circuit  Court  of  Appeals  for  the  Eighth  Circuit. 
It  seems  that  the  Supreme  Court  of  the  United  States  has  never  yet 
passed  upon  the  question  as  to  whether  or  not  mental  anguish  is  re- 
coverable as  an  element  of  actual  damages  in  this  class  of  cases. 

In  conclusion  we  might  add  that  if  the  burden  of  showing  what  is 
the  law  prevailing  at  the  present  time  in  any  State  of  the  Union  is 
discharged  by  such  evidence  as  that  here  relied  upon  to  prove  the  law 
of  the  State  of  Oklahoma,  the  burden  is  much  less  onerous  than  we 
have  heretofore  conceived  it  to  be.  If  the  presumptions  invoked  by 
counsel  for  plaintiff  in  error  are  applicable  to  this  case  and  entitled 
to  the  cogency  claimed,  .they  are  equally  applicable  and  entitled  to 
equal  force  when  applied  to  a  case  involving  the  status  of  the  law  of 
any  other  State  of  the  Union  which  has  heretofore  passed  through  a 
territorial  form  of  government.  If  that  be  true,  then  it  follows  that 
the  burden  would  be  discharged  in  every  such  instance  by  simply  show- 
ing what  had  been  the  holdings  of  the  territorial  courts,  or  of  the 
United  States  courts,  while  the  territory  of  which  the  particular  State 
is  formed  was  dominated  by  the  federal  judiciary.  Lapse  of  time 
would  be  immaterial,  and  we  would  thus  have  the  strange  spectacle  of 
proving  the  present  law  in  many  of  the  older  States  by  simply  show- 
ing the  judicial  construction  adopted  by  an  extinct  judicial  system,  or 
an  antiquated  ruling  by  federal  courts  made  perhaps  many  years  ago. 
To  illustrate :  In  order  to  prove  the  present  status  of  the  law  in 
Florida,  it  would  make  a  prima  facie  case  by  showing  what  the  terri- 
torial courts  held  or  the  territorial  Legislature  enacted  prior  to  1845 
when  it  was  admitted  as  a  State.  To  our  minds  the  consequences 
which  would  logically  flow  from  such  a  rule  are  sufficient  to  show  its 
inapplicability  and  unworthiness  to  be  recognized  by  the  courts. 

After   a   careful   examination   of   the   question   involved,    we    have 
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reached  the  conclusion  that  the  former  disposition  made  in  this  case 
was  correct,  and  the  motion  for  rehearing  is  therefore  overruled. 

Affirmed, 
Application  for  writ  of  error  dismissed. 


St.  Louis  Southwestern  Railway  Company  of  Texas  v.  Mrs. 

Della  Holt  et  al. 

Decided  July  1,  1909. 

1. — Master  and  Servant — Negligence — Contributory  Negligence— Assumed  Kisk. 

A  locomotive  fireman,  engaged  in  switching  cars  on  the  side  tracks  of  a 
railway,  was  killed  by  collision  of  his  engine  with  cars  so  left  by  a  previous 
switching  crew  upon  an  adjoining  siding  as  not  to  clear  the  track  upon  which 
he  was  working.  Evidence  in  such  case  considered  and  held  not  to  authorize  a 
peremptory  instruction  to  find  for  defendant,  being  sufficient  to  support  findings 
of  negligence  in  so  leaving  the  car  and  of  the  absence  of  contributory  negligence 
and  assumption  of  the  risk  on  the  part  of  the  employe  so  killed. 

2. — Negligence — Anticipating  Banger. 

A  locomotive  fireman  being  required  to  perform  duties  preventing  him  from 
keeping  a  lookout  for  obstructions  upon  the  track  at  all  times,  the  act  of  other 
employes  in  leaving  a  car  upon  an  adjoining  siding  so  situated  as  not  to  clear 
his  engine  upon  the  track  on  which  it  was  engaged  in  switching,  was  one  which 
a  jury  might  properly  hold  to  be  neglect  of  a  duty  owing  to  him  in  such  employ- 
ment, being  such  that  an  ordinarily  prudent  person  might  have  foreseen  liability 
of  injury  to  him  therefrom  though  he  was  performing  his  duties  with  ordinary 
care, 

8. — Negligence — Lookout  by  Engineer. 

Evidence  considered  and  held  sufficient  to  support  the  submission  to  the 
jury  of  the  issue  of  negligence  on  the  part  of  a  locomotive  engineer  in  failing 
to  keep  a  proper  lookout  against  obstructions  to  the  track  by  cars  upon  an 
adjoining  siding  so  situated  as  not  to  clear  his  engine,  by  collision  with  which 
his  fireman  was  killed. 

4. — Negligence — Duty  to  Injured  Party — Charge. 

Evidence  considered  and  held  to  present  no  issue  as  to  whether  the  neg- 
ligence shown  was  an  omission  of  a  duty  owing  to  the  employe  injured  thereby, 
and  instructions  held  not  erroneous  for  failing  to  discriminate  between  the  duty 
owing  to  such  injured  party  and  that  to  others.  St.  Louis  S.  W.  Ry.  Co.  of 
Texas  v.  Pope,  98  Texas,  540,  distinguished. 

5. — Charge. 

An  instruction  directing  a  verdict  for  defendant  if  the  jury  should  find 
certain  facts,  held  not  liable  to  be  understood  as  a  direction  to  find  for  plaintiff 
in  any  other  event. 

6. — Requested  Instruction — Applying  Law  to  Facts. 

A  requested  charge  grouping  the  facts  upon  a  certain  issue  and  instructing 
aa  to  the  law  applicable  thereto  held  properly  refused  because  sufficiently  covered 
by  the  charge  given. 

7. — Damages — Death. 

A  recovery  of  damages  in  the  sum  of  $10,000  in  favor  of  the  widow,  children 
and  mother,  sustained  as  not  excessive  in  case  of  death  by  defendant's  negligence 
of  a  locomotive  fireman,  twenty-nine  years  of  age,  having  a  life  expectancy  of 
thirty-six  years,  and  earning  from  $50.00  to  $75.00  per  month. 
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Appeal  from  the  District  Court  of  Smith  County.  Tried  below  be- 
fore Hon.  R.  W.  Simpson. 

E.  B.  Perkins,  Daniel  Upthegrove  and  Marsh  &  Mcllwaine,  for  ap- 
pellant. 

Johnson  &  Edwards,  for  appellee. 

AVTLLSOX,  Chief  Justice. — In  appellant's  switching  yards  in 
Tyler  its  main-line  track  ran  east  and  west.  Running  parallel  with 
said  main-line  track  and  crossing  Spring  Street  appellant  maintained 
three  other  tracks,  the  first  one  known  as  the  "house  track,"  the  sec- 
ond as  "No.  4"  and  the  other  as  "Xo.  5."  Bv  switches  the  house 
track  connected  directly  with  the  main  track,  and  by  similar  means 
Xo.  5  connected  directly  with  the  house  track.  Xo.  4  was  a  spur- 
track.  By  a  switch  situated  west  of  Spring  Street  it  connected  with 
Xo.  5.  February  4,  1908,  appellant's  switching  crew  left  on  track  Xo. 
5,  west  of  Spring  Street  and  east  of  the  switch  connecting  it  with 
Xo.  4,  it  seems,  box  cars  so  placed  as  to  obstruct  the  passage  of  a  loco- 
motive going  over  the  switch  east  of  Xo.  4.  One  of  appellant's  loco- 
motives operated  by  one  of  its  engineers,  with  Henry  Holt  as  fireman, 
after  backing  west  on  the  main-line  track,  returned  east,  taking  track 
Xo.  4,  where  it  "sideswiped"  or  collided  with  the  box  cars  so  left  on 
Xo.  5.  As  a  result  of  the  collision,  the  side  of  the  cab  of  the  locomo- 
tive was  so  crushed  inward  and  against  Holt,  then  in  the  cab,  as  to  in- 
flict upon  him  injuries  which  caused  his  death.  On  the  ground  that 
appellant's  switching  crew  was  negligent  in  so  placing  and  leaving  the 
box  cars,  and  on  the  further  ground  that  its  engineer  operating  the 
locomotive  on  wrhich  Holt  was  performing  service  as  a  fireman  was 
negligent  in  failing  to  discover  the  position  of  the  box  cars  and  take 
such  steps  as  were  necessary  to  avoid  the  collision,  appellees,  the 
widow,  children  and  mother  of  Holt,  recovered  the  judgment  for  $10,- 
000,  from  which  this  appeal  is  prosecuted. 

After  stating  the  case. — Tn  refusing  to  instruct  the  jury  to  return  a 
verdict  in  appellant's  favor  we  think  the  trial  court  did  not  err. 

It  was  appellant's  duty  to  use  ordinary  care  to  keep  its  track  in  a 
condition  reasonably  safe  for  Holt  while  engaged  in  the  discharge  of 
his  duties.  Texas  &  P.  Ry.  Co.  v.  Hohn,  1  Texas  Civ.  App.,  36,  21 
S.  Wr.,  042 ;  Henry  v.  Railway  Co.,  19  S.  \Y.,  240.  Kirk,  a  member  of 
appellant's  switching  crow,  charged  with  the  duty  of  placing  the  box 
cars,  testified :  "Track  Xo.  4  is  connected  with  Xo.  5  on  the  wrest  side 
of  the  road  or  street  crossing,  where  Spring  Street  crosses  them.  The 
cars  .  .  .  were  between  Spring  Street  and  the  switch-stand  for 
that  connection.  At  the  time  they  were  left  there  (about  an  hour  be- 
fore the  accident  occurred)  I  was  standing  at  the  street  crossing  and 
I  observed  the  situation  in  which  they  were  left.  I  could  see  that 
thev  did  not  clear  track  Xo.  4.  I  mean  by  that  that  thev  were  not  far 
enough  away  from  the  switch-stand  that  cars  passing  on  the  other 
track  would  have  plentv  of  room  to  go  by,  but  would  strike  these  cars 
there.    If  a  car  is  set  far  enough  away  from  the  switch-stand,  there  is 
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do  clanger  of  a  car  passing  along  the  other  track  striking  it.  If  it  is 
not  placed  far  enough  away,  cars  passing  along  the  other  track  will  strike 
it,  or  'sideswipe'  it.  .  .  .  W.  A.  Graham  was  the  foreman  of  that 
switch  engine,  and  a  man  named  Buckingham  and  myself  were 
the  switchmen.  As  well  as  I  remember  Graham  was  standing 
on  the  old  house  track,  south  of  me,  on  the  Spring  Street 
crossing,  about  fifty  or  sixty  feet  from  me.  .  .  .  Buckingham  was 
up  about  the  engine.  He  cut  the  cars  off  from  the  engine.  I  suppose 
it  was  the  duty  of  one  of  us  just  about  as  much  as  the  other  to  judge 
whether  or  not  the  cars  were  left  where  they  would  be  in  the  clear. 
The  foreman  has  charge  of  the  work,  but  it  is  as  much  the  duty  of  one 
switchman  as  of  the  other  to  see  that  the  cars  are  left  in  the  right 
place/'  The  testimony  quoted  was  not  contradicted  by  any  other  testi- 
mony in  the  record  of  this  appeal.  It  shows  that  the  cars  were  know- 
ingly left  by  appellant's  employes  charged  with  the  duty  to  properly 
place  them,  in  a  position  where  they  would  obstruct  the  passage  of 
locomotives  on  track  4.  That  reasonable  men  might  have  concluded 
that  so  placing  and  leaving  the  cars  was  negligence  on  the  part  of  the 
switching  crew  we  think  is  clear,  notwithstanding  the  further  testimony 
of  Kirk  that  it  was  Holt's  duty  as  fireman  to  keep  a  lookout  and  see 
that  the  cars  were  so  placed  as  not  to  obstruct  said  track.  For  it  waa 
shown  that  as  fireman  Holt  was  charged  with  the  performance  of 
other  duties  as  well,  and  that  while  engaged  in  the  performance  of 
such  other  duties  he  might  be  able  to  keep  such  a  lookout  as  would 
enable  him  to  know  of  the  existence  of  the  obstruction  in  time  to  pre- 
vent the  collision.  As  reasonable  men,  the  jury  might  have  believed 
that  an  ordinarily  prudent  person  charged  with  the  duty  of  so  plac- 
ing the  cars  as  not  to  obstruct  the  track  would  have  foreseen  that  a 
fireman  on  a  locomotive  on  track  4  might  not,  because  engaged  in  the 
discharge  of  duties  preventing  him  from  keeping  a  lookout,  have  dis- 
covered the  obstruction  in  time  to  have  averted  the  collision. 

It  was  the  duty  of  the  engineer  operating  the  locomotive  to  use  or- 
dinary care  to  discover  that  track  4  was  not  obstructed  bv  the  cars  on 
track  5,  and  to  so  operate  his  engine  as  to  avoid  the  collision  which  oc- 
curred. The  witness  Perry  testified  that  he  was  going  north  on  Spring 
Street;  that  just  before  he  reached  the  main-line  track  the  locomotive 
backed  west  thereon;  that  the  engineer  was  then  in  his  place  in  the 
cab;  that  the  locomotive  came  back  headed  east  and  took  track  4,  and 
that  the  engineer  was  still  in  his  proper  place  in  the  cab.  Kirk  testi- 
fied: "Anybody  going  in  on  track  number  4  could  see  they  would 
'sideswipe'  the  cars  on  track  number  5.  ...  If  I  had  been  intend- 
ing to  go  into  that  track  I  would  have  seen  that  I  would  hit  the  cars 
on  track  5  and  I  would  have  avoided  doing  so.  It  is  the  duty  of  the 
engineer  and  fireman  to  keep  a  lookout.  It  is  as  much  their  business 
as  it  is  the  switchman's  business  to  see  whether  cars  will  be  'side- 
swiped'  or  are  in  the  clear."  The  engineer  did  not  testify,  and  the 
testimony  of  Perry  and  Kirk  as  specified  was  without  contradiction. 
It  seems  to  us  to  be  sufficient  to  support  a  finding  that  the  engineer 
either  was  negligent  in  failing  to  discover  that  the  cars  were  in  a  posi- 
tion to  obstruct  his  locomotive,  or,  if  he  discovered  their  position,  was 


22  Texas  Civil  Appeals  Reports,  Vol.  57.  [July, 

* 

negligent  in  failing  to  so  operate  his  locomotive  as  to  avert  the  colli- 
sion. 

Holt  assumed  ordinary  risks  incidental  to  his  employment.  He  also 
assumed  extraordinary  risks  of  which  he  knew  or  of  which  he  should 
have  known.  He  did  not  assume  risks  of  which  he  had  no  knowledge, 
due  to  a  failure  on  the  part  of  appellant  to  exercise  reasonable  care  for 
his  safety.  As  before  stated,  we  think  the  evidence  was  sufficient  to 
support  a  finding  that  it  was  due  to  appellant's  negligence  that  the 
cars  were  left  at  a  place  on  track  5  where  they  would  obstruct  the 
passage  of  the  locomotive  on  track  4.  The  verdict  of  the  jury  involves 
such  a  finding,  and  therefore,  in  considering  the  contention  made  that 
the  evidence  showed  that  Holt  assumed  the  risk  of  the  collision,  it  is 
only  necessary  to  determine  whether  the  evidence  was  sufficient  to  sup- 
port a  finding  that  Holt  did  not  know,  and  was  excusable  for  not 
knowing,  that  the  cars  had  been  so  placed  as  to  obstruct  the  locomo- 
tive when  moving  on  track  4.  Kirk  testified  that  it  was  as  much  the 
fireman's  "business  as  it  was  the  switchman's  business  to  see  whether 
cars  will  be  'sideswiped'  or  are  in  the  clear I  guess  the  fire- 
man could  have  seen  that  he  would  strike  them  (the  cars)  if  he  was 
looking  out."  If  it  appeared  from  the  evidence  that  Holt  saw  the 
cars  and  appreciated  the  fact  that  they  were  so  placed  as  to  obstruct 
the  passage  of  the  locomotive,  in  time  to  have  taken  steps  to  have 
averted  the  collision,  and  that  he  did  not  take  such  steps;  or  if  it 
appeared  that  he  did  not  see  the  cars,  and  yet  was  not  excusable  for 
failing  to  see  them,  appellant's  contention  would  have  force.  But  it 
does  not  so  appear.  There  is  no  evidence  whatever  in  the  record  from 
which  an  inference  fairlv  could  be  drawn  that  he  saw  the  cars.  On 
the  contrary,  the  evidence  tended  to  show  that  he  did  not  see  them. 
Perry  did  not  see  Holt  as  the  locomotive  moved  west  on  the  main-line 
track,  nor  did  he  see  him  as  it  came  back  east,  notwithstanding  he  was 
then  on  the  fireman's  side  of  the  cab.  Perry  testified:  "I  did  not  see 
him  (Holt).  He  was  not  in  the  fireman's  place  or  I  would  have  seen 
him.  If  he  had  been  in  his  place  on  the  left-hand  side  of  the  engine 
I  would  have  seen  him.  I  sav  that  he  was  not  in  the  fireman's 
side."  It  appearing,  as  we  think  it  does  from  the  testimony,  that 
Holt  did  not  see  the  cars,  the  question  is.  were  the  jury  justified  in 
finding  that  Holt  was  excusable  for  not  discovering  the  position  of 
same?  Appellant  argues  that  the  testimonv  indicates  that  it  was  the 
custom  of  switchmen  to  leave  cars  on  siding  in  such  positions  as  to 
obstruct  other  tracks,  and  that  Holt  knew  of  the  custom.  We  have 
been  unable  to  find  anv  testimonv  in  ihe  record  showing  the  existence 
of  such  a  custom.  It  was  shown,  however,  that  in  addition  to  his 
duty  to  keep  a  lookout  ahead  it  was  the  fireman's  duty  to  keen  fire  in 
the  engine  by  shoveling  coal  from  the  tender:  to  keep  the  boiler  sup- 
plied with  water  by  means  of  an  injector  operated  on  some  engines  by 
means  of  a  lever  situated  twelve  or  eighteen  inches  above  the  floor  of 
the  cab,  and  on  others  by  means  of  a  lever  having  a  handle  on  the  in- 
side of  the  cab  and  even  with  a  window  thereof;  and  when  not  pre- 
vented by  his  other  duties  from  doing  so,  to  ring  the  bell  of  the  engine 
as  it  approached  a  road  crossing.  Perry  testified  that  if  the  hell  of 
the  engine  was  ringing  as  it  approached  from  the  west  he  did  not  hear 
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it.  So  it  may  be  said  the  testimony  in  the  record  tends  to  show  that 
Holt  was  not  engaged  in  discharging  either  his  duty  to  keep  a  look- 
out for  obstructions  on  the  track  or  his  duty  to  ring  the  bell  for  the 
crossing,  but  instead  was  engaged  in  discharging  another  or  other  of 
the  duties  resting  upon  him,  and  for  that  reason  did  not  discover  the 
position  of  the  cars.  Whether  he  therefore  was  excusable  or  not  for 
failing  to  see  the  cars,  we  think,  was  for  the  jury  to  say. 

It  follows  from  what  we  have  said  that  we  are  of  opinion  it  would 
have  been  error  had  the  trial  court,  as  it  was  requested  by  appellant 
to  do,  instructed  the  jury  to  return  a  verdict  in  its  favor.  The  first, 
second  and  third  assignments  of  error  therefore  are  overruled,  as  are 
the  fourth  and  fifth,  complaining  of  the  action  of  the  court  in  sub- 
mitting to  the  jury,  as  an  issue  to  be  determined  by  them,  a  question 
as  to  whether  the  engineer  was  guilty  of  negligence  or  not  in  failing 
to  use  due  care  to  discover  the  position  of  the  cars  and  so  operate  his 
engine  as  to  avert  the  collision. 

The  trial  court  instructed  the  jury  as  follows:  "If  you  shall  find 
that  some  of  defendant's  employes  other  than  deceased  left  a  car  on 
the  switch  track  designated  by  the  witnesses  as  number  5,  so  near  to 
switch  track  Xo.  4  that  it  would  not  clear  and  would  collide  with  an 
engine  which  was  going  in  upon  said  track  No.  4,  and  if  you  find  that 
an  ordinarily  prudent  and  cautious  person  would  not,  under  the  same 
or  similar  circumstances,  have  so  left  said  car,  if  you  find  it  was  so 
left,  and  if  you  further  find  that  an  engine,  upon  which  the  deceased 
was,  attempted  to  go  in  upon  said  track  No.  4,  and  that,  as  the  direct 
and  proximate  result  of  the  car  having  been  left  'not  in  the  clear/  on 
track  No.  5,  the  engine  ran  against  said  car  and  mashed  in  the  cab, 
thereby  inflicting  injuries  upon  deceased  from  which  he  died,  then,  un- 
less you  find  that  he  was  guilty  of  contributory  negligence  hereinafter 
explained,  you  will  find  for  the  plaintiffs."  Kirk  having  testified  that 
it  was  as  much  the  fireman's  duty  as  it  was  the  switchman's  "to  see 
whether  cars  will  be  'sideswiped/  or  are  in  the  clear/'  it  is  insisted 
that  the  instruction  was  erroneous  because  it  authorized  the  jury,  if 
they  believed  that  an  ordinarily  prudent  person,  having  in  mind  the 
safety  of  Holt  and  others  charged  as  he  was  with  the  duty  to  keep  a 
lookout  for  such  obstructions,  would  have  left  the  cars  in  the  position 
they  occupied,  nevertheless  to  find  for  appellees  if  they  believed  such 
a  person,  having  in  mind  the  safety  of  persons  not  charged  as  Holt 
was  with  a  duty  to  keep  such  a  lookout,  would  not  have  left  the  cars 
in  such  a  position.  In  other  words,  the  contention  is  that  to  leave 
the  cars  obstructing  track  4  might  be  negligence  as  to  other  persons 
to  whom  appellant  owed  a  duty,  and  yet  not  be  negligence  as  to  nolt; 
and  that  the  charge  authorized  a  verdict  against  appellant  without 
reference  to  such  a  distinction.  In  support  of  the  contention  we  are 
cited  to  St.  Louis  S."  W.  Ry.  Co.  v.  Pope,  98  Texas,  540,  as  a  case 
in  point.  There  the  railway  company  in  violation  of  its  rules  had 
left  unblocked  and  uncoupled  on  a  siding,  not  on  a  grade,  certain  cars. 
While  walking  on  top  of  the  cars,  in  the  act  of  stepping  from  one  of 
them  to  another,  while  they  were  moving,  Pope  was  injured  as  a  re- 
sult of  the  cars  separating.  The  court  charged  the  jury  as  follows: 
"If  you  find  from  a  preponderance  of  the  evidence  that  it  was  not 
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reasonably  safe  to  leave  cars  standing  together  uncoupled  on  the  side- 
track in  Mount  Pleasant  in  question,  then  if  you  further  find  that  the 
car  from  which  plaintiff  fell  was  uncoupled  with,  although  standing 
together  with  the  car  immediately  south  of  same,  then  if  you  further 
find  that  an  ordinarily  prudent  person  would  not  have  left  the  cars 
uncoupled  under  similar  circumstances,  then  if  you  further  find  that 
plaintiff,  while  exercising  ordinary  care,  was  injured  as  the  direct  re- 
sult of  said  cars  being  left  uncoupled,  then  you  will  find  for  plaintiff, 
unless  you  find  plaintiff  assumed  the  risk  of  same  being  uncoupled, 
as  explained  under  the  eighth  division  of  this  charge,  or  was  guilty  of 
contributory  negligence  as  explained  in  subdivision  8a  of  this  charge." 
"The  issue  presented  by  the  charge,"  said  the  Supreme  Court,  "is  that 
if  the  condition  of  the  cars  was  not  'reasonably  safe/  whether  the  dan- 
ger was  to  the  plaintiff  or  to  some  one  else,  and  that  the  plaintiff  was 
injured  by  reason  of  that  condition  of  the  cars,  then  he  had  a  right  to 
recover."  The  evidence  showed  that  cars  left  uncoupled  and  un- 
blocked on  the  sidetrack  were  liable  to  move  to  and  upon  the  main 
track,  thereby  rendering  it  "unsafe  both  for  the  cars  and  for  persons 
engaged  in  operating  trains  upon  the  main  line."  "It  is  apparent 
from  the  charge  taken  in  connection  with  the  evidence,"  the  Supreme 
Court  further  said,  "that  the  jury  might  have  concluded  that  the  con- 
dition of  the  cars  was  unsafe  as  to  others  than  the  plaintiff,  and  yet, 
under  the  terms  of  the  charge,  they  could  have  found  their  verdict 
against  the  defendant.  ...  If  all  the  facts  grouped  in  the  charge 
be  true,  they  do  not  show  that  the  railroad  company  owed  to  plaintiff 
the  duty  of  coupling  the  cars  on  the  side  track,  therefore  would  not 
support  the  verdict."  Accepting,  as  we  must,  the  ruling  in  the  Pope 
case  as  the  law,  we  do  not  regard  it  as  supporting  the  contention 
made  in  this  case.  As  we  understand  the  record,  danger  only  to  Holt 
and  others  engaged  as  he  was  in  assisting  in  operating  appellant's  en- 
gines and  cars  on  track  4  reasonably  could  be  foreseen  as  likely  to  fol- 
low as  a  result  of  leaving  the  cars  in  the  position  they  occupied  on 
track  5.  In  the  Pope  case  the  evidence  suggested  dangers  to  others 
than  those  engaged  like  Pope  was.  as  reasonably  to  be  apprehended 
from  leaving  the  cars  unblocked  and  uncoupled  on  the  inclined  side- 
track, and  the  charge  there  complained  of  was  so  framed  as  to  lead 
the  jury  to  believe  that  they  should  find  the  company  guilty  of  negli- 
gence if  they  thought  a  reasonably  prudent  person,  having  in  mind  the 
company  s  duty  to  such  other  persons,  would  not  have  left  the  cars  un- 
coupled and  unblocked,  without  respect  to  whether  thev  believed  the 
company  was  negligent  in  the  discharge  of  the  duty  it  'owed  to  Pope 
or  not  The  charge  here  complained  of,  considered  with  reference  to 
the  evidence,  fairly  was  not  capable  of  a  construction  which  could  have 
led  the  jury  to  believe  they  were  authorized  to  find  for  appellees,  with- 
out reference  to  whether  they  believed  the  act  of  leaving  the  ears  in 

!^S10?+  hfv,oc.c,u^ed  was  ne*nce  or  not,  as  to  Holt  and  others 
similarly  situated  if  they  believed  such  act  was  negligence  as  to  per- 
sons otherwise  situated  to  whom  appellant  owed  a  duty.  We  do  not 
think  the  jury  could  have  understood  the  court  to  mean  hv  the  in- 
struction, read  m  connection  with  the  remainder  of  the  charge,  that 
they  were  authorized  to  find  against  appellant  on  the  issue  a!  to  its 
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negligence  in  so  leaving  the  cars,  unless  they  believed  from  the  evi- 
dence that  an  ordinarily  prudent  person  charged  with  the  duty  to 
Holt  to  use  ordinary  care  to  keep  track  4  clear  would  not,  under  the 
circumstances  shown  by  the  evidence,  have  so  left  them  on  track  5 
as  to  obstruct  said  track  4. 

Notwithstanding  the  absence  of  any  testimony  tending  to  show  that 
Holt  saw  the  cars,  the  court  instructed  the  jury:  "In  addition  to  the 
main  charge  read  to  you,  you  are  further  instructed  that,  should  you 
find  that  deceased  Holt  saw  the  car  upon  track  5  in  time  to  have  pre- 
vented the  engine  from  colliding  with  same,  you  will  find  for  defend- 
ant." Appellant  urges  that  the  instruction  was  calculated  to  confuse 
the  jury  and  mislead  them  to  understand  the  court  to  mean  that  their 
verdict  should  be  for  appellees,  without  respect  to  other  matters,  if 
they  believed  the  negative  of  the  proposition  stated  in  the  instruction, 
to  wit,  that  Holt  did  not  see  the  cars.  As  reasonably  intelligent  men 
considering  the  charge  as  a  whole,  which  we  should  assume  they  did, 
we  think  the  jury  could  not  have  been  so  misled.  The  seventh  assign- 
ment of  error  therefore  is  overruled. 

The  eighth  assignment  of  error,  complaining  of  the  action  of  the 
court  in  refusing  to  give  a  special  charge  requested  by  appellant,  is 
overruled  because  we  think  tnc  facts  grouped  for  submission  by  it 
were  sufficiently  grouped  and  submitted  in  the  court's  main  charge  and 
in  appellant's  special  charge  No.  10  given  by  the  court. 

The  assignment  remaining  undisposed  of  attacks  as  excessive  the 
verdict  and  judgment  rendered.  It  appears  from  the  record  that  nolt 
at  the  date  of  his  death  was  twenty-nine  years  of  age,  was  in  good 
condition  physically,  had  a  life  expectancy  of  thirty-six  years,  an  earn- 
ing capacity  from  about  *$50  to  about  $T5  per  month,  and  that  his 
earnings  were  devoted  to  the  support  and  maintenance  of  appellees. 
The  evidence  referred  to  is  sufficient,  we  think,  to  support  the  finding 
of  the  jury  as  to  the  amount. of  damages  suffered  by  appellees.  There 
is  nothing  in  the  record  indicating  that  in  arriving  at  the  amount  of 
their  verdict  the  jury  may  have  been  influenced  by  passion  or  preju- 
dice, or  by  a  consideration  of  any  matter  they  should  not  have  con- 
sidered.   Therefore  we  think  the  assignment  should  be  overruled. 

The  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


W.  J.  Baker  et  al.  v.  Missouri,  Kansas  &  Texas  Railway  Com- 
pany op  Texas  et  al. 

Decided  July  3,  1909. 

1. — Practice— Charge — Ordinary  Care. 

In  a  suit  for  damages  to  a  shipment  of  cattle  the  trial  court  defined 
negligence  to  be  a  failure  on  the  part  of  the  defendant  carrier  to  use  ordinary 
care  in  handling  plaintiff's  cattle.  Held,  in  the  absence  of  a  requested  charge 
defining  ordinary  care,  the  charge  was  sufficient. 

S. — Action  against  Carrier — Burden  of  Proof. 

When  a  carrier  receives  for  transportation,  property  which  is  shown  to  be 
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in  good  condition  at  that  time,  and  which  is  never  delivered  at  destination  or 
delivered  in  a  damaged  condition  and  no  caretaker  accompanies  the  property, 
the  burden  of  proof  is  on  the  carrier  to  show  that  such  failure  or  condition, 
was  not  due  to  its  negligence;  this  burden,  however,  is  discharged  by  evidence 
which  tends  to  explain  the  failure  or  condition,  and  the  burden  of  proof  on  the 
whole  case  is  on  the  plaintiff. 

3. — Same — Diseased  Cattle — Evidence. 

In  an  action  against  carriers  for  the  death  of  some  of  the  cattle  and  injury 
to  others  during  transportation,  evidence  as  to  a  diseased  condition  of  the 
cattle  when  received  by  the  carriers,  considered  and  held  sufficient  to  support  a 
verdict  for  the  defendants. 

Appeal  from  the  District  Court  of  Tarrant  County.  Tried  below 
before  Uon.  Mike  E.  Smith. 

Templeton  &  Agerton,  for  appellants. — Under  the  pleadings  and 
the  evidence  the  Missouri,  Kansas  &  Texas  Railway  Company  of 
Texas,  being  the  initial  carrier  which  received  the  cattle  and  which  is- 
sued therefor  a  bill  of  lading  or  stock  contract  on  which  they  were 
carried,  was  liable  to  plaintiffs  for  any  damages  to  said  cattle  which 
was  occasioned  by  the  negligence  of  its  co-defendant,  and  the  trial  court 
erred  in  directing  a  verdict  for  said  M.,  K.  &  T.  Ry.  Co.  of  Texas. 
Southern  Pacific  Ry.  Co.  v.  Pruitt,  90  S.  W.,  692;  Texas  &  Pacific 
Ry.  Co.  v,  McCarty,  29  Texas  Civ.  App.,  616;  Texas  &  Pacific  Rv. 
Co.  v.  Andrews,  80  S.  W.,  390;  Texas  &  Pacific  Ry.  Co.  v.  Handle, 
44  S.  W.,  604 ;  Texas  Cent.  Ry.  Co.  v.  Miller,  88  S.  W.,  501 ;  Gulf,  C. 
&  S.  F.  By.  Co.  v.  Baird,  75  Texas,  264;  U.  S.  Rev.  Stats.,  chap.  3591, 
sec.  20,  amended  bv  Act  of  June  20,  1906;  Ogdensburg  &  L.  C.  Ry. 
Co.  v.  Pratt,  22/Wal.,  123;  22  L.  Ed.,  827. 

In  the  absence  of  proof  that  the  initial  carrier  received  and  carried 
said  cattle  under  a  contract  limiting  its  liability  for  damage  thereto  to 
such  damage  as  occurred  on  its  own  line,-  it  was  error  for  the  court  to 
instruct  a  verdict  for  said  defendant.  Gulf,  C.  &  S.  F.  Ry.  Co.  v. 
Baird,  75  Texas,  264;  Southern  Pac.  Ry.  Co.  v.  Pruitt,  90  S.  W.,  692. 

The  authority  given  by  the  plaintiffs  to  the  defendants  to  observe 
the  36-hour  limit  as  to  unloading,  feeding  and  watering  plaintiffs* 
cattle  while  in  transit,  did  not  relieve  the  defendants  from  the  duty  of 
exercising  ordinary  care  to  look  after  said  cattle  and  to  observe  from 
time  to  time  their  condition  while  in  transit,  and  to  unload  and  feed 
and  water  them  whenever  it  became  necessary  so  to  do,  in  order  to 
avoid  injuring  them,  and  the  court  erred  in  refusing  to  instruct  the 
jury  as  requested.  Missouri  Pac.  Co.  v.  Ivey,  79  Texas,  446;  TT.  S. 
Rev.  Stats.,  sec.  1,  Act  of  June  29,  1906. 

In  the  absence  of  a  shipper  going  with  the  cattle,  it  became  and  was 
the  duty  of  the  defendants  while  carrying  said  cattle  to  look  after  and 
to  observe  same  from  time  to  time,  and  to  exercise  ordinary  care  to 
ascertain  their  condition,  and  to  unload  and  feed  and  water  them 
whenever  it  became  necessary  to  do  so,  in  order  to  prevent  injury  to 
them  from  want  of  water,  feed  or  rest.  The  carriers  were  not  relieved 
of  such  duty  by  the  authority  given  them  by  the  shippers  to  observe 
the  36-hour  limit  as  to  unloading,  feeding  and  watering  said  cattle 
while  in  transit,  and  the  failure  of  the  defendants  to  discharge  this 
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duty  was  such  negligence  as  will  render  them  liable  to  plaintiffs  for 
the  damages  resulting  therefrom.  Missouri  Pac.  By.  Co.  v.  Ivey,  79 
Texas,  446;  Texas  &  P.  I?y.  Co.  v.  Slaughter,  84  S.  W.,  1086. 

The  burden  of  proof  is  on  the  party  who  best  knows  a  given  fact 
or  state  of  facts  to  prove  same,  and  upon  the  failure  so  to  do  the  pre- 
sumption as  to  such  fact  or  facts  will  be  against  such  party.  Pull- 
man Co.  v.  Nelson,  54  S.  W.,  625;  Welsh  v.  Morris,  81  Texas,  159- 
162;  Ryan  v.  Missouri,  K.  &  T.  Ry.  Co.,  65  Texas,  20;  1  Jones  on 
Evidence,  sec.  17;  1  Wigraore  on  Evi.,  sees.  285  to  289. 

Where  a  common  carrier  receives  for  transportation  over  its  lines  of 
railway  property  of  a  shipper,  which  is  in  good  condition  when  it  is 
delivered  into  the  carrier's  custodv,  and  which  is  not  delivered  at  its 
destination,  or  which,  when  so  delivered,  is  injured  and  damaged,  and 
where  it  is  shown  that  no  care-taker  or  shipper  accompanies  the  prop- 
erty, and  that  same  was  in  the  exclusive  possession  and  under  the  con- 
trol of  tlie  carrier  while  in  transit,  the  burden  of  proof  is  on  the  car- 
rier to  excuse  its  failure  to  deliver  the  property  at  its  destination,  and 
to  show  that  such  failure  was  not  due  to  its  negligence.  Or,  if  the 
property  has  been  delivered  at  its  destination  in  an  injured  and  dam- 
aged condition,  the  burden  of  proof  is  on  the  carrier  making  such  de- 
livery to  show  or  explain  how  such  injury  and  damage  occurred  and 
that  same  was  not  due  to  its  negligence.  In  6uch  cases  it  is  error  for 
the  court  to  charge  the  jury  that  the  burden  of  proof  is  on  the  plain- 
tiffs to  make  out  their  case  by  a  preponderance  of  the  evidence  "that 
the  defendants  are  liable."  Ryan  v.  Missouri,  K.  &  T.  Rv.  Co.,  65 
Texas,  19  and  20;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Cushney,  67  "S.  W.,  77 
and  78;  Missouri,  K.  &  T.  Rv.  Co.  v.  Mazzie,  68  S.  W.,  56;  Missouri 
Pac.  Rv.  Co.  v.  Scott,  26  S.  W.,  240;  Southern  Pac.  Ry.  Co.  v.  Phil- 
lipson,"39  S.  W.,  959;  Galveston,  H.  &  S.  A.  Rv.  Co.  v.  Horne,  69 
Texas,  488;  Gulf,  C.  &  S.  F.  Rv.  Co.  v.  Edioff/34  S.  W.,  413  and 
414;  Texas  &  N.  0.  Ry.  Co.  v.  Grav,  99  S.  W.,  1126;  St.  Louis  &  S. 
F.  Ry.  Co.  v.  Bvers  Bros.,  90  S.  W.^  720 ;  Texas  &  P.  Ry.  Co.  v.  Cog- 
gin,  90  S.  W.,  523;  Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.  v.  Greening, 
100  S.  W-,  826  and  828;  Ft.  Wortli  &  D.  C.  Ry.  Co.  v.  Shanlev,  81 
S.  W.,  1014. 

If  plaintiffs'  cattle  were  injured  or  died  from  any  inherent  vice 
therein,  the  burden  was  on  the  defendant  in  charge  of  said  cattle  at 
the  time  of  their  death  to  prove  such  fact. 

Spoonts,  Thompson  &  Barwise,  for  appellees. 

SPEER,  Associate  Justice. — W.  J.  Baker  and  Percy  Webb  sued 
the  Missouri,  Kansas  &  Texas  Railway  Company  of  Texas  and  the 
Missouri,  Kansas  &  Texas  Railway  Company  to  recover  nine  hundred 
and  eighty-eight  dollars  and  seventy-five  cents  as  damages  to  a  ship- 
ment of  cattle  shipped  from  Hodge,  Texas,  to  East  St.  Louis,  Illi- 
nois, over  the  lines  of  the  two  defendants.  The  trial  resulted  in  a  ver- 
dict and  judgment  for  the  defendants  and  the  plaintiff's  have  ap- 
pealed. # 

The  following  statement  by  appellants  illustrates  the  issues  to  be  de- 
cided : 
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"The  cattle  in  question  were  placed  in  the  shipping  pens  of  defend- 
ants at  Hodge,  about  10  or  11  o'clock  on  the  morning  of  the  18th  of 
January,  1907.  They  remained  in  the  pens  provided  by  defendants 
at  that  place  until  about  two  o'clock  in  the  afternoon  of  the  same 
day,  when  they  were  loaded  on  to  four  cars  by  the  agents  of  the  de- 
fendants and  started  to  their  destination  over  defendants'  line  of  rail- 
way.  According  to  uncontradicted  testimony  of  defendants'  train 
conductors,  the  cattle  reached  Denison,  the  first  division  point,  at 
8:45  p.  m.  on  January  18th;  they  left  Denison  at  9:10  p.  m.  same 
date,  and  reached  Muskogee,  Okla.,  next  division  point,  at  5:30  a.  m. 
on  January  19th;  they  left  Muskogee,  Okla.,  at  7  a.  m.  on  the  19th, 
and  readied  Parsons,  Kansas,  at  12:40  p.  m.  of  same  day;  they  left 
Parsons,  Kansas,  at  2 :20  p.  m.  January  19th,  and  reached  Sedalia, 
Mo.,  the  next  division  point,  at  12 :40  a.  m.  on  January  20,  1907. 
The  cattle  were  not  unloaded  to  be  fed,  watered  or  rested  at  any  time 
during  their  transit  from  the  time  they  were  loaded  at  Hodge,  Texas, 
until  they  readied  Sedalia,  Mo.  When  they  reached  Sedalia  they  were 
in  bad  condition ;  sixteen  head  were  down  in  the  cars,  one  of  these 
was  dead,  and  the  other  fifteen  head  staggered .  and  were  unable  to 
stand  up,  and  died  in  a  few  hours  after  being  dragged  from  the  cars. 
The  remaining  eighty-three  head  were  weak  and  staggering,  but  when 
unloaded  and  given  an  opportunity  they  drank  water  freely.  They 
were  given  feed,  water  and  rest  at  Sedalia,  and  at  5:30  p.  m.  on  Janu- 
ary 20,  were  reloaded  on  to  the  cars  and  started  on  to  East  St.  Louis; 
they  reached  Franklin  Junction,  the  next  division  point,  at  8:10  p.  m. 
same  date;  they  left  Franklin  Junction  at  8:55  p.  m.  same  day,  and 
reached  North  St.  Louis  at  10:35  a.  m.  on  January  21,  1907.  Said 
cattle  were  delivered  to  Stock  Yards  Company  at  East  St.  Louis  at 
12:25  p.  m.  January  21st;  they  wrere  delivered  to  Bright  Coy  Com- 
mission Company,  the  consignees,  at  1  p.  m.  of  said  date,  and  were 
sold  by  said  company  between  two  and  three  o'clock  same  afternoon. 
The  eighty-three  head  of  cattle  weighed  71,800  pounds  and  sold  for 
$4.25  per  hundredweight,  the  prevailing  market  price. 

"The  uncontroverted  evidence  showed  that  no  care-taker  or  shipper 
went  with  the  cattle,  and  they  wrere  in  the  exclusive  possession  and 
control  of  defendants  from  the  time  they  were  placed  in  the  shipping 
pens  at  Hodge  until  the  eighty-three  head  were  delivered  into  the 
pens  at  East  St.  Louis.  At  the  time  the  cattle  were  delivered  to  de- 
fendants at  Hodge  a  written  permit  was  given  allowing  the  carriers  to 
observe  the  36-hour  limit  as  to  unloading,  watering,  feeding  and  rest- 
ing them.  The  cattle  prior  to  shipment  had  been  fed  and  fattened  on 
cottonseed  meal  and  hulls,  and  were  plentifully  supplied  with  water 
at  all  hours  up  to  the  time  they  were  taken  out  of  the  feed  pens  and 
put  into  the  shipping  pens  at  Hodge  on  January  18th,  after  which  time 
they  were  not  watered  until  after  their  arrival  at  Sedalia.  An  autopsy 
on  one  of  the  dead  cattle  was  held  at  Sedalia,  which  disclosed  the  fol- 
lowing condition,  viz.:  The  paunch  or  first  stomach  was  about  two- 
thirds  full  of  undigested  cotton-seed  meal  and  hulls,  and  nothing 
else:  the  second  stomach  was  about  on,e-fourth  full  of  cotton-seed  meal 
and  hulls,  and  nothing  else;  the  third  stomach  was  so  packed  with 
cotton-seed  meal  and  hulls  between  its  manv  leaves  that  it  was  im- 
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possible  fur  its  contents  to  be  passed  on  to  the  fourth  stomach;  the 
fourth,  or  tine  digestive  stomach,  was  entirely  empty.  An  examina- 
tion was  had  on  the  other  dead  cattle  by  the  party  disposing  of  their 
carcasses,  which  revealed  the  fact  that  all  the  sixteen  head  of  cattle 
were  affected  alike.  They  were  cut  into,  and  their  stomachs  were 
found  to  be  packed  with  dry  cotton-seed  meal  and  hulls,  so  hard  that 
it  could  not  be  cut  with  a  knife,  and  perfectly  dry ;  their  stomachs  had 
shrunk  over  this  dry,  hard  substance  until  they  were  only  about  one- 
fourth  their  natural  size. 

"The  controverted  issues  are  in  regard  to  the  cause  or  causes  of  the 
death  of  the  sixteen  head  of  cattle,  and  the  delay  in  delivery  of  the 
others  at  East  St.  Louis.  The  plaintiffs  contend  that  the  sixteen  head 
of  cattle  which  were  dead  when  thev  reached  Sedalia  and  which  died 
shortly  thereafter,  all  died  from  a  lack  of  water  while  in  transit,  and 
that  defendants  knew,  or  should  have  known  by  the  exercise  of  an  or- 
dinary degree  of  care,  the  condition  of  said  cattle  in  time  to  have 
prevented  said  injury;  and  that  the  eighty-three  head  of  cattle  which 
were  delivered  at  East  St.  Louis  were  dela^yed  in  transit  by  the  negli- 
gence of  defendants.  The  defendants  answered  that  the  death  of  the 
sixteen  head  of  cattle  was  due  to  the  manner  in  which  they  had  been 
fed  prior  to  shipping  same,  and  that  this  method  of  feeding  caused 
nitrogenous  poison  to  set  up,  which  brought  about  their  death,  and 
that  there  was  no  delay  in  the  delivery  of  the  remaining  eightv-three 
head/' 

To  this  statement  might  be  added  the  testimony  of  the  veterinary 
surgeons,  which  wrould  support  the  implied  finding  of  the  jury  that 
the  cattle  were  afflicted  with  nitrogen  poisoning  produced  by  improper 
feeding. 

In  the  first  paragraph  of  the  court's  charge  he  defined  negligence 
to  be  a  failure  upon  the  part  of  the  defendants  to  use  ordinary  care 
in  handling  appellants'  cattle.  There  was  no  request  for  a  charge  de- 
fining ordinary  care,  and  the  first  assignment  is  therefore  overruled. 

The  statement  of  the  case  already  set  out  indicates  that  there  was 
evidence  that  the  inherent  condition  of  the  cattle  produced  the  injury 
which  resulted  in  their  death,  and  there  was  therefore  no  error  in 
presenting  this  phase  of  appellees'  defense. 

The  ruling  of  the  court  in  giving  a  peremptory  instruction  to  find 
for  the  appellee  Missouri,  Kansas  &  Texas  Eailway  Company  of  Texas 
becomes  immaterial  in  view  of  our  conclusions  as  to  the  non-liability 
of  its  co-appellee,  the  Missouri,  Kansas  &  Texas  Railway  Company. 

Appellants'  special  charges  numbers  one,  two  and  three  were  prop- 
erly refused,  because  the  whole  charge  as  given  to  the  jury  assumed 
that  it  was  appellees'  duty  to  exercise  ordinary  care  to  handle,  care 
for  and  water  appellants'  cattle,  regardless  of  the  giving  of  the  notice 
to  observe  the  36-hour  limit. 

Complaint  is  made  by  appellants  that  the  burden  of  proof  was  placed 
on  them  to  make  out  their  case  by  a  preponderance  of  the  evidence, 
the  insistence  being  that  where,  as  here,  a  common  carrier  receives  for 
transportation  property  which  is  shown  to  be  in  good  condition  when 
delivered  to  the  carrier,  and  which  is  not  delivered  at  destination  or 
which,  when  delivered,  is  in  a  damaged  condition,  and  no  care-taker 
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or  shipper  accompanies  the  property,  the  burden  of  proof  is  on  the 
carrier  to  show  that  such  failure  or  condition  was  not  due  to  its  negli- 
gence. This  is  abstractly  correct,  and  many  authorities  might  be  cited 
to  support  the  proposition,  and  in  a  proper  case — that  is,  where  no 
explanation  whatever  is  offered  by  the  carrier — -the  court  might  per- 
haps instruct  the  jury  that  the  burden  of  proof  was  on  the  defend- 
ant, or  possibly  that  the  company  was  absolutely  liable;  but  in  the 
present  case  the  defendants  have  not  only  offered  evidence  which 
tended  to  explain  the  cause  of  the  death  of  appellants'  cattle,  but 
which  did  satisfy  the  minds  of  the  jurors  that  the  defendants  were 
not  guilty  of  negligence.  Certainly,  in  such  a  case  it  is  not  error  to 
charge  that  the  burden  of  proof  on  the  whole  case  was  on  plaintiffs. 
See  Ft.  Worth  &  D.  C.  Ry.  Co.  v.  Day,  50  Texas  Civ.  App.,  407. 

Appellants'  criticism  of  special  charge  number  seven  asked  by  ap- 
pellees and  given  by  the  court  is  unjust,  because  it  is  therein  required 
that  the  defendants  must  have  handled  the*  cattle  with  ordinary  care 
and  prudence  before  they  would  be  excused  from  liability  for  such 
shrinkage  and  stale  appearance  as  is  usually  or  customarily  incident  to 
shipments  of  cattle  when  handled  the  length  of  trip  these  were 
handled. 

The  ruling  of  the  court  with  respect  to  the  testimony  of  the  wit- 
nesses Cassidy  and  Bright  as  to  the  value  of  the  cattle  in  East  St. 
Louis  becomes  immaterial  in  view  of  the  verdict  and  judgment  against 
liability. 

We  find  no  error  in  the  record  and  the  judgment  is  affirmed. 

Affirmed. 


Western  Union  Telegraph  Company  v.  N.  C.  Shockley. 

Decided  July  3,  1909. 

1. — Telegraph  Company — Delay  in  Delivering  Message — Delivery  Limits. 

The  duty  of  a  telegraph  company  is  imposed  by  its  contract  for  the  trans- 
mission of  a  message,  and  not  by  any  general  law;  hence  a  contract  to  promptly 
deliver  a  message  to  the  addressee  at  a  certain  town  would  not  require  the  com- 
pany to  deliver  the  message  at  the  residence  of  the  addressee  seven  miles  distant 
in    the    country. 

2. — Same — Case  Distignished. 

Western  Union  Tel.  Co.  v.  Ayres,  47  Texas  Civ.  App.,  557,  distinguished. 

Appeal  from  the  District  Court  of  Young  County.  Tried  below  be- 
fore Hon.  A.  H.  Carrigan. 

Qeo.  77.  Fearons,  Spoonts,  Thompson  &  Barwise,  for  appellant. 

Kay  &  Akin,  for  appellee. 

CONNER,  Chief  Justice. — Appellee  sued  in  the  District  Court  to 
recover  damages  in  the  sum  of  nineteen  hundred  and  ninety-five  dol- 
lars and  sixty  cents  for  the  failure  to  seasonably  deliver  to  him  the 
following   message:      "To    Newt.    Shockley,    Graham,    Texas.      Your 
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mother  is  dead.    W.  B.  Shockley.''    From  a  judgment  in  his  favor  in 
the  sum  of  five  hundred  dollars  this  appeal  has  been  prosecuted. 

The  principal  complaint  is  that  the  court  erred  in  refusing  to  give 
to  the  jury  a  requested  peremptory  instruction  to  find  in  appellant's 
favor.  The  following  facts  seem  undisputed:  Appellee,  who  is  the 
Newt  Shockley  referred  to  in  the  telegram,  lived  in  the  country  about 
seven  miles  from  Graham,  Texas.  His  postoffice  and  trading  point, 
however,  was  Graham.  Appellee's  mother  lived  several  miles  in  the 
country  from  Hefiin,  Alabama,  and  died  at  her  home  on  January  1, 
1908.  Some  time  previously  appellee  had  visited  his  mother  in  Ala- 
bama and  had  arranged  with  W.  B.  Shockley,  a  kinsman,  to  send  a 
telegram  in  event  of  the  serious  sickness  or  death  of  his  mother,  and 
on  January  1st  W.  B.  Shockley,  over  the  'phone,  directed  one  of  his 
friends  living  at  Hefiin  (a  Mr.  Glasgow)  to  send  a  message  to  Newt 
Shockley  at  Graham,  Texas,  informing  the  latter  of  the  death  of  his 
mother.  Glasgow  delivered  the  message  we  have  quoted  to  the  agent 
at  Hefiin  and  it  was  received  at  Graham,  Texas,  about  eleven  a.  m. 
on  January  2d.  W.  B.  Shockley  knew  the  place  of  appellee's  residence 
in  the  country,  but  it  appears  that  Glasgow  for  him  paid  only  the 
charge  of  transmission  from  Hefiin  to  Graham,  the  record  being  silent 
as  to  what*  if  anything,  was  said  about  appellee's  residence,  or  whether 
an  additional  charge  would  be  required.  The  evidence  is  conflicting 
as  to  whether  appellant's  agent  at  Graham  ascertained  appellee's  place 
of  residence,  but  in  deference  to  the  verdict  of  the  jury  we  find  that 
appellant's  Graham  agent  was  informed  of  it  on  the  day  of  the  re- 
ceipt of  the  telegram  at  the  Graham  office.  The  telegram,  however, 
was  not  in  fact  delivered  until  the  9th  day  of  January,  when  appellee 
called  for  it  at  appellant's  office  in  Graham,  appellee  having  learned  of 
the  death  of  his  mother  by  letter.  The  burial  of  appellee's  mother 
was  delayed  five  days  awaiting  his  arrival,  and  appellee  could  and 
would  have  attended  the  burial  had  the  telegram  been  promptly  deliv- 
ered. It  should  be  further  stated  that  on  January  3d  the  Graham  of- 
fice sent  a  service  message  to  its  agent  at  Hefiin  inquiring  for  a  better 
address,  but  it  does  not  appear  that  any  other  or  further  inquiry  or 
demand  was  made.  After  the  dispatch  of  the  service  message  appel- 
lant's Graham  agent  also  mailed  in  the  postoffice  at  Graham  a  notice 
of  the  receipt  of  the  telegram. 

We  are  of  opinion  that  appellee  failed  to  show  a  right  of  recovery, 
and  that  the  special  instruction  should  have  been  given.  The  basis  of 
appellee's  right,  if  any,  is  the  contract  evidenced  by  the  message,  and 
not  the  nonperformance  of  a  duty  prescribed  by  any  general  law.  That 
contract  was  for  the  prompt  transmission  and  delivery  of  the  telegram 
to  appellee  at  Graham,  Texas,  and  not  at  his  residence  seven  miles  in 
the  country.  See  Western  TJ.  Tel.  Co.  v.  Taylor,  3  Texas  Civ.  App., 
310;  Western  TJ.  Tel.  Co.  v.  Swearingen,  95  Texas,  423;  s.  c,  97 
Texas,  293.  The  original  message  contained  the  clause  that  "messages 
will  be  delivered  free  within  the  established  free  delivery  limits  of  the 
terminal  office;  for  delivery  at  a  greater  distance  a  special  charge  will 
be  made  to  cover  the  cost  of  such  delivery,"  and  appellee  insists  upon 
the  authority  of  the  Western  TJ.  Tel.  Co.  v.  Ayres,  47  Texas  Civ.  App., 
557,  that  appellant  is  liable  on  the  ground  that  it  failed  to  inquire  of 
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W.  B.  Shockley,  the  sender  of  the  telegram,  and  afford  liiin  an  oppor- 
tunity of  guaranteeing  the  special  charge  of  three  dollars,  which  the 
evidence  shows  under  appellant's  regulations  would  have  been  neces- 
sary in  order  to  transmit  the  telegram  from  Graham  to  appellee's  resi- 
dence in  the  country.  The  case  cited  is  quite  distinguishable  from  the 
one  before  us.  Among  other  things  in  that  case  there  was  a  failure 
to  deliver  for  some  fifteen  hours  after  the  sender  of  the  telegram  had 
paid  additional  charges  when  informed  that  the  party  lived  outside  of 
the  company's  free  delivery  limits.  Again,  the  facts  in  the  Ayres  case 
show  that  the  addressee  in  fact  lived  within  the  town  or  city  to  which 
it  had  been  addressed.  In  such  a  case  there  is  support  for  the  hold- 
ing of  the  court  to  the  effect  that  it  was  the  duty  of  the  company,  in 
view  of  a  provision  like  that  we  have  quoted,  to  deliver  the  telegram, 
or  to  at  least  afford  the  addressee  an  opportunity  to  pay  the  additional 
charges,  and  certainly  after  the  additional  charges  had  been  paid  it 
could  be  said  that  a  new  contract  was  entered  into  requiring  the  tele- 
graph company  to  deliver  to  the  addressee,  notwithstanding  her  resi- 
dence beyond  the  free  delivery  limit.  But  in  tins  case  appellee  did 
not  live  in  any  part  of  the  town  of  Graham,  to  which  the  telegram 
had  been  directed  by  the  sender.  We  can  not  assume  that  it  was  in- 
tended by  the  sender  to  pay  an  extra  charge  for  a  delivery  to  appellee 
seven  miles  in  the  country.  He  had  the  right,  if  he  desired  to  do  so, 
to  avoid  the  payment  of  extra  costs  by  taking  the  risk  of  appellee's 
being  found  in  the  town  of  Graham  at  the  time  of  or  soon  after  the 
receipt  of  the  telegram  at  that  place.  At  all  events,  it  can  not  be 
said  that  appellant  contracted  to  deliver  the  telegram  at  appellee's 
residence,  and  in  the  absence  of  such  a  contract  we  know  of  no  duty 
on  appellant's  part  for  the  violation  of  which  a  pecuniary  liability 
arises,  which  required  its  agent  or  employe  at  Graham,  in  violation 
of  appellant's  regulation  to  the  contrary,  to  take  or  send  the  tele- 
gram to  appellee  seven  miles  in  the  country. 

The  foregoing  conclusion  renders  the  disposition  of  other  assign- 
ments unnecessary,  and  it  is  ordered  that  the  judgment  be  reversed 
and  here  rendered  for  appellant 

Reversed  and  rendered. 

Writ  of  error  refused. 


P.  M.  Watson  v.  D.  S.  Dodson,  Administrator. 

•    Decided  July  3,  1909. 

Evidence — Transaction  with  Deceased — Statute  Construed. 

In  a  suit  by  an  administrator  against  an  agent  of  the  deceased  for  money  of 
the  deceased  had  and  received  by  the  agent,  the  administrator  called  the  defend- 
ant to  the  witness  stand  and  asked  him  whether  or  not  a  certain  statement  of 
moneys  received  and  disbursed  by  him  was  in  his  handwriting,  to  which  the 
defendant  answered  that  it  was.  Held,  that  the  defendant  was  "called  to  testify" 
as  to  a  transaction  with  the  deceased,  within  the  purview  of  article  2302,  Rev. 
Stats.,  and  should  therefore  have  been  allowed  to  testify  further  that  there  was  a 
mistake  in  the  statement. 

Appeal  from  the  District  Court  of  Palo  Pinto  County.     Tried  be- 
low before  Hon.  W.  J.  Oxford. 
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Gross  &  Allen  and  McCctil  &  McCall,  for  appellant. 

Albert  Stevenson  and  F.  0.  McKinsey,  for  appellee. — The  mere 
proof  that  the  instrument  in  question  is  in  appellant's  handwriting 
was  not  proof  of  any  part  of  the  transactions  between  him  and  Pallie 
Watson,  and  did  not  authorize  appellant  to  testify  to  other  matters  be- 
tween them  not  enquired  about  by  appellee.  Martin  v.  McAdams,  87 
Texas,  225;  Buckler  v.  Kneezell,  91  S.  W.,  367;  Walker  v.  Pittman, 
18  Texas  Civ.  App.,  519. 

SPEER,  Associate  Justice. — This  case  has  been  once  before  ap- 
pealed to  this  court  under  the  style  of  Watson  v.  Parker,  and  will  be 
found  reported  in  50  Texas  Civ.  App.,  616.  The  issues  were  substan- 
tially the  saine  as  those  made  on  the  former  appeal,  and  on  the  last 
trial  there  was  a  verdict  and  judgment  in  favor  of  the  plaintiff  Dod- 
son  for  a  sum  which,  together  with  interest,  amounted  to  sixty-three 
hundred  and  twenty-five  dollars  and  twenty  cents. 

By  a  proper  bill  of  exceptions  it  is  shown  that  appellee  called  appel- 
lant to  the  witness-stand  and  asked  him  whether  or  not  the  receipt 
dated  October,  1890,  a  copy  of  which  is  set  out  in  the  opinion  on  the 
former  appeal,  was  in  his  handwriting,  and  the  appellant  answered 
that  it  was.  Thereupon  his  counsel  offered  to  prove  that  he  made  a 
mistake  in  writing  the  same,  and  that  he  should  have  credited  himself 
in  addition  to  the  credits  therein  9hown  with  the  sum  of  twenty-six 
hundred  dollars,  the  amount  paid  by  him  for  the  Ketchum  land  for 
Pallie  Watson;  that  he  failed  to  insert  said  amount  in  said  receipt 
because  he  supposed  the  deed  made  to  Pallie  Watson  showed  that  he 
paid  said  amount  for  her.  This  testimony  was  excluded  upon  the  ob- 
jection of  appellee  that  it  was  a  transaction  between  the  defendant 
and  the  deceased  Pallie  Watson,  and  that  the  same  was  immaterial  to 
any  issue  and  not  admissible  in  evidence.  In  this  ruling  we  think  the 
court  erred. 

Article  2302,  Sayles*  Texas  Civil  Statutes,  is  as  follows:  "In  ac- 
tions by  or  against  executors,  administrators  or  guardians,  in  which 
judgment  may  be  rendered  for  or  against  them  as  such,  neither  party 
shall  be  allowed  to  testify  against  the  others  as  to  any  transaction 
with,  or  statement  by,  the  testator,  intestate  or  ward,  unless  called  to 
testify  thereto  by  the  opposite  party;  and  the  provisions  of  this  article 
shall  extend  to  and  include  all  actions  by  or  against  the  heirs  or  legal 
representatives  of  a  decedent  arising  out  of  any  transaction  with  such 
decedent."  That  the  written  instrument  sued  on  in  this  case,  and 
about  which  appellant  was  interrogated,  constituted  a  transaction  with 
the  deceased  Pallie  Watson,  within  the  meaning  of  the  foregoing  arti- 
cle, we  have  no  doubt.  Appellant,  then,  would  not  have  been  allowed 
to  testify  regarding  this  instrument  unless  called  by  the  opposite 
party;  but  having  been  called  by  appellee  to  testify  to  a  part  of  this 
transaction,  undoubtedly  he  should  have  been  permitted  to  testify  to 
the  whole  of  it  upon  cross-examination  by  his  counsel.  It  is  flagrantly 
unjust  to  permit  appellee  to  go  into  the  transaction,  and  by  proving 

that  the  instrument  was  in  appellant's  own  handwriting,  thereby  to 
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strengthen  his  contention  that  no  mistake  had  been  made,  and  yet  to 
deny  appellant  the  privilege  of  testifying  that  he  had  made  a  mistake. 
The  issue  of  mutual  mistake  in  the  instrument  was  in  the  case  and 
constituted  appellant's  chief  defense.  As  tending  to  disprove  this  de- 
fense appellee  introduced  the  evidence  under  consideration,  and  in  do- 
ing so  entered  into  a  field  the  gate  to  which  was  closed  to  appellant 
by  statute  unless  opened  by  the  opposite  party.  But  having  been  thus 
opened,  appellant  should  be  allowed  to  explore  it  fully  under  well- 
defined  rules  of  evidence. 

We  find  no  other  error  in  the  record,  but  for  the  one  discussed  the 
judgment  is  reversed  and  the  cause  remanded  for  another  trial. 

Reversed  and  remanded. 


Missouri,  Kansas  &  Texas  Railway  Company  op  Texas  v.  T.  E. 

Gerren. 

Decided  July  3,  1909. 

1. — Carrier  of  Passengers — Assault  by  Employee — Justification  or  Mitigation. 

The  provocative  conduct  of  a  passenger  will  entirely  excuse  an  assault  by 
a  railroad  employee  only  when  the  conduct  of  the  passenger  is  such  as  in  law 
amounts  to  a  justification  for  the  assault  on  the  ground  of  self-defense;  when 
less  than  this,  the  provocation  may  be  considered  only  in  mitigation  of  damages. 

2. — Same — Provocation — Contributory  Negligence. 

When  the  conduct  of  a  passenger  towards  an  employee  is  highly  provoking, 
and  consciously  and  knowingly  proffered  with  the  specific  purpose  of  bringing 
about  a  difficulty,  and  which  in  its  natural  and  probable  sequence  and  results 
does  bring  about  a  difficulty,  it  constitutes  suclT  wrong  on  the  passenger's  part 
as  requires  the  conduct  to  be  regarded  as  contributory  negligence,  notwithstanding 
it  may  not  quite  amount  to  absolute  justification  for  the  assault. 

3. — Same — Evidence— Change. 

In  a  suit  by  a  passenger  against  a  railroad  company  for  damages  resulting 
from  personal  injuries  inflicted  by  defendant's  train  auditor,  evidence  considered, 
and  held  to  require  the  giving  of  a  special  charge  submitting  the  provocative 
conduct  of  the  plaintiff  as  contributive  negligence. 

Appeal  from  the  District  Court  of  Denton  County.  Tried  below 
before  Hon.  Clem  B.  Potter. 

Oarnett  &  Eldridge,  for  appellant. — When  the  railway  company  se- 
lects and  employs  a  very  prudent  auditor  to  discharge  the  duties  which 
the  railway  company  owes  to  its  passengers,  and  a  passenger  enters  the 
train  and  without  any  cause  or  excuse  wilfully  and  wrongfully  uses 
insulting  language  to  and  is  guilty  of  such  threatening  conduct 
towards  said  employe  as  would  have  provoked  a  very  prudent  and 
peaceable  man  to  resent  such  conduct  and  language  by  attacking  him, 
and  if  said  passenger  knew  that  said  language  and  conduct  would  pro- 
voke said  employe  to  attack  him,  and  said  language  and  conduct  on 
the  part  of  said  passenger  to  and  towards  said  employe  was  used  by 
said  passenger  wilfully  and  wrongfully,  with  the  intent  and  purpose 
upon  his  part  to  provoke  said  employe  to  attack  him,  and  in  conse- 
quence of  said  language   and   conduct  said   employe   does  attack  the 
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passenger,  such  passenger  by  reason  of  his  own  wrong  is  precluded 
from  recovering  damages  of  such  employe's  principal,  hence  the  court 
erred  in  refusing  to  give  to  the  jury  special  charge  No.  -4  requested  by 
defendant.  Railway  v.  Jopes,  142  U.  S.,  18;  Cincinnati,  II.  &  1).  Ky. 
v.  Cole,  29  Ohio  St.,  126 ;  St.  Louis  &  S.  F.  Ky.  v.  Trimble,  15  S.  W., 
899;  Peavy  v.  Georgia  Railway  &  Banking  Co.,  81  Ga.,  485,  8  S.  E., 
TO;  Harrison  v.  Fink,  42  Fed.,  792-3;  4  Elliott  on  R.  It,  p.  2583. 

Joe  <S*.  Gambell  and  Emory  C.  Smith,  for  appellee. — The  trial  court 
did  not  err  in  refusing  to  give,  as  part  of  the  law  of  the  case,  the  re- 
quested charge  No.  4,  because  railway  companies  in  the  transportation 
of  passengers  are  by  law  required  to  use  a  high  degree  of  care  for 
their  protection,  and  in  this  suit  the  auditor,  Fulkerson,  was  the  agent 
and  representative  of  appellant  at  the  time  he  assaulted  appellee,  and 
any  insulting  language  which  appellee  may  have  used  to  and  in  the 
presence  of  said  auditor  prior  to  or  at  the  time  he  inflicted  the  in- 
juries upon  appellee  would  not  in  law  justify  the  assault,  and  the  same 
would  not  avail  the  appellant  as  a  defense  against  the  appellee's  ac- 
tion for  damages.  Dillingham  v.  Russell,  73  Texas,  47;  Galveston, 
H.  &  S.  A.  Ry.  Co.  v.  La  Prelle,  65  S.  W.,  488;  St.  Louis  S.  W.  Ry. 
Co.  of  Texas  v.  Johnson,  68  S.  W.,  59. 

CONNER,  Chief  Justice. — Appellee  instituted  this  suit  to  recover 
damages  caused  by  an  assault  upon  him  December  8,  1907,  while  a 
passenger  on  one  of  appellant's  passenger  trains  between  Denton  and 
Dallas  by  one  J.  H.  Fulkerson,  appellant's  train  auditor,  with  a  ticket 
punch,  causing  serious  cuts,  wounds  and  bruises  on  appellee's  head, 
on  account  of  which  he  was  rendered  unconscious  and  confined  to  his 
bed  for  several  days.  Appellant,  among  other  things,  pleaded  that  the 
assault  was  committed  by  the  auditor  in  his  necessary  self-defense,  and 
further,  that  appellee  was  guilty  of  contributory  negligence  in  provok- 
ing the  assault  and  in  bringing  it  upon  himself.  The  trial  before  a 
jury  resulted  in  a  verdict  and  judgment  for  appellee  in  the  sum  of 
one  thousand  dollars,  from  which  this  appeal  has  been  prosecuted. 

Error  is  assigned  to  the  court's  action  in  refusing  the  following  spe- 
cial instruction:  "If  you  find  from  the  evidence  that  T.  E.  Gerren 
was  a  man  of  large  experience  in  dealing  with  his  fellowmen,  and  if 
you  find  that  plaintiff  Gerren  at  the  time  of  the  alleged  assault  upon 
him  used  insulting  language,  and  wTas  guilty  of  such  conduct  towards 
and  to  the  auditor,  Fulkerson,  of  such  character  as  would  have  pro- 
voked a  very  prudent  and  peaceable  man  to  resent  such  conduct  and 
language  by  attacking  him,  the  said  Gerren;  and  if  you  further  find 
from  the  evidence  that  said  Gerren  did  use  insulting  language  and  was 
guilty  of  such  conduct  towards  and  to  raid  auditor;  and  if  you  further 
find  that  said  Gerren  knew  that  such  language  and  conduct  would  pro- 
voke said  auditor  to  attack  him;  and  if  you  further  find  from  the  evi- 
dence that  said  Gerren  used  such  language  and  conduct  towards  and 
to  said  auditor  wilfully  and  wrongfully,  with  intent  and  for  the  pur- 
pose of  inducing  said  auditor  to  attack  or  assault  him,  and  that  in  con- 
sequence of  such  language  and  conduct  said  auditor  did  assault  and 
attack  said  Gerren,  then  I  charge  you  to  find  for  the  defendant." 
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The  evidence  very  plainly  raised  the  issue  of  self-defense,  and  the 
auditor  testified  that  he  struck  appellee  because  he  was  apprehensive 
of  danger,  and  supposed  that  appellee  was  trying  to  draw  a  pistol  or 
knife,  but  the  issue  of  self-defense  was  submitted  to  the  jury  and  de- 
termined in  appellee's  favor.  The  court  also  authorized  the  jury  to 
consider  appellee's  conduct  in  mitigation  of  the  damages.  So  that  the 
very  serious  question  before  us  is  whether  appellant  was  entitled  to  the 
further  instruction  above  quoted. 

We  will  not  quote  the  testimony  entire  because  of  the  profanity  de- 
tailed, but  we  think  it  undoubtedly  raised  the  issue  presented  in  the 
special  charge.  There  was  evidence  tending  to  show  that  for  many 
years  the  auditor,  Fulkerson,  had  maintained  the  general  reputation  of 
a  quiet,  peaceable  and  inoffensive  man;  witnesses  testified  that  they  had 
known  appellee  Gerren  from  thirty-five  to  thirty-eight  years,  and  de- 
clared that  his  reputation  is  that  of  a  violent  and  dangerous  man; 
there  was  evidence  also  to  the  effect  that  on  a  former  occasion  Gerren 
took  offense  because  Fulkerson  directed  him  toN  leave  the  ladies'  coach 
and  go  into  the  smoker  while  smoking  a  "vile  pipe,"  Fulkerson  testi- 
fying that  Gerren  on  this  occasion  so  manifested  his  resentment  as  to 
induce  an  unsuccessful  effort  at  a  passing  station  to  call  an  officer  in 
protection  of  the  passengers.  There  was  other  evidence  to  the  effect 
that  on  the  occasion  in  question  appellee  boarded  the  train  at  Denton, 
and  while  standing  on  the  platform  remarked  to  a  passenger,  referring 
to  the  auditor  and  in  his  hearing,  "That  is  the  same  damn  man  I  had 
trouble  with  before;"  that  the  auditor  made  no  reply,  but  entered  the 
car;  that  appellee  followed,  "cussing  and  abusing"  the  auditor,  saying 

among  other  things:    " ,  you  tried  to  run  it  over  me  before, 

and  I  had  some  one  with  me"   (his  daughter),  and  " you,"  or 

"by  -* — ,  you  can't  run  it  over  me  this  time,  and  I  am  by  myself;" 
that  the  auditor  still  made  no  reply,  but  proceeded  through  the  coach 
(appellee  following  and  remarking,  "I  don't  want  any  such  damn  cat- 
tle as  you  running  over  me")  and  on  out  through  the  door,  closing 
and  locking  it  in  appellee's  face,  appellee  following  to  the  door;  that 
later  the  auditor  returned  to  the  car  where  appellee  was  to  collect 
fares,  as  required  by  his  duties,  and  approached  appellee  and  said, 
"Ticket,  please,  sir;"  that  appellee  looked  up  and  said  in  a  coarse, 
gruff,  sarcastic  manner,  "I  have  got  no  ticket;"  that  the  auditor  re- 
plied, "The  fare  is  $1.10;"  that  after  fumbling  in  his  pocket  some 
time  appellee  finally  got  his  purse  out  and  paid  the  fare,  saying  as  he 
did  so  something  about  overcharging  him  (one  of  the  witnesses  testified 
that  the  declaration  was  that  the  auditor  had  charged  him  "ten  cents 
too  much") ;  that  when  appellee  paid  his  fare  the  auditor  gave  him  a 
receipt,  which  appellee  "wadded  up"  and  threw  on  the  floor,  jumped 

up  and  said,  "I  wish you  had  tried  to  charge  me  four  cents 

a  mile;  I  would  like  to  maul  you,"  the  auditor  replying,  "Keep  your 

seat,  I  won't  bother  you,"  to  which  appellee  responded,  "No,  

,  you  won't  bother  me;  you  are  afraid  of  me,  you  are; you, 

I'll  put  you  out  of  this  car,"  and  following  the  auditor  down  the  aisle, 
took  hold  of  his  shoulder,  fumbling  in  his  pocket  with  the  other  hand, 
whereupon  the  auditor  turned,  and  it  thereafter  took  several  of  the 
other  trainmen  to  take  the  auditor  off  of  appellee. 
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Many  authorities  might  be  cited  in  support  of  the  salutary  rule  that 
it  is  the  duty  of  a  common  carrier  to  exercise  a  very  high  degree  of 
care  to  protect  its  passengers  from  misconduct,  assaults  or  injury  by 
its  servants  or  other  persons,  and  the  extent  to  which  our  own  courts 
have  given  consideration  to  the  question  of  the  passenger's  provocative 
conduct  when  assaulted  by  a  railway  employe  is  to  entirely  excuse 
the  assault  only  when  the  conduct  of  the  passenger  is  such  as  in  law 
amounts  to  a  justification  for  the  assault  on  the  ground  of  self- 
defense,  but  where  less  than  this,  to  admit  the  evidence  of  the  passen- 
ger's provocation  in  mitigation  of  damages  only.  See  Galveston,  II. 
&  S.  A.  Ry.  Co.  v.  La  Prelle,  27  Texas  Civ.  App.,  496;  St.  Louis  S. 
W  Ry.  Co.  of  Texas  v.  Johnson,  29  Texas  Civ.  App.,  184.  But  it 
seems  to  us  that  the  facts  of  this  case  go  beyond  those  in  the  cases 
cited,  and  that  if  in  a  given  case  the  passenger's  conduct  toward  the 
assaulting  employe  is  highly  provoking,  and  consciously  and  knowingly 
proffered  with  the  specific  purpose  of  bringing  about  a  difficulty,  and 
which  in  its  natural  and  probable  sequence  and  results  does  bring 
about  a  difficulty,  it  constitutes  such  wrong  on  the  passenger's  part  as 
requires  the  classification  of  such  conduct  as  contributory  negligence, 
notwithstanding  it  may  not  quite  amount  to  absolute  justification  for 
the  assault  which  follows.  And  this  view  has  support  in  high  author- 
ity. In  the  case  of  Peavy  v.  Georgia  R.  &  B.  Co.,  8  S.  E.,  70,  the 
Supreme  Court  of  Georgia,  in  speaking  of  an  appellant  whom  the 
railway's  conductor  had  shot  under  circumstances  not  held  to  be  justi- 
fied, say:  "The  conductor  would  not  have  been  brought  into  a  state 
of  excitement  from  danger  and  insult  which  unfitted  him  for  discharg- 
ing his  proper  duties  either  to  the  company  or  to  the  passenger. 
Whether  the  conductor  was  more  or  less  in  fault  than  the  plaintiff  was 
in  the  shooting,  certainly  the  plaintiff  was  more  at  fault  than  the 
company,  because  the  plaintiff  was  there  upon  the  ground,  stirring  up 
excitement,  and  bringing  on  danger  both  to  the  conductor  and  himself. 
He  unfitted  the  conductor  for  exercising  the  care  and  prudence  that 
were  essential  to  guarding  the  interest  of  the  company  and  essential 
to  performing  in  a  proper  manner  his  duty  to  the  company  or  to  the 
plaintiff.  The  plaintiff  spoiled  the  instrument,  and  then  sued  the 
manager  because  the  performer  did  not  make  good  music.  It  was  the 
plaintiffs  fault  that  the  conductor  was  out  of  tune;  and,  though  the 
conductor  might  not  be  altogether  excusable  for  the  shooting  (accord- 
ing to  his  own  evidence,  however,  he  was  excusable),  the  company  was 
in  no  fault  for  it,  and  it  would  be  unjust  for  the  plaintiff  to  recover 
of  the  company  when  he  boarded  its  train,  violating  the  law  (as  we 
can  well  infer)  by  carrying  upon  his  person  a  concealed  weapon,  vio- 
lating the  law  again  by  swearing  and  using  obscene  language,  violating 
the  law  again  by  committing  an  assault  upon  the  conductor  with  a 
pistol,  drawing  the  pistol  and  presenting  it  at  him,  and  violating  the 
law  by  general  disorder  and  misconduct  throughout  the  transaction  up 
to  the  moment  he  was  shot.  We  think  the  court  below  was  well  war- 
ranted in  granting  the  second  new  trial.  While  a  second  verdict  is  a 
sacred  thing,  it  is  less  sacred  than  the  law  and  the  substantial  justice 
of  the  case.    These  required  that  another  new  trial  should  be  granted." 

Our  penal  statutes  forbid  cursing  and  swearing  and  disorderly  con- 
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duct  in  a  public  place  which  are  calculated  to  disturb  persons  there 
assembled,  and  while  it  is  the  duty  of  the  carrier  to  exercise  the  high- 
est degree  of  care  in  the  protection  of  passengers  that  would  be  exer- 
cised by  a  very  careful  and  prudent  person  under  like  circumstances, 
human  nature  has  its  limitations,  patience  sometimes  ceases  to  be  a 
virtue,  and  the  passenger  himself  rests  under  the  duty  of  decently  de- 
meaning himself  on  a  train  crowded  with  persons  of  all  ages,  sex,  and 
condition  of  nerves.  The  truth  is,  and  ought  to  be  in  the  protection 
of  the  traveling  public,  that  the  passenger  should  not  forget  the  laws 
of  the  land  or  the  rights  of  other  passengers,  and,  speaking  in  illus- 
tration of  the  thought  in  mind  merely,  and  without  reference  to  the 
present  appellee,  when  the  agile  and  belligerent  individual  designated 
in  the  expressive  vernacular  of  the  West  as  "Wild  and  Woolly," — "the 
bad  man  from  Bitter  Cre6k" — gets  on  a  loaded  train,  thirsting  for 
gore,  and  with  coarse  oaths  hunts  for  a  fight — a  strenuous  time — the 
rewarding  ear  of  the  court  should  not  be  attuned  to  his  complaint 
however  vociferous,  if  it  happens  that  he  gets  just  a  little  more  than 
he  expects  of  that  for  which  he  was  looking.  This  view  is,  of  course, 
in  conflict  with  appellee's  suggestion  that  in  no  event  can  appellant  be 
excused,  because  the  auditor  used  more  force  than  was  necessary.  The 
question,  however,  is  not  alone  whether  the  auditor  committed  a 
wrong,  nor  is  the  question  one  of  comparative  degree  in  wrongful  acts, 
for  the  doctrine  of  comparative  degrees  of  negligence  has  been  re- 
jected in  this  State.  But  the  question  is,  as  in  all  cases  where  the 
doctrine  of  contributory  negligence  is  applied,  did  appellee  do  wrong, 
and  does  such  wrong  constitute  negligence  which  proximately  con- 
tributed to  the  Tesult  of  which  he  complains?  If  so,  he  is  not  en- 
titled to  recover,  notwithstanding  the  wrong  or  negligence  of  his  ad- 
versary, and  notwithstanding  his  fault  be  less  in  degree.  It  may  be 
that  appellee  was  not  guilty  of  the  negligence  imputed  to  him  in  the 
special  charge,  but  it  was  for  the  jury  and  not  the  court  to  say.  We 
therefore  conclude  that  the  court  erred,  as  assigned,  in  refusing  the 
special  instruction.    Judgment  reversed  and  cause  remanded. 

Reversed  and  remanded. 
Writ  of  error  refused  to  appellee. 


S.  C.  S.  Durham  v.  J.  L.  Breathwit. 

Decided  July  3,  1909. 

1. — Contract — Issue  of  Abandonment — Evidence. 

Where,  in  a  suit  for  the  specific  performance  of  a  contract  for  the  convey- 
ance of  land,  the  defendant  pleads  that  the  plaintiff  had  abandoned  the  contract 
before  suit  was  filed,  evidence  to  the  effect  that  plaintiff  was  in  possession  of 
the  land  and  had  made  improvements  thereon,  was  relevant  and  admissible  in 
rebuttal. 

2. — Same — Vendor  and  Vendee — Specific  Performance. 

When,  in  a  contract  to  convey  land,  the  vendor  had  bound  himself  to  procure 
a  release  of  certain  outstanding  vendor's  lien  notes,  or  furnish  satisfactory 
evidence  that  said  notes  had  been  paid,  and  it  was  provided  that  upon  failure 
to  do  either  the  contract  might  be  annulled  by  the  vendee,  a  mere  declaration 
by  the  vendor  that  he  was  unable  to  procure  a  release  would  not  be  conclusive 
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of  that  question,  and  would  not  be  sufficient  to  defeat  a  suit  to  divest  out  of  the 
Tendor  such  title  as  he  had  to  the  land. 

3. — Executory  Contract— Assignment. 

An  executory  contract  for  the  sale  of  land  may  be  lawfully  assigned  or 
transferred  to  another  by  the  vendee. 

4. — Same— Stakeholder — Verdict— Judgment. 

When  a  third  person  is  made  a  party  defendant  because  a  stakeholder  in 
an  executory  contract  for  the  sale  of  land,  a  general  verdict  for  the  plaintiff 
when  read  in  the  light  of  the  charge  in  an  action  to  divest  the  title  out  of  the 
defendant,  may  authorize  a  judgment  disposing  of  the  rights  of  the  stakeholder. 

Appeal  from  the  District  Court  of  Palo  Pinto  County.  Tried  be- 
low before  Hon.  J.  H.  Arnold,  Presiding  Judge  on  exchange. 

W.  P.  Smith,  E.  B.  Ritchie  and  Albert  Stevenson,  for  appellant. 

IF.  H.  6tos8  and  Jno.  H.  Eaton,  for  appellee. 

DUNKLIN,  Associate  Justice. — J.  L.  Breathwit  recovered  judg- 
ment for  two  acres  of  land  against  S.  C.  S.  Durham,  who  has  prose- 
cuted this  appeal.  Originally  the  suit  was  in  the  form  of  trespass  to 
try  title,  but  by  amendment  was  changed  to  one  for  specific  perform- 
ance of  a  contract  to  convey  the  property.  The  contract  pleaded  was 
in  writing  and  signed  by  defendant  Durham  and  W.  B.  McCall.  It 
obligated  Durham  to  convey  the  property  to  McCall  and  to  procure  a 
release  of  certain  outstanding  vendor's  lien  notes  against  the  prop- 
erty in  favor  of  Henry  A.  Lynn,  or  to  furnish  satisfactory  evidence 
that  those  notes  had  been  paid,  and  also  to  procure  from  Caroline 
Landers  or  her  heirs  or  assigns  such  title  to  the  land  as  she  or  they 
might  have.  At  the  time  of  the  execution  of  the  contract  the  pur- 
chase price  of  two  hundred  dollars  was  deposited  by  McCall  with  the 
bank,  and  Durham  deposited  with  the  bank  a  deed  to  the  property  in 
favor  of  McCall,  and  the  contract  stipulated  that  the  bank  should  pay 
over  the  money  to  Durham  and  deliver  the  deed  to  McCall  whenever 
Durham  should  procure  a  deed  to  the  Landers  interest  in  the  prop- 
erty and  should  obtain  a  release  of  the  lien  notes  or  furnish  satisfac- 
tory evidence  of  their  payment.  It  was  further  stipulated  in  the  con- 
tract that  John  H.  Eaton,  an  attorney,  should  pass  on  the  title  to  the 
property,  and  that  when  it  should  appear  to  him  that  Durham  was  un- 
able to  perfect  the  title,  on  Eaton's  written  statement  of  that  fact  the 
bank  should  return  the  deed  to  Durham  and  the  two  hundred  dol- 
lars to  McCall.  Before  the  institution  of  the  suit  W.  B.  McCall  trans- 
ferred to  J.  L.  Breathwit  all  the  interest  he  had  in  the  land  bv  virtue 
of  said  contract. 

I.  N".  Wynn,  who  seems  to  have  been  the  cashier  of  the  Bank  of 
Mineral  Wells  and  the  person  with  whom  the  purchase  price  of  the 
property  and  the  deed  from  Durham  to  McCall  were  deposited,  was  a 
party  to  the  suit  as  stakeholder,  and  the  judgment  decreed  that  he 
should  deliver  the  deed  executed  by  Durham  in  favor  of  McCall  to  the 
plaintiff,  and  should  also  pay  over  the  two  hundred  dollars  deposited 
with  him  to  defendant  Durham. 
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By  his  first  three  assignments  appellant  complains  of  the  admis- 
sion of  testimony  of  witness  F.  L.  Deal  to  the  effect  that  W.  B.  McCall 
was  living  on  the  land  at  the  time  of  the  execution  of  the  contract, 
and  that  subsequent  to  the  execution  of  the  contract  and  the  assign- 
ment of  McCall's  interest  therein  to  the  plaintiff,  the  plaintiff  entered 
upon  the  land  and  made  certain  improvements  thereon.  One  of  the 
defenses  made  by  Durham  was  that  Breathwit  abandoned  the  contract 
prior  to  the  trial,  and  we  think  that  the  evidence  of  his  possession 
and  improvements  of  the  property  was  admissible  upon  that  issue. 
The  evidence  of  McCall's  possession  of  the  property  at  the  date  of  the 
execution  of  the  contract  was  harmless. 

On  or  about  April  12,  1906,  appellant,  who  resided  out  of  the  State, 
wrote  to  his  agent,  Barber,  in  Mineral  Wells,  that  the  lien  notes  were 
probably  destroyed  in  the  Galveston  flood,  where  they  were  kept  on 
that  occasion,  as  he  had  never  heard  of  the  notes  since  that  time,  and 
requested  Barber  to  get  a  settlement  of  the  contract,  as  he  either 
wanted  the  money  for  the  property  or  else  the  return  of  his  deed. 
Barber  informed  John  H.  Eaton,  the  attorney,  of  the  contents  of  this 
letter,  and  Eaton  replied  that  he  would  require  the  notes  or  a  release 
of  them  before  he  could  pronounce  the  title  acceptable,  and  that  Dur- 
ham must  show  payment  of  the  lien  notes  before  lie  could  get  the  two 
hundred  dollars  deposited  with  the  bank.  Appellant  insists  that  the 
evidence  shows  that  it  was  impossible  for  Durham  to  procure  a  release 
of  the  lien  notes  or  to  make  satisfactory  proof  of  their  payment,  and 
by  reason  of  that  fact  the  contract  to  convey  the  property  was  ter- 
minated and  Durham's  obligation  to  convey  it  discharged.  Other  than 
the  statements  of  Durham  contained  in  his  letter  to  Barber  and  above 
mentioned,  appellant  does  not  cite  ns  to  any  evidence  in  the  record  to 
show  that  it  was  impossible  for  Durham  to  procure  a  release  of  the 
lien  notes,  and  even  if  such  a  theory  of  defense  be  correct,  we  do  not 
think  that  that  evidence  was  of  such  a  conclusive  nature  of  impossi- 
bility to  procure  such  a  release  as  to  sustain  appellant's  contention  in 
his  fourth  assignment  that  the  court  should  have  instructed  a  verdict 
in  favor  of  the  defendant,  or  his  other  proposition  contained  in  his 
fifth  assignment  that,  at  all  events,  the  verdict  should  have  been  set 
aside.  Furthermore,  Durham  had  contracted  to  procure  a  release  of 
the  liens  or  to  show  satisfactory  evidence  of  the  payment  of  the  notes, 
and  we  think  his  contention  that  it  was  impossible  for  him  to  perform 
that  obligation  is  no  defense  to  plaintiff's  suit,  his  obligation  being 
voluntarily  assumed  and  his  performance  thereof  not  being  prevented 
by  the  act  of  God  or  through  any  fault  of  the  plaintiff.  Frichott  v. 
Nowlin,  50  S.  W.,  164;  Fruin  v.  Crystal  Ry.  Co.,  14  S.  W.,  557,  9 
Cyc,  625,  626,  627. 

The  vendor's  lien  notes  outstanding  against  the  property  in  favor 
of  Lynn  were  never  paid  off,  but  upon  the  trial  the  plaintiff  waived 
the  payment  of  the  same,  and  agreed  that  Durham  have  judgment  for 
the  two  hundred  dollars  deposited  by  McCall  with  Wynn,  plaintiff 
having  theretofore  procured  a  deed  from  Landers  at  his  own  expense 
of  one  hundred  and  fifty  dollars.  Appellant  insists  that  as  plaintiff 
had  not  offered  to  make  the  same  waiver  prior  to  the  institution  of 
the  suit  suqh  offer  came  too  late  thereafter.    This  contention  ig  based 
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upon  the  further  contention  that  it  was  impossible  for  Durham  to 
procure  a  release  of  the  lien  or  to  furnish  satisfactory  evidence  thereof, 
and  the  latter  contention  being  unsound,  the  former  is  overruled  for 
that  reason,  and  for  the  further  reason  that  if  at  any  time  plaintiff 
had  been  required  to  waive  this  obligation  of  Durham  as  a  condition 
precedent  to  his  right  of  recovery,  an  offer  on  his  part  to  comply  with 
that  requirement  upon  the  trial  of  the  case  would  have  been  sufficient, 
at  least  in  the  absence  of  some  circumstances  to  show  that  time  was  of 
the  essence  of  the  contract.  Kalklosh  v.  Haney,  4  Texas  Civ.  App., 
118;  Ward  v.  Worsham,  78  Texas,  180;  Spann  v.  Sterns,  18  Texas, 
565 ;  4  Pom.  Eq.,  sec.  1407. 

By  his  ninth  assignment  appellant  insists  that  the  uncontradicted 
evidence  shows  that  prior  to  the  suit  for  specific  performance  the  de- 
fendant offered  to  deliver  the  deed  upon  payment  of  the  two  hundred 
dollars  named  in  the  contract,  provided  plaintiff  would  waive  the  re- 
quirement as  to  securing  the  release  of  the  lien  notes,  that  the  offer 
was  refused,  and  therefore  plaintiff  could  not  recover.  If  the  propo- 
sition presented  by  this  assignment  is  based  upon  the  contention  of  al- 
leged impossibility  of  performance  by  Durham,  it  is  answered  adversely 
to  appellant  by  what  we  have  above  said.  Otherwise,  its  effect  would 
be  to  say  that  if  Durham  offered  to  do  less  than  he  was  bound  to  do 
by  the  contract,  and  if  this  offer  was  refused  by  the  plaintiff,  then  the 
contract  was  terminated  and  plaintiff's  right  to  recover  defeated  by 
reason  of  said  refusal.    This  would  clearly  be  incorrect. 

By  other  assignments  appellant  contends  that  Breathwit  repudiated 
the  contract  by  first  filing  this  suit  in  trespass  to  try  title.  The  testi- 
mony of  the  witness  Eaton,  the  attorney  named  in  the  contract,  was 
to  the  effect  that  this  suit  as  originally  brought  was  for  the  purpose  to 
clear  up  the  title,  and  that  it  was  instituted  by  agreement  with  Bar- 
ber, Durham's  agent,  and  not  for  the  purpose  of  repudiating  the  con- 
tract, and  the  issue  as  to  whether  or  not  such  action  on  the  part  of  the 
plaintiff  was  a  repudiation  of  the  contract  upon  which  the  suit  finally 
went  to  trial  was  fairly  submitted  to  the  jury  by  the  court  for  their 
determination,  and  their  finding  thereon  contrary  to  appellant's  con- 
tention is  amply  sustained  by  the  evidence. 

The  court  also  correctly  submitted  to  the  jury  the  issue  made  by  the 
defense  that  plaintiff  abandoned  the  contract,  and  there  was  ample 
evidence  introduced  to  sustain  the  verdict  in  plaintiff's  favor  upon 
{hat  issue. 

Under  another  assignment  the  following  proposition  is  made  by  ap- 
pellant: "The  contract  of  sale  being  only  executory,  and  being  in  es- 
crow with  I.  N.  Wynn,  and  plaintiff  being  aware  of  that  fact,  could 
not  and  did  not  acquire  any  rights  under  said  contract."  No  authori- 
ties are  cited  in  support  of  this  proposition.  The  contract  certainly 
vested  in  McCall  certain  rights  which  we  think  were  subject  to  be 
lawfully  transferred  by  him. 

The  verdict  of  the  jury  was  as  follows:  "We,  the  jury,  find  for 
the  plaintiff."  Read  in  the  light  of  the  charge,  which  submitted  the 
issues  made  between  all  the  parties  to  the  suit,  the  verdict  was  suffi- 
cient to  authorize  the  judgment  rendered  disposing  of  all  the  issues  as 
between  all  the  parties,  and  appellant's  fifteenth  assignment,  asserting 
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that  under  such  verdict  no  judgment  could  be  rendered  as  to  the  de- 
fendant I.  N.  Wynn,  is  overruled.  Martin  Brown  Co.  v.  Perrill,  77 
Texas,  199;  Evans  v.  Gray,  38  Texas  Civ.  App.,  442;  Hamilton  v. 
Rice,  15  Texas,  385. 

We  find  no  error  in  the  record  and  the  judgment  is  affirmed. 

Affirmed. 

Conner,  Chief  Justice,  not  sitting. 


Maxwell  Ginning  Company  et  al.  v.  A.  V.  Wallan. 

Decided  July  3,  1909. 

Cotton  Compress — Negligence — Insufficient  Evidence — Assumed  Risk. 

In  an  action  against  a  ginning  company  for  damages  for  personal  injuries 
received  while  operating  a  round  bale  cotton  compress,  evidence  reviewed,  and 
held  insufficient  to  show  any  defect  in  the  press  for  which  defendant  would  be 
liable,  but  sufficient  to  show  that  plaintiff  assumed  the  risk  of  operating  the 
machine  if  it  was  defective. 

Appeal  from  the  District  Court  of  Taylor  County.  Tried  below  be- 
fore Hon.  J.  H.  Calhoun. 

Wagstaff  &  Davidson,  for  appellants. — The  court  erred  in  refusing 
appellants*  first  special  instruction  requesting  a  peremptory  charge  in 
their  favor.  Continental  Oil  &  Cotton  Co.  v.  Scott,  112  S.  W.,  10?; 
Smith  v.  Armour,  84  S.  W.,  6?5. 

Ben  L.  Cox  and  Orogan  &  DeBogory,  for  appellee. — The  court  did 
not  err  in  not  giving  appellants'  requested  peremptory  instruction,  for 
the  reason  that  it  was  a  question  of  fact  as  to  whether  plaintiff  (ap- 
pellee) was  foreman  of  all  the  machinery  and  was  in  charge  of  the 
round-bale  press  upon  which  he  was  injured,  and  it  was  also  a  ques- 
tion of  fact  as  to  whether  plaintiff  knew  that  he  would  be  injured  if 
he  placed  his  hands  between  the  rollers,  and  it  was  also  a  question  of 
fact  as  to  whether  plaintiff  assumed  the  risk  of  working  in  and  around 
Baid  press,  there  being  testimony  in  the  record  to  controvert  all  of 
these  propositions.  Howard  Oil  Co.  v.  Farmer,  56  Texas,  301;  Hills- 
boro  Oil  Co.  v.  White,  54  S.  W.,  432 ;  Galveston  Oil  Co.  v.  Thompson, 
13  S.  W.,  60 ;  Missouri  Pac.  B.  R.  Co.  v.  Callbreath,  1  S.  W.,  622 ;  St 
Louis  &  S.  F.  Ry.  Co.  v.  Vestal,  86  S.  W.,  790 ;  Missouri,  K.  &  T.  Ry. 
Co.  of  Texas  v.  Kennedy,  112  S.  W.,  339. 

SPEER,  Associate  Justice. — Appellee  received  certain  injuries 
while  in  the  employ  of  appellants  for  which  he  sued  and  recovered 
judgment  in  the  sum  of  twenty-five  hundred  dollars,  from  which  judg- 
ment this  appeal  is  prosecuted.  At  the  risk  of  being  tedious  we  set 
out  the  testimony  of  the  witnesses  illustrating  the  character  of  the  ac- 
cident.    The  plaintiff  testified  as  follows: 

"In  the  summer  of  190?  I  was  employed  by  Robert  W.  Maxwell  to 
work  for  the  Maxwell  Ginning  Company,  and  my  work  was  to  begin 
about  the  middle  of  August.    I  was  to  be  foreman  and  to  have  charge 
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of  the  hands  and  machinery,  except  a  certain  round-bale  press  which 
the  company  was  having  put  in.  I  told  Mr.  Maxwell  that  I  was 
familiar  with  all  the  machinery  except  this  round-bale  press,  and  that 
I  knew  nothing  about  it.  He  stated  that  a  man  from  the  round-bale 
press  factory  would  come  to  run  this  press  and  that  I  would  not  have 
to  operate  it.  I  was  to  receive  seventy-five  dollars  per  month.  The 
gin  did  not  begin  running  as  early  as  we  expected,  and  after  it  had 
run  for  a  while  Mr.  Maxwell  told  me  that  owing  to  the  shortness  of 
the  crop  we  could  not  run  with  a  full  crew.  At  first  I  was  running 
the  gin  stands  and  the  square-bale  press,  but  later  in  the  season  we 
agreed  that  we  ought  to  cut  down  the  force,  and  could  dispense  with 
the  fireman  easier  than  any  other  man,  so  I  fired  and  ran  the  square- 
hale  press.  This  was  very  heavy  labor  on  me,  as  I  had  to  go  back  and 
forth  from  the  boiler-room  to  the  gin-room.  The  round-bale  pre^s 
was  started  to  work  about  the  middle  of  September.  The  man  came 
from  the  factory  to  run  the  round-bale  press,  and  worked  about  two 
months  and  quit,  and  I  hired  George  Combs  to  take  his  place  at  the 
round-bale  press,  and  Combs  ran  it  until  about  the  15th  or  20th  of 
December.  Mr.  Eobert  W.  Maxwell,  who  had  general  charge  of  the 
gin  company's  business,  on  account  of  sickness  of  his  relatives,  spent 
nearly  all  of  December,  1907,  in  Alabama,  and  Combs  and  I  had  a 
misunderstanding  and  he  quit  his  job.  I  did  not  have  time  to  hunt 
up  another  man,  especially  since  round-bale  men  were  scarce,  and  to 
keep  the  machinery  from  stopping  I  got  a  green  man  and  put  in  my 
place;  I  took  the  round-bale  press  till  I  could  get  the  new  man  famil- 
iar with  the  machinery,  when  he  was  to  take  the  round-bale  press  and 
I  was  to  go  back  to  the  square-bale  press  and  firing.  We  worked  this 
way  two  or  three  days  and  Mr.  Maxwell  returned  from  Alabama.  He 
did  not  procure  another  man,  and  if  we  ran  at  all  it  was  necessary  for 
me  to  continue  at  the  round-bale  press.  We  lacked  only  a  day  or  two 
of  being  through  ginning  for  the  season,  and  I  continued  to  work 
there  for  about  three  days  after  he  returned,  up  to  the  time  I  was 
hurt  on  the  28th  day  of  December.  Combs  and  this  man  that  I  hired 
to  fire  after  Combs  quit  were  the  only  hands  that  I  had  ever  hired. 
Maxwell  had  hired  the  others.  I  had  authority  to  hire  hands.  We 
worked  most  of  the  season  with  a  crew  of  three  men  when  six  would 
have  constituted  a  full  crew.  When  Maxwell  left  for  Alabama  about 
December  1st  he  sent  me  a  letter  and  told  me  to  take  charge  of  the 
business  and  run  everything  till  he  got  back.  Up  to  the  time  that 
Combs  quit  us  I  had  never  examined  the  round-bale  press;  had  prac- 
tically no  opportunity  to  do  so,  as  I  was  too  busy.  When  Combs  quit 
I  thought  I  would  take  it  and  do  the  best  I  could  with  it  till  Max- 
well came  back.  When  he  returned  he  made  no  other  arrangements 
and  I  continued  to  work  there.  My  recollection  is  that  he  told  me  to 
continue  to  operate  that  press — at  least  that  was  my  impression,  and 
there  was  no  one  else  there  to  operate  it — and  on  the  particular  day 
that  I  was  hurt  he  directed  me  to  make  what  cotton  was  then  in  the 
gin-house  into  round  bales,  and  we  were  on  the  last  bale  when  I  was 
hurt.  This  round-bale  press  was  so  constructed  as  to  compress  or  roll 
the  cotton  into  bales  by  four  cylinder  rollers  working  close  together, 
two  above  and  two  below,  the  bottom  of  the  lower  one  being  about 
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three  feet  above  the  floor  and  the  space  under  it,  where  the  bales  were 
allowed  to  drop  out  after  being  compressed  was  a  little  more  than 
three  feet  long  and  about  three  feet  high.  The  walls  of  the  building 
and  the  position  of  the  press  and  its  construction  were  such  that  you 
could  not  see  well  under  the  press  so  as  to  study  the  construction  of 
it.  These  four  large  compression  rollers  were  each  about  twenty-two 
inches  in  diameter  and  thirty-six  inches  long,  and  when  the  press  was 
running  the  cotton  from  the  condenser  passed  between  the  top  rollers 
into  the  space  between  the  four  rollers  and  they  rolled  so  as  to  roll  it 
into  a  round  bale  about  thirty-six  inches  long  and  twenty  inches  in 
diameter.  These  rollers  were  so  geared  that  they  would  yield  or  spring 
apart  as  the  bales  increased  in  size  or  neared  completion.  When  the 
press  was  running,  if  you  got  under  it  you  could  not  determine  how 
the  rollers  were  running  or  how  it  was  constructed,  owing  to  the  fact 
that  some  cotton  and  some  dust  were  falling  out  thereunder  which 
would  get  in  your  eyes  when  you  looked  up.  The  few  days  that  I  had 
been  working  at  the  round-bale  press  furnished  all  of  the  knowledge 
I  had  of  it,  as  my  observation  of  it  previous  to  that  time  had  been 
limited  to  simply  noticing  how  the  other  employes  had  operated  it. 
The  press  was  defective,  but  I  could  not  tell  wherein  the  defects  lay, 
owing  to  my  lack  of  familiarity  with  it,  but  I  knew  it  to  be  defective 
because  it  would  continually  let  some  of  the  cotton  fall  out  under  the 
press  instead  of  carrying  it  in  its  proper  course  into  the  bale.  I  never 
considered  it  dangerous  except  about  the  top  where  the  cotton  went  in. 
R.  W.  Maxwell  had  not  warned  me  that  it  was  dangerous  in  any  way. 
On  the  day  that  I  got  hurt  I  was  reaching  under  the  press  and  push- 
ing some  loose  cotton  that  had  fallen  down  up  between  the  rollers  so 
it  would  go  on  into  the  bale.  I  could  not  see  thereunder  very  well, 
but  this  was  the  customary  way  to  get  the  cotton  back.  This  was  the 
method  I  had  observed  Combs  and  the  factory  man  to  use,  and  I  had 
pushed  the  cotton  back  this  way  myself  a  great  many  times.  K.  W. 
Maxwell  had  been  around  and  observed  me  doing  it  in  this  way  and 
had  never  warned  me  of  any  danger.  While  pushing  up  the  cotton 
in  this  way  my  left  hand  was  caught  in  the  rollers,  my  arm  pulled  in 
and  broken  in  several  places,  and  my  shoulder  crushed,  my  back  skin- 
ned and  my  head  mashed.  ...  At  the  time  I  was  hurt  I  pre- 
sumed that  it  was  safe  for  me  to  put  the  cotton  back  in  the  way  that 
I  was  doing.  I  knew  that  if  I  put  my  hand  in  between  the  rollers 
while  they  were  running  that  I  would  get  hurt  I  knew  that  the  ma- 
chinery was  heavy  and  tha  pressure  very  great,  but  I  did  not  know  that 
I  could  get  my  hand  in  the  rollers.  I  thought  there  was  a  shield  or 
guard  under  there  to  prevent  my  hand  from  coming  in  contact  with 
the  rollers.  I  never  told  Robert  W.  Maxwell  nor  any  one  else  that  I 
was  injured  through  my  own  negligence.  I  never  looked  to  see  if 
there  was  a  shield  under  the  rollers  to  prevent  one's  hand  from  getting 
between  the  rollers.  I  had  never  worked  with  a  press  like  this  one 
and  had  never  seen  one  with  a  shield  under  the  rollers.  When  the 
press  is  in  position  and  a  bale  is  finished  it  is  gotten  out  of  the  press 
by  allowing  it  to  drop  between  the  two  bottom  compression  rollers  to 
the  floor  under  the  press.  I  do  not  know  how  the  bale  when  finished 
gould  drop  out  between  the  bottom  rollers  if  there  was  $  shield  tber§ 
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sufficient  to  prevent  loose  cotton  from  dropping  down  while  the  bale 
was  forming,  unless  the  shield  was  in  some  way  removed.  I  have  been 
running  and  managing  gin  plants  for  more  than  ten  years,  and  I  un- 
derstand ordinary  ginning  business  very  well,  but  I  have  not  run  a 
round-bale  press.  There  was  nothing  to  prevent  me  from  seeing 
whether  or  not  there  was  a  shield  there  to  keep  one's  hand  from  get- 
ting between  the  rollers  if  I  had  gotten  down  under  the  press  and 
looked  up  at  the  rollers,  but  one  operating  the  press  could  not  see 
whether  or  not  there  was  a  shield  unless  he  did  get  down  and  examine 
it,  as  the  rollers  would  prevent  his  seeing  it  unless  it  were  entirely 
below  the  rollers.  There  was  nothing  to  prevent  a  person  from  get- 
ting down  under  the  compression  rollers  if  he  wanted  to  do  so.  These 
compression  rollers  do  not  revolve  rapidly.  I  am  thirty-eight  years 
old.  I  employed  George  Combs  and  you  might  say  I  discharged  him/' 
George  Combs  testified:  "While  running  the  round-bale  press  the 
bat  of  cotton  going  into  the  press  and  being  rolled  into  a  bale  would 
sometimes  break  in  two,  and  owing  to  the  construction  of  the  press 
some  of  the  cotton  would  drop  out  between  the  lower  rollers  and  fall 
down  under  the  press,  and  it  was  necessary  to  pick  it  up  and  push  it 
back  up  between  these  two  lower  rollers  to  keep  it  going  in  the  right 
direction.  There  was  no  shield  or  guard  under  the  press  to  catch  the 
cotton  and  keep  it  from  falling  out,  nor  to  keep  objects  from  coming 
in  contact  with  the  rollers  from  the  bottom  side  of  the  press.  There 
was  no  danger  of  a  person  coming  in  contact  with  those  rollers  under 
the  bottom  unless  he  got  under  there.  I  never  saw  a  shield  on  or 
under  a  press  to  keep  the  cotton  from  falling  out  between  the  lower 
rollers.  I  do  not  know  how  a  shield  could  be  placed  to  keep  the  cotton 
from  sometimes  falling  down  between  those  rollers,  nor  how  the  cotton 
could  be  pushed  back  between  the  rollers  if  there  was  a  shield  there. 
While  I  was  operating  that  press  I  picked  up  the  cotton  that  fell  down 
there  with  my  hands  and  pushed  it  up  against  the  rollers  and  let 
them  take  it  into  the  bale.  I  could  have  pushed  it  up  with  a  stick, 
but  I  always  placed  it  up  there  with  my  hands  and  was  careful  not 
to  put  my  hand  between  the  rollers.  I  suppose  Mr.  Wallan  had  seen 
me  so  place  the  cotton  between  the  rollers,  but  he  gave  most  of  his 
attention  to  other  parts  of  the  work  there.  ...  I  was  familiar 
with  that  round-bale  press.  I  did  not  consider  it  dangerous  except  as 
all  presses  are  dangerous  if  you  get  caught  in  them.  This  press  was 
not  out  of  repairs,  but  it  was  not  very  satisfactory  for  the  reason  that 
it  was  so  constructed  that  when  cotton  was  being  rolled  and  compressed 
into  a  bale  it  would  frequently  drop  a  part  of  the  cotton  down  between 
the  lower  compression  rollers,  and  it  would  have  to  be  picked  up  and 
fed  into  the  press  again.  It  was  easiest  to  feed  it  in  from  the  bottom. 
The  cotton  passed  from  the  gin-stands  in  a  sheet  or  bat  and  passed 
into  the  round  bale  press,  going  down  between  the  two  top  rollers,  and 
was  rolled  into  a  bale  between  four  large  compression  rollers  that 
rolled  the  same  way  and  rolled  the  cotton  into  a  round  bale,  and  when 
finished  the  two  lower  rollers  were  by  the  operator  opened  wider  apart 
and  the  bale  dropped  down  through  the  opening  onto  the  floor  through 
the  same  space  that  the  cotton  was  disposed  to  fall  through  while  the 
bale  was  being  formed  or  compressed.    When  I  was  down  under  the 
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press  the  rollers  could  be  plainly  seen  and  the  loose  cotton  could  be 
easily  placed  between  them.    They  revolved  slowly." 

Robert  W.  Maxwell  testified :  "I  hired  Mr.  Wallan  to  act  as  mana- 
ger of  that  ginning  business  and  to  have  general  charge  of  the  machin- 
ery and  of  the  hands,  with  full  authority  to  employ  and  discharge 
hands.  Mr.  Wallan  represented  to  me  when  I  hired  him  that  he  was 
familiar  with  the  machinery  and  that  he  knew  how  to  run  it,  and  I 
gave  him  no  warning  as  to  danger  because  I  understood  him  to  be  ex- 
perienced. The  round-bale  press  was  installed  in  September,  1907,  by 
the  manufacturers  of  such  presses,  and  they  kept  a  man  to  run  it  for 
about  a  month  or  two,  and  after  he  left  Wallan  hired  a  man  named 
George  Combs  to  run  it.  The  round-bale  press  does  not  belong  to  us, 
but  belongs  to  the'  manufacturers.  This  round-bale  press  contained 
four  compression  rollers  in  a  frame  parallel  with  each  other,  two  above 
and  two  below,  said  rollers  being  about  thirty-six  inches  long,  twenty- 
two  inches  in  diameter,  and  being  placed  in  a  horizontal  position  with 
automatic  appliances  to  adjust  them  to  the  varying  size  of  the  bale, 
which  is  rolled  between  the  four  rollers,  and  when  near  completion  it 
holds  the  four  rollers  apart  distributed  equally  around  the  bale.  The 
bottom  of  the  two  lower  rollers  is  about  thirty  inches  above  the  gin 
floor.  When  a  bale  is  completed  the  two  lower  compression  rollers  are 
drawn  further  apart  and  the  finished  bale  drops  on  the  floor  and  is 
rolled  out.  These  rollers  were  slightly  corrugated  and  all  revolved  in 
the  same  ^direction,  and  when  the  press  was  empty  they  nearly  touched 
each  other,  except  there  was  a  small  space  between  the  two  upper 
rollers  through  which  the  sheets  or  bat  of  cotton  from  the  gin-stands 
passed  down  into  the  space  between  the  four  rollers,  where  it  was 
rolled  into  a  round  bale.  Occasionally  cotton  would  drop  down  be- 
tween the  lower  rollers  onto  the  floor,  or  the  bat  or  sheet  of  cotton 
would  get  broke  and  would  run  down  between  the  bottom  rollers  to 
the  floor.  The  operators  of  the  press  picked  it  up  and  stuck  it  back 
between  the  rollers.  There  was  no  shield  or  guard  on  the  lower  com- 
pression rollers  to  prevent  cotton  from  falling  out  nor  to  prevent  ob- 
jects from  coming  in  contact  with  the  rollers  from  below.  The  rollers 
were  visible  from  below  and  I  know  of  no  way  that  a  shield  could  be 
practically  placed  there.  ...  I  did  not  put  plaintiff  to  working 
or  operating  the  round-bale  press  nor  tell  him  to  operate  it.  He  began 
it  and  ran  it  of  his  own  accord.  There  was  nothing  between  the  rollers 
and  the  floor  and  they  cculd  be  easily  seen — were  open  to  view.  There 
was  no  shield  placed  under  or  between  the  compression  rollers  to  pre- 
vent the  cotton  from  dropping  down  between  them  to  the  floor.  I  do 
not  know  how  a  shield  could  be  placed  there  that  would  prevent  the 
cotton  from  falling  down  between  'those  bottom  rollers  when  the  bat 
or  sheet  broke.  There  might  be  a  shield  to  keep  it  from  falling  on 
the  floor,  but  such  a  shield  would  not  prevent  a  person  from  putting 
his  hand  up  between  the  rollers,  or  if  the  shield  were  placed  up  so 
close  to  the  rollers  as  to  prevent  the  cotton's  falling  away  from  the 
rollers  it  would  have  to  be  removed  before  the  cotton  that  fell  on  to  it 
could  be  pushed  up  between  the  rollers.  This  cotton  that  fell  down 
between  those  rollers  could  have  been  pushed  up  between  them  with  a 
stick,  but  the   operators   generally  used   their  hands.     The   compres- 
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Bion  rollers  were  plainly  visible.  Any  one  Btooping  down  and  picking 
up  the  cotton  that  fell  down  between  them  could  not  help  seeing  them 
if  he  would  look  up.  They  were  two  and  one-half  or  three  feet  above 
the  floor.  .  .  .  This  round-bale  press  was  not  out  of  repairs,  nor 
was  the  machinery  out  of  order  or  in  need  of  repairs.  The  spilling  out 
of  the  cotton  between  the  compression  rollers  was  the  result  of  the 
plan  it  was  made  on  and  would  occur  with  any  press  like  that  if  the 
cotton  was  dry.  I  knew  of  no  dangers  about  that  press  that  were  not 
open  and  visible.  Any  person  could  see  that  the  rollers  would  crush 
his  arm  or  hand  if  he  let  them  be  drawn  into  it.  Its  working  had  not 
been  entirely  satisfactory  during  the  season  on  account  of  its  dropping 
out  the  cotton." 

Upon  this  testimony  we  conclude  that  the  evidence  is  insufficient  to 
show  any  defect  in  the  press  for  which  appellants  would  be  liable. 
It  is  undisputed  that  the  press  was  not  out  of  repair  and  that  the 
dropping  of  the  cotton  was  not  the  result  of  a  defect  at  all.  But  if 
mistaken  in  this,  we  are  further  of  opinion  that  the  evidence  is  insuffi- 
cient to  support  the  verdict  and  judgment  in  appellee's  favor  upon  the 
issue  of  assumed  risk.  It  appears  from  the  testimony  of  appellee  him- 
self that  lie  was  perfectly  familiar  with  any  supposed  defects  in  the 
press  and  knew  very  well  that  it  would  occasionally  drop  cotton  onto 
the  floor,  and  that  it  was  necessary  to  replace  the  same  between  the 
rollers,  and  necessarily,  as  a  man  of  mature  years,  he  knew  the  dan- 
ger incident  to  placing  his  hand  between  the  heavy  compression  rollers 
of  the  size  and  power  these  are  shown  to  be.  If  a  shield  was  prac- 
ticable and  its  absence  a  defect  in  the  construction  of  the  press,  he 
admits  he  knew  of  this  defect,  and  we  see  no  way  to  escape  the  con- 
clusion that  he  assumed  the  risk  of  the  very  injury  received  by  him. 

For  the  insufficiency  of  the  evidence  to  support  the  verdict  and 
judgment  in  the  two  particulars  mentioned  the  judgment  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 


J.  W.  Hedbick  v.  Fannie  Y.  Kilgore. 

Decided  July  3,  1909. 

1. — Appeal — Practice. 

An  assignment  of  error  based  upon  the  alleged  action  of  the  trial  court  in 
overruling  appellant's  application  for  a  continuance,  can  not  be  considered  when 
the  record  fails  to  show  any  order  made  by  the  court  upon  the  application. 

2. — Limitation — Enclosure  of  Part — Charge — Statute  Construed. 

In  enclosing  his  own  land  a  defendant  in  trespass  to  try  title  had  intention- 
ally enclosed  a  few  acres  belonging  to  an  adjacent  owner,  and  by  reason  of  such 
enclosure  and  possession  asserted  title  under  the  ten  years  statute  of  limitation 
to  one  hundred  and  sixty  acres  of  said  adjacent  owner's  land;  the  court  charged 
the  jury  that  the  fencing  and  possession  of  the  few  acres  in  connection  with  defend- 
ant's adjoining  tract  would  not  support  defendant's  claim  of  title  by  limitation  to 
land  beyond  the  defendant's  actual  enclosure,  unless  such  fencing  and  possession 
in  connection  with  all  the  other  acts  and  conduct  of  the  defendant  in  reference 
to  said  land  were  sufficient  for  ten  years  next  before  the  filing  of  the  suit  to  put 
a  reasonably  prudent  person  on  notice  that  defendant  was  claiming  title  to  one 
hundred  and  sixty  acres.  Held,  the  charge  was  correct  and  in  accordance  with 
articles  3343  and  3344,  Sayles  Civ.  Stats. 
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Appeal  from  the  District  Court  of  Jack  County.  Tried  below  before 
Hon.  J.  W.  Patterson. 

Nicholson  &  Fitzgerald,  for  appellant. — The  charge  complained  of  is 
erroneous,  because  it  assumes  that  adverse,  continuous,  hostile  posses- 
sion of  land,  cultivating,  using  or  enjoying  same,  12  2/5  acres  in  cul- 
tivation and  open  claim  to  all  the  land,  using  same,  was  not  sufficient 
to  give  the  owner  notice  of  defendant's  claim ;  and  further,  said  charge 
is  error,  because  the  question  of  notice  to  a  reasonably  prudent  person 
has  nothing  whatever  to  do  .with  defendant's  right  to  recover  under  his 
plea  of  limitation  of  ten  years.  Haigler  v.  Pope,  77  S.  W.,  1039; 
Sayles'  Civ.  St.,  art.  3344;  Nativel  v.  Raymond,  59  S.  W.,  312,  and 
authorities  therein  cited;  Holland  v.  Ferris,  107  S.  W.,  104;  Pearson 
v.  Bovd,  62  Texas,  541;  Simpson  v.  Johnson,  46  S.  W.,  628;  Price  v. 
Eardley,  77  S.  W.,  416. 

Ben  L.  Cox,  for  appellee. 

DUNKLIN",  Associate  Justice. — On  July  1,  1903,  Mrs.  Fannie  Y. 
Kilgore  filed  suit  in  trespass  to  try  title  against  J.  W.  Hedrick  to  re- 
cover two  hundred  and  sixty-five  acres  of  land  situated  in  Jack 
County.  Upon  the  trial  the  only  controverted  issue  was  the  defense  of 
ten  years  limitation  urged  by  Hedrick.  Upon  this  plea  twelve  and 
two-fifths  acres  of  the  land  was  decreed  to  him,  but  plaintiff  recov- 
ered judgment  for  the  remainder  of  the  tract  in  controversy,  and  from 
this  judgment  in  her  favor  defendant  has  appealed. 

There  is  no  merit  in  sppellant's  first  assignment  of  error  complain- 
ing of  the  action  of  the  court  in  overruling  his  application  for  con- 
tinuance, as  the  record  fails  to  show  any  order  made  by  the  court  upon 
that  application. 

The  defendant  owned  land  adjoining  plaintiff's  tract  on  its  west 
boundary  and  in  fencing  his  land  he  also  enclosed  by  the  same  fence 
the  twelve  and  two-fifths  acres  which  he  recovered  and  which  consisted 
of  a  strip  off  the  west  side  of  plaintiff's  tract.  Defendant  testified  that 
he  thus  encroached  upon  Mrs.  Kilgore's  land  with  the  intention  at  the 
time  of  acquiring  title  by  limitation  to  the  entire  tract  of  two  hun- 
dred and  sixty-five  acres.  He  also  introduced  testimony  tending  to 
support  his  contention  that  subsequently  he  enclosed  all  the  land  in 
controversy  and  held  peaceable,  adverse  .  and  continuous  possession 
thereof  under  that  enclosure,  claiming  title  thereto  and  using  and  en- 
joying the  same  for  more  than  ten  years  next  before  the  institution 
of  the  suit.  The  court  submitted  the  issue  of  limitation  of  ten  years 
as  to  the  entire  tract,  and  also  as  to  one  hundred  and  sixty  acres,  in- 
cluding the  twelve  and  two-fifths  acres  recovered  by  defendant,  in  ac- 
cordance with  articles  3343  and  3344,  Sayles*  Civil  Statutes. 

In  submitting  defendant's  plea  of  limitation  to  the  one  hundred  and 
sixty  acres,  including  said  twelve  and  two-fifths  acres,  the  jury  was  in- 
structed that  the  fencing  and  possession  of  the  twelve  and  two-fifths 
acres  in  connection  with  defendants  adjoining  tract  would  not  support 
defendant's  claim  of  title  by  limitation  to  land  beyond  the  defendant's 
original  enclosure,  "unless  such  fencing  and  possession  of  said  twelve 
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and  two-fifths  acres  of  land,  in  connection  with  all  the  other  acts  and 
conduct  of  the  defendant,  if  any,  in  reference  to  said  land,  were  suffi- 
cient for  ten  years  next  before  the  1st  day  of  July,  1903,  to  put  a 
reasonably  prudent  person  on  notice  that  the  defendant  was  claiming 
title  to  all  the  land."  This  instruction  is  assailed  as  going  beyond  the 
terms  of  the  statutes  above  referred  to,  and  as  therefore  imposing  an 
unwarranted  burden  upon  the  defendant.  The  evidence  as  to  whether 
or  not  defendant  asserted  an  adverse  claim  to  any  land  beyond  his 
original  enclosure  was  sharply  conflicting,  and  there  was  no  error  in 
the  instruction.  The  case  of  Titel  v.  Garland,  99  Texas,  201,  was  simi- 
lar to  this.  In  that  case  August  Titel,  in  enclosing  his  own  land,  also 
by  the  same  fence  enclosed  twelve  acres  adjoining  belonging  to  Oar- 
land,  and  afterwards  claimed  title  by  limitation  to  one  hundred  and 
sixty  acres  of  Garland's  land,  including  the  twelve  acres  fenced.  In 
the  opinion  rendered  in  that  case  Chief  Justice  Gaines  of  our  Supreme 
Court,  discussing  Titel's  claim  of  limitation  to  the  one  hundred  and 
sixty  acres,  said :  "It  would  seem  that  when  one  proposes  to  hold  the 
land  of  another,  which  he  has  neither  occupied  nor  enclosed,  by  virtue 
of  the  statutes  of  limitation,  it  should  appear  that  he  has  exercised 
some  acts  of  ownership  over  some  definite  part  thereof  calculated  to 
apprize  the  owner  that  he  is  asserting  'a  claim  of  right*  thereto,  and 
the  extent  of  that  claim/'  See  also  article  3349,  Sayles*  Civil  Stat- 
utes; Webb  v.  Lyerla,  43  Texas  Civ.  App.,  124;  Bracken  v.  Jones,  63 
Texas,  184. 

By  his  third  assignment  appellant  complains  of  the  court's  refusal 
to  give  a  special  instruction  to  the  jury  requested  by  the  defendant,  in 
effect  that,  even  though  there  were  breaks  in  the  fence  enclosing  the 
entire  tract  in  controversy,  still  the  enclosure  would  be  sufficient 
within  the  meaning  of  the  statutes  of  ten  years  limitations  if  there  was 
left  standing  a  sufficient  part  of  the  fence  to  give  notice  to  the  world 
of  defendant's  adverse  claim.  The  statement  in  appellant's  brief  fol- 
lowing the  assignment,  and  in  support  thereof,  fails  to  show  any  evi- 
dence, nor  have  we  found  any,  of  a  temporary  break  in  the  fence  orig- 
inally constructed  as  a  whole.  On  the  contrary,  the  testimony  of  three 
witnesses — Maxwell,  Piles  and  Gibson — mentioned  in  the  statement 
was  that  the  .fence  which  defendant  claims  completed  his  enclosure  of 
the  entire  tract  in  controversy  was  not  erected  until  the  summer  of 
1894,  about  nine  years  prior  to  the  institution  of  the  suit,  and  the 
testimony  of  Bloodworth,  the  only  other  witness  mentioned  in  appel- 
lant's said  statement,  does  not  conflict  with  that  of  Maxwell,  Files  and 
Gibson.  The  action  of  the  court  in  refusing  the  requested  charge  was 
therefore  correct. 

There  was  ample  evidence  to  support  the  verdict  and  the  court  did 
not  err  in  overruling  defendant's  motion  for  a  new  trial. 

We  find  no  error  in  the  record  and  the  judgment  of  the  trial  court 
is  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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T.  P.  Weatherred  et  al.  v.  Mrs.  Fannie  Finley. 

Decided  Julv  3,  1909. 

1. — Conspiracy — Evidence — Charge. 

In  a  suit  for  damages  for  conspiracy  to  swindle,  it  is  the  duty  of  the  trial 
court  to  tell  the  jury  that  although  evidence  of  the  conspiracy  had  been  introduced, 
still  it  was  the  right  of  the  jury  to  determine  whether  in  fact  a  conspiracy  had 
been  established,  and  if  not  established,  then  not  to  consider  the  acts  and  declara- 
tions of  any  one  defendant  as  evidence  against  his  codefendant.  Charge  upon 
such  issue  considered  and  approved. 

2. — Same — Consummation . 

A  conspiracy  to  defraud  in  the  sale  and  purchase  of  land  is  not  necessarily 
consummated  when  the  deeds  are  executed:  If  the  original  purpose  of  the  con- 
spirators contemplate  other  consequent  and  subsequent  transactions  then  the 
conspiracy  was  not  completed  in  all  its  parts  until  those  were  done.  Rule 
illustrated. 

Appeal  from  the  District  Court  of  Midland  County.  Tried  below 
before  Hon.  Jas.  L.  Shepherd. 

Caldwell  &  Whitaker,  J.  W.  Moffett  and  Cunningham  &  Oliver  and 
Theodore  Mack,  for  appellant. 

A.  S.  Hawkins,  for  appellee. 

CONNER,  Chief  Justice.— Appellants  T.  P.  Weatherred,  W.  A. 
Meador  and  J.  N.  Porter  have  appealed  from  a  judgment  against 
them  in  appellee's  favor  for  the  sum  of  twenty-nine  hundred  and 
ninety-four  dollars.  Appellants  have  severally  presented  briefs  assign- 
ing various  errors,  most  of  which  are  common  to  all,  but  we  think  it 
sufficient  to  say  in  answer  to  the  assignments  of  appellants  Weatherred 
and  Meador  that  the  case  made  against  them  by  both  appellee's  pleading 
and  evidence  is  that  of  a  simple  swindle,  in  which  both  alike  acted  in 
the  accomplishment  of  a  certain  purpose  to  appellee's  damage. 

Appellee  alleged  among  other  things  in  substance  that  she  was  a 
widow  residing  in  Abilene,  desirous  of  investing  in  western  lands; 
that  appellant  Weatherred  was  engaged  in  the  real  estate  business  in 
the  town  of  Midland,  and  that  he  agreed  to  act  for  her  as  her  agent 
and  to  advise  her  in  making  investments  and  to  procure  for  her  lands 
at  the  lowest  possible  prices,  giving  her  the  benefit  of  his  long  nxperi- 
ence  and  in  all  things  else  to  faithfully  represent  her  and  protect  her 
interests;  that  appellants  Meador  and  Porter  jointly  and  severally, 
and  with  full  knowledge  of  the  fact  that  said  Weatherred  •  was  plain- 
tiff's trusted  agent,  induced  Weatherred  to  disregard  his  duty  to  plain- 
tiff and  induced  him  to  enter  into  an  unlawful  combination  and  con- 
spiracy for  the  purpose  of  defrauding  and  swindling  her;  that  the  ap- 
pellants jointly  and  severally  represented  to  her  that  W.  A.  Meador 
was  at  the  time  the  owner  of  a  large  body  of  land  consisting  of  four 
sections  in  block  thirty-nine,  which  he  was  extremely  anxious  to  sell; 
that  said  defendants  represented  that  Meador  had  purchased  said  land 
prior  thereto  for  the  sum  of  thirteen  thousand   dollars,  since  which 
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time  real  estate  values  in  that  portion  of  the  State  had  advanced;  that 
Meador  was  desiring  to  move  to  a  different  part  of  the  State  and  en- 
gage in  other  business,  and  that  his  wife  was  in  exceedingly  bad 
health,  and  for  this  and  other  reasons  he  would  sell  said  lands  to 
plaintiff  for  the  sum  of  fifteen  thousand  three  hundred  and  sixty  dol- 
lars; that  Weatherred  and  Meador,  with  the  connivance  and  consent  of 
their  co-conspirator,  Porter,  represented  that  said  land  at  the  price 
named,  to  wit,  fifteen  thousand  three  hundred  and  sixty  dollars,  was 
a  great  bargain  for  plaintiff;  that  said  price  was  the  lowest  possible 
price  for  which  said  land  or  other  land  of  like  character  could  l>e  pur- 
chased, and  that  the  same  was  really  worth  vastly  more  than  the  sum 
of  fifteen  thousand  three  hundred  and  sixty  dollars.  Plaintiff  charged 
that  said  representations  were  false,  but  that  nevertheless  she,  relying 
thereupon,  agreed  to  purchase  the  lands,  after  which  Meador  and 
Weatherred  bought  the  land  from  the  real  owner  for  the  sum  of  five 
thousand  one  hundred  and  twenty  dollars,  which  was  not  more  than 
its  real  value,  taking  deed  thereto  in  the  name,  of  Meador,  and  then 
transferred  the  same  to  plaintiff  for  the  sum  of  fifteen  thousand  three 
hundred  and  sixty  dollars,  which  she  paid  in  cash  and  notes  in  ig- 
norance of  the  true  facts. 

Appellee's  testimony  fully  supported  her  allegations  in  respect  to 
the  representations  and  acts  of  appellants  Weatherred  and  Meador, 
and,  if  believed  by  the  jury,  which  was  evidently  done,  it  is  immaterial 
whether  Weatherred  in  representing  and  acting  as  he  did  was  Meador's 
agent  or  that  of  appellee.  It  is  likewise  immaterial  that  there  was  a 
conspiracy  between  Meador  and  Weatherred.  Botli  by  allegation  and 
proof  they  jointly  and  severally  made  false  representations  and  joint- 
ly and  severally  acted  in  the  accomplishment  of  the  swindle,  and  there 
was  no  error  therefore  in  the  court's  action  in  refusing  special  in- 
structions to  the  effect  that  if  Porter  was  not  a  party  to  the  fraud,  or 
had  not  conspired,  or  if  Weatherred  was  not  appellee's  agent,  that  the 
jury  should  find  for  appellants. 

All  appellants  urge  that  the  court  erred  in  giving  the  following  por- 
tion of  paragraph  three  of  the  general  charge  to  the  jury,  viz. :  "The 
court  has  admitted  before  you  evidence  of  facts  and  declarations  of 
J.  X.  Porter  and  W.  A.  Meador,  only  upon  the  theory  that  they  were 
co-conspirators  with  T.  P.  Weatherred,  but  the  action  of  the  court  in 
admitting  this  evidence  means  only  that  sufficient  evidence  of  a  con- 
spiracy was  offered  to  permit  the  evidence  to  go  before  you."  It  is 
objected  that  this  charge  is  upon  the  weight  of  the  testimony  and  in- 
dicated to  the  jury  that  in  the  opinion  of  the  court  the  evidence  on  the 
issue  of  conspiracy  was  sufficient.  We  are  of  opinion,  however,  that  no 
error  was  committed  in  this  respect.  Reading  paragraph  three  as  a 
whole,  it  clearly  appears  that  the  issue  of  conspiracy  was  left  solely  to 
the  jury's  determination.  Immediately  following  the  words  quoted, 
without  punctuation  or  break  in  the  sense,  the  charge  reads:  "Be- 
cause it  is  for  you  alone  to  determine  upon  the  facts  in  evidence  wheth- 
er there  was  any  conspiracy."  It  was  the  evident  purpose  of  the 
paragraph  to  merely  explain  the  circumstances  under  which  the  jury 
might  consider  or  not  certain  acts  and  declarations  of  named  con- 
spirators.    In  the  case  of  Luttrell  v.   State,  31  Texas  Crim.,  493,  a 
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judgment  assessing  the  death  penalty  for  murder  was  affirmed,  and  in 
that  case  objection  was  made  to  a  charge  almost  identical  with  that 
above  quoted,  the  only  change  being  in  words  necessary  to  its  adapta- 
tion in  this  case.  It  was  there  said  that:  "It  was  the  duty  of  the 
judge  to  tell  the  jury  that,  though  he  had  received  the  evidence  (acts 
and  declarations  of  conspiracy),  yet  they  had  the  right  to  determine 
whether  in  fact  a  conspiracy  had  been  established,  and  if  not  estab- 
lished not  to  consider  as  evidence  against  appellant  the  acts  and  decla- 
rations of  Carlisle,  Fogg  and  Poe.  The  duty  was  performed  in  plain 
and  simple  language,  which  could  not  have  been  misunderstood  by  the 
jury."    The  assignment  under  consideration  is  overruled. 

The  appellant  Porter  assigns  error  to  the  court's  refusal  to  give  the 
following  special  instruction:  "In  this  case  the  defendant  Porter  is 
charged  in  plaintiffs  pleadings  with  having  conspired  together  with 
defendant  Meadows  and  defendant  Weatherred  in  selling  to  the  plaintiff 
the  four  sections  of  land  described  in  plaintiff's  pleadings.  This 
transaction  was  completed  when  the  deeds  were  made  to  the  four  sec- 
tions of  land  to  Mrs.  Finley  on  July  10,  1907.  Now,  if  you  find  from 
the  evidence  that  the  defendant  Porter  was  during  the  time  of  the 
making  and  completing  of  said  sale  of  said  land  at  his  ranch  in 
Crane  County,  and  that  he  was  not  present  when  said  sale  was  made, 
and  that  he  did  not  see  or  talk  with  the  plaintiff  Mrs.  Fanny  Finley, 
or  defendant  Meadows,  or  defendant  Weatherred  during  the  time 
when  this  trade  was  being  made  and  consummated,  and  that  he  had 
nothing  to  do  with  said  transaction,  then  you  will  find  a  verdict  for 
the  defendant  Porter,  and  the  fact  that  said  defendant  Porter  after- 
wards purchased  Mrs.  Finley's  houses  in  Abilene  from  her  or  from 
her  agent  would  in  no  wise  make  this  defendant  liable  in  this  suit 
for  anything  whatever." 

While  in  the  court's  general  charge  the  jury  were  authorized  to 
find  a  verdict  against  appellant  Porter  in  event  only  of  a  finding  that 
he  had  conspired  together  with  Weatherred  and  Meador,  there  was  no 
affirmative  direction  to  find  in  Porter's  favor  in  event  the  jury  found 
that  he  was  not  a  party  to  the  conspiracy.  There  is  no  objection,  however, 
to  such  omission,  and  the  assignment  objecting  to  the  special  charge 
above  quoted  must  be  overruled.  As  a  part  of  the  appellee's  evidence 
offered  on  the  issue  of  conspiracy,  she  testified  that  at  the  time  of 
the  Midland  purchase  she  insisted  that  she  would  be  unable  to  com- 
plete it  unless  she  could  sell  some  Abilene  property,  and  that  Weather- 
red assured  her  that  it  could  be  sold  to  Porter;  that  Porter  was  inter- 
ested, had  been  there  and  so  told  him,  etc.;  that  after  the  completion 
of  the  Midland  sale  Porter  in  fact  did  purchase  the  Abilene  property. 
The  special  charge,  therefore,  we  think  was  upon  the  weight  of  the 
testimony  in  instructing  the  jury  that  the  "transaction  was  completed 
when  the  deeds  were  made  to  the  four  sections  of  land  to  Mrs.  Finley 
on  July  10,  1907."  And  was  further  objectionable  as  tending  to  lead 
the  jury  to  disregard  or  minimize  the  weight  to  be  given  to  the  fact 
of  Porter's  subsequent  purchase  of  the  Abilene  property.  If  as  a  ma- 
terial part  of  the  original  purpose  of  the  conspirators  the  purchase  of 
appellee's   Abilene   property   was   to   be   made   by   Porter,   then   the 
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"transaction,"  viz.,  the  conspiracy,  was  not  completed  in  all  of  its  parts 
until  that  was  done. 

Appellant  Porter  further  earnestly  insists  that  the  evidence  fails 
to  support  the  judgment  against  him,  and  that  a  requested  peremp- 
tory instruction  in  his  favor  should  have  been  given.  We  have  finally 
concluded,  however,  that  we  can  not  sustain  the  contention.  It  is  true 
that  aside  from  declarations  of  Weatherred  there  is  no  direct  testimony 
that  Porter  had  any  connection  with  the  fraudulent  acts  charged  prior 
to  the  time  when  the  Midland  sale  to  appellee  was  completed  by  the 
execution  and  delivery  of  transfers,  etc.  But  there  is  no  dispute  of 
the  fact  that  after  the  Midland  sale  Porter  purchased  appellee's  Abi- 
lene property,  and  in  doing  so  was  permitted  to  use  as  part  of  the 
purchase  price  to  be  by  him  paid  twenty-five  hundred  dollars  of  the 
notes  appellee  had  given  to  Meador  in  the  Midland  transaction.  While 
Porter  testified  that  he  refused  to  give  more  than  three  thousand  dol- 
lars for  the  Alibene  property,  and  that  the  notes  were  secured  by 
Weatherred,  to  whom  he  paid  therefor  fifteen  hundred  dollars  in  cash, 
and  Weatherred,  Meador  and  Porter  all  testified  that  Porter  had  no 
connection  with  the  Midland  deal,  there  is  much  evidence  on  the  part 
of  appellee  and  of  her  daughter  showing  that  soon  after  the  Midland 
sale  she  became  dissatisfied,  and  that  Porter  engaged  actively  in  the 
effort  to  have  the  complaint  adjusted.  She  testified  that  among  other 
things  Porter  said  to  her:  "'Xow,  Mrs.  Finley,  .  .  .  you  come 
on  up  here  and  I  will  see  that  you  get  some  money/  I  had  made 
complaints  previous  to  that  time  about  money.  I  was  after  them  all 
the  time.  I  was  writing  them  and  seeing  them  in  person  all  the  time. 
.  .  .  He  (Porter)  sa\s:  'Well,  let  Tom  Weatherred  go  and  I  will 
see  that  you  get  your  property  and  money  back  as  good  as  you  had 
before/  lie  would  personally  see  that  I  got  my  property  and  money 
back.  .  .  .  He  (Porter)  said  that  he  and  Weatherred  were  going 
out  to  see  Meador.  He  didn't  say  that  Weatherred  was  going  to  do 
anything.  He  said  that  he  would  see  that  I  got  the  money."  There 
was  other  testimony  of  like  effect,  and  the  whole,  we  think,  was  in  the 
nature  of  an  admission  on  Porter's  part  that  he  had  been  interested  in 
and  a  party  to  the  transaction.  His  frequent  and  intimate  conferences 
with  Weatherred,  his  ability  to  control  a  part  of  the  proceeds  of  the 
fraudulent  sale,  and  his  evident  earnestness  to  effect  a  settlement,  all 
at  least  tends  to  prove  appellee's  charge  of  conspiracy.  True,  the  testi- 
mony was  susceptible  of  an  explanation  consistent  with  his  innocence 
and  his  case  may  be  but  a  modern  illustration  of  the  fabled  story  of 
"Poor  Dog  Tray,"  but  it  was  for  the  jury  to  adopt  that  construction 
of  the  evidence  that  seemed  to  them  most  consistent  with  the  truth, 
and  having  found  against  appellant  Porter  on  the  issue,  we  do  riot  feel 
that  we  can  disturb  their  verdict. 

All  assignments  are  overruled  and  the  judgment  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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C.  E.  Williams  v.  George  Hennefield. 

Decided  July  3,  1900. 

1. — Contributory   Negligence— Custom. 

To  stand  upon  a  window  sill,  being  the  usual  and  customary  way  of  oiling 
machinery  which  could  not  be  reached  from  the  floor,  an  employee  could  not  be 
charged  with  contributory  negligence  in  following  said  custom  although  the 
window  sill  was  not  primarily  intended  to  be  so  used  and  the  employer  knowing  of 
the  custom  would  be  guilty  of  negligence  in  permitting  said  sill  to  become 
decayed  and  insecurely  fastened. 

2. — Preponderance  of  Evidence. 

It  is  the  peculiar  statutory  right  and  prerogative  of  the  jury  to  decide 
upon  the  credibility  of  witnesses  and  the  weight  of  their  testimony,  and  if  they 
choose  to  credit  one  witness,  although  he  may  be  contradicted  by  a  score  of 
others,  an  Appellate  Court  can  not  on  that  ground  alone  disturb  the  verdict. 
A  preponderance  of  evidence  is  not  created  by  the  number  of  witnesses  alone. 

3. — Master  and  Servant — Duty  of  Inspection. 

A  servant  has  the  right  to  rely  upon  the  assumption  that  the  machinery, 
tools  and  appliances  with  which  he  is  called  upon  to  work  are  reasonably  safe 
and  that  the  business  is  conducted  in  a  reasonably  safe  manner.  No  duty  of 
inspection  rests  upon  a  servant,  and,  in  the  absence  of  knowledge  of  the  defects 
and  the  attendant  risks,  he  does  not  assume  the  risks  arising  from  a  failure 
of  the  master  to  perform  his  duty.  This  rule  applied  where  an  employee  was 
injured  by  standing  upon  a  decayed  window  sill. 

Appealed  from  the  Forty-fifth  Judicial  District  Court,  Bexar  Coun- 
ty.   Tried  below  before  Hon.  J.  L.  Cam  p. 

Geo.  B.  Taliaferro,  for  appellant. — While  the  appellate  courts  should 
be  careful  not  lightly  to  invade  the  province  of  the  jury,  yet  it  is  their 
duty  to  "set  aside  a  verdict  based  upon  insufficient  evidence,  or  when 
the  facts  disclosed  show  that  it  was  manifestly  against  the  truth  of 
the  case."  Gulf,  C.  &  S.  F.  Ey.  Co.  v.  Wilson,  59  S.  W.,  589 :  Houston 
&  T.  C.  "Railway  v.  Schmidt,  61  Texas,  285:  International  &  G.  N. 
Ey.  v.  Arias,  10  Texas  Civ.  App.,  190;  Mutual  Life  Tns.  Co.  v.  Hav- 
ward,  88  Texas,  324 ;  Short  v.  Kellv,  62  S.  W.,  944 ;  Willis  v.  Lewis, 
28  Texas,  191 ;  Choate  v.  San  Antonio  &  A.  P.  Ey.  Co.,  90  Texas,  88. 

A  servant  having  equal  knowledge  with  the  master  concerniner  the 
danger  of  his  employment,  or  equal  opportunity  to  know  of  such  den- 
gers,  can  not  recover  for  injuries  arising  therefrom.  Texas  &  P.  Ey. 
Co.  v.  French,  86  Texas,  98;  Galveston,  H.  &  S.  A.  Bv.  Co.  v.  Lempe, 
59  Texas,  23. 

If  the  danger  to  which  plaintiff  subjected  himself  could  have  been 
seen  or  known  by  him  by  the  use  of  ordinary  care,  he  is  presumed  to 
have  seen  and  known  of  the  danger,  and  it  is  error  for  the  court  to 
frame  his  charge  so  that  the  jury  could  reasonably  conclude  that  he 
meant  that  if  the  danger  was  not  actually  seen  or  known  hy  him,  the 
master  was  liable.  Gulf,  C.  &  S.  F.  Bv.  Co.  v.  Greenlee/ 62  Texas, 
348;  Spence  v.  Onstott,  3  Texas,  147;  Gulf,  C.  &  S.  F.  Ey.  Co.  v. 
Allbright,  7  Texas  Civ.  Aj>p.,  23;  Raker  v.  Ashe,  80  Texas,  361. 

Nat  B.  Jones  and  Davis  £  Lipscomb,  for  appellee. 
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FLY,  Associate  Justice. — This  is  a  suit  for  damages  arising  from 
personal  injuries  alleged  to  have  been  sustained  by  appellee  through 
the  negligence  of  appellant  in  having  a  defective  window  sill  upon  which 
appellee  was,  in  performance  of  his  duties  in  oiling  the  machinery, 
compelled  to  stand,  and  which  gave  way  and  caused  him  to  fall,  and 
while  falling  his  right  hand  was  forced  through  the  glass  of  a  window 
and  badly  injured.  The  cause  was  tried  by  jury  and  resulted  in  a  ver- 
dict and  judgment  for  appellee  in  the  sum  of  $5,000. 

The  evidence  justified  findings  by  the  jury  that  appellee  was  in 
March,  1907,  an  employe  of  appellant,  and  it  was  his  duty  to  oil  cer- 
tain machinery  located  over  the  dry  pan  in  what  was  known  as  the 
"dry  house"  in  the  brick  manufacturing  plant  of  appellant,  and  the 
machinery  being  too  high  to  be  reached  and  oiled  by  appellee  while 
standing  on  the  floor,  he,  following  the  usual  method  used  by  appel- 
lant's employes  in  oiling  the  machinery  and  in  pursuance  of  his  duty, 
stood  upon  a  window  sill  near  by  to  oil  said  machinery,  and  while  so 
engaged  the  window  gave  way  and  appellee  was  thrown  against  the 
window  and  sustained  serious  and  permanent  injuries  to  his  hand  and 
arm.  The  fall  and  injuries  were  caused  by  the  window  sill  being  de- 
cayed and  being  insecurely  fastened.  The  condition  of  the  sill  was  the 
result  of  negligence  on  the  part  of  the  appellant  Appellee  was  not 
negligent  in  getting  upon  the  window  sill,  that  being  the  usual  and 
customary  way  employed  in  oiling  the  machinery. 

These  conclusions  from  the  facts  dispose  of  the  first,  second,  third 
and  fourth  assignments  of  error,  which  assail  the  sufficiencv  of  the 
evidence  to  sustain  the  verdict.  It  may  be  conceded,  as  stated  by  ap- 
pellant, that  the  only  evidence  introduced  by  appellee  to  sustain  his 
case  was  his  own  testimony,  and  that  it  was  opposed  and  contradicted 
by  the  evidence  of  appellant,  his  son  and  three  of  his  present  employes 
and  a  former  employe.  It  is  the  peculiar  statutory  right  and  preroga- 
tive of  the  jury  to  decide  upon  the  credibility  of  witnesses  and  the 
weight  of  their  testimony,  and  if  they  choose  to  credit  a  witness,  al- 
though he  may  be  contradicted  by  a  score  of  other  witnesses,  an  appel- 
late court  can  not,  on  that  ground  alone,  disturb  the  verdict.  A  pre- 
ponderance of  evidence  is  not  created  by  the  number  of  witnesses 
alone.  If  such  a  rule  prevailed,  a  just  and  true  man  would  be  at  the 
mercy  of  an  unscrupulous  opponent  who  would  seek  and  doubtless  find 
witnesses  ready  and  willing  to  support  his  case.  Truth  may  be  in  the 
custody  of  one  man  while  the  multitude  may  be  testifying  falsely 
against  him  and  demanding  his  crucifixion. 

There  is  nothing  improbable  in  the  story  related  by  appellee  as  to 
the  manner  in  which  he  was  injured,  and,  if  he  is  to  be  credited,  he 
was  engaged  in  oiling  the  machinery  in  the  manner  usually  employed 
by  the  son,  son-in-law  and  other  employes  of  appellant.  It  is  true 
that  the  window  was  not  primarily  intended  to  be  used  as  a  means  of 
reaching  a  position  in  which  to  oil  the  machinery,  but  if  its  use  for 
that  purpose  occurred  with  the  knowledge  and  acquiescence  of  appel- 
lant, he  will  be  held  liable  for  damages  arising  from  its  defects. 
Labatt,  Mast.  &  Serv.,  sec.  28. 

The  duty  of  inspecting  the  window  did  not  devolve  upon  appellee, 
and  unless  he  knew  of  the  unsafe  condition  of  the  window  he  was  not 
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guilty  of  negligence  in  using  it  in  the  way  it  was  customarily  used  by 
the  employes  of  appellant.  Texas  &  P.  Ey.  v.  O'Fiel,  78  Texas,  486 ; 
Bonnet  v.  Galveston,  H.  &  S.  A.  By.,  89  Texas,  72;  Texas  &  N.  0. 
By.  v.  Bingle,  91  Texas,  287 ;  Missouri,  K.  &  T.  Ey.  of  Texas  v.  Han- 
nig,  91  Texas,  347.  Such  being  the  law,  the  court  properly  refused 
charges  which  made  it  the  duty  of  appellee  to  discover  defects  an  the 
appliances  furnished  him  by  his  master.  The  duties  devolving  upon 
appellee  did  not  necessarily  charge  him  with  the  duty  of  discovering 
defects  in  the  window  sill.  Says  the  Supreme  Court  in  the  Hannig 
case :  "We  understand  the  law  to  be  that  when  the  servant  enters  the 
employment  of  the  master,  he  has  the  right  to  rely  upon  the  assump- 
tion that  the  machinery,  tools  and  appliances  with  which  he  is  called 
upon  to  work  are  reasonably  safe,  and  that  the  business  is  conducted 
in  a  reasonably  safe  manner.  He  is  not  required  to  use  ordinary  care 
to  see  whether  this  has  been  done  or  not.  He  does  not  assume  the 
risks  arising  from  the  failure  of  the  master  to  do  his  duty,  unless  he 
knows  of  the  failure  and  the  attendant  risks  or  in  the  ordinary  dis- 
charge of  his  own  duty  must  necessarily  have  acquired  the  knowledge." 
This  disposes  of  the  fifth  and  sixth  assignments  of  error. 

There  was  no  testimony  tending  to  show  that  appellee  knew  that 
there  was  a  defect  in  the  window  sill  or  that  there  was  any  danger  in 
getting  upon  it  to  oil  the  machinery,  and  the  court  properly  refused 
to  give  the  charges  the  refusal  of  which  is  complained  of  in  the  sev- 
enth and  eighth  assignments  of  error. 

The  ninth  assignment  of  error  can  not  be  sustained.  The  court 
did  not  err  in  not  placing  the  duty  upon  appellee  to  use  ordinary  care 
in  discovering  the  defect  in  the  window  sill.  No  such  duty  devolved 
upon  him,  but  he  was  authorized  to  act  upon  the  assumption  that  it 
was  properly  constructed  for  the  purposes  for  which  appellant  per- 
mitted it  to  be  used.    The  judgment  is  affirmed. 

ON  MOTION  FOR  REHEARING. 

It  is  contended  by  appellant  that  it  was  not  shown  that  the  window 
was  customarily  used  in  the  way  appellee  used  it,  and  that  "there  is 
no  word  of  evidence  in  the  record  to  show  that  appellant  knew  of  any 
such  custom  if  it  existed."  This  assertion  is  made  in  utter  disregard  of 
the  testimony  of  appellee,  who  swore:  "Mr.  Stein,  the  foreman,  is  the 
first  one  I  had  seen  oil  it  in  that  way.  I  had  seen  him  oil  the  shafting 
on  the  window  sill  and  dry  pan  quite  often.  He  was  there  from  the 
time  I  was  employed  up  to  about  four  months  before  I  was  injured.  I 
can't  say  exactly  how  many  times  a  day  during  this  twelve  or  fourteen 
months  I  had  seen  him  do  it;  a  number  of  times  a  day  that  thing  had 
to  have  oil ;  when  the  thing  was  running  a  solid  month  that  would  be 
twenty-six  days  out  of  the  month ;  I  saw  him  do  it  dailv.  After  Mr. 
Stein  went  away  I  saw  the  foreman,  Earl  Williams,  Mr.  Williams'  son, 
oil  the  shafting  up  there.  I  saw  him  a  number  of  times  a  day.  He 
stood  on  the  same  place  I  did — the  same  situation."  The  jury  was 
justified  in  finding  that  a  thing  was  customarily  done  in  a  certain  way 
that  had  been  done  that  way  several  times  a  day  for  eighteen  months. 
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It  had  reached  a  chronic  stage,  if  appellee  can  be  credited,  and  the 
jury  credited  him. 

As  to  appellant's  knowledge  of  and  presumptive  acquiescence  •  in 
the  custom  that  had  been  established  in  regard  to  oiling  the  machinery, 
appellee  testified:  "I  have  seen  Mr.  Williams  in  the  room  when  his 
son  oiled  the  shaft  that  way;  I  can't  say  how  often.  Sometimes  Mr. 
Williams  would  be  there,  then  again  wouldn't  see  him  fQr  a  week.  I 
couldn't  say  how  many  times;  it  was  quite  a  number  of  times  though. 
.  .  .  I  testified  a  while  ago  that  I  oiled  that  shaft  with  one  foot 
in  the  window  and  the  other  on  the  machinery  several  times  in  the 
presence  of  defendant,  C.  E.  Williams.  I  did  that  often.  .  .  . 
The  way  I  oiled  the  shaft  was  the  only  way  it  could  have  been  done. 
It  would  have  been  physically  impossible  for  me  to  oil  that  shaft  with- 
out getting  up  in  the  window."  Appellant  made  no  denial  of  the  fact 
that  the  window  was  used  as  appellee  stated  it  was,  and  neither  did 
any  other  witness.  The  evidence  was  sufficient  to  justify  the  jury  in 
finding  that  appellant  knew  of  the  customary  and  habitual  use  to 
which  the  window  was  put  and  that  he  acquiesced  in  such  use. 

If,  as  testified  by  appellee,  it  was  impossible  to  perform  the  duty 
of  oiling  the  machinery  without  using  the  window,  as  appellee  used 
it,  appellant  would  be  liable  because  the  requirement  of  the  perform- 
ance of  a  duty  which  could  only  be  performed  by  the  use  of  a  certain  in- 
strumentality was  presumptive  evidence  of  the  master's  authority  to  use 
that  instrumentality.  Labatt,  Mast.  &  Serv.,  sec.  26,  p.  63.  The  mo- 
tion for  rehearing  is  overruled. 

Affirmed. 


OCTOBER,  1909. 


B.  B.  Kimbell  v.  Cecilia  B.  Powell  et  al. 

Decided  October  9,  1909. 

1. — Appeal — Filing  Conclusions  of  Fact  and  Law — Statute  Construed. 

Under  the  provisions  of  section  1,  chapter  7,  Acts  of  First  Called  Session  of 
the  30th  Legislature  (Laws  1907,  p.  446),  the  judge  of  the  trial  court  may  file 
his  conclusions  of  fact  and  law  at  any  time  within  ten  days  after  adjournment 
of  the  term  although  no  order  to  that  effect  was  made  during  the  term. 


— Impeaching  Record — Affidavits. 

On  appeal  affidavits  will  not  be  considered  for  the  purpose  of  contradicting 
the  record  as  to  the  date  when  the  judge's  conclusions  of  fact  and  law  are 
filed.    Such  proceeding  must  be  inaugurated  in  the  trial  court. 

3. — Deed — Sufficiency  of  Description — Reference  to  Other  Document. 

To  support  a  plea  of  limitation  and  to  identify  and  render  definite  the 
description  of  land  in  a  registered  deed,  resort  may  be  had  to  a  decree  of  partition 
in  the  District  Court  although  the  same  is  not  recorded  in  the  county  clerk's 
office  as  provided  by  article  4649,  Rev.  Stats.,  in  the  same  way  and  to  the  same 
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extent  as  to  a  recorded  deed.    The  prohibitions  of  said  article  have  no  application 
in  such  case. 

4. — Same— Undivided   Interest — Limitation — Apportionment   of   Recovery. 

When  a  defendant  in  trespass  to  try  title  claims  title  by  limitation  under 
the  five  years  statute  to  a  specific  part  of  a  larger  tract  claimed  by  the  plaintiff, 
and  the  defendant's  claim  is  based  upon  deeds  conveying  undivided  interests 
in  the  larger  tract,  defendant  can  acquire  title  under  said  statute  to  only  a  ratable 
proportion  of  Uie  smaller  tract  claimed  and  occupied  by  him. 

ON    BEHEABING. 

5. — Appeal — Correcting   Record — Laches — Practice. 

A  record  was  filed  in  a  Court  of  Civil  Appeals  on  July  3,  1908 ;  on  October  5, 
following,  the  appellee  filed  a  motion  to  strike  out  the  findings  of  fact  and 
conclusions  of  law  of  the  trial  judge;  this  motion  was  overruled  on  June  21, 
1900;  on  July  4,  1909,  appellee  filed  his  motion  for  rehearing,  and  on  October  5, 
1909,  filed  a  motion  praying  that  proceedings  on  appeal  le  stayed  until  the  record 
could  be  corrected  in  the  District  Court,  and  stating  that  a  suit  for  this  purpose 
was  instituted  in  the  District  Court  on  August  8,  1909.  Held,  that  while  in 
a  case  of  this  kind  it  would  be  proper  to  delay  the  decision  of  the  case  until  the 
record  could  be  corrected,  the  laches  of  the  appellee  in  this  case  was  such  as  to 
require  a  refusal  of  his  motion. 

Appeal  from  the  District  Court  of  Leon  County.  Tried  below  be- 
fore Hon.  Gordon  Boone. 

B.  D.  Dashiell  and  Thos.  B.  Oreenwood,  for  appellant. — The  court 
erred  in  excepting  only  an  undivided  82%  acres  from  the  land  recov- 
ered by  appellees,  on  account  of  appellant's  peaceable  and  adverse  pos- 
session for  more  than  five  rears  of  the  land  sued  for,  with  all  taxes 
paid,  under  the  deed  to  him,  duly  recorded,  of  G.  E.  Stroud  and  E. 
J.  Stroud,  because  such  deed  was  sufficient  to  give  notice  of  appel- 
lant's claim  to  all  the  land  in  controversy.  The  court  finds  that  ap- 
pellant had  peaceable  and  adverse  possession  of  the  land  sued  for,  cul- 
tivating, using  and  enjoying  the  same,  and  paying  all  taxes  due  there- 
on, and  claiming  under  a  duly  registered  deed,  among  others,  which 
conveyed  all  the  grantors'  right,  title  and  interest  in  the  land  sued  for, 
describing  the  land  bv  metes  and  bounds.  Parker  v.  Newberrv,  83 
Texas,  428  to  430. 

The  court  erred  in  the  conclusion  of  law  that  the  description  in  the 
deed  of  G.  C.  Watson  and  wife  to  B.  B.  Kimbell  was  so  insufficient  as 
to  prevent  appellant  from  acquiring  title  to  any  portion  of  or  interest 
in  the  land  sued  for  by  virtue  of  his  adverse  possession  thereunder 
with  all  other  requisites  of  the  statute  of  limitations  of  five  years  fully 
complied  with.  The  deed  of  G.  C.  Watson  and  wife  to  B.  B.  Kimbell 
conveyed  "all  that  certain  tract  or  parcel  of  land,  situated  in  Leon 
County,  Texas,  and  being  the  undivided  interest  in  the  Wm.  Little 
league  and  labor  of  land,  deeded  to  me  by  W.  B.  Little  on  December 
13,  1889,  the  interest  in  said  land  being  166  acres  more  or  less.  The 
above-described  land  was  set  apart  to  W.  B.  Little  by  an  agreed  judg- 
ment of  the  November  term  of  the  District  Court  of  Leon  County, 
1888,  wherein  Martha  McDonald  was  plaintiff  and  Wm.  Little's  Heirs 
defendants."  The  court  found  that  the  description  in  this  deed  was 
so  insufficient  that  it  could  not  furnish  the  basis  for  defendant  to  ac- 


1909.]  Kimbbll  v.  Powell.  59 

quire  title  to  any  land  thereunder.  Club  Land  &  Cattle  Co.  v.  Wall, 
92  S.  W.,  985;  Acklin  v.  Paschal,  48  Texas,  176;  Overby  v.  Johnston, 
94  S.  W.,  133;  Cole  v.  Grigsby,  35  S.  W.,  681;  Slack  v.  Dawes,  22 
S.  W.,  1053;  Dohonev  v.  Womack,  20  S.  W.,  950;  Murphy  v.  Wil- 
liams, 56  S.  W.,  696*;  Fontaine  v.  Bohn,  40  S.  W.,  637;  Hinzie  v. 
Robinson,  50  S.  W.,  638 ;  Cantagrel  v.  Von  Lupin,  58  Texas,  578. 

The  court  erred  in  the  conclusion  of  law  that  the  description  in  the 
deed  of  Tom  Jackson  and  Laura  Jackson  to  B.  B.  Kimbell  was  so  in- 
sufficient as  to  prevent  appellant  from  acquiring  title  to  any  portion 
of  or  interest  in  the  land  sued  for  by  virtue  of  his  adverse  possession 
thereunder  with  all  other  requisites  of  the  statute  of  limitations  of 
five  years  fully  complied  with.  The  deed  of  Tom  Jackson  and  Laura 
Jackson  conveyed  to  appellant  the  undivided  interest  in  the  Wm.  Little 
league  and  labor  of  land,  which  was  inherited  by  Laura  Jackson 
through  her  father,  and  such  interest  is  stated  in  the  deed  to  be  166 
acres  more  or  less,  and  is  stated  to  have  been  set  apart  to  Laura  Jack- 
son in  the  partition  decree.  Throughout  the  period  of  appellant's 
adverse  possession  the  deed  records  showed  title  in  the  heirs  of  Wm. 
Little  to  the  north  one-third  of  his  league  and  labor  of  land.  Yet  the 
court  below  held  that  this  deed  did  not  give  notice  that  appellant  was 
claiming  any  interest  in  the  land  sued  for  on  the  Wm.  Little  league 
and  labor,  and  on  the  north  one-third  thereof.  Cantagrel  v.  Yon 
Lupin,  58  Texas,  578;  Acklin  v.  Paschal,  48  Texas,  176;  Parker  v. 
Newberry,  83  Texas,  428  to  430;  Slack  v.  Dawes,  22  S.  W.,  1053. 

The  court  erred  in  excepting  only  an  undivided  132*/2  acres  from 
tlie  land  recovered  by  appellees,  on  account  of  appellant's  peaceable 
and  adverse  possession  for  more  than  five  years  of  the  land  sued  for, 
with  all  taxes  paid,  under  the  deeds  duly  registered  from  Rosa  Brag- 
gcr  and  George  Braggcr  by  R.  H.  Hickey,  attorney  in  fact,  to  B.  B. 
Kimbell,  because  such  deeds  on  their  faces  purported  to  convey  an 
undivided  interest  of  twfo  hundred  and  sixty-five  acres,  or  at  least  an 
undivided  one-fifth  interest  in  the  land  sued  for.  One  of  the  deeds 
from  Rosa  Bragger  and  Geo.  Bragger,  by  attorney,  to  appellant,  con- 
veyed the  grantors'  entire  interest  in  and  to  the  Wm.  Little  league 
and  labor,  describing  same  as  being  one-third  of  said  league  and  labor, 
on  the  north  line  thereof,  £nd  as  being  the  same  one-third  of  the 
league  and  labor  which  had  been  gained  by  the  Little  heirs  at  the 
November  term,  1888,  of  the  District  Court  of  Leon  County.  The 
other  conveyed  to  appellant  a  specific  tract  of  1,325  acres,  including 
the  land  sued  for,  by  metes  and  bounds,  with  the  recital  that  the 
metes  and  bounds  contained  GGG1^  acres,  and  that  it  was  understood 
that  the  grantors  had  a  one-fifth  interest  therein.  The  court  con- 
cluded that  these  two  deeds  gave  notice  of  a  claim  by  appellant  to  an 
undivided  interest  of  only  132^  acres. 

The  court  erred  in  restricting  the  exception  to  appellee's  recovery  to 
only  undivided  interests  of  132^  acres,  821/^  acres,  and  45  acres,  be- 
cause the  deeds,  duly  recorded,  under  which  appellant  claimed,  con- 
tained full  descriptions  of  greater  interests,  and,  in  fact,  of  the  en- 
tirety of  the  land  sued  for,  both  within  themselves  and  by  reference 
to  the  partition  decree,  upon  the  minutes  of  the  District  Court  of 
Leon  County.    Watson  v.  McClane,  45  S.  W.,  177;  Flanagan  v.  Bog- 
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gess,  46  Texas,  335;  1  Cyc.,  pp.  1090,  1091;  Schleicher  v.  Gatlin,  85 
Texas,  276;  Parker  v.  Newberry,  83  Texas,  428;  Cantragrel  v.  Von 
Lupin,  58  Texas,  578;  AckHn  v.  Paschal,  48  Texas,  176;  Yarborough 
v.  Whitman,  110  S.  W.,  471;  Murphy  v.  Williams,  56  S.  W.,  696. 

D.  T.  Oarth,  for  appellees. — A  deed,  though  duly  recorded,  which 
does  not  describe  the  land  by  metes  and  bounds,  and  the  only  descrip- 
tion of  the  land  is  a  reference  to  a  partition,  judgment  or  decree,  a 
muniment  of  the  title  which  had  never  been  recorded  in  the  office  of 
the  county  clerk  of  the  county  where  the  land  lies,  is  not  sufficient  to 
support  the  five  years  statute  of  limitation.  Art.  3342  of  Rev.  Stats., 
1895;  art.  4649  of  Rev.  Stats.,  1895;  Medlin  v.  Wilkins,  60  Texas, 
418;  McDonough  v.  Jefferson  County,  15  S.  W.,  490;  McLavy  v. 
Jones,  72  S.  W.,  407;  Clark  v.  Kirby,  25  S.  W.,  1096;  Campbell  v. 
Antis,  51  S.  W.,  342;  Haines  v.  West,  105  S.  W.,  1118;  Sorley  v. 
Matlock,  15  S.  W.,  261 ;  Porter  v.  Chronister,  58  Texas,  56 ;  Schleicher 
v.  Gatlin,  20  S.  W.,  122;  Logan  v.  Bobertson,  83  S.  W.,  400;  Bowl«s 
v.  Brice,  66  Texas,  729;  Young  v.  Trahan,  97  S.  W.,  149;  Cook  v. 
Dennis,  61  Texas,  246. 

The  deeds  from  G.  E.  Stroud  and  wife,  and  from  Rosa  Bragger 
and  husband,  are  so  indefinite  in  their  recitals  of  description  that  said 
two  deeds  under  the  five  years  statute  of  limitations  did  not  give  no- 
tice to  appellees  that  appellant  was  claiming  a  greater  interest  in  the 
land  than  that  which  the  court  adjudged  to  him.  In  fact  the  de- 
ecriptions  in  said  deeds  are  so  indefinite  that  neither  of  said  deeds 
under  the  five  years'  statute  of  limitation  give  the  required  notice  to 
appellees  that  appellant  was  claiming  any  interest  in  the  land  in  con- 
troversy. And  by  the  terms  of  said  deed  appellant  became  bound  by 
estoppel  not  to  claim  under  the  five  years  statute  of  limitation. 

Deed  from  G.  E.  Stroud  and  wife  to  Kimbell,  of  date  November  3, 
1900,  conveying  "All  our  right,  title  and  interest  in  and  to  one-third 
of  a  certain  league  and  labor  of  land,  known  as  the  Wm.  Little  league 
and  labor,  the  same  being  situated  in  the  county  of  Leon,  State  of 
Texas,  on  Boon  Creek  and  Trinity  River,  and  for  further  description 
reference  is  hereby  made  to  the  decree  of  the  District  Court  rendered 
in  November  term,  1888,  Leon  County  and  State  of  Texas,  and  more 
particularly  described  as  follows,  to  wit:"  Here  follows  description  of 
1,475  acres  of  land  by  metes  and  bounds,  which  include  the  land  sued 
for.  The  court  found  and  adjudged  the  interest  under  this  deed  to 
be  82*/>  acres  in  the  935  acres. 

Two  deeds  from  Rosa  Bragger  (nee  Rosa  Little)  and  husband: 
(1st.)  Giving  no  metes  and  bounds  nor  reference  to  any  instrument 
registered  as  the  law  directs;  (2nd)  deed  conveying  "All  that  certain 
tract  of  land,  being  5  int.  of  Wm.  Little  league  on  W.  bank  of  Trinity 
River,  beginning  at  the  N*.  E.  corner  of  said  Little  league."  (Here 
are  five  calls  for  metes  and  bounds.)  Then  comes  habendum  clause 
in  said  deed.  Then  comes  another  call,  as  follows:  "Thence  up  the 
Trinity  River  with  its  meanders  to  the  beginning.,,  The  court  iound 
field  notes  embodied  1,325  acres  of  land  and  one-fifth  of  662^  acres 
conveyed  by  said  deed. 

The  court  found  that  Wm.  Little  and  wife  conveyed  to  Thomas 
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Middleton  1,475  acres  of  land,  of  which  600  acres  were  sold  to  Cul- 
bertson,  and  to  the  935  acres  in  controversy  plaintiifs  have  the  Mid- 
dleton title.  That  appellant  has  title  from  the  Wm.  Little  heirs,  and 
is  a  junior  purchaser. 

The  court  found  in  his  original  conclusions  that  the  only  deeds 
which  have  any  description,  so  as  to  identify  the  land,  were  the  Stroud 
and  Bragger  deeds,  and  the  Stroud  deed  purported  to  convey  82y2 
and  the  Bragger  deed  132%  acres,  both  undivided,  which  interests  are 
adjudged.  Bruce  v.  Richardson,  64  S.  W.,  785 ;  Willis  v.  Burke,  27  S. 
\\\,  218;  Bowles  v.  Brice,  66  Texas,  729;  Harris  v.  Hardeman,  27 
Texas,  249,  15  Texas,  467;  Curdy  v.  Stafford,  30  S.  W.,  551. 

A  deed  to  an  undivided  interest  will  not,  under  the  five  years'  stat- 
ute, protect  the  grantee  beyond  the  interest  it,  on  its  face,  purports  to 
convey.  Such  a  deed  gives  notice  that  the  party  in  possession  claims 
the  undivided  interest  therein  which  the  deed  conveys,  but  it  is  not 
notice  that  he  claimed  the  whole. 

The  court  in  his  original  findings  said :  'That  the  deeds  from  Rosa 
Bragger  and  from  G.  E.  Stroud  and  wife  contain  a  description  of  the 
land  sufficient  to  identify  it  to  the  extent  of  the  interest  conveyed  by 
them  respectively." 

The  court  in  his  original  conclusions  of  law  found:  "That  the  un- 
divided interest  conveyed  by  Rosa  Bragger  and  0.  E.  Stroud  and  wife 
to  the  defendant  are  sufficiently  identified  by  said  deed  and  reference 
therein  upon  which  to  base  limitation  of  five  years,  and  the  evidence 
showing  that  the  defendant,  Kimbell,  was  in  possession  of  portions  of 
this  land  for  more  than  five  years,  cultivating,  using  and  enjoying  the 
same  and  paying  all  taxes  thereon,  I  find  that  he  has  title  by  limita- 
tion to  the  interest  acquired  by  him  from  Rosa  Bragger  and  from  0. 
B.  Stroud  and  wife." 

The  court  in  his  additional  findings  of  fact,  found  as  follows:  That 
the  deed  of  G.  E.  Stroud  and  wife,  E.  J.  Stroud,  to  B.  B.  Kimbell,  of 
date  November  3,  1900,  conveying  "All  our  right,  title  and  interest  in 
and  to  one-third  interest  of  a  certain,  league  and  labor  of  land  known 
as  the  Wm.  Little  league  and  labor,  the  same  being  situated  in  the 
county  of  Leon  and  State  of  Texas,  on  Boon  Creek  and  Trinity  River, 
just  above  the  old  Navarro  crossing  on  said  Trinity  River,  and  for 
further  description  reference  is  hereby  made  to  the  decree  of  the  Dis- 
trict Court  rendered  in  November  term,  1888,  Leon  County  and  the 
State  of  Texas,  and  more  particularly  described  as  follows,  to  wit:" 
Here  follows  description  of  1,475  acres  of  land  by  metes  and  bounds, 
which  includes  the  land  sued  for. 

The  court  finds  that  the  above  deed  is  limited  to  an  undivided  in- 
terest of  S2y2  acres,  and  upon  the  findings  decrees  the  S2y2  acres  to 
appellant.  AcUin  v.  Paschal,  48  Texas,  176;  Overby  v.  Johnston,  94 
S.  W.,  133;  Yarborough  v.  Whitman,  110  S.  W.,  471-72;  Cole  v. 
Grigsby,  35  S.  W.,  681. 

A  deed  to  an  undivided  interest  will  not,  under  the  statute,  protect 
the  grantee  beyond  the  interest  it,  on  its  face,  purports  to  convey. 
Such  a  deed  gives  notice  that  the  party  in  possession  claims  the  undi- 
vided interest  therein  which  the  deed  conveys,  but  it  is  not  notice  that 
he  claimed  the  whole. 
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The  first  deed  by  Bosa  Bragger  and  husband,  George  Bragger,  by 
It.  H.  Hickey,  attorney  in  fact,  to  B.  B.  Kimbell,  does  not  convey  any 
particular  tract  of  land,  the  only  description  in  said  deed  being  as  fol- 
lows :  "All  that  certain  one  entire  interest  which  we  now  own,  or  that 
we  may  recover  in  a  suit  now  pending  in  the  District  Court  of  Leon 
County  in  and  to  the  Wm.  Little  league  and  labor,  same  being  one- 
third  of  said  league  and  labor,  situated  in  Leon  County,  Texas,  and 
bounded  on  the  east  by  the  Trinity  River,  and  adjoining  the  Simon 
Sanchez  south  league,  and  same  being  a  part  of  the  north  line  of  said 
Wm.  Little  league  and  labor  of  land,  and  being  the  same  one-third  of 
a  league  and  labor  of  land  gained  by  the  Little  heirs  at  November 
term,  1888,  of  the  District  Court  of  Leon  County,  Texas." 

And  the  other  deed  conveying  "All  that  certain  tract  or  parcel  of 
land,  being  5  int.  of  the  Wm.  Little  league,  beginning"  (here  land  is 
described  by  metes  and  bounds).  Said  deed  reciting  field  notes  con- 
taining 666%  acres,  the  undivided  one-half  interest  in  1,325  acres. 
"It  is  understood  that  we  have  one-fifth  interest  in  said  land  recovered 
on  record  books  of  Leon  County ." 

The  court  found  that  the  field  notes  embodied  in  the  last-mentioned 
deed  cover  1,325  acres  of  land,  including  the  land  sued  for,  but  that 
the  purpose  of  the  last-mentioned  deed  was  to  convey  an  undivided 
one-fifth  interest  in  an  undivided  6621/,  acres.  Acklin  v.  Paschal,  48 
Texas,  176;  Overby  v.  Johnston,  94  S.  W.,  133;  Yarborough  v.  Whit- 
man, 110  S.  W.,  71-2;  Cole  v.  Grigsby,  35  S.  W.,  681. 

The  court  erred  in  the  conclusion  of  law  in  holding  that  the  total 
undivided  interest,  to  wit:  82%  purported  to  be  conveyed  by  the 
Stroud  deed  and  the  132%  acres  by  Bragger  deed,  should  as  a  whole 
be  taken  from  the  land  in  controversy  when  the  land  in  controversy 
was  shown  to  be  only  part  of  the  land  described  by  metes  and  bounds 
in  each  of  the  above  deeds  because  said  above  deeds  show  upon  their 
face  there  is  an  excess  of  over  400  acres,  and  because  said  deeds  fail 
to  designate  from  which  lesser  tract  the  undivided  interest  shall  be 
taken;  out  of  the  935  acres  in  controversy,  or  out  of  the  excess,  which 
being  400  acres  or  over,  and  because  such  undivided  interest  so  con- 
veyed, are  too  uncertain  and  remote  to  support  the  five  years  statute 
of  limitation  over  plaintiff's  title.  Parker  v.  Baines,  65  Texas,  609; 
Zepeda  v.  Hoffman,  72  S.  W.,  443;  Turner  v.  Moore,  16  S.  W„  929- 
31;  Alexander  v.  Newton,  33  S.  W.,  305;  Tucker  v.  Smith,  68  Texas, 
481 ;  3  S.  W.,  671 ;  Beaumont  P.  Co.  v.  Polk,  55  S.  W.,  614. 

EEESE,  Associate  Justice. — We  are  met  in  limine  in  this  case  by 
a  motion  presented  by  appellee  to  strike  from  the  record  the  court's 
conclusions  of  law  and  fact.  There  is  no  statement  of  facts.  The 
record  shows  original  and  additional  conclusions  of  law  and  fact  in 
two  separate  papers,  each  duly  signed  by  the  trial  judge  and  both,  as 
appears  from  the  record,  filed  on  March  28,  1908.  The  court  ad- 
journed on  March  21,  1908.  With  regard  to  both  of  these  documents, 
it  is  chargred  in  the  motion  that  no  order  was  made  allowing  the  dis- 
trict judge  ten  days  after  adjournment  to  prepare  and  file  such  con- 
clusions; and  this  is  true:  but  we  are  of  the  opinion  that  such  order 
was  not  necessary,  but  that  under  the  provisions  of  section  1,  chapter 
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7,  Acts  First  Called  Session  of  the  Thirtieth  Legislature  (p.  446), 
the  judge  of  the  court  may  prepare  and  file  such  conclusions  of  law 
and  fact,  when  demand  is  made  therefor,  at  any  time  within  ten  days 
without  a  previous  order  to  that  effect,  which  is,  however,  required  in 
case  of  statements  of  facts  and  bills  of  exceptions  filed  after  adjourn- 
ment. 

As  to  the  additional  conclusions  of  law  and  fact,  appellees  state  in 
their  motion,  as  an  additional  ground  for  excluding  the  same,  that  al- 
though they  appear  to  have  been  filed  by  the  clerk  on  March  28th,  they 
were  not  in  fact  filed  until  April  6th,  more  than  ten  days  after  ad- 
journment, and  this  is  made  to  appear  by  the  affidavit  of  appellees' 
counsel  and  by  the  statement  of  the  district  judge  appended  to  the 
motion.  We  are  of  the  opinion  that  we  are  without  authority  to  con- 
sider the  affidavit  and  statement  referred  to  in  impeachment  of  the 
record  as  presented  to  us.  Appellees  should  have  proceeded  in  the 
District  Court  if  they  desired  to  so  correct  the  record.  (Willis  v. 
Smith,  90  Texas,  636;  Boggess  v.  Harris,  90  Texas,  477;  Ennis 
Merc.  Co.  v.  Wathen,  93  Texas,  622.)  The  motion  to  strike  out.  the 
conclusions  of  law  and  fact  is  overruled. 

This  is  a  suit  in  trespass  to  try  title  by  appellees  against  appellant 
to  recover  a  tract  of  land  out  of  the  Wm.  Little  league  and  labor  in 
Leon  County.  This  tract  is  a  part  of  the  northern  one-third  of  said 
survey.  As  to  appellee's  title,  it  is  sufficient  to  say  that  the  court 
found  that  appellees  were  the  owners  of  the  land  and  entitled  to  re- 
cover unless  their  title  was  defeated  by  appellant's  claim  of  title  under 
the  statute  of  limitations  of  five  years.  This  finding  is  not  contro- 
verted, and  as  a  conclusion  of  law  is  fully  supported  by  the  facts  found. 
The  assignments  of  error  present  only  alleged  errors  of  the  trial  court 
in  passing  upon  appellant's  claim  of  title  under  the  statute  of  limita- 
tion of  five  years.  The  deed  from  Wm.  Little  to  the  land  claimed  by 
appellees  had  been  lost  or  destroyed  and  was  not  of  record,  and  was 
established  by  circumstances. 

Appellant  claimed  title  under  duly  registered  deeds  from  persons 
claiming  to  be  the  heirs  of  Wm.  Little  or  vendees  of  such  heirs.  The 
court  found  that  such  deeds  had  been  duly  registered;  that  under 
them  appellant  had  been  in  continuous,  actual,  adverse  possession  of 
parts  of  the  land  conveyed,  cultivating,  using  or  enjoying  the  same 
and  paying  all  taxes  thereon  for  more  than  five  years  before  the  suit 
was  filed,  and  was  entitled  to  recover  the  undivided  interest  conveyed, 
except  for  the  insufficiency  of  some  of  the  deeds  to  describe  and  iden- 
tify the  land  thereby  conveyed.  As  to  some  of  these  deeds  the  court 
found  that  such  description  was  sufficient  and  gave  appellant  judg- 
ment for  the  undivided  interest  therein  conveyed.  The  description 
of  the  land  conveyed  by  the  other  deeds  was  not  sufficient  to  enable  ap- 
pellant to  prescribe  thereunder  unless  reference  can  be  had  to  a  cer- 
tain judgment  of  the  District  Court  of  Leon  County  particularly  re- 
ferred to  for  identification  and  description  of  the  land  conveyed.  This 
reference  gave  the  names  of  the  parties  to  said  judgment  and  otherwise 
sufficiently  identified  it.  This  judgment  had  not  been  recorded  nor  filed 
for  record  in  the  office  of  the  county  clerk,  as  provided  by  article 
4649,  Bevised  Statutes,  providing  for  the  record  of  such  judgment, 
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and  providing  also  that  until  bo  recorded  such  judgment  "shall  not  be 
received  in  evidence  in  support  of  any  right  claimed  by  virtue  thereof." 
For  this  reason  the  trial  court  held  that  it  could  not  be  looked  to  for 
description  and  identification  of  the  land  described  in  certain  of  the 
deeds,  and  the  description  without  this  being  insufficient  as  to  such 
portions  of  the  land  sued  for,  gave  judgment  for  appellees.  The  cor- 
rectness of  this  ruling  is  presented  by  appropriate  assignments  of 
error. 

The  statute  referred  to  has  no  application  to  the  question  involved. 
Appellant  is  not  claiming  title  under  this  judgment,  and  whether  such 
judgment,  unrecorded  in  the  county  clerk's  office,  can  be  looked  to  for 
the  identification  and  description  of  the  land  is  entirely  foreign  to  the 
purpose  of  the  statute.  The  conclusion  of  the  trial  court  on  this  point 
is  not  very  clearly  expressed,  but  we  assume,  from  the  way  the  ques- 
tion is  treated  by  both  appellant  and  appellees,  that  if  reference  could 
be  made  to  the  judgment  referred  to  in  the  deeds  for  description  of  the 
land,  such  deeds  would  be  sufficient  to  afford  a  basis  for  the  statute  of 
limitations  as  duly  registered  deeds  for  undivided  portions  of  the  land 
in  controversy  therein  conveyed. 

It  is  not  controverted  that  in  a  deed  the  land  may  be  sufficiently  de- 
scribed by  reference  to  another  registered  deed,  or  that  reference  to 
the  judgment  or  decree,  if  it  had  been  duly  recorded  in  the  office  of 
the  county  clerk  as  provided  in  article  4649,  might  be  used  for  this 
purpose.  This  rule  does  not  rest  upon  any  statute,  but  upon  the  gen- 
eral principle  that  that  is  certain  which  can  be  rendered  certain.  It 
has  been  held  in  McDonough  v.  Jefferson  County  (79  Texas,  539) 
that  a  duly  registered  deed  containing  no  description  of  the  land,  but 
referring  for  such  description  to  an  unrecorded  deed,  was  not  sufficient 
to  afford  a  basis  for  prescription  under  the  statute  of  limitation  of 
five  years.  As  such  a  deed  contained  nothing  on  its  face  to  indicate  to 
the  owner  that  it  involved  his  land,  it  would  clearly  not  be  notice  to 
him,  which  is  the  purpose  of  the  requirements  that  the  deed  under 
which  the  title  is  claimed  under  the  five  years  statute  should  be  regis- 
tered, and  this  would  seem  to  be  true  even  if  the  deed  referred  to  was 
registered.  We  think,  however,  that  if  the  deed  upon  which  the  claim 
of  title  by  limitation  rests  is  duly  registered,  and  if  it  is  sufficient, 
from  what  appears  on  its  face,  together  with  what  appears  from  a 
judgment  of  the  District  Court  distinctly  and  clearly  referred  to,  to 
serve  as  notice  to  the  owner  that  his  land  is  claimed  under  the  deed, 
it  would  be  sufficient.  In  other  words,  we  think  that  to  identify  and 
render  definite  the  description  of  land  in  a  registered  deed,  to  sup- 
port limitation,  resort  may  be  had  to  a  judgment  of  the  District  Court 
not  recorded  in  the  county  clerk's  office,  to  help  out  a  description  of 
land  conveyed,  in  the  same  way  and  to  the  same  extent  as  a  recorded 
deed.  (Snow  v.  Starr,  75  Texas,  416;  Catlett  v.  Starr,  70  Texas, 
485;  Watson  v.  McLane,  18  Texas  Civ.  App.,  212;-  Hermann  v. 
Likens,  9j0  Texas,  455;  1  Cyc,  1090-1.)  See  also  dissenting  opinion 
of  Chief  Justice  Stayton  in  Schleicher  v.  Gatlin  (85  Texas,  276)  upon 
this  question  of  the  sufficiency  of  description  of  the  land  in  such  deeds. 
A  description  in  a  deed  can  be  just  as  effectually  and  readily  made 
certain  by  reference  to  a  judgment  recorded  in  one  book  as  a  deed 
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recorded  in  another,  both  being  public  records,  kept  in  the  same  build- 
ing and  quite  frequently  in  the  same  room. 

The  deeds  rejected  by  the  court,  on  the  ground  that  the  description 
of  the  land  was  insufficient  without  reference  to  the  judgment,  on  their 
face  conveyed  undivided  interests  of  the  grantors  as  heirs  of  Wm. 
Little  in  the  Wm.  Little  league  of  land  in  Leon  County,  referring  to 
the  judgment  to  show  the  amount  of  such  interest  owned  bv  them 
and  for  description  of  the  portion  of  the  Little  league  out  of  which 
such  interests  are  to  be  taken.  The  reference  to  the  judgment  should 
be  given  the  same  consideration  as  a  reference  to  a  recorded  deeH  for 
description.  We  are  of  the  opinion  that  the  trkl  court  erred  in  hold- 
ing that  the  judgment  not  having  been  recorded  in  the  office  of  the 
county  clerk  could  not  be  consulted  in  order  to  ascertain  with  definite- 
ness  and  certainty  the  land  or  interest  therein  conveyed. 

We  can  not  say  from  this  record  that  the  court  erred  as  to  the 
amount  of  the  interest  conveyed  by  the  Bragger  and  Stroud  and  Wm. 
Watson  deeds,  and  the  assignments  of  error  with  regard  to  these  deeds 
are  overruled. 

Appellees  by  their  second  cross-assignment  of  error  complain  that 
the  court  erred  in  adjudging  to  appellant  the  132%  acres  under  the 
Bragger  deed  and  the  82%  acres  under  the  Stroud  deed  (both  undi- 
vided) to  be  taken  entirely  out  of  the  tract  of  935  acres  in  controversy. 
The  935  acres,  as  to  which  the  court  found  that  appellees  had  title 
unless  defeated  by  appellant's  limitation  claim,  are  a  part  of  the  tract 
of  1,475  acres  described  in  the  Stroud  deed  and  the  1,325  acres  de- 
scribed in  the  Bragger  deed,  of  which  undivided  interests  of  82% 
acres  and  132%  acres  respectively,  as  found  by  the  court,  are  con- 
veyed. Appellant  took  no  title  by  either  of  these  deeds.  They  can  only 
serve  as  a  basis  for  his  claim  of  title  under  the  statute  of  limitation  of 
five  years,  and  this  claim  must  be  confined  to  the  land  or  interest  em- 
braced in  the  terms  of  the  deed;  that  is,  if  the  court's  findings  are 
correct,  to  an  undivided  interest  of  132%  acres  out  of  the  1,325  acres 
and  82%  acres  out  of  the  1,475  acres.  Only  such  proportion  of  these 
interests  as  the  amount  of  the  land  in  the  tract  claimed  by  appellees 
bears  to  the  said  tracts  of  1,325  acres  and  1,475  acres  respectively 
should  be  taken  out  of  the  land  in  controversy,  and  only  such  propor- 
tion of  the  935  acres  was  in  fact  conveyed  by  the  deeds  referred  to. 

Other  assignments  and  cross-assignments  of  error  not  herein  other- 
wise disposed  of  are  overruled. 

We  are  unable  from  the  findings  of  fact  of  the  trial  court  to  deter- 
mine satisfactorily  what  judgment  should  have  been  rendered  by  the 
trial  court,  and  are  therefore  compelled  to  remand  the  cause.  The 
judgment  is  reversed  and  the  cause  remanded  for  another  trial  in  ac- 
cordance with  this  opinion. 

ON  MOTION  FOR  REHEARING. 

The  record  in  this  cause  was  filed  in  this  court  July  3,  1908.     On 
October  9th  appellee  filed  a  motion  to  strike  out  "additional  findings 
of  fact  and  conclusions  of  law"  of  the  trial  court,  on  the  ground  that, 
Vol.  LVTI  Civil— 6. 
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although  they  appear  from  the  record  to  have  been  filed  within  ten 
days  after  the  adjournment,  they  were  not  in  fact  so  filed  until  after 
the  expiration  of  such  time,  supporting  such  motion  by  affidavits. 
This  motion  was  submitted  and  consideration  therefor  taken  with  the 
case,  and  on  June  21,  1909,  the  cause  was  decided,  the  motion  to  strike 
out  being  refused  for  reasons  stated  in  the  opinion. 

On  July  4,  1909,  appellee  filed  in  this  court  his  motion  for  a  re- 
hearing, and  on  October  5,  1909,  filed  a  motion  praying  that  proceed- 
ings be  stayed  until  he  could,  by  proceedings  in  the  District  Court, 
have  the  record  corrected  so  as  to  show  that  no  notice  of  appeal  was  in 
fact  given,  and  that  the  additional  conclusions  of  fact  were  in  fact 
filed  more  than  ten  days  after  adjournment  of  the  trial  court. 

In  so  far  as  concerns  the  motion  to  dismiss  the  appeal  on  the 
ground  that  no  notice  of  appeal  was  given,  the  record  showed  that 
such  notice  was  properly  given  in  open  court.  Appellees'  affidavit  that 
this  was  not  true  was  met  by  the  counter  affidavit  of  appellant's  coun- 
sel that  such  notice  was  properly  given  and  entered  and  that  the  rec- 
ord in  this  particular  speaks  the  truth.  Upon  this  showing  we  over- 
ruled the  motion  to  dismiss  at  the  last  term. 

As  to  the  motion  filed  October  5th  to  stay  proceedings  until  appellee 
could  have  the  record  corrected  so  as  to  show  thut  the  additional  con- 
clusions of  law  and  fact  were  not  filed  in  time,  it  is  stated  by  appellee 
in  the  motion  that  suit  to  correct  this  part  of  the  record  was  filed  in 
the  District  Court  on  August  8,  1909,  but  citation  was  quashed  as  de- 
fective. Unquestionably  in  a  case  of  this  kind  it  would  be  proper  to 
delay  the  decision  of  the  case  until  the  record  could  be  corrected  in 
the  trial  court,  which  is  the  only  way  in  which  it  can  be  done  (Willis 
v.  Smith,  90  Texas,  636;  Boggess  v.  Harris,  90  Texas,  477;  Ennis 
Merc.  Co.  v.  Wathen,  93  Texas,  624),  and  this  may  be  done  as  well 
after  the  judgment  (of  the  appellate  court)  is  rendered  as  before,  but, 
as  said  in  Gulf,  C.  &  S.  F.  By.  Co.  v.  Cannon  (88  Texas,  314),  "pro- 
vided the  attention  of  the  counsel  has  not  previously  been  called  to 
the  omission  by  motion  or  otherwise." 

As  early  as  October  9,  1908,  appellee  filed  in  this  court  his  motion 
to  strike  out  the  additional  conclusions  of  law  and  fact  on  the  ground 
here  set  up,  supporting  such  motion  by  his  own  affidavit  and  that  of 
the  district  judge.  This  motion  was  overruled  on  the  authority  of  the 
cases  first  above  cited.  No  request  was  then  made  to  have  this  court 
delay  proceedings  until  the  record  could  be  corrected  in  the  District 
Court,  nor  were  any  steps  taken  to  have  this  done  until  August,  1909, 
nor  was  it  brought  to  the  attention  of  this  court  that  appellee  pro- 
posed to  institute  proceedings  to  have  it  done  until  October  5,  1909. 
It  is  not  contended  that  the  paper  copied  in  the  record  is  not  what 
it  purports  to  be,  but  only  that  it  was  filed  in  fact  a  few  days  too  late. 
Upon  the  record  thus  presented  we  do  not  feel  disposed  to  further  de- 
lay the  case  until  final  hearing  of  the  proceeding  instituted  by  appellee 
on  August  8,  1909,  and  for  that  reason  his  motion  is  overruled,  as  is 
also  his  motion  for  rehearing. 

Appellee  cites  the  case  of  Sykes  v.  Speer  (112  S.  W.,  422),  with 
which,  it  is  contended,  our  ruling  that  in  this  matter  affidavits  will 
not  be  heard  to  contradict  the  record  is  in  conflict.    We  do  not  so  un- 
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derstand  the  decision,  but  our  interpretation  of  the  opinion  is  that  the 
certificate  of  the  trial  judge  to  the  conclusions  of  law  and  fact  as 
found  in  the  record  contradicted  the  file  mark  of  the  clerk,  and  showed 
that  the  conclusions  were  not  filed  in  time.  Otherwise  the  opinion  on 
this  point  is  in  direct  conflict  with  the  several  opinions  of  the  Supreme 
Court  in  the  cases  herein  cited.    Motion  overruled. 

Reversed  and  remanded 


J.  L.  Thorn  v.  G.  T.  Lanier. 

Decided  October  9,   1909. 

ON   MOTION    TO  AFFIRM   ON   CERTIFICATE. 

1. — Affirmance  on  Certificate — Transcript. 

A  properly  certified  copy  of  the  judgment  sought  to  be  affirmed  on  certificate 
must  accompany  the  motion  to  affirm,  otherwise  the  motion  will  be  refused. 

2. — Same — Statute. 

Under  the  provisions  of  article  1016,  Rev.  Stats.,  the  appellee  or  defend- 
ant in  error  is  required  to  file  the  certificate  for  affirmance  of  a  judgment  at 
the  term  of  the  Appellate  Court  to  which  the  appeal  is  returnable.  A  failure  to 
do  this  is  fatal  to  a  motion  to  affirm. 

Xo  briefs  for  either  party. 

REESE,  Associate  Justice. — Appellee  by  this  motion  seeks  to 
have  affirmed  on  certificate  a  certain  judgment  procured  by  him 
against  appellant  in  the  District  Court. 

The  transcript  accompanying  the  motion  contains  what  purports 
to  be  a  copy  of  the  judgment  sought  to  have  affirmed,  but  such  copy  i< 
not  certified  by  the  district  clerk  to  be  a  copy  of  such  judgment.  Tt 
seems  to  be  settled  law  in  this  State  that  a  properly  certified  copy  of 
the  judgment  must  accompany  the  motion  to  affirm,  otherwise  the  mo- 
tion will  be  refused.  (House  v.  Williams,  40  Texas,  347;  Sloan  v. 
MrMillin,  113  S.  W.,  587.) 

There  is  another  objection  to  the  motion.  The  appeal  was  perfected 
by  filing  of  appeal  bond  March  27,  1909.  The  time  for  filing  the  rec- 
ord here  expired  June  25th.  The  term  of  this  court  continued  by  law 
until  first  Monday  in  July.  So  the  appeal  was  returnable  to  that 
term.  The  motion  to  affirm  and  certificate  were  filed  in  this  court 
September  23,  1909.  Under  article  1016,  Revised  Statutes,  the  appel- 
lee or  defendant  in  error  is  required  to  file  the  certificate  for  affirm- 
ance at  the  term  of  the  appellate  court  to  which  the  appeal  is  return- 
able. (Laughlin  v.  Dabney,  86  Texas,  120;  Pickett  v.  Mead,  25  S.  W., 
654.)     The  motion  to  affirm  must  be  refused. 

Motion  refused. 
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International  &  Great  Northern  Railroad  Company  and  T.  J. 

Freeman,  Receiver,  v.  H.  P.  Wynne. 

Decided  October  13,  1909. 

1. — Receivership — Bight  to  Sue  Receiver. 

Without  regard  to  the  right  to  sue  a  receiver  without  leave  of  the  court 
appointing  him,  under  the  provisions  of  the  Acts  of  Congress  of  March  3,  1887, 
and  August  13,  1888,  where  it  is  alleged  by  a  plaintiff  in  a  suit  against  a 
receiver  that  the  court  appointing  the  receiver  had  entered  an  order  expressly 
authorizing  and  empowering  him  to  defend  any  and  all  actions  which  had  been 
theretofore  brought  seeking  to  establish  any  claim  or  demand  against  the 
property  in  his  hands  as  such  receiver,  including  the  demand  of  plaintiff,  such 
order  was  authority  for  the  prosecution  of  plaintiff's  suit  against  said  receiver. 

2. — Same — Plea  in  Abatement. 

In  the  absence  of  a  denial  under  oath  by  a  receiver  of  the  allegation  in 
plaintiff's  petition  to  the  effect  that  plaintiff  was  authorized  by  the  court 
appointing  the  receiver  to  sue  him,  it  was  not  necessary  for  plaintiff  to  prove 
said  allegation. 

3. — Negligence— Conflicting  Evidence — Charge — Assumption  of  Fact. 

The  evidence  being  conflicting  as  to  whether  or  not  it  was  the  3uty  of 
defendant's  servant  to  ascertain  the  presence  of  plaintiff  under  a  locomotive 
before  moving  the  same,  it  was  reversible  error  for  the  court  to  assume  in  ita 
charge  to  the  jury  that  the  failure  of  the  servant  to  ascertain  that  fact  was 
negligence  as  a  matter  of  law. 

Appeal  from  the  District  Court  of  Anderson  County.  Tried  below 
before  Hon.  B.  H.  Gardner. 

King  &  Morris,  for  appellants. — Plaintiffs  petition  on  its  face 
shows  that  the  cause  of  action,  if  any  he  has,  is  against  the  Interna- 
tional &  G.  N.  R.  R.  Co.,  defendant,  and  not  against  the  defendant 
T.  J.  Freeman,  Receiver,  and  the  undisputed  evidence  showing  that 
plaintiff  had  not  obtained  permission  of  the  court  appointing  said  re- 
ceiver to  sue  this  receiver  on  this  cause  of  action,  it  was  error  not  to 
sustain  the  receiver's  objection  to  being  made  a  party  defendant  herein. 
Porter  v.  Sabin,  149  U.  S.,  473,  L.  ed.  bk.  37,  p.  815;  Barton  v.  Bar- 
bour, 101  U.  S.,  126,  L.  ed.  bk.  26,  p.  672;  23  Am.  &  Eng.  Ency.  of 
Law,  p.  1123,  sec.  2,  and  authorities  cited  in  note  8. 

The  court  erred  in  its  charge  in  that  it  assumed  that  the  failure  to 
ascertain  the  presence  of  plaintiff  or  to  warn  him  of  the  intention  to 
move  the  engine  and  tank  under,  which  plaintiff  was  at  work  was  neg- 
ligence. Whether  or  not  such  failure  to  ascertain  the  presence  of 
plaintiff  and  to  warn  him  of  the  intention  to  move  said  engine  was 
negligence  was  the  principal  issue  in  the  case,  and  it  was  error  for  the 
court  to  assume  that  it  was  negligence.  Dillingham  v.  Parker,  80 
Texas,  572;  Galveston,  H.  &  S.  A."  By.  v.  Davidson,  61  Texas,  204; 
Houston  &  T.  C.  Ry.  v.  Nixon,  52  Texas,  27;  Missouri  Pac.  By.  v. 
Christman,  65  Texas,  369;  Texas  Cent.  Ry.  v.  Waldie,  101  S.' W., 
517;  Dallas  &  0.  C.  El.  Ry.  v.  Harvey,  27  S.  W.,  423;  Missouri,  K. 
&  T.  Ry.  v.  Sparks,  35  S.  W.,  745 ;  St.  Louis  S.  W.  Ry.  v.  Smith,  63 
S.  W.,  1064;  Dallas  Con.  El.  St.  Ry.  v.  Ely,  91  S.  W.,  887. 
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Campbell,  Sewell  &  Strickland,  for  appellee. — A  receiver  of  a  rail- 
road corporation  is  a  proper  party  to  a  suit  for  damages  for  injuries 
sustained  from  negligence  of  the  railroad  oompany  prior  to  the  re- 
ceiver's appointment,  and  it  is  not  necessary  to  secure  permission 
from  the  court  appointing  him  as  such  receiver  in  order  to  maintain 
a  suit  against  him  as  such,  especially  where  it  is  not  sought  to  disturb 
the  property  in  his  hands  or  to  control  the  due  administration  thereof 
by  the  court  appointing  him,  and  the  only  relief  asked  as  against  such 
receiver  being  that  the  judgment  be  certified  to  the  court  by  whom  he 
was  appointed,  for  classification  and  payment,  in  due  course  of  admin- 
istration. Acts  of  Congress,  1887,  24  stat,  p.  554;  1888,  stat.  25,  p. 
436;  art.  1-183,  Eev.  Stats,  of  Texas;  Dallas  Consol.  Trac.  Ry.  Co.  v. 
Hurler,  31  S.  W.,  73-76;  Howe,  Receiver,  v.  Harding,  76  Texas,  17- 
24 ;  Abbev  v.  International  &  G.  N".  Rv.  Co.,  23  S.  W.,  934 ;  Fordvce  v. 
DuBose,  26  S.  W.,  1051 ;  San  Antonio  &  A.  P.  Ry.  v.  Adams,  24  S. 
\V\,  810;  Gableman  v.  Peoria  D.  &  E.  Ry.  Co.,  179  TJ.  S.,  335. 

The  court  did  not  err  in  his  charge  to  the  jury,  because  the  facts 
constituting  negligence  in  the  case  at  bar  are  undisputed,  and  are  such 
that  reasonable  mind3  may  draw  but  one  conclusion  from  them,  and 
that  one  of  negligence.  Mexican  N.  R.  Co.  v.  Finch,  27  S.  W.,  1028 ; 
San  Antonio  &  A.  P.  Ry.  Co.  v.  Hodges,  120  S.  W.,  848;  El  Paso  & 
S.  R.  Co.  v.  Darr,  93  S.  W.,  166 ;  Bonn  v.  Galveston,  n.  &  S.  A.  R.  R. 
Co.,  82  S.  W.,  808;  Texas  Mex.  Ry.  Co.  v.  Higgins,  99  S.  W.,  200; 
Gulf,  C.  &  S.  F.  R.  R.  Co.  v.  Gasscamp,  69  Texas,  546;  Sanchez  v. 
San  Antonio  &  A.  P.  Ry.  Co.,  30  S.  W.,  431 ;  Haass  v.  Galveston,  H. 
&  S.  A.  Rv.  Co.,  57  S.  W.,  855;  Galveston,  H.  &  S.  A.  Rv.  Co.  v. 
Miehalke,  37  S.  W.,  480;  LaBrie  v.  Cartwright,  118  S.  W.,  786;  Lone 
Star  Brewing  Ass'n  v.  Willie,  114  S.  W.,  186;  International  &  G.  N. 
R.  R.  Co.  v.  Wrav,  96  S.  W.,  75 ;  Houston  &  T.  C.  R.  Co.  v.  Blan.  62 
S.  W.,  552. 

XEILL,  Associate  Justice. — This  suit  was  brought  by  the  appel- 
lee against  the  appellant  railroad  company  and  Thomas  J.  Freeman 
in  his  official  capacity  as  its  receiver  to  recover  damages  against  the 
company  for  personal  injuries  alleged  to  have  been  inflicted  by  the 
negligence  of  its  servants.  The  defendant,  Freeman,  answered  by  a 
general  demurrer,  and  by  special  exception  to  the  effect  that  it  is 
apparent  from  the  petition  that  the  alleged  cause  of  action  accrued 
before  he  was  appointed  receiver  of  the  company,  and  it  does  not  ap- 
pear from  the  allegations  that  plaintiff  procured  permission  of  the 
court  in  which  the  receivership  is  pending  to  sue  him.  Freeman  then 
answered  that  the  alleged  cause  of  action  arose  before  his  appoint- 
ment, and  that  plaintiff  had  not  been  granted  authority  to  make  him 
a  party  to  this  action.     Each  defendant  pleaded  a  general  denial. 

The  general  and  special  exceptions  were  overruled,  and  the  trial 
resulted  in  a  verdict  and  judgment  in  favor  of  the  plaintiff  for  the 
sum  of  $15,000.  It  was  ordered  that  the  judgment  entered  on  the 
veTdict  be  certified  for  classification  and  payment  to  the  Circuit  Court 
of  the  United  States,  wherein  the  receivership  is  pending. 

Opinion. — The  first  and  second  assignments   of  error  complain   of 
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the  court's  overruling  the  general  and  special  exceptions  to  plain- 
tiff's petition;  and  the  third,  that  the  verdict  against  the  receiver  is 
contrary  to  the  evidence  in  that  it  conclusively  shows  that  the  cause 
of  action  arose  long  before  his  appointment,  and  that  the  suit  is  not 
in  respect  to  any  act  or  transaction  of  the  receiver  in  carrying  on 
the  business  of  the  railroad  company  as  its  receiver,  it  not  appearing 
that  plaintiff  had  previously  to  filing  the  suit  obtained  an  order  of 
the  court  wherein  the  receivership  was  pending,  to  sue  the  receiver. 

In  determining  the  two  first  assignments  we  deem  it  unnecessary 
to"  decide  whether,  under  the  Act  of  Congress  of  March  3,  1887,  as 
corrected  by  the  Act  of  August  13,  1888,  sec.  3,  24  U.  S.  St.,  436,  a 
receiver  can  be  sued  without  leave  of  the  court  for  an  alleged  wrong- 
ful act  committed  in  the  operation  of  the  road  before  he  hecame  re- 
ceiver. For  if  it  should  be  conceded  that  leave  in  this  case  for  the 
plaintiff  to  sue  the  receiver  was  essential;  yet  if,  as  is  alleged  in  plain- 
tiff's petition,  the  court  appointing  the  receiver  entered  an  order  ex- 
pressly authorizing  and  empowering  him  to  defend  any  and  all  actions 
which  had  been  theretofore  brought  seeking  to  establish  any  claim  or 
demand  against  the  property  in  his  hands  as  such  receiver,  includ- 
ing the  demands  of  plaintiff,  such  order,  regardless  of  the  statute 
cited,  was  ample  authority  for  the  prosecution  and  maintenance  of  this 
suit  against  Freeman  in  his  capacity  of  receiver  of  the  railroad  com- 
pany. (I  Elliott  on  Railroads  (2nd  ed.)  sec.  571.)  We,  therefore, 
hold  that  the  petition  was  good  as  against  the  exceptions  referred  to. 

In  regard  to  the  third  assignment,  we  deem  it  sufficient  to  say  that, 
as  the  allegations  in  plaintiff's  petition  respecting  his  right  to  prose- 
cute his  action  against  the  receiver  were  not  denied  by  the  defendant 
Freeman  under  oath  as  required  by  statute  (Rev.  Stats.,  1895,  art. 
1265)  it  wras  not  necessary  for  plaintiff  to  prove  them.  (Townes  on 
Pleading,  299.) 

The  fourth  assignment  of  error  complains  of  this  paragraph  of  the 
court's  charge: 

"The  undisputed  facts  in  the  case  show  that  H.  P.  Wynne,  the 
plaintiff,  an  air-brake  machinist  in  the  employ  of  the  defendant  rail- 
road company,  was  at  work  in  discharge  of  his  duty  as  such  air-brake 
machinist  under  the  tank  of  engine  No.  258  when  said  ensrine  and 
tank  was  caused  to  move  and  run  over  and  crush  plaintiffs  hand, 
thereby  causing  amputation.  Now  you  are  charged  that  if  you  find 
from  the  preponderance  of  the  evidence  that  said  injury  was  caused 
by  the  failure  of  the  employees  so  causing  said  engine  to  move  to 
ascertain  the  presence  of  plaintiff  under  said  tank  or  to  warn  him  of 
the  intention  to  move  said  engine  and  tank,  and  if  you  further  find 
that  such  failure  to  ascertain  the  presence  of  plaintiff,  or  to  warn 
him  of  the  intention  to  move,  if  there  was  such  failure,  was  the  direct 
and  proximate  cause  of  the  injury  to  plaintiff,  then  you  will  find  for 
the  plaintiff,  otherwise  you  will  find  for  the  defendant." 

The  evidence  shows  that  the  plaintiff  went  under  the  tank  with- 
out the  knowledge  of  defendant's  servant  who  moved  or  cauced  the 
movement  of  the  engine  to  which  it  was  attached ;  and  that,  from 
the  time  he  went  under  it  until  the  engine  was  moved,  such  servant 
did  not  know,  or  have  any  reason   to  suspect  he  was  there.     As  to 
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whether  it  was  the  servant's  duty  to  ascertain  the  presence  of  plain- 
tiff under  the  tank  or  warn  him  of  his  intention  to  move  the  engine 
and  tank,  the  evidence  is  conflicting.  If  the  uncontradicted  evidence 
showed  that  such  was  the  servant's  duty  his  failure  to  discharge  it 
would  be  negligence.  But  such  is  not  the  state  of  the  evidence. 
Therefore,  the  question  of  whether  the  failure  of  the  servant,  who 
moved  or  caused  the  engine  to  move,  to  ascertain  the  presence  of 
plaintiff  under  the  tank  or  to  warn  him  of  his  intention  to  move  the 
engine  and  tank  was  negligence,  was  one  of  fact  which  should  have 
been  submitted  to  the  jury.  This  the  charge  fails  to  do;  but,  in 
effect,  assumes  it  was  negligence  as  a  matter  of  law.  In  this  the 
charge  is  clearly  erroneous. 

The  remaining  assignment  complains  that  the  verdict  is  excessive. 
As  the  judgment  will  be  reversed  for  reason  of  the  error  indicated, 
the  question  raised  becomes  purely  academic,  and  will  not  be  con- 
sidered.   Beverffed  and  remanded. 

Reversed  and  remanded. 


A.  C.  Allen  et  al.  v.  J.  C.  Hutcheson. 

Decided  October  13,  1909. 

1. — Corporation — Election  of  Directors. 

When  the  charter  of  a  corporation  provides  that  its  board  of  directors 
shall  be  elected  by  the  stockholders,  and  that  its  office  and  place  of  business 
should  be  at  a  certain  place,  an  election  of  directors  by  the  existing  board  of 
directors  at  a  meeting  held  at  a  place  other  than  its  place  of  business,  is  illegal 
and  void. 


8. — Same— Acts  of  Individual  Directors — Liability. 

The  acts  of  the  individual  members  of  a  board  of  directors  of  a  corporation 
in  the  purchase  of  land  and  expenditures  of  money  do  not  constitute  the  acts 
of  the  corporation,  and  such  individuals  are  responsible  to  the  stockholders  for 
losses  occasioned  thereby. 

a. — Same— Constructive  Fraud — Acts  of  Interested  Directors. 

The  acts  of  a  board  of  directors  in  appropriating  money  of  the  corporation 
to  the  payment  of  back  salaries  to  themselves,  and  to  the  purchase  of  land 
in  which  some  of  the  members  of  the  board  are  interested  are  illegal  and  void 
as  against  the  stockholders. 

4. — Same — Violation  of  Decree  of  Court — Liability. 

Members  of  a  board  of  directors  of  a  corporation  who  wilfully  expend  and 
disburse  the  money  of  the  corporation  in  violation  of  a  decree  of  a  court  directing 
how  the  money  shall  be  paid  out,  are  personally  liable  to  the  persons  to 
whom  the  decree  directs  the  money  to  be  paid ;  nor  can  this  liability  be  avoided  by 
the  passive  nonparticipation  of  a  member  in  the  action  of  the  board,  when  the 
duty  is  expressly  imposed  upon  such  member  by  said  decree  to  see  that  said 
money  is  applied  in  accordance  with  the  directions  of  the  decree. 

Error   from  the  District  Court  of   Harris   County.     Tried  below 
before  Hon.  Charles  E.  Ashe. 

Masterson,    Atkinson    &    Masterson,    for   plaintiff   in    error. — The 
charge  complained  of  is  erroneous  wherein  it  instructed  the  jury: 
"That  the  Tobin  Oil -Company  had  on  hand  on  January  28,  1905, 
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the  sum  of  $8,642.93,  and  that  it  afterwards  invested  in  boring  wells 
in  the  Humble  oil  field,  $7,399.01,  and  that  said  investment  or  ex- 
penditure of  said  amount  was  done  without  any  authority  of  the 
board  of  directors  of  said  company,  which  was  a  complete  loss;  and 
these  dealings,  being  without  authority,  constituted  constructive 
fraud,  and  the  defendants  are  liable  therefor  to  plaintiff  for  any  in- 
jury occasioned  him  thereby;"  and  then  declaring  the  injury  for  this 
and  other  acts  mentioned  as  unlawful,  to  be  $2,293,  for  which  amount 
the  jury  were  instructed  to  bring  in  a  verdict  for  plaintiff. 

1.  Because  the  company  was  chartered  for  the  purpose  of  estab- 
lishing an  oil  company  to  produce,  sell  and  market  petroleum;  a 
2>resident  and  general  manager  were  appointed  to  carry  out  the  pur- 
pose of  the  charter,  on  land .  purchased  by  the  company  for  that  pur- 
pose, and  it  required  no  formal  action  of  the  board  of  directors  each 
time  a  well  was  sunk  for  the  purpose  of  producing  petroleum;  and, 
if  it  did,  the  omission  of  such  formalities  did  not  constitute  fraud 
of  any  kind,  either  actual  or  constructive;  and,  furthermore,  the  oil 
produced  by  said  assumed  unauthorized  acts  of  said  president  and 
the  general  manager  (who  owned  one-half  of  the  stock  of  the  com- 
pany and  were  directors  thereof)  was  marketed  by  said  company  and 
the  proceeds  of  the  sale  thereof  was  put  into  the  treasury  of  the  com- 
pany and  reinvested  by  said  company  in  the  course  of  its  business 
and  within  the  scope  of  its  charter  powers;  whereby  the  said  acts  of 
the  officers  were  ratified,  all  legal  quibbles  satisfied,  and  errors  of 
form  condoned. 

2.  Because  the  undisputed  evidence  showed  that  this  plaintiff  in 
error  took  no  part  in  expending  said  money  in  the  Humble  oil  field, 
and  had  no  knowledge  thereof  until  after  the  plan  to  exploit  for  oil 
in  said  Humble  and  other  fields  had  been  determined  upon,  and  the 
money  of  said  company,  to  a  large  extent,  expended  for  said  purpose. 

That  general  manager  T.  H.  Bass  had  authority,  without  action  of 
the  board  of  directors,  to  expend  the  corporate  funds  to  produce  oil 
from  its  lands,  see  Hamra,  Rec'vr.,  v.  Drew,  83  Texas,  77 ;  Xat'l  Bank 
of  Jefferson  v.  Goolsby,  35  S.  W.,  713;  Tyler  Building  and  Loan 
A8so.  v.  Forse,  59  S.  W.,  818;  Dallas  Ice  Factory,  etc.,  v.  Crawford, 
44  S.  W.,  875. 

As  to  the  liability  of  A.  C.  Allen,  as  director  of  the  company,  at 
the  suit  of  stockholders,  see  Spellings'  Appeal,  71  Pa.  St.,  11;  Jere- 
miah Smith's  Cases  on  Private  Corporations,  vol.  1,  p.  358;  God- 
bold  v.  Branch  Bank  at  Mobile,  11  Ala.,  191;  Hodges  v.  Xew  Eng- 
land Screw  Co.,  1  E.  L,  312;  Swentzel  v.  Penn  Bank,  147  Pa.  St., 
140;  Maisch  v.  Saving  Fund,  5  Phila.,  30. 

The  case  of  San  Antcnio  Street  Railway  v.  Adams,  87  Texas,  131, 
which  held  the  resolution  of  board  of  directors  void,  because  two 
out  of  four  of  the  directors  present  and  voting  were  individually 
interested  in  the  matter  voted  on,  is  not  applicable;  because,  Love- 
joy's  having  one-third  pquitable  interest  in  the  land  did  not  disqualify 
him  to  vote  to  purchase  the  two-thirds  owned  by  Brown  and  Allen, 
and  they  could  not  recover  their  two-thirds  interest  back  from  the  com- 
pany, the  legal  title  to  which  then  stood  in  Brown.  Jesup  v.  Illinois 
Central  R.  Co.,  43  Fed.,  483,  499,  500. 
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That  corporate  acts  may  be  proved  or  established  by  parol,  where 
omitted  from  the  minutes,  see  Fort  Worth  Publishing  Co.  v.  Hitson, 
80  Texas,  216;  Kelley  v.  Collier,  11  Texas  Civ.  App.,  353;  Pickett 
t.  Abney,  84  Texas,  647. 

Hutcheson,  Campbell  &  Hutcheson,  for  defendant  in  error. — Duties 
of  trustee:  (a)  Must  conform  strictly  to  the  directions  of  the  trust. 
2  Pomeroy,  sec.  1062. 

(b)  When  the  directions  are  made  by  a  court,  they  must  be  car- 
ried out  with  absolute  fidelity.    2  Pomeroy,  sec.  1064. 

(c)  Must  use  due  diligence  in  getting  possession  of  the  trust  prop- 
erty, or  is  liable  for  negligence.  2  Pomeroy,  sees.  1066-7;  28  Am. 
and  Eng.  Enc,  1065. 

(d)  Must  not  delegate  his  authority;  if  so,  he  is  liable  to  the 
beneficiaries.     2  Pomeroy,  sec.  1068;  28  Am.  and  Eng.  Ency.,  1066. 

(e)  Liable  for  failure  or  negligence  on  his  part  or  any  of  his  ajrenK 
2  Pomeroy,  sees.  1072-3,  sec.  1075;  28  Am.  and  Eng.  Enc,  p.  1068. 

(f)  It  is  his  duty  to  act  in  perfect  good  faith,  and  in  the  interest 
of  the  cestui  que  trust,  and  not  deal  with  the  property  for  his  own 
advantage.    2  Pomeroy,  sec.  1065. 

(g)  Cannot  accept  any  position,  or  act  in  any  relation,  or  do  any 
act  inconsistent  with  the  interest  of  the  beneficiary.  2  Pomeroy,  sec. 
1077,  and  notes;  28  Am.  and  Eng.  Enc,  1071,  and  notes. 

(f)  Cannot  trust  funds  or  the  management  thereof  to  another.  28 
Am.  and  Eng.  Enc,  p.  1066,  and  notes;  p.  1073. 

(g)  Acquiescence  in  the  misapplication  of  funds,  or  negligence  to 
see  to  the  direction  and  management  of  funds.  28  Am.  and  En<r. 
Enc,  sees.  1070-1-2 ;  and  large  list  of  cited  authorities  in  note ;  Perry 
on  Trusts,  sec  678;  John  v.  Battle,  58  Texas,  598,  citing  Story, 
Equity,  sec  1211;  Tenison  v.  Patton,  64  S.  W.,  810. 

Is  liable  for  the  utmost  value.  28  Am.  and  Eng.  Enc,  p.  1121 ; 
Pomeroy,  Eq.  Jur.,  sees.  1080  to  1084. 

The  underlying  principles  and  grounds  on  which  equity  will  hold 
such  transaction  void  discussed  at  great  length  and  ability  in:  Gard- 
ner v.  Ogden,  22  N.  Y.,  341-350;  Michoud  v.  Girod,  4  Howard,  U. 
S.,  503. 

That  the  directors  of  a  corporation  are  trustees  for  the  stockholders, 
and  as  such  are  bound  to  act  with  the  utmost  good  faith  for  the  com- 
mon interest  of  all;  and  that  they  can  not  secure  to  themselves  an 
advantage  not  common  to  all  the  stockholders,  and  are  liable  for  so 
doing:  10  Cyc,  787-788,  citing  many  cases;  also  701;  6  Thompson 
on  Corporations,  sec.  4009;  Pomeroy's  Eq.  Juris.,  sec.  1090;  Cook 
on  Stock  and  Stockholders,  sees.  648  and  657. 

To  this  unanimous  holding  of  the  text-books  and  cyclopedias,  we 
add  some  of  the  most  important  cases:  Tenison  v.  Patton,  64  S.  W., 
(Texas),  811;  Koehler  v.  The  Black  R.  F.  T.  Co.,  2  Black  (U.  S.), 
721;  Miner  v.  Belle  Isle  Ice  Co.,  17  L.  R.  A.,  110;  Farmers  Loan  & 
Trust  Co.  v.  N.  Y.  R.  R.  Co.,  34  L.  R.  A.,  76-84.  (All  these  splendid 
cases.) 

As  to  back  salaries:  McXulta  v.  Corn  Relt  Hnnk,  .">(>  Am.  St. 
Rep.,  211;  First  Cook  on  Stock  and  Stockholders,  sec.  657;  Wicker- 
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sham  v.  Crittenden,  93  CaL,  17;  Gridley  v.  Lafayette  R.  R.,  71  111-, 
200;  Butts  v.  Wood,  37  N.  Y.,  318-319. 

As  to  the  necessity  of  a  majority  of  disinterested  directors :  San  An- 
tonio St.  Ry.  Co.  v.  Adams,  87  Texas,  131;  10  Cyc,  811;  Coleman  v. 
Second  Ave.  Ry.  Co.,  38  N.  Y.,  201;  Butts  v.  Wood,  37  N.  Y.,  317. 

That  all  action  of  a  board  of  directors  must  be  taken  at  a  meeting 
duly  assembled,  otherwise  is  void:  3  Thompson  on  Corporations, 
sees.  3905-6,  3908;  10  Cyc,  774,  notes  69  and  70. 

Nor  can  ratification  take  place  except  by  board  duly  assembled: 
10  Cyc,  775;  notes  70-73,  with  large  list  of  authorities. 

That  the  quorum  present,  consisting  entirely  of  parties  at  interest 
in  the  resolution  passed,  was  wholly  illegal  and  void:  Thompson  on 
Corporations,  sec  8478;  San  Antonio  St.  Ry.  Co.  v.  Adams,  87  Texas, 
131  (opinion  by  Justice  Gaines) ;  10  Cyc,  811. 

NEILL,  Associate  Justice. — On  August  15,  1903,  the  J.  J.  Tobin 
Oil  Company  was  incorporated  under  the  laws  of  this  State,  L.  E. 
Daniell,  J.  J.  Tobin,  M.  M.  Jackson,  Stephen  Jackson  and  M.  A. 
Robertson  being  the  original  incorporators,  and  who  were  declared  in 
the  articles  of  incorporation  to  be  the  directors  for  the  first  year. 

The  powers  of  the  corporation,  as  declared  in  its  charter,  were  "For 
the  establishment  of  an  oil  company  for  the  purpose  of  producing, 
selling,  and  marketing  petroleum,  with  authority  to  contract  for  the 
lease  and  purchase  of  the  right  to  prospect  for,  develop  and  use  coal 
and  other  minerals  and  petroleum;  also  the  right  to  erect,  build  and 
own  all  necessary  oil  tanks,  cars  and  pipes  necessary  for  the  operation 
of  the  business  of  said  association."  The  charter  also  provided  that 
the  place  of  business  of  the  association  should  be  in  the  town  of  Sour 
Lake,  Hardin  County,  Texas,  and  that  it  should  be  its  principal 
office;  that  its  business  should  be  transacted  by  five  directors,  who 
should  be  elected  by  the  stockholders  annually,  on  the  first  Tuesday 
in  July;  and  that  its  capital  stock  should  be  $40,000,  to  be  divided 
into  400  shares  of  $100  each. 

After  its  organization,  one  hundred  shares  of  the  capital  stock, 
being  one-half  of  the  stock  issued,  became  involved  in  litigation.  In 
the  suit  A.  C.  Allen  was  plaintiff,  and  the  Oil  Company,  L.  E. 
Daniell  and  others,  among  whom  was  J.  C.  ITutcheson,  were  defend- 
ants or  adverse  parties.  The  cause  just  referred  to  was  styled  A.  C. 
Allen  v.  L.  E.  Daniell  et  al.  was  numbered  3439,  and  brought  in  the 
sixty-first  Judicial  District. 

On  May  7,  1904,  an  agreed  judgment  was  entered  in  that  suit,  the 
substance  of  which  is  as  follows:  A.  C.  Allen  recovered  against  all 
defendants,  all  interveners  and  parties  to  the  suit  the  entire  100  shares 
of  stock  sued  for  (the  certificates  for  the  stock  being  specifically  de- 
scribed in  the  judgment),  charged  with  certain  trusts  impressed  upon 
the  stock  by  the  judgment  or  decree,  which  are  as  follows:  $15,450 
for  the  benefit  of  A.  C.  Allen;  $4,000  for  the  benefit  of  the  First 
National  Bank  of  Sour  Lake,  Texas;  $7,000  for  the  benefit  of  Geo. 
"W.  Armstrong,  and  $10,750  for  the  benefit  of  J.  C.  Hutcheson. 

The  judgment  further  orders  that  the  Oil  Company  shall  issue 
certificates  for  said  100  shares  of  stock  to  A.  C.  Allen  in  such  way  ag 
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he  may  request  or  direct;  that  the  Oil  Company  shall  pay  Allen  all 
dividends  that  have  theretofore  accrued  on  said  100  shares  of  stock, 
and  dividends  that  may  thereafter  accuro  thereon;  that  the  money 
in  the  registry  of  the  court  of  the  55th  Judicial  District  and  in  the 
First  National  Bank  of  Houston,  Texas,  be  prorated  among  Allen, 
the  First  National  Bank  of  Sour  Lake,  Geo.  W.  Armstrong  and  J.  C. 
Hutcheson,  according  to  the  several  amounts  allowed  them  by  the  de- 
cree; that  all  dividends  and  earnings  which  might  thereafter  accrue 
upon  the  100  shares  of  stock  should  be  prorated  among  A.  C.  Allen, 
the  First  National  Bank  of  Sour  Lake,  Geo.  \V.  Armstrong  and  J. 
C.  Ilutcheson,  proportionate  to  their  several  amounts  until  they  shall 
have  been  fully  paid  and  discharged,  and  that  then  the  title  of  said 
100  shares  of  stock  should  become  absolute  in  A.  C.  Allen  and  not 
before;  that  the  Oil  Company  should  at  once  put  on  the  market  and 
dispose  of  the  oil  then  on  hand  and  deposit  the  money  realized  there- 
from applicable  to  said  100  shares  of  stock  affected  by  the  decree,  in 
court  for  distribution  as  ordered. 

At  the  time  the  agreed  judgment  was  entered  the  company  had  four 
wells  on  its  ten-acre  tract  at  Sour  Lake,  one  of  wluch  at  that  time 
was  not  productive  and  had  been  abandoned  prior  to  that  time;  one 
other  produced  very  little  and  after  that  time  it  did  not  pay  to  oper- 
ate it;  the  other  two  produced  large  quantities  of  oil,  and  these  con- 
ditions prevailed  on  the  first  of  January  following.  The  wells  were 
operated  under  lease  at  that  time,  and  the  Company  received  two- 
thirds  of  the  gross  production,  amounting  to  about  $5,000  per  month 
free  of  any  expense.  There  were  no  outstanding  debts  against  the 
Company  at  that  time.  Prior  to  the  date  of  the  agreed  decree,  the 
Tobin  Oil  Company  was,  by  an  order  of  the  court,  required  to  pay 
into  the  registry  of  the  court,  or  into  the  First  National  Bank,  the 
dividends  due  on  the  100  shares  of  stock  in  controversy,  which 
amounted  to  the  sum  of  $16,039.15.  The  Company  obeyed  the  order 
by  depositing  that  amount  in  said  bank,  and  that  money  was  on  hand 
when  the  agreed  judgment  referred  to  was  entered.  There  seems  to 
have  been  no  oil  on  hand  at  that  time. 

On  December  19,  1904,  the  books  of  the  Oil  Company  showed  a 
balance  to  its  credit  of  $18,355.04,  out  of  which  a  dividend  of  $11,550 
was  declared,  one-half  of  which  was  payable  to  A.  C.  Allen  on  the 
100  shares  of  stock  held  by  him  under  the  trust  impressed  by  the  de- 
cree aforementioned.,  At  its  close  of  business,  on  January  28,  1905, 
the  Tobin  Oil  Company  had  on  hand  $8,649.93,  and  there  was  also 
then  due  it  from  the  Guffy  Company  for  oil  about  $200. 

The  $16,039.15,  placed  in  the  bank  under  the  direction  of  the  court, 
and  one-half  of  the  dividend  of  $11,550  declared  by  the  Company  was 
paid  to  Allen  and  prorated  and  distributed  by  him  among  the  bene- 
ficiaries in  accordance  with  the  decree,  J.  C.  Hutcheson  receiving  his 
pro  rata  share  thereof.  This  was  all  the  money  he  ever  received  from 
Allen  or  any  one  else  upon  the  100  shares  of  stock  held  by  him  under 
the  decree  charged  with  the  trust  thereby  impressed  thereon. 

L.  F.  Benckenstein  acted  as  the  president  of  the  J.  J.  Tobin  Oil 
Company  on  November  7,  1904,  claiming  to  have  been  elected  on 
August  13,  of  that  year.    At  the  same  time  T,  H.  Bass  claims  to  have 
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been  elected  secretary  and  treasurer  of  the  Company  and  held  said 
position  from  then  until  the  suit  was  brought. 

When  this  suit  was  instituted  L.  F.  Benckenstein,  Mally  Eastham, 
T.  H.  Bass,  A.  C.  Allen  and  John  Lovejoy  were  acting  as  the  directors 
of  the  Oil  Company.  Benckenstein  and  Eastharn  claim  to  have  been 
elected  members  of  the  board  of  directors  of  the  Company  on  August 
1,  1004,  and  T.  II.  Bass  on  August  19,  1904,  and  A.  C.  Allen  and 
John  Lovejoy  on  January  28,  1905.  But  it  appears  from  the  minutes 
of  the  proceedings  on  those  dates  that  each  of  them  was  elected  by 
the  board  of  directors  instead  of  by  the  stockholders  of  the  Company 
as  provided  by  its  charter.  On  the  same  day  99  of  the  shares  of  the 
stock  covered  by  the  decree  above  referred  to  were  issued  to  A.  C. 
Allen  and  the  other  share  to  John  Lovejoy  and  registered  on  the  books 
of  the  company  in  their  names. 

On  January  28,  1905,  the  sum  of  $1,250  apiece  was  voted  to  L. 
F.  Benckenstein  and  T.  H.  Bass  for  salaries  from  August  to  Feb- 
ruary past,  also  resolutions  were  parsed  to  buy  one-tenth  of  an  acre 
of  land  at  Humble  and  ten  acres  near  Dayton  and  to  pay  therefor 
$2,500.  All  these  resolutions  were  passed  by  the  votes  of  Bencken- 
stein, Bass  and  Lovejoy,  though  Allen  was  present,  but  not  voting. 
Both  Lovejoy  and  Allen  were  owners  in  common  with  S.  Brown  of 
the  land  so  purchased,  Allen  having  bought  the  land  subsequent  to 
May  7,  1904,  for  a  much  less  price  than  it  was  sold  to  the  Tobin  Oil 
Company  and  afterwards  made  Brown  a  deed  to  it.  The  money  thus 
voted  to  Benckenstein  and  Bass  by  themselves  was  received  by  them, 
and  the  price  of  the  land  by  Brown  and  his  co-owners.  The  pur- 
ported resolutions  thus  appropriating  this  money  of  the  Company 
were  passed  at  a  meeting  purporting  to  be  of  its  board  of  directors, 
held  in  the  city  of  Beaumont,  Jefferson  County,  instead  of  at  it3  office 
and  place  of  business  at  Sour  Lake,  Hardin  County,  Texas.  After 
this  the  remainder  of  the  money,  $7,399.61,  was  spent  in  boring  a 
well  for  oil  on  the  one-tenth  of  an  acre  at  Humble  purchased  under 
and  bv  virtue  of  said  resolutions.  No  oil  was  obtained  bv  this  ex- 
penditure,  which  was  made  at  the  instance  of  Benckenstein,  Bass, 
Allen  and  Lovejoy,  without  the  consent  of  its  board  of  directors  and 
without  nutcheson's  knowledge,' and  against  his  protest  made  to  Allen 
as  soon  as  he  heard  of  it.  In  the  meantime,  the  wells  of  the  company 
at  Sour  Lake  had  been  exhausted  and  had  ceased  to  yield  enough  oil 
to  pay  expenses  of  operating  them.  Upon  the  expenditure  of  the 
$7,399.61  in  the  fruitless  effort  to  obtain  oil  at  Humble,  the  Com- 
pany's resources  were  entirely  consumed  and  it  ceased  to  do  business; 
and,  in  effect,  became  a  bankrupt  and  ceased  to  pay  its  annual  corpora- 
tion tax  from  that  time. 

On  these  undisputed  facts,  substantially  alleged  in  his  second 
amended  original  petition,  J.  C.  Hutcheson  brought  .suit  against  A. 
C.  Allen,  T.  H.  Bass,  L.  Benckenstein  and  the  J.  J.  Tobin  Oil  Com- 
pany, to  recover  of  them  the  balance  due  him,  as  charged  by  the 
decree  of  May  7,  1904,  on  the  100  shares  of  stock  held  in  trust  by 
Allen  for  its  payment.  Allen  denied  any  breach  of  the  trust  imposed 
upon  him  by  the  decree,  or  failure  of  his  duty  as  a  member  of  the 
board  of  directors  to  plaintiff,  or  of  any  participation  in  the  acts  of 
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the  other  members  of  the  board  which  resulted  in  plaintiff's  loss  of 
the  money  claimed  by  him  under  said  decree  of  the  District  Court 
on  the  100  shares  of  stock  charged  in  his  (Allen's)  hands  with  its 
payment.  Allen  also  filed  a  cross-bill  interpleading  other  parties. 
The  defendants  Bass  and  Benckenstein  interposed  a  general  and  special 
exceptions  to  the  plaintiffs  petition,  pleaded  a  general  denial  and, 
specially,  that  each  of  them  were  duly  elected  members  of  the  board 
of  directors  of  the  Company;  that  they  acquired  in  due  course  of 
business,  in  open  market,  for  a  valuable  consideration,  100  shares  of 
the  capital  stock  of  the  Oil  Company,  which  they  then  owned.  That 
since  their  election  as  members  of  said  board,  each,  in  conjunction 
with  its  other  members,  has  legitimately  applied  the  income  and 
profits  of  the  Company  to  the  prosecution  of  its  business  and  pur- 
poses as  authorized  by  its  charter;  and  that  neither  of  them  has  in 
any  manner  conspired  with  Allen  or  any  other  person  to  divert  the 
assets  of  the  corporation  to  any  other  purpose  than  its  legitimate 
business,  or  in  any  manner  sought  to  divert  from  plaintiff  any  divi- 
dends accruing  to  him  or  any  other  person,  but,  on  the  contrary,  has 
faithfully  applied  to  those  entitled  thereto  all  dividends  which  have 
accrued  upon  stock  of  said  company. 

The  case  was  tried  before  a  jury,  whom  the  court  instructed  as 
follows : 

"The  ^incontroverted  evidence  in  this  case  shows  that  on  the  28th 
day  of  January,  1905,  that  the  Tobin  Oil  Company  had  on  hand 
$8,642.93,  and  that  thereafter  it  invested  in  the  boring  of  wells  in 
the  Humble  oil  field,  $7,399.61.  You  are  further  instructed  that  the 
resolution  of  the  board  of  directors  of  the  Tobin  Oil  Company  of 
January  28,  1905,  voting  to  Bass  and  Benckenstein  $2,500,  and  to  S. 
Brown  $2,500  for  the  use  of  Brown,  Lovejoy  and  Allen  on  a  purchase 
of  land,  was  illegal  and  void,  for  the  reason  that  the  directors  voting 
said  amounts  were  personally  interested  therein;  and  you  are  further 
instructed  that  the  purchase  of  the  one-quarter  of  an  acre  of  land  in 
the  Humble  oil  field,  upon  which  they  afterwards  bored  for  oil,  for 
$2,500,  was  made  without  any  resolution  or  authority  of  the  board  pf 
directors  so  to  do;  and  you  are  further  instructed  that  the  subsequent 
expenditure  of  $7,399.61,  in  boring  the  oil  well  in  the  Humble  field, 
was  done  without  any  authority  of  the  board  of  directors  of  said 
company,  and  that  the  amount  of  money  so  expended  was  a  complete 
loss.  These  dealings  being  without  authority,  without  reference  to 
whether  they  constituted  actual  fraud,  did,  at  least,  constitute  con- 
structive fraud,  and  that  the  defendants  are  liable  therefor  to  the 
plaintiff  for  any  injury  occasioned  him  thereby;  and  you  are  further 
instructed  that  the  plaintiff's  proportion  of  the  amount  so  expended 
amounted  to  $2,293.  You  are  therefore  instructed  to  return  a  ver- 
dict in  favor  of  the  plaintiff  against  all  of  the  defendants  for  $2,293. 
You  are  further  instructed  to  find  against  the  defendant  A.  C.  Allen, 
on  his  cross-action  against  the  defendants  Bass  and  Benckenstein." 
A  verdict  was  returned  in  accordance  with  the  charge,  and  upon  it  the 
court  rendered  judgment  in  favor  of  J.  C.  Hutcheson  against  A.  C. 
Allen,  T.  H.  Bass  and  L.  F.  Benckenstein  and  the  J.  J.  Tobin  Oil 
Company  for  the  sum  of  $2,293,  together  with  interest  from  its  date 
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at  the  rate  of  six  percent  per  annum.  From  the  judgment  all  the 
parties  against  whom  it  was  rendered  sued  out  this  writ  of  error; 
but  it  is  prosecuted  by  A.  C.  Allen  alone,  none  other  of  the  parties 
having  filed  a  brief  in  this  Court. 

It  is  complained  that  the  court  erred  in  giving  the  peremptory 
charge  above  Quoted.  If  the  foregoing  undisputed  facts  do  not  con- 
clusively 6how  a  fraudulent  conspiracy  on  the  part  of  defendants 
to  deprive  the  plaintiff  of  the  balance  of  his  money  with  which  the 
decree  charged  the  one  hundred  shares  of  stock  and  imposed  upon  the 
J.  J.  Tobin  Oil  Company  the  duty  of  paying,  out  of  the  dividends  and 
earnings,  to  Allen,  to  be  paid  by  him  as  directed,  they  at  least  estab- 
lish such  constructive  fraud  as  to  make  them  all  liable  to  plaintiff  for 
his  pro  rata  share  of  the  money  earned  by  the  corporation  and  wrong- 
fully appropriated,  against  the  express  commands  of  the  decree,  for 
back  salaries,  bits  of  land  and  frittered  away  in  proudly  boring  for  oil 
in  Humble  fields.  If  it  should  be  conceded  that  men  can  constitute 
themselves  members  of  a  board  of  directors  of  a  corporation  at  so- 
called  meetings  of  such  a  board,  held  in  a  city  other  than  where  its 
charter  fixes  its  general  office  and  place  of  business,  and  contrary  to 
the  law  and  express  provisions  of  its  charter  which  provide  its  direc- 
tors shall  be  elected  by  its  stockholders  at  a  stockholders'  meeting, 
it  can  not  be  said  that  its  directors  can  at  such  a  meeting  legally  ap- 
propriate to  themselves  money  of  the  company  by  their  own  vote,  or 
that  a  director  can  in  such  manner  make  a  sale,  in  which  he  is  inter- 
ested, to  the  corporation.  A  fortiori  can  this  not  be  done  where  the 
money  is  earnings  of  the  corporation  expressly  appropriated  by  a 
decree  of  the  court  against  the  corporation,  of  which  its  board  of 
directors  are  bound  to  take  notice,  to  the  payment  of  a  debt  due 
another  party,  as  is  indisputably  shown  by  the  evidence  in  this  case. 
Nor  can  the  one,  on  whom  the  duty  of  receiving  the  money  from  the 
corporation  and  distributing  it  among  those  entitled  to  it  was  imposed 
by  the  decree,  stand  idly  by  with  folded  arms  while  he  sees  the 
money,  thus  appropriated,  diverted  from  the  purpose  for  which  it  was 
decreed,  squandered  and  frittered  away  by  the  wrongful  actions  of 
those  claiming  to  be  the  board  of  directors  and  managers  of  the  cor- 
poration, and  say,  "I  wash  my  hands  of  the  whole  matter."  But  when 
he  sees,  knows  or  has  reasonable  grounds  to  believe  that  the  money 
is  being  or  is  about  to  be  so  diverted,  it  is  his  bounden  duty  to  in- 
voke the  power  of  the  court  which  impressed  the  trust  upon  him  to 
prevent  the  dissipation  of  the  fund  and  have  it  paid  him,  in  order 
that  he  may  discharge  his  duties  as  trustee  to  the  beneficiaries.  The 
undisputed  facts  in  this  case  conclusively  show  that,  if  he  did  not  ac- 
tively participate  in  the  diversion  and  misappropriation  of  the  money, 
the  defendant  Allen  knew  or  had  good  reason  to  know  that  it  was 
being  done,  and  that  he  failed  to  take  any  steps  whatever  to  protect 
the  beneficiaries  of  his  trust,  one  of  whom  was  the  plaintiff  in  this 
case. 

The  judgment,  as  is  shown  by  the  facts,  is  so  clearly  just  in  the  eye 
of  equity  that  we  deem  it  unnecessary  to  say  more. 

Affirmed. 

Writ  of  error  refused. 
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International  &  Great  Northern  Railroad  Company  v.  Maby 

Ormond  et  al. 

Decided  October  13,  1909. 

1.— €apaeity  to  Sue— Practice— Receivership. 

The  plaintiffs,  in  an  action  against  the  receiver  of  a  railroad  company  for 
damages,  alleged  that  they  were  duly  authorized  by  the  court  in  which  the 
receivership  was  pending  to  file  said  suit,  but  no  evidence  was  introduced  to 
sustain  the  allegation.  Held,  the  authorization  by  the  court  to  sue  related  to 
plaintiff's  capacity  to  sue,  and  in  the  absence  of  a  denial  under  oath  by  the 
defendant,  the  allegation  will  be  taken  as  true. 


2. — Parties — Receiver. 

The  receiver  is  a  proper  party  defendant  in  an  action  against  a  railroad  com- 
pany for  damages  upon  a  cause  of  action  which  arose  before  the  appointment  of 
the  receiver. 

8. — Receiver — Judgment  for  Costs. 

A  judgment  against  the  receiver  of  a  corporation  instead  of  against  the 
corporation  itself  for  the  costs  of  a  suit  against  the  corporation,  is  harmless 
error,  if  error  at  all,  when  the  judgment  provides  that  such  costs  should  be 
paid  in  due  course  of  the  receivership. 

Appeal  from  the  District  Court  of  Anderson  County.  Tried  below 
before  Hon.  B.  H.  Gardner. 

King  &  Morris,  for  appellants. — Plaintiffs'  petition  on  its  face  shows 
that  the  cause  of  action,  if  any  they  have,  is  against  the  International 
&  G.  N.  R.  R.  Co.,  defendant,  and  not  against  the  defendant,  T.  J. 
Freeman,  Receiver,  and  the  undisputed  evidence  showing  that  plaintiffs 
had  not  obtained  permission  of  the  court  appointing  said  receiver  to 
sue  this  receiver  on  this  cause  of  action,  it  was  error  not  to  sustain 
the  receiver's  objections  to  being  made  a  party  defendant  herein. 
Porter  v.  Sabin,  149  U.  S.,  473;  Barton  v.  Barbour,  104  U.  S.,  126; 
23  Am.  &  Eng.  Ency.  of  Law,  1123,  sec.  2,  note  8. 

Thos.  B.  Greenwood  and  A.  G.  Greenwood,  for  appellees. — The  Acts 
of  Congress  of  1887  and  1888  abrogated  the  rule  that  the  receiver 
could  not  be  sued  without  leave  of  the  court  appointing  him;  and,  as 
construed  by  the  Supreme  Court  of  the  United  States,  the  receiver 
may  not  only  be  sued  upon  a  cause  of  action  arising  from  the  acts  of 
negligence  of  himself  or  of  his  own  employes,  but  upon  any  and  all 
causes  of  action  to  establish  liability  against  the  property  in  his  hands ; 
because  all  "actions  against  the  receiver  are  in  law  actions  against  the 
receivership  or  the  funds  in  the  hands  of  the  receiver,"  and  all  suits 
alike  are  "subject  to  the  general  equity  jurisdiction  of  the  court  in 
which  such  receiver  was  appointed,  so  far  as  the  same  shall  be  neces- 
sary to  the  ends  of  justice."  Sec.  3,  Acts  of  Congress  of  March  3, 
1887,  and  August  13,  1888;  24  TJ.  S.  Statutes  at  Large,  554;  25  U. 
S.  Statutes  at  Large,  436;  Bates*  Federal  Procedure,  sec.  604,  pp.  641, 
642;  McNulta  v.  Lochridge,  141  F.  S.,  327,  35  L.  ed.,  800;  Gable- 
man  v.  Peoria,  D.  &  E.  Ry.  Co.,  179  U.  S.,  335,  45  L.  ed.,  222;  San 
Antonio  &  A.  P.  Ry.  Co.  v.  Adams,  24  S.  W.,  840;  Dallas  Consol. 
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Trac.  Ry.  Co.  v.  Hurley,  31  S.  W.,  73,  76;  Dillingham  v.  Russell,  73 
Texas,  50;  Peoples  v.  Yoakum,  25  S.  W.,  1002. 

The  appellant,  T.  J.  Freeman,  as  receiver,  was  a  proper  party  to 
appellees'  suits  against  the  railroad  company  and  the  receiver  to  re- 
cover the  damages  sustained  by  them  from  the  negligence  of  the  Tail- 
road  company  prior  to  the  appointment  of  the  receiver,  and  the  re- 
ceiver is  bound  by  the  adjudication  of  the  amounts  of  appellees'  dam- 
ages. Dallas  Consol.  Trac.  Ry.  Co.  v.  Hurley,  31  S.  W.,  73,  76;  San 
Antonio  &  A.  P.  Ry.  Co.  v.  Adams,  24  S.  W.,  839,  840,  841;  Howe, 
Receiver,  v.  Harding,  76  Texas,  17,  24;  Texas  &  P.  Ry.  Co.  v.  John- 
son, 76  Texas,  434,  435 ;  Dillingham  v.  Russell,  73  Texas,  50 ;  Peoples 
v.  Yoakum,  25  S.  W.,  1002. 

If  the  appellees  were  not  entitled  to  maintain  their  suits  against  the 
receiver  without  leave  from  the  Circuit  Court,  still  the  receiver  could 
not  derive  any  benefit  therefrom  in  the  absence  of  proper  pleas  under 
oath.  In  the  absence  of  such  pleas,  it  did  not  devolve  upon  appellees 
to  prove  the  facts  averred,  showing  their  legal  capacity  to  maintain 
their  suits  and  showing  the  legal  capacity  of  the  receiver  to  defend  the 
causes  of  action  sued  on.  Art.  1265  R.  S.;  McCrarv  v.  City  of  Co- 
manche, 34  S.  W.,  679,  680;  McCormick  v.  Jester/ll5  S.  W.,  286, 
287;  Young  v.  Meredith,  85  S.  W.,  32;  Barton  v.  Davidson,  45  S.  W., 
401;  Jones  v.  Meyer  Bros.  Drug  Co.,  61  S.  W.,  554,  555:  Crouch  y. 
Posey,  69  S.  W.,  1003;  Kaack  v.  Stanton,  112  S.  W.,  706;' Gulf,  0.  & 
R.  F.  Ry.  Co.  v.  Edloff,  34  S.  W.,  416;  Fordyce  v.  Dixon,  70  Texa^s 
696. 

JAMES,  Chief  Justice. — Two  actions  against  the  International  & 
Great  Northern  Railroad  Company  and  its  receiver,  Thomas  J.  Free- 
man, one  in  favor  of  Mary  Ormond  and  the  other  in  favor  of  Ada  Or- 
mond,  were  consolidated  and  tried  together,  the  judgment  being  in  favor 
of  Mary  Ormond  for  $4,500  and  in  favor  of  Ada  Ormond  for  *!$,000 
against  the  railway  company,  and  further  ordering  "that  plaintiffs  re- 
cover of  the  company  and  of  the  defendant  "T.  J.  Freeman  as  receiver 
all  costs  to  he  paid  in  due  course  of  the  receivership,  and  that  these 
judgments  he  certified  for  classification  and  payment  to  the  Circuit 
Court  of  the  United  States  where  the  receivership  is  pending.  Both 
actions  were  for  damages  for  personal  injuries  alleged  to  have  been  sus- 
tained by  the  plaintiffs  respectively  in  a  derailment  of  the  train  upon 
which  they  were  passengers. 

We  conclude  that  the  amounts  of  damages  awarded  were  not  ex- 
cessive and  overrule  the  assignment  of  error  which  proceeds  upon  that 
ground. 

There  is  no  assignment  of  error  questioning  the  judgment  on  ac- 
count of  the  want  of  evidence  to  show  thait  the  injuries  were  due  to 
the  carrier's  negligence. 

Under  the  first,  second  and  third  assignments  of  error  we  have  the 
following  propositions  to  deal  with: 

1st.  That  the  causes  of  action  having  arisen  prior  to  the  receiver- 
ship, the  railway  company  was  alone  liable,  and  it  was  error  to  hold 
the  receiver  a  party  to  the  suit. 

2d.    The  pleadings  showing  that  the  cause  of  action  was  against  the 
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railway  company,  and  not  against  the  receiver,  and  the  undisputed 
evidence  showing  that  plaintiffs  had  not  obtained  permission  of  the 
court  appointing  the  receiver  to  sue  the  receiver  on  this  cause  of  ac- 
tion, it  was  error  to  not  sustain  the  receiver's  objection  to  being  made 
a  party  to  this  suit;  and, 

3d.  The  receiver  was  not  a  necessary  nor  proper  party  in  this 
cause,  and  it  was  error  for  the  court  to  refuse  to  sustain  his  objection 
to  being  made  a  party. 

It  appears  from  the  pleadings  of  plaintiffs  that  Mr.  Freeman  was, 
by  the  Circuit  Court  of  the  United  States  for  the  Northern  District 
of  Texas,  appointed  receiver  of  the  defendant  railway  company's  prop- 
erty after  the  happening  of  the  accident,  and  there  was  also  this  fur- 
ther allegation  in  the  petitions,  viz.:  That  on  the  20th  day  of  April, 
1908,  said  Circuit  Court  entered  an  order  expressly  authorizing  and 
empowering  the  said  T.  J.  Freeman  as  such  receiver  to  defend  any 
and  all  actions  which  had  been  theretofore  brought  seeking  to  estab- 
lish any  claim  or  demand  against  the  property  in  the  hands  of  the 
receiver,  including  the  claim  and  demand  of  plaintiffs,  and  thereby 
said  court  expressly  authorized  the  prosecution  and  maintenance  of 
this  suit  against  the  receiver  as  well  as  its  defense  by  him. 

It  appears  that  there  was  no  evidence  introduced  in  reference  to  such 
an  order  of  the  Circuit  Court. 

The  proposition  that  it  was  necessary  for  plaintiffs  to  prove,  as  well 
as  to  allege,  the  authorization  of  the  Circuit  Court  for  the  receiver  to 
be  sued  on  the  cause  of  action,  is  sufficiently  met  by  appellees  with 
the  proposition  that  it  was  not  necessary  to  establish  the  allegation 
by  evidence  as  the  same  related  to  plaintiff's  capacity  to  sue  the  re- 
ceiver, and  such  matter  is  not  required  to  be  verified  by  proof  when 
there  is  no  sworn  denial  of  it,  under  the  procedure  prescribed  by  our 
statute. 

The  receiver  was  a  proper  party  defendant.  (Railway  v.  Hurley, 
32  S.  W.,  73.)  He  stands  in  the  place  of  the  corporation  with  re- 
spect to  the  question  of  liability.  (McNulta  v.  Lochridge,  141  U.  S., 
327.)  The  Circuit  Court's  order,  which  was  alleged  but  not  denied 
under  oath,  was  for  the  purposes  of  the  trial  and  judgment  admitted 
to  be  as  alleged.    This  disposes  of  all  the  appellant's  propositions. 

The  petitions  prayed  that  plaintiffs  recover  of  the  International  & 
G.  N".  R.  R.  Co.  the  damages  claimed  and  that  the  amounts  of  the 
demands  against  the  receivership  be  liquidated  and  established  as  such 
sums,  and  for  the  costs,  of  suit.  The  judgment  as  rendered  is  against 
the  corporation  alone,  except  in  the  matter  of  the  costs,  which  clause 
of  the  judgment  reads:  "It  is  further  ordered  that  the  plain- 
tiffs recover  of  the  defendant  I.  &  6.  N.  R.  R.  Co.  and  of  the  defend- 
ant T.  J.  Freeman,  as  receiver  of  the  property  of  said  company,  all 
costs  herein,  to  be  paid  in  due  course  of  the  receivership  of  the  prop- 
erty of  said  Company."  There  i9  no  proposition  in  appellant's  brief 
complaining  of  this,  but  the  brief  mentions  it  as  an  error,  in  so  far  as 
it  is  a  judgment  against  the  receiver.  If  error  at  all,  it  is  in  our 
opinion  a  mere  formal  and  harmless  one.  The  adjudication  of  the 
costs  is  against  him  as  receiver  of  the  corporation's  property  to  be  paid 
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in  due  course  of  the  receivership.  This  would  have  been  the  effect  of 
the  adjudication  had  it  been  against  the  corporation  only  and  had  not 
professed  to  be  against  the  receiver,  and  therefore  we  perceive  nothing 
in  this  matter  which  prejudicially  affects  the  receivership,  or  of  which 
the  receiver  may  justly  complain.    The  judgment  is  affirmed. 

Affirmed. 


International  &  Great  Northern  Railroad  Company  et  al.  v. 

Minnie  Lou  Bradt  et  al. 

Decided  October  13,  1909. 

1.— Plea  In  Abatement — Capacity  to  Sue — Receiver. 

In  a  suit  against  the  receiver  of  a  railroad  company  appointed  by  a  Federal 
Court,  an  allegation  in  the  petition  that  permission  to  sue  the  receiver  had  been 
obtained  from  the  court  appointing  him,  will  be  taken  aa  true  in  the  absence 
of  a  plea  or  exception  duly  verified  by  oath. 

ft. — Negligence— Pleading — Proof. 

In  a  suit  against  a  raijroad  company  for  damages  for  the  death  of  an 
engineer  caused  by  running  into  an  open  switch  at  night,  the  plaintiffs  alleged 
that  the  defendant  company  had  failed  to  inspect  its  track  and  switch  and  had 
negligently  and  recklessly  failed  to  discover  the  state  of  the  switch  and  provide 
any  warning  to  the  deceased  of  the  fatally  dangerous  condition  thereof.  Held, 
the  allegation  was  sufficient  to  admit  proof  of  a  failure  to  have  lights  at  the 
switch  as  had-  been  the  custom  of  the  defendant. 

3.— Same. 

When  the  defendant,  by  its  pleading,  charged  a  deceased  engineer  with 
negligence  in  failing  to  heed  the  warning  given  by  the  switch  targets  as  to 
the  condition  of  the  switch,  it  was  permissible  for  the  plaintiffs  to  prove  that 
that  switch  had  no  targets  or  signals. 

4. — Master  and  Servant — Negligence  of  Servant. 

When  the  evidence  tended  to  show  that  a  railroad  switch  was  left  open  or 
unlocked  through  the  negligence  of  an  employee  of  the  railroad  company,  the 
court  was  authorized  to  charge,  in  a  suit  for  damages  resulting  therefrom,  that 
the  negligence  of  the  employee  was  the  negligence  of  the  company,  and  this, 
though  the  plaintiffs  alleged  that  the  defendant  company  was  negligent. 

5. — Negligence — Open  Switch — Burden  of  Proof. 

When  plaintiffs  in  a  suit  for  damages  for  the  death  of  a  locomotive  engineer 
caused  by  running  into  an  open  switch,  proved  that  the  death  of  the  engineer 
was  so  caused,  they  made  a  case  against  the  defendant  company,  and  the  burden 
of  proof  then  rested  on  it  to  account  for  the  unsafe  condition  of  the  switch. 

Appeal  from  the  District  Court  of  Anderson  County.  Tried  below 
before  Hon.  B.  H.  Gardner. 

King  &  Morris,  for  appellants. — Plaintiffs'  petition  on  its  face 
shows  that  the  cause  of  action,  if  any  they  have,  is  against  the  I.  & 
G.  N.  R.  R.  Co.,  defendant,  and  not  against  the  defendant  T.  J.  Free- 
man, receiver,  and  the  undisputed  evidence  showing  that  plaintiffs  had 
not  obtained  permission  of  the  court  appointing  said  receiver  to  sue 
this  receiver  on  this  cause  of  action,  it  was  error  not  to  sustain  the  re- 
ceiver's objection  to  being  made  a  party  defendant  herein.     Porter  v. 
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Sabin,  149  TJ.  S.,  473;  Barton  v.  Barbour,  104  U.  S.,  126;  23  Am.  & 
Eng.  Ency  of  Law,  p.  1123,  sec.  2,  note  8. 

The  appellees  in  their  petition  allege  specific  acts  of  negligence,  and 
do  not  allege  as  one  of  the  acts  of  negligence  the  failure  of  appellant 
I.  &  6.  N.  B.  B.  Co.  to  provide  and  keep  on  its  switch-stand  switch- 
lights  where  the  wreck  occurred,  and  evidence  having  been  admitted, 
over  the  objection  of  appellants,  that  such  stand  was  not  provided  with 
a  switch  light,  it  was  error  for  the  court  to  refuse  to  give  special 
charge  number  3  requested  by  appellants,  wherein  the  jury  is  instructed 
not  to  regard  any  evidence  showing  that  no  such  lights  were  kept  at 
said  point  in  passing  upon  the  liability  of  said  defendants.  Missouri 
Pac.  By.  Co.  v.  Hennessey,  75  Texas,  155;  Houston,  E.  &  W.  T.  By. 
Co.  v.  Summers,  92  Texas,  621 ;  Galveston,  H.  &  S.  A.  By.  Co.  v.  Her- 
ring, 36  S.  W.,  129;  Johnson  v.  Galveston,  H.  &  N.  By.  Co.,  66  8.  W., 
906. 

The  court  erred  in  that  portion  of  its  charge  which  reads  as  fol- 
lows: "Negligence,  if  any,  upon  the  part  of  any  employe  of  the  de- 
fendant railroad  company,  if  same  is  shown  by  the  testimony  to  be  the 
proximate  cause  of  the  death  of  deceased,  Sani  Bradt,  in  the  manner 
complained  of,  would  in  law  be  the  negligence  of  the  defendant  rail- 
road company,  for  which  the  said  railroad  company  would  be  liable, 
unless  said  death  was  caused  in  part  by  said  Bradt's  own  negligence 
or  contributory  negligence,  as  those  terms  have  heretofore  been  ex- 
plained to  you."  Dallas  Consd.  Elec.  St.  Ey.  v.  Lytle,  106  S.  W.,  900 ; 
Galveston,  H.  &  S.  A.  By.  v.  Faber,  77  Texas,  153;  Johnson  v.  Gal- 
veston, H.  &  N.  By.,  66  S.  W.,  906;  Atchison,  T.  &  S.  F.  By.  v. 
Sowers,  99  S.  W.,  190. 

Appellees  having  introduced  no  evidence  as  to  the  cause  of  the  switch 
being  cocked  or  split,  but  relying  upon  such  a  condition  of  the  switch 
as  a  presumption  of  negligence  in  order  to  establish  the  negligence  of 
appellants,  and  this  presumption,  if  any,  having  been  fully  met  by  evi- 
dence to  the  effect  that  said  switch  was  not  cocked  or  left  cocked  by 
any  act  of  negligence  of  the  appellants,  there  was  an  entire  lack  of 
evidence  on  the  part  of  appellees  to  establish  negligence,  and  there- 
fore the  judgment  is  erroneous,  and  the  motion  for  new  trial  should 
have  been  granted.  Johnson  v.  Galveston,  H.  &  N.  By.  Co.,  66  S.  W., 
906;  Missouri,  K.  &  T.  By.  v.  Greenwood,  89  S.  W.,  810:  Missouri, 
K.  &  T.  of  Texas  Ey.  v.  Crowder,  55  S.  W.,  380 ;  Texas  &  N.  O.  By. 
v.  Crowder,  63  Texas,  502;  Mexican  Cent.  Ey.  v.  Lauricella,  87  Texas, 
277. 

Thos.  B.  Greenwood  and  A.  Q.  Greenwood,  for  appellees. — The  Acts 
of  Congress  of  1887  and  1888  abrogated  the  rule  that  the  receiver 
could  not  be  sued  without  leave  of  the  court  appointing  him;  and,  as 
construed  by  the  Supreme  Court  of  the  United  States,  the  receiver 
may  not  only  be  sued  upon  a  cause  of  action  arising  from  the  acts  of 
negligence  of  himself  or  of  his  own  employes,  but  upon  any  anfl  all 
causes  of  action,  to  establish  liability  against  the  property  in  his 
hands,  because  all  "actions  against  the  receiver  are  in  Taw  actions 
against  the  receivership  or  the  funds  in  the  hands  of  the  receiver," 
and  all  suits  alike  are  "subject  to  the  general  equity  jurisdiction  of  the 
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court  in  which  such  receiver  was  appointed,  so  far  as  the  same  shall 
be  necessary  to  the  ends  of  justice."  Section  3,  Acts  of  Congress  of 
March  3,  1887,  and  August  13,  1888,  24  U.  S.  Statutes  at  Large,  554; 
25  U.  S.  Statutes  at  Large,  436;  Bates  Federal  Procedure,  see.  604, 
pp.  641,  642;  McNulta  v.  Lochridge,  141  U.  S.,  327,  332,  35  L.  ed., 
800;  Gableman  v.  Peoria,  D.  &  E.  Ry.  Co.,  179  U.  S.,  335,  45  L.  ed., 
222;  San  Antonio  &  A.  P.  By.  Co.  v.  Adams,  24  S.  W.,  840;  Dallas 
Consol.  Trac.  Ey.  Co.  v.  Hurley,  31  S.  W.,  73,  76 ;  Dillingham  v.  Rus- 
sell, 73  Texas,  50 ;  Peoples  v.  Yoakum,  25  S.  W.,  1002. 

The  appellant,  T.  J.  Freeman,  as  receiver,  was  a  proper  party  to 
appellees'  suit  against  the  railroad  company  and  the  receiver,  to  re- 
cover the  damages  sustained  by  them,  from  the  negligence  of  *  the 
railroad  company  prior  to  the  appointment  of  the  receiver,  and 
the  receiver  is  bound  by  the  adjudication  of  the  amount  of  appellees' 
damages.  Dallas  Consol.  Trac.  Ey.  Co.  v.  Hurley,  31  S.  W.,  73,  76; 
San  Antonio  &  A.  P.  Ey.  Co.  v.  Adams,  24  S.  W.,  839,  840,  841; 
Howe,  Beceiver,  v.  Harding,  76  Texas,  17,  24;  Texas  &  P.  By.  Co.  v. 
Johnson,  76  Texas,  434,  435;  Dillingham  v.  Bussell,  73  Texas,  50; 
Peoples  v.  Yoakum,  25  S.  W.,  1002. 

If  the  appellees  were  not  entitled  to  maintain  their  suit  against  the 
receiver,  without  leave  from  the  Circuit  Court,  still  the  receiver  could 
not  derive  any  benefit  therefrom,  in  the  absence  of  a  proper  plea,  un- 
der oath.  In  the  absence  of  such  plea,  it  did  not  devolve  upon  appel- 
lees to  prove  the  facts  averred,  showing  their  legal  capacity  to  main- 
tain their  suit,  and  showing  the  legal  capacity  of  the  receiver  to  de- 
fend the  cause  of  action  sued  on.  Art.  1265  Eev.  Stats.;  McCrary  v. 
City  of  Comanche,  34  S.  W.,  679,  680;  McCormick  v.  Jester,  115  S. 
W.,  286,  287 ;  Young  v.  Meredith,  85  S.  W.,  32 ;  Barton  v.  Davidson, 
45  S.  W.,  401;  Jones  v.  Meyer  Bros.  Drug  Co.,  61  S.  W.,  554,  555; 
Crouch  v.  Posey,  69  S.  W.,  1003;  Kaack  v.  Stanton,  112  S.  W.,  706; 
Gulf,  C.  &  S.  F.  By.  Co.  v.  Edloff,  34  S.  W.,  416;  Fordyce  v.  Dixon, 
70  Texas,  696. 

The  appellees  in  their  petiton  alleged,  among  the  "specific  acts  of 
negligence,"  causing  the  death  of  Sam  Bradt,  that  the  company  "had 
negligently  and  recklessly  failed  to  provide  any  warning  to  the  said 
Sam  Bradt  of  the  fatally  dangerous  condition"  of  the  switch  which 
wrecked  his  train,  and  this  allegation  was  directly  supported  by  proof 
that  the  company  had  nothing  at  the  switch  to  give  any  real  warning 
of  its  cocked  condition,  at  night,  though  there  was  a  simple  and  cheap 
and  effective  appliance,  to  wit:  colored  lights,  to  give  such  warning, 
which  the  company  itself  used  on  other  switches,  to  render  them  reas- 
onably safe.  Under  appellee's  pleadings,  it  was  an  issue  as  to  whether 
the  appellant  railroad  company  used  ordinary  care  to  render  this 
switch  reasonably  safe  by  giving  warning  of  its  condition,  when  dan- 
gerous. The  proof  objected  to  positively  sustained  the  negative  of  this 
issue,  as  tendered  bv  appellees.  Abilene  Cotton  Oil  Co.  v.  Briscoe,  66 
S.  W.,  316,  317,  writ  of  error  refused;  International  &  G.  N.  R.  K. 
Co.  v.  Johnson,  55  S.  W.,  794;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Walker,  70 
Texas,  128,  129;  St.  Louis  &  S.  F.  Bv.  Co.  v.  George,  85  Texas,  153 
to  156;  Missouri  Pac.  Bv.  Co.  v.  Lehmberg,  75  Texas,  61;  Texas  &  N. 
O.  By.  Co.  v.  Tatman,  31  S.  W.,  333,  334;  Missouri,  K.  &  T.  Ry.  Co. 
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of  Texas  v.  Miller,  61  S.  W.,  978;  Kirby  Lumber  Company  v.  Diek- 
erson,  94  S.  W.,  156;  Lyon  v.  Bedgood,  117  S.  \Y\,  900;  St.  Louis  A. 
&  T.  By.  Co.  v.  Johnston,  78  Texas,  536. 

The  negligence  plead  and  proved,  consisting  of  a  failure  to  exercise 
ordinary  care  to  render  the  track  reasonably  safe,  by  causing  or  per- 
mitting the  switch  to  be  unlocked  and  cocked,  without  proper  inspec- 
tion or  warning,  it  was  not  error  to  charge  that  such  negligence  upon 
the  part  of  any  employe  would  in  law  be  the  negligence  of  the  rail- 
road company,  because  the  negligence  of  the  servant,  in  any  of  these 
particulars,  was  the  negligence  of  the  railroad  company,  under  the  well- 
settled  law  of  Texas.  The  duties  violated  were  non-delegable.  Hous- 
ton &  T.  C.  By.  Co.  v.  O'Hare,  64  Texas,  COO,  601,  602;  Houston  & 
T.  C.  By.  Co.  v.  Dunham,  49  Texas,  188,  189;  St.  Louis  &  S.  F.  By. 
Co.  v.  George,  85  Texas,  155,  156;  Galveston,  H.  &  S.  A.  Kv.  Co.  v. 
Parsley,  25  S.  W.,  65;  Southern  Pac.  Rv.  Co.  v.  Markev,  1*9  S.  W., 
,392,  393;  Galveston,  H.  &  S.  A.  By.  Co.  v.  Daniels,  20  S.  W.,  957; 
Terrell  Compress  Co.  v.  Arrington,  48  S.  W.,  59;  Missouri,  K.  &  T. 
By.  Co.  v.  Bomans,  114  S.  W.,  159;  Missouri,  K.  &  T.  Rv.  Co.  v. 
Wise,  106  S.  W.,  467. 

FLY,  Associate  Justice. — This  is  a  suit  by  the  mother,  widow  and 
minor  children  of  Sam  Bradt  against  the  International  &  (treat  North- 
ern Railroad  Company  and  Thomas  Freeman,  receiver  thereof,  for 
damages  resulting  from  his  death.  The  cause  was  tried  by  jury  and 
resulted  in  a  verdict  and  judgment  in  favor  of  appellees  for  $20,000, 
apportioned  as  follows:  To  the  widow,  Mrs.  Minnie  I^ou  Bradt,  $7,- 
000;  to 'the  mother,  Mrs.  Jennie  Bradt,  $3,000,  and  to  each  of  the  two 
minors,  $5,000.  No  complaint  is  made  as  to  the  amount  of  the  ver- 
dict 

The  facts  disclose  that  Sam  Bradt,  an  engineer  in  the  service  of  the 
railroad  company,  while  in  the  faithful  discharge  of  his  duties,  was 
so  injured  that  he  died,  the  injuries  resulting  from  the  derailment  of 
the  locomotive  which  he  was  running,  through  the  negligence  of  the 
railroad  company.  Freeman  was  afterwards  appointed  receiver  by  a 
federal  court. 

The  first,  second  and  third  assignments  of  error  attack  the  action 
of  the  trial  court  in  overruling  the  general  and  certain  special  excep- 
tions to  the  petition  presented  by  the  receiver.  The  position  is  taken 
that  the  receiver  could  not  be  sued  without  the  consent  of  the  federal 
court  by  which  the  receivership  was  created,  and  that  the  cause  of  ac- 
tion having  accrued  prior  to  the  appointment  of  the  receiver,  he  was 
not  a  necessary  or  proper  party.  It  was  alleged  in  the  petition  that 
permission  to  sue  the  receiver  had  been  obtained  from  the  court  ap- 
pointing him,  and  there  was  no  plea  under  oath  denying  the  capacity 
or  right  of  appellees  to  sue,  and  the  allegation  would  be  sufficient 
without  proof.  The  exceptions  attacked  the  power  of  the  appellees  to 
sue  without  an  order  from  the  federal  court,  and  they  were  not  verified 
by  oath,  and  in  the  absence  of  such  verification  the  allegation  will  he 
taken  as  true.  Article  1265,  Bev.  Stats.;  Young  v.  Meredith,  38 
Texas  Civ.  App.,  59. 

The  fifth  assignment  of  error  is  overruled.     The  petition  alleged, 
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among  other  things,  that  the  railroad  company  had  failed  to  inspect 
its  track  and  switch,  ".and  negligently  and  recklessly  failed  to  discover 
the  state  of  the  switch  and  provide  any  warning  to  the  said  Sam 
Bradt  of  the  fatally  dangerous  condition  thereof."  In  connection 
therewith,  appellees  were  permitted  to  prove  that  colored  lights  had 
been  used  at  switches  by  the  railroad  company  to  show  how  the  switch 
was  set,  and  that  they  were  efficacious,  but  tailed  to  have  the  switch 
in  question  so  guarded.  We  think  the  allegation  of  a  failure  to  give 
warning  of  the  condition  of  the  switch  at  night  was  sufficient  to  justify 
the  admission  of  proof  of  a  failure  to  have  lights  at  the  switch  as  had 
been  the  custom.  In  addition,  appellants  alleged  that  it  was  the  duty 
of  deceased  engineer  to  ascertain  whether  the  switch  was  properly  set, 
and  that  certain  targets,  half  red  and  half  white,  gave  warning  of  the 
condition  of  the  switch,  and  charged  deceased  with  negligence  in  not 
heeding  the  warning,  and  appellees,  in  answer  to  that  charge,  had  the 
right  to  prove  the  failure  to  have  the  proper  signals  at  the  switch, 
which  at  night  would  consist  of  red  and  white  lights.  The  evidence 
was  admissible. 

The  evidence  raised  the  issue  as  to  the  switch  having  been  left  open 
by  some  one  in  possession  of  a  switch  key,  and  it  appeared  that  no 
one  but  employes  had  such  keys.  There  was  no  lock  on  the  switch, 
the  displacement  of  which  caused  the  derailment,  but  the  lock  securely 
locked  was  found  near  the  switch,  and  the  switch  was  partly  thrown. 
There  was  nothing  to  indicate  the  intervention  of  an  outside  party. 
Under  such  circumstances  it  was  not  error  to  charge  that  negligence  of 
a  servant  was  negligence  of  the  master.  Appellees  had  charged  that 
the  death  of  Sam  Bradt  had  been  caused  by  the  negligence  of  the 
railroad  company,  and  if  there  was  any  evidence  tending  to  show  that 
the  negligence  was  that  of  a  servant  of  the  company  the  court  was 
authorized  to  instruct  the  jury  that  such  negligence  was  the  negligence 
of  the  master. 

The  evidence  showed  that  Sam  Bradt  was  an  engineer  in  the  em- 
ployment of  the  railroad  company,  and  came  to  his  death  by  a  de- 
railment of  his  train  which  was  caused  by  a  misplaced,  unlocked 
switch.  He  was  not  shown  to  have  been  guilty  of  negligence.  It  was 
about  2:30  o'clock  in  the  morning  when  the  wreck  occurred.  There 
is  no  dispute  .that  the  switch  was  unlocked.  Whose  business  was  it  to 
keep  it  in  a  secure  condition?  Undoubtedly  it  was  the  duty  of  the 
railroad  company.  It  was  negligence  to  have  the  switch  in  such  con- 
dition that  employes,  in  discharge  of  their  duty  of  running  trains, 
would  rush  to  destruction.  When  appellees  proved  that  the  death  of 
Sam  Bradt  had  been  caused  by  a  displaced,  unlocked  switch,  they  made 
a  case  of  negligence  against  the  railroad  company,  because  the  duty 
rested  on  it  to  furnish  safe  appliances  with  which  its  employes  could 
perform  their  duties,  and  the  burden  rested  on  it  to  account  for  the 
unsafe  condition  of  the  switch.  It  failed  to  do  so,  and  the  jury  were 
justified  in  finding  it  guilty  of  negligence.    The  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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Galveston,  Habbisbubq  &  San  Antonio  Railway  Company  v. 

Felix  Sanchez. 

Decided  October  13,  1009. 

1. — Conflicting  Testimony — Province  of  Jury. 

When  the  testimony  is  conflicting  it  is  the  province  of  the  jury  to  decide 
between  the  witnesses,  and  the  mere  fact  that  there  was  a  conflict  in  the  testimony, 
is  not  sufficient  ground  for  setting  aside  the  verdict. 

8. — Negligence — Unloading  Oil  Car. 

In  a  suit  for  damages  for  personal  injuries  received  while  unloading  a  tank 
car  of  petroleum,  evidence  considered  and  held  sufficient  to  support  a  verdict 
finding  the  defendant  guilty  of  negligence  and  that  the  plaintiff  did  not  assume 
the  risk  arising  from  the  situation. 

3. — Same— Pleading — Evidence. 

When  there  was  no  allegation  that  gravel  or  some  other  substance  had  in 
some  manner  gotten  into  a  valve  in  an  oil  car  and  caused  the  oil  to  spout  in 
plaintiff's  face,  thereby  injuring  him,  and  the  theory  of  the  defense  was  that 
plaintiff  had  voluntarily  assumed  the  risk  of  the  situation,  it  was  not  error  for 
the  court  to  exclude  evidence  of  the  surmises  of  witnesses  as  to  the  cause  of 
the  oil  spouting. 

4. — Charge— Unknown  Bangers. 

When  the  pleadings  raise  the  issue,  it  is  proper  for  the  court  to  charge  the 
jury  that  if  the  dangers  were  hidden  so  that  an  employee  could  not  and  did 
not  know  of  them,  the  employer  would  be  liable  for  sending  the  employee  into 
a  place  where  such  hidden  dangers  would  be  developed  by  the  acts  of  the 
employer's  agents  or  servants  in  the  performance  of  the  work  in  hand. 

5. — Practice — Refusal  of  Special  Charge. 

It  is  proper  for  the  trial  court  to  refuse  special  charges  when  the  same 
are  substantially  included  in  the  general  charge  or  when  there  is  no  evidence 
warranting  the  same. 

Appeal  from  the  District  Court  of  Harris  County.  Tried  below  be- 
fore Hon.  W.  P.  Hamblen. 

Baker,  Bolts,  Barker  &  Garwood  and  Lane,  Jackson,  Kelley  &  Wol- 
iers,  for  appellant. — It  is  the  duty  of  the  trial  court  to  instruct  a  ver- 
dict where  there  is  no  evidence  to  justify  a  finding  for  plaintiff  on  the 
essential  issue  of  actionable  negligence  covered  by  the  plaintiff's 
pleading.  Missouri  Fac.  Rv.  Co.  v.  Porter,  73  Texas,  307;  Choate  v. 
San  Antonio  &  A.  P.  Ry.  'Co.,  90  Texas,  88 ;  Lee  v.  International  & 
G.  X.  Ry.  Co.,  89  Texas,  583. 

Contributory  negligence:  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Shieder,  88 
Texas,  163;  Sabine  &  E.  T.  Ry.  Co.  v.  Dean,  76  Texas,  74;  Sanches 
v.  San  Antonio  &  A.  P.  Ry.  Co.,  88  Texas,  119;  Bennett  v.  St.  Louis 
S.  W.  Rv.  Co.,  82  S.  W.,  333;  Texas  &  N.  0.  Ry.  Co.  v.  McDonald, 

88  S.  Wl,  201. 

Assumed  risk:  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Lempe,  59  Texas, 
22;  Houston  &  T.  C.  Ry.  Co.  v.  Conrad,  62  Texas,  628;  Texas  &  P. 
Ry.  Co.  v.  Bradford,  66  Texas,  735;  Bonnet  v.  Galveston,  H.  &  S.  A. 
Ry.  Co.,  89  Texas,  72;  Peck  v.  Peck,  87  S.  W.,  249. 

In  an  action  for  personal  injury,  based  on  alleged  negligence,  in 
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which  the  defense  of  contributory  negligence  is  interposed,  and  upon 
the  trial  of  which  the  plaintiff's  own  testimony  discloses  want  of  ordi- 
nary care  on  his  part  as  a  concurring  cause  of  his  injury,  it  becomes 
the  duty  of  the  trial  judge  to  instruct  a  verdict  for  defendant,  and  if 
he  fails  to  do  so,  and  a  verdict  be  rendered  against  defendant  on  this 
state  of  facts,  such  verdict  should  be  set  aside.  Missouri  Pac.  Ry.  Co. 
v.  Foreman,  73  Texas,  314;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Shicder,  88 
Texas,  163;  Sabine  &  E.  T.  Ry..Co.  v.  Dean,  76  Texas,  74;  Bennett  v. 
St.  IxmiB  S.  W.  Ry.  Co.,  82  S.  W.,  333 ;  Texas  &  X.  0.  Ry.  Co.  v.  Mc- 
Donald, 88  S.  W./201;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Bracken,  59 
Texas,  75 ;  Choate  v.  San  Antonio  &  A.  P.  Ry.  Co.,  90  /Texas,  88. 

In  an  action  for  personal  injury  by  a  servant  against  the  master 
based  on  the  alleged  negligence  of  the  latter,  when  the  defense  of  as- 
sumed risk  is  plead,  and  the  facts  show  that  the  risk  and  dangers  caus- 
ing the  injury  were  open  and  obvious  to  plaintiff,  and  by  virtue  of  the 
physical  facts  and  his  own  experience,  were  as  well  known  and  as  ob- 
vious to  him  as  to  the  master,  the  defendant  is  not  legally  liable,  and 
a  verdict  against  defendant  based  on  such  state  of  facts  should  be  set 
aside.  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Lempe,  59  Texas,  22;  Texas 
&  P.  Ry.  Co.  v.  Bradford,  66  Texas,  735 ;  Houston  &  T.  C.  Rv.  Co.  v. 
Conrad,  62  Texas,  628;  Bonnet  v.  Galveston,  H.  &  S.  A.  Ry.'  Co.,  89 
Texas,  72 ;  Peck  v.  Peck,  87  S.  W.,  249 ;  Galveston,  H.  &  S.  A.  Ry.  Co. 
v.  Bracken,  59  Texas,  75;  Wood  on  Master  and  Servant,  sec.  326. 

The  court  erred  in  refusing  to  permit  the  defendant's  witnesses  J. 
T.  Naylor  and  W.  R.  Cone  to  testify  in  response  to  interrogatories 
propounded  by  defendant's  counsel,  in  effect,  that  after  the  alleged  ac- 
cident the  said  witnesses,  using  a  wrench,  endeavored  to  shut  off  the 
oil  and  prevent  its  further  escape  from  the  oil  tank  in  question;  that 
they  were  unable  to  do  so;  that  thereupon  they  turned  the  wrench  in 
such  manner  as  to  further  open  and  release  the  valve  from  which  said 
oil  was  escaping,  and  thereafter  again  tightened  the  same,  and  thus 
succeeded  in  shutting  off  said  oil;  and  that,  in  their  opinion  as  ex- 
perts, the  reason  of  the  original  escape  of  oil  was  that  some  gravel  or 
other  obstruction  had  gotten  between  the  parts  of  said  valve  so  as  to 
hold  it  open,  and  thus  prevented  it  from  being  closed  until,  by  reason 
of  further  loosening  the  valve,  the  pebble  or  other  foreign  substance 
had  thus  escaped  or  been  removed.  Evidence  of  any  fact  or  circum- 
stance tending  to  establish  or  refute  the  allegations  that  the  agent  or 
servant  of  defendant  did  or  did  not  do  the  thing  alleged,  or  that  his 
conduct  complained  of  proximately  caused  the  alleged  injury,  was 
relevant  and  material  to  the  issues  of  the  cause,  and  admissible.  Neil 
v.  Keese,  5  Texas,  33;  Wells  v.  Fairbank,  5  Texas,  584;  Chandler  v. 
Meckling,  22  Texas,  42;  Goldman  v.  Blum,  58  Texas,  641;  Horton  v. 
Reynolds,  8  Texas,  284;  Day  v.  Stone,  59  Texas,  613;  Hunter  v. 
Lanius,  82  Texas,  683. 

That  the  charge  must  not  submit  a  theory  of  liability  which  is  not 
covered  (1)  by  the  pleadings  of  plaintiff  or  (2)  the  evidence.  (1) 
Texas  ft  P.  Rv.  Co.  v.  French,  86  Texas,  98;  Loving  v.  Dixon,  56 
Texas,  79;  Houston  &  T.  C.  Ry.  Co.  v.  Terry,  42  Texas,  451;  Mark- 
ham  v.  Carothers,  47  Texas,  22. 

(2)   Missouri  Pac.  Ry.  Co.  v.  Platzer,  73  Texas,  121;  Texas  Pac. 
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By.  Co.  v.  Wisenor,  66  Texas,  675;  Houston  &  T.  C.  By.  Co.  v.  Gil- 
more,  62  Texas,  392. 

That  the  master  would  not  be  liable  to  the  servant  for  injuries  re- 
sulting from  a  danger  which  would  necessarily  have  been  known  to  and 
avoided  by  the  servant  through  the  exercise  of  ordinary  care  in  per- 
formance of  his  duties:  Houston  &  T.  C.  By.  Co.  v.  Conrad,  62 
Texas,  628;  Missouri  Pac.  By.  Co.  v.  Somers,  71  Texas,  702;  Green  v. 
Cross,  79  Texas,  130;  Texas  &  P.  By.  Co.  v.  Bradford,  66  Texas,  136; 
Bonnet  v.  Galveston,  H.  &  S.  A.  By.  Co.,  89  Texas,  72;  Peck  v.  Peck, 
87  S.  W.,  249. 

An  employe  who  enters  and  remains  in  the  service  of  an  employer, 
to  perform  a  given  line  of  work,  is  presumed  to  undertake  such  work 
according  to  the  usual  and  established  methods  and  means  of  the  em- 
ployment, and  to  so  understand;  and  in  the  event  of  injury  received 
as  a  result  of  performing  the  work  according  to  such  methods  and 
means,  or  from  conditions  and  dangers  of  which  he  knew  or  could  have 
known  by  the  use  of  such  care  as  a  person  of  ordinary  prudence  would 
have  exercised  in  connection  with  the  performance  of  such  service,  he 
will  be  held,  in  law,  to  have  assumed  the  risk  and  danger  of  such  in- 
jury, and  can  not  recover  therefor.  Texas  &  P.  By.-  Co.  v.  French,  86 
Texas,  98;  Galveston,  H.  &  S.  A.  By.  Co.  v.  Lempe,  59  Texas,  22; 
Missouri  Pac.  By.  Co.  v.  Somers,  71  Texas,  702;  Green  v.  Cross,  79 
Texas,  130;  Gulf,  C.  &  S.  F.  By.  Co.  v.  Williams,  72  Texas,  164; 
Texas  &  P.  By.  Co.  v.  Bradford,  66  Texas,  736;  Wood  on  Master  and 
Servant,  section  326. 

J.  M.  (Hbson  and  Joe  H.  Eagle,  for  appellee. — The  law  recognizes 
that  certain  thingB  speak  for  themselves  (res  ipsa  loquitur) ;  and  where 
an  accident  occurs  in  handling  machinery,  and  where  the  party  hand- 
ling the  same  is  using  due  care,  and  where  no  actual  defect  in  the 
machinery  is  positively  shown,  it  will  be  presumed  some  one  was  at 
fault  with  reference  to  the  inspection  or  manipulation  of  appliances. 
The  testimony  of  an  unavoidable  accident,  to  be  sufficient  to  take  a 
case  from  the  jury  or  set  aside  their  finding,  must  be  so  strong  as  to 
admit  of  no  other  conclusion  to  be  drawn  from  all  the  facts  and  cir- 
cumstances in  evidence;  otherwise  the  verdict  is  sustained.  The  law 
does  not  compel  the  jury  to  accept  the  word  of  any  one  or  more  wit- 
nesses, if  there  are  circumstances  or  testimony  to  the  contrary.  Gra- 
ham v.  Badger,  164  Mass.,  42;  41  N.  E.,  61,  opinion  by  Justice 
Holmes,  now  on  Supreme  Court  United  States;  Griff  en  v.  Manice, 
166  N.  Y.,  188,  59  N.  E.,  925, L.  B.  A.,  922 ;  see  also  the  au- 
thorities cited  below;  Gulf,  W.  &  P.  By.  v.  Wittnebert,  20  Texas  Ct. 
Bep.,  582. 

The  proffered  testimony  of  the  witnesses  (excluded)  was  only  ten- 
dered to  make  admissible  the  opinion  of  said  witnesses  to  the  effect 
that  a  small  rock  or  gravel  had  been  loaded  into  the  car  and  gotten 
into  the  valve  or  tube  at  bottom  of  the  car.  The  evidence  was  not 
supported  by  any  pleading  of  defendant,  and  was  testimony  of  an  af- 
firmative defense.  Before  it  would  have  been  admissible,  defendant 
must  have  tendered  a  proper  plea,  giving  notice  and  tendering  an  is- 
sue of  law  or  fact  that  the  injury  happened  by  an  unavoidable  acci- 
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dent,  and  setting  out  the  manner  and  form  and  way  in  which  this 
accident  occurred,  to  wit:  by  a  gravel  or  rock  in  the  loaded  oil  car. 
Defendant  below  filed  no  such  plea.  Rev.  Stats.,  art.  1183;  Willis  v. 
Hudson,  63  Texas,  678;  Smothers  v.  Fields,  65  Texas,  435;  Moody  v. 
Rowland,  100  Texas,  370. 

FLY,  Associate  Justice. — This  is  a  suit  for  damages  instituted 
by  appellee  against  appellant.  After  alleging  that  appellee  was  an 
employe  of  appellant  the  petition  proceeds  as  follows: 

"That  upon  said  date  the  defendant  caused  one  of  its  tank  cars 
loaded  with  oil  or  crude  petroleum  to  be  run  upon  the  switch  at  said 
place  for  filling  the  oil  tank  there  situate  for  the  storage  of  petroleum 
used  as  fuel  by  the  defendant  upon  its  engines  operating  on  said  road 
to  San  Antonio.  That  the  plaintiff  was  instructed  and  commanded  by 
the  defendant's  agent  then  and  there  operating  and  controlling  the 
operation  and  unloading  of  said  car,  to  go  under  the  said  oil  car  or 
tank  filled  with  crude  petroleum  oil  and  to  unscrew  the  nipples  of  the 
two  tubular  apertures,  .pipes  or  drains  under  said  car,  and  attach 
thereon  the  rubber  tube  or  hose  used  to  pump  the  oil  from  the  tank 
car  into  the  oil  tank  reservoir  there  situate;  that  plaintiff  not  being 
aware  that  the  top  of  said  oil-tank  car  was  open,  and  that  the  key  or 
appliance  unlocking  a  valve  in  the  bottom  of  said  car  was  turned  so 
as  to  leave  open  free  egress  of  the  oil  from  said  car  on  removal  of  said 
nipples  on  the  projecting  tubes  at  the  bottom  thereof,  went  under 
said  car,  and  on  removing  the  nipple  from  one  of  the  said  tubes  the 
oil,  petroleum,  gas  and  tar  acids  and  other  poisonous  substances  in 
said  car  and  petroleum  fluid  violently  spouted  out  upon  plaintiff's  face 
and  body,  and  entering  both  of  his  eyes,  wounded,  poisoned  and 
burned  the  lids,  balls  and  pupils  thereof  so  as  to  greatly  hurt  the 
plaintiff  and  to  destroy  the  vision  of  both  eyes,  and  deprive  him  of 
sight  and  render  him  blind,  or  nearly  so,  for  life."  It  was  further 
alleged  that  "the  direct  and  proximate  cause  of  his  injury  was  the 
negligence  of  the  defendant  and  its  agents  operating  its  tank  car  in 
causing  the  top  of  said  car  to  be  left  open  and  the  key  of  said  bottom 
valves  to  be  turned  and  opened  when  the  plaintiff  was  directed  and 
caused  to  go  underneath  the  said  car  and  to  remove  the  nipples  from 
the  tubular  apertures  thereunder." 

Appellee  was  engaged,  as  an  employe  of  appellant,  in  taking  care  of 
its  yard  and  tracks  at  Rosenberg,  Texas,  and  he  also  assisted  about 
the  oil  tanks  and  tank  cars  in  the  yard  of  appellant.  His  eyes  were 
so  badly  damaged  by  oil  spouting  in  his  face,  while  he  was  assisting  in 
putting  the  hose  to  an  oil  tank,  that  his  sight  is  permanently  impaired, 
and  he  was  discharged  from  the  service  of  appellant  because  he  could 
not  see  to  perform  his  duties.    He  thus  described  the  accident: 

"The  oil  tank-car  was  switched  out  of  the  train  and  placed  on  the 
sidetrack  opposite  the  stationary  tank,  and  I  was  told  to  get  the  hose 
and  attach  to  the  nipples  at  the  bottom  of  the  car.  Mt.  Naylor,  an 
employe  of  the  defendant,  who  had  charge  and  the  direction  of  the 
unloading  of  the  cars,  went  on  top  of  the  oil  tank-car;  there  is  a 
place  on  top  of  the  car,  which  is  an  opening  in  the  tank-car,  having  a 
removable  top  to  it,  in  which  the  oil  is  loaded  into  the  car.    There  is 
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a  rod,  or  key,  running  from  the  top  of  the  car  down  to  the  bottom  and 
inside  of  the  car,  which  turns  the  valve  at  the  bottom  of  the  car.  Be- 
neath these  valves  were  two  apertures,  or  tubes,  which  are  closed  on 
the  outside  by  what  I  call  taps,  or  nipples,  being  screwed  on.  Mr. 
Naylor  went  on  top  of  the  car.  It  was  his  business  to  see  that  the 
key  worked  all  right,  and  that  the  valve  at  the  bottom  was  closed,  so 
that  when  the  nippies  were  taken  off  the  tubes  the  oil  would  not  spout 
out  until  the  valves  were  turned.  After  he  had  gone  on  the  car  he 
called  to  me  that  it  was  all  right,  to  go  ahead  and  take  off  the  nipples 
and  put  the  hose  upon  the  tubes  underneath  the  car.  At  the  time  I 
was  injured  I  was  taking  the  tap  from  underneath  the  oil  car  so  as  to 
be  able  to  connect  the  pipe  to  it  and  unload  the  oil,  and'  while  doing 
this  the  oil  blew  all  over  my  face. 

"I  do  not  know  whether  there  was  anything  wrong  or  the  matter 
with  the  appliances  or  valves  inside  the  car  or  not,  because  as  soon  as 
I  got  the  tap  off  the  tubes  underneath  the  car  the  oil  blew  all  over 
my  face.  The  kind  of  oil  tank-car  it  was  was  one  of  the  kind  usually 
used  on  this  railroad;  that  is,  it  was  a  car  with  a  tank  situated  on  it; 
the  tank  was  long  and  round.  On  the  top  of  the  car  is  a  hole  into 
which  to  load  the  oil  into  the  car.  It  has  a  place  up  there  which 
closes  up  when  they  are  not  taking  the  oil  out.  In  order  to  unload  the 
car  in  safety,  it  was  necessary  to  turn  the  key  on  the  top  of  the  car, 
so  as  to  close  the  holes  or  tubes  at  the  bottom  of  the  car.  If  the  key 
had  been  turned  on  top  of  the  car,  the  oil  would  not  have  blowed  or 
spouted  into  my  face  when  I  moved  the  nipples  at  the  bottom  of  the 
car.  That  car  had  two  nipples  at  the  bottom.  The  nipples  at  the 
bottom  of  the  car  were  about  one-quarter  of  a  foot  long.  The  one  on 
this  car  was  about  that  big,  and  the  nipples  screwed  on  the  end  of  the 
tubes.  I  was  under  the  car  to  fasten  the  hose.  The  pump  man,  Mr. 
Naylor,  told  me  to  go  under  the  car  and  take  the  screws  off  and  at- 
tach the  hose.  He  was  on  top  of  the  tank-car.  I  did  not  know  that 
the  tank-car  was  open  at  the  top  when  I  went  under  it;  the  pumping 
man,  Mr.  Naylor,  told  me  to  go  and  put  the  hose  to  the  nipples,  and 
he  connected  it  with  the  hose  and  said  it  was  all  right;  when  I  did, 
the  oil  blowed  in  my  face." 

That  evidence  was  sharply  contradicted  by  the  witnesses  of  appel- 
lant, and  the  first,  second,  third  and  fourth  assignments  of  error  seem 
to  proceed  upon  the  theory  that,  as  its  evidence  tends  to  show  contribu- 
tory negligence  and  assumption  of  the  risk,  the  verdict  of  the  jury 
should  have  been  set  aside.  This,  however,  is  not  the  theory  upon 
which  trials  by  juries  are  conducted,  but  the  power  is  lodged  with  the 
jury  to  disregard  the  evidence  of  appellant  which  contradicted  the  tes- 
timony of  appellee  and  to  accept  such  testimony  as  giving  a  true  ac- 
count of  the  affair.  If  the  testimony  of  appellee  be  true,  he  was  not 
guilty  of  contributory  negligence,  nor  had  he  assumed  the  risk  arising 
from  the  situation.  He  swore  that  there  was  a  rod  or  key  which- 
turned  the  valve  at  the  bottom;  that  the  key  was  manipulated  by  the 
man  who  had  charge  of  unloading  the  cars;  that  it  was  the  business 
of  that  man  to  see  that  the  key  worked  all  right  and  that  the  valve 
was  closed,  so  that  when  the  nipples  were  taken  off  the  oil  would  not 
spout.     The  man  in  charge  told  appellee  everything  was  in  proper 
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condition  and  ordered  him  to  take  off  the  nipples  and  put  the  hose 
on  the  tubes  under  the  car,  and  while  executing  that  command  the  oil 
blew  into  his  face  inflicting  the  injury.  The  jury  credited  that  testi- 
mony and  it  formed  a  sufficient  basis  for  their  verdict.  Under  that 
testimony  the  injuries  must  necessarily  have  resulted  from  the  negli- 
gence of  the  foreman  in  operating  or  manipulating  the  oil  tank. 

There  was  no  allegation  that  gravel  or  something  else  had  in  some 
manner  gotten  into  the  valve  and  caused  the  spouting  of  the  oil,  and 
the  court  properly  rejected  evidence  of  the  surmises  of  witnesses  that 
such  a  condition  existed.  There  was  nothing  in  the  pleading  nor  the 
circumstance  upon  which  to  base  the  guesses  made  by  the  witnesses  as 
to  what  caused  the  oil  to  spout,  and  it  did  not  have  a  tendency  to  dis- 
prove the  case  of  negligence  made  by  the  testimony  of  appellee.  The 
theory  of  the  defense  was  that  appellee  had  voluntarily  gone  under  the 
car  when  he  knew  that  the  oil  was  running,  and  the  desired  opinions  of 
the  witnesses  had  no  connection  whatever  with  that  theory. 

The  sixth  assignment  of  error  is  overruled.  That  part  of  the  charge 
which  instructed  the  jury  that  appellant  would  be  liable  if  the  spout- 
ing of  the  oil  was  a  latent  or  secret  danger  incident  to  the  work 
which  was  unknown  to  appellee  and  could  not  be  ascertained  by  him 
in  the  exercise  of  ordinary  care,  but  was  known  to  appellant,  was  per- 
missible as  it  presented  an  issue  deducible  from  the  pleadings  of  ap- 
pellant which  alleged  that  the  dangers  of  the  situation  were  open  to 
the  observation  of  appellee.  If  the  dangers  were  hidden  so  that  appel- 
lee could  not  and  did  not  discover  them,  and  appellant  knew  of  them, 
it  would  be  liable  for  sending  him  into  a  place  where  such  hidden  dan- 
gers would  be  developed  by  the  acts  of  its  agents  in  opening  the 
valves.  The  language  used  is  wrested  from  its  connections  and  criti- 
cised without  reference  to  them.  When  read  as  a  whole,  the  criticised 
section  of  the  charge  is  not  open  to  the  attacks  made  upon  it. 

So  far  as  the  special  charge,  whose  rejection  is  complained  of  in  the 
seventh  assignment  of  error,  embodied  the  law  and  was  applicable  to 
the  facts,  it  was  given  in  the  general  charge  of  the  court.  There  was 
no  evidence  tending  to  show  that  the  spouting  of  the  oil  was  a  danger 
ordinarily  incident  to  the  work  in  which  appellee  was  engaged,  and  on 
the  other  hand  appellant  sought  to  show  that  it  was  brought  about  by 
unusual  conditions. 

The  court  did  not  err  in  refusing  to  present  the  third  special 
charge  requested  by  appellant.  The  defenses  of  contributory  negli- 
gence and  assumed  risk  were  clearly  presented  by  the  court  and  it  was 
unnecessary  to  repeat  the  instructions. 

The  ninth  assignment  of  error  complains  of  the  rejection  of  a  spe- 
cial charge  which  sought  to  instruct  the  jury  to  reject  testimony  as  to 
the  defective  condition  of  the  machinery.  The  charge  was  properly  re- 
fused because  there  was  no  evidence  whatever  of  any  defects  in  the 
machinery.  If  it  were  true,  as  stated  by  appellant,  that  it  had  proved 
by  its  witness  that  there  was  a  defect  in  the  valve,  to  have  given  the 
requested  charge  would  have  been  extending  the  privilege  to  appellant 
of  demolishing  and  destroying  a  man  of  straw  erected  by  itself. 

If  appellee's  eyes  were  so  badly  damaged  that  appellant  concluded 
he  could  not  perform  the  duty  of  caring  for  its  yard,  and  he  was  on 
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that  account  discharged,  as  the  testimony  showed,  it  would  not  seem 
that  a  verdict  for  $3,000  would  be  excessive.  Appellee  swore  that  his 
eyes  were  in  such  condition  as  to  prevent  him  from  earning  a  living, 
and  that  they  were  growing  worse.    The-  judgment  is  affirmed. 

Affirmed. 
Writ  of  error  refused. 


Stephen  Alfred  Morse  v.  Board  of  Medical  Examiners  for  the 

State  of  Texas. 

Decided  October   13,  1900. 

1. — Practice  of  Medicine— Refusal  of  License. 

The  section  (11)  of  the  Act  of  April  17,  1007,  Laws  30th  Leg.,  p.  227, 
authorizing  the  Board  of  Medical  Examiners  to  refuse  license  or  certificate 
verifying  the  former  license  to  practice  medicine  where  the  applicant  therefor 
has  been  guilty  of  "other  grossly  unprofessional  or  dishonorable  conduct  of  a 
character  likely  to  deceive  or  defraud  the  public"  is  not  invalid  for  want  of 
certainty. 

2. — Same— Validating  Certificate— Penalty. 

The  refusal  of  a  certificate  validating  a  former  license  of  a  medical 
practitioner  under  the  Act  of  April  17,  1007,  is  a  refusal  to  grant  license, 
distinguishable  from  the  forfeiture  or  revocation  of  an  existing  one  by  the  Board, 
and  not  penal  or  retroactive. 

3. — Same— Remedy — Mandamus. 

In  the  opinion  of  Mr.  Justice  Key,  the  person  seeking  mandamus  to  require 
the  Board  to  issue  him  a  license  to  practice  medicine  must  show  himself  entitled 
to  such  license  by  the  terms  of  the  law.  If  he  claims  that  the  law  is  invalid 
this  would  only  avail  him  as  a  defense  for  violating  it;  it  would  not  entitle 
him  to  a  license  in  disregard  of  its  terms. 

Appeal  from  the  District  Court  of  McLennan  County.  Tried  below 
before  Hon.  Marshall  Surratt. 

Baker  &  Thomas,  for  appellant,  cited:  Czarra  v.  Board  of  Medical 
Supervisors  of  D.  C,  Washington  Law  Reporter,  vol.  33,  470;  Mat- 
thews v.  Murphy,  54  L.  R.  A.  (Ky.),  415,  63  S.  W.,  785,  authorities 
cited;  Hewitt  v.  Board  of  Medical  Examiners  of  the  State,  84  Pac. 
(Cal.),  39;  Ex  parte  McNulty,  77  Cal.,  164;  State  v.  Gaster,  44  La. 
Ann.,  636,  638;  Ex  parte  Jackson,  45  Ark.,  158,  164;  Augustine  v. 
State,  41  Texas  Crim.,  59,  76 ;  Jones  v.  State,  100  Ala.,  32,  34 ;  State 
v.  Partlow,  91  N.  C,  550,  553;  State  v.  Mann,  2  Or.,  238;  Louisville 
&  N.  R.  R.  v.  Commonwealth,  99  Kv.,  132;  Magnetic  Healing  v.  Mc- 
Annultv,  187  U.  S.,  94,  106;  Railway  v.  Commonwealth,  35  S.  W., 
130;  Meffert  v.  State  Board  of  Med.  Registration,  72  Pac.  Rep.,  247 
(Kansas,  1903);  State  v.  Board,  etc.,  34  Minn.,  387;  State  Board, 
etc.,  v.  Ray,  22  R.  I.,  538;  People  v.  McCoy,  125  111.,  289;  State  v. 
Kellogg,  14  Mont.,  426. 

Scott,  Sanford  &  Ross,  for  appellees,  cited:  Whitfield  v.  Terrell 
Comp.  Co.,  26  Texas  Civ.  App.,  235;  State  ex  rel.  Powell  v.  State 
Medical  Board,  32  Minn.,  324;   State  ex  rel.   Feller  v.   State  Board 
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Medical  Examiners,  26  N".  W.  (Minn.),  125;  People  v.  McCov,  125 
111.,  289,  17  N.  E.,  786;  State  v.  Board,  32  Minn.,  324,  20  N.  W., 
238;  Meffert  v.  State,  66  Kans.,  710,  72  Pac,  247;  Hawker  v.  People.. 
170  XL  S.,  189;  Augustine  v. -State,  41  Texas  Crim.,  59;  Petterson  v. 
Pilot  CWrs,  24  Texas  Civ.  App.,  33;  26  Am.  &  Eng.  Ency.  Law  (2d 
ed.),  657;  Iowa  Eclectic  Medical  Ass'n  v.  Schrader,  20  L.  R.  A.,  355; 
Traer  v.  State  Board  Medical  Examiners,  106  Iowa,  564;  Van  Vleck 
v.  Board  of  Dental  Examiners,  44  L.  R.  A.,  635;  State  ex  rel.  Hy- 
geia  Med.  Col.  v.  Coleman,  55  L.  R.  A.,  105,  64  Ohio  St.,  377 ;  Board 
v.  People,  13  N.  E.,  201  (111.) ;  State  ex  rel.  Hathaway  v.  State  Board, 
15  S.  W.,  322;  Macomber  v.  State  Board  Health,  8  L.  R.  A.  (N.  S.), 
585;  In  re  Smith,  10  Wend.,  449;  State  Board  v.  Ray,  22  R.  I.,  538; 
State  v.  Kellogg,  14  Mon.,  426 ;  State  v.  Board,  34  Minn.,  387. 

KEY,  Associate  Justice. — Appellant,  as  relator,  brought  this  suit 
against  appellees,  as  respondents,  whereby  he  sought  a  writ  of  man- 
damus to  compel  respondents  to  issue  to  him  verification  license  to 
practice  medicine.  He  alleged  in  his  petition  that  he  was  legally 
licensed  to  practice  medicine  throughout  the  State  of  Texas  on  the 
25th  day  of  March,  1895;  that  he  had  presented  such  license  to  re- 
spondents, the  State  Board  of  Medical  Examiners  created  under  the 
Act  of  April  17,  1907,  regulating  the  practice  of  medicine,  and  had  in 
all  other  respects  complied  with  the  law,  and  that  respondents  had  un- 
lawfully refused  to  issue  to  him  the  verification  license  provided  for 
in  the  Act  referred  to. 

The  answer  of  respondents,  among  other  things,  averred-  that  relator 
had  been  guilty  of  grossly  unprofessional  or  dishonorable  conduct,  of 
a  character  likely  to  deceive  and  defraud  the  public,  setting  forth  in 
detail  the  conduct  referred  to,  and  assigned  such  conduct  as  their 
reason  for  refusing  to  issue  to  relator  a  verification  license,  and  relied 
upon  section  11  of  the  Act  referred  to  to  support  such  refusal. 

By  supplemental  petition  relator  excepted  to  respondents'  answer 
upon  the  ground  that  so  much  of  the  Act  referred  to  as  attempted  to 
authorize  respondents  to  refuse  to  allow  a  license  to  practice  medicine 
on  account  of  "other  grossly  unprofessional  or  dishonorable  conduct  of 
a  character  likely  to  deceive  or  .defraud  the  public,"  is  void  for  the 
want  of  certainty  and  is  retroactive  in  its  effect. 

The  trial  court  overruled  relator's  exceptions  to  respondents'  an- 
swer and  rendered  judgment  in  favor  of  respondents,  and  relator  has 
appealed,  and  presents  the  case  in  this  court  upon  three  assignments  of 
error,  all  of  which  present  substantially  the  same  question,  which  is 
the  validity  of  that  portion  of  the  statute  which  authorizes  respondents 
to  refuse  a  license  on  account  of  grossly  unprofessional  or  dishonorable 
conduct,  etc. 

The  Thirtieth  Legislature  enacted  a  law  intended  to  cover  the 
whole  subject  of  the  practice  of  medicine  in  this  State.  Section  1 
provides  for  the  creation  of  a  Board  of  Medical  Examiners  for  the 
State,  the  number  and  qualifications  of  its  members;  that  the  several 
schools  of  medicine  shall  be  represented  thereon,  the  manner  of  the  ap- 
pointment of  the  members,  their  term  of  office,  etc.;  section  2  pro- 
vides for  the  organization  and  officers  and  meetings  and  internal  gov- 
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eminent  of  the  board;  section  3  provides  for  the  keeping  of  the  rec- 
ords of  the  board ;  section  4  makes  it  unlawful  for  any  person  to  prac- 
tice medicine  in  the  State  except  he  first  comply  with  the  requirements 
of  this  Act;  section  5  prescribes  the  manner  and  form  of  registration 
by  the  practitioner  of  his  authority  with  the  district  clerk;  under  sec- 
tion 6  it  is  made  necessary  for  all  lawful  practitioners  of  medicine  in 
the  State  to  apply  to  said  board  and  obtain  from  it  a  license,  and  also 
provides  for  reciprocity  with  other  States;  sections  7-9  provide  for  the 
examination  of  applicants  for  licenses,  who  were  not  theretofore  law- 
ful practitioners;  section  10  names  certain  classes  that  are  exempt 
from  the  operation  of  this  Act;  section  11  makes  provision  for  the 
denial  by  the  board  of  licenses,  naming  the  causes  for  which  such. de- 
nial may  be  made;  section  12  provides  for  the  revocation  of  licenses  by 
the  courts;  section  13  designates  those  who  are  subject  to  the  provi- 
sions of  this  Act;  section  14  prescribes  the  penalty  for  violation  of  the 
Act;  section  15  specifies  the  time  which  will  be  allowed  those  who  were 
theretofore  lawful  practitioners  in  which  to  obtain  license;  section  16 
defines  the  meaning  of  certain  terms  used  in  the  Act,  and  section  17 
is  the  repealing  clause.  The  section  involved  in  this  case  reads  as  fol- 
lows: 

"Section  11.  The  State  Board  of  Medical  Examiners  may  refuse 
to  admit  persons  to  its  examinations  or  to  issue  the  certificate  pro- 
vided for  in  this  Act  for  any  of  the  following  causes: 

"First.  The  presentation  to  the  board  of  any  license,  certificate  or 
diploma  which  was  illegally  or  fraudulently  obtained,  or  when  fraud  or 
deception  has  been  practiced  in  passing  the  examination. 

"Second.  Conviction  of  a  crime  of  the  grade  of  a  felony  or  one 
which  involves  moral  turpitude,  or  procuring  or  aiding  or  abetting  the 
procuring  of  a  criminal  abortion. 

"Third.  Other  grossly  unprofessional  or  dishonorable  conduct  of  a 
character  likely  to  deceive  or  defraud  the  public;  or  for  habits  of  in- 
temperance or  drug  addiction  calculated  to  endanger  the  lives  of  pa- 
tients; provided  that  any  applicant  who  may  be  refused  admittance  to 
examination  before  said  board  shall  have  his  right  of  action  to  have 
such  issue  tried  in  the  District  Court  of  the  county  in  which  some 
member  of  the  board  shall  reside." 

Appellant  assails  the  first  clause  of  the  third  subdivision  of  this  sec- 
tion, the  contention  being  that  it  is  too  general  and  uncertain,  and 
therefore  should  be  disregarded  and  the  statute  administered  as  though 
that  clause  was  eliminated  therefrom,  and  several  cases  have  been  cited 
in  support  of  that  contention,  and  especially  Czarra  v.  Board  of  Med- 
ical Supervisors,  33  Washington  Law  Rep.,  470;  Matthews  v.  Murphy, 
54  L.  R.  A.,  415,  63  S.  W.,  785;  Hewett  v.  Board  of  Medical  Exam- 
iners, 148  Cal.,  590,  84  Pac,  39;  School  of  Magnetic  Healing  v.  Mc- 
Anulty,  187  TJ.  S.,  94 ;  Ex  parte  McXulty,  77  Cal,  164 ;  Augustine  v. 
State,  41  Texas  Crim.,  59  and  76;  State  v.  Gaster,  44  La.  Ann.,  636. 

In  all  these  cases  the  proceedings  complained  of  were  for  the  pur- 
pose of  canceling  or  revoking  license  to  practice  medicine,  or  were 
criminal  prosecutions  for  alleged  violation  of  penal  statutes,  while  in 
this  ca9e  appellant  is  not  charged  with  violating  any  penal  law,  and  it 
is  not  contended  that  appellees  have  attempted  to  cancel  or  revoke  ap- 
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pellant's  pre-existing  license  to  practice  medicine.  An  important  dis- 
tinction exists  between  granting  a  license  and  revoking  a  license,  which 
distinction  may  justify  the  application  of  different  rules  of  law.  Many 
courts  hold  that  the  cancellation  or  revocation  of  a  license  to  practice 
medicine  constitutes  a  penalty,  but  such  result  does  not  follow  from  a 
refusal  to  grant  such  license.  A  license  to  practice  medicine  is  a  privi- 
lege or  franchise  granted  by  the  government,  and  a  refusal  to  grant 
such  franchise,  whatever  the  reason  may  be  for  such  refusal,  does  not 
constitute  a  penalty.  •  Furthermore,  none  of  the  statutes  under  con- 
sideration in  the  cases  relied  on  by  appellant  are  entirely  analogous  to 
the  statute  here  involved.  In  the  Czarra  case  the  statute  authorized 
the  board  to  refuse  to  grant  and  to  revoke  a  license  where  the  party 
was  guilty  "of  unprofessional  or  dishonorable  conduct,"  and  that  was 
an  appeal  from  the  action  of  the  medical  board  revoking  a  license. 
The  particular  clause  of  the  statute  assailed  in  this  case  not  only  re- 
quires proof  of  unprofessional  or  dishonorable  conduct,  but  it  must 
be  other  grossly  unprofessional  or  dishonorable  conduct  of  a  character 
likely  to  deceive  or  defraud  the  public.  It  is  not  unreasonable  to  con- 
clude that,  by  the  use  of  the  word  "other,"  the  Legislature  intended 
that  the  conduct  referred  to  should  be  similar  in  its  nature  to  that 
designated  in  the  preceding  subdivision  of  that  section  and  defined  as 
"a  crime  of  the  grade  of  a  felony,  or  one  which  involves  moral  turpi- 
tude, or  procuring  or  aiding  or  abetting  the  procuring  of  a  criminal 
abortion."  Not  only  that,  but  such  conduct  is  further  qualified  by  the 
use  of  the  word  "grossly."  Furthermore,  such  conduct  must  not  only 
be  grossly  unprofessional  or  dishonorable,  but  it  must  be  of  a  charac- 
ter likely  to  deceive  or  defraud  the  public. 

In  none  of  the  cases  referred  to  have  we  found  a  statute  as  specific 
as  ours,  which  restricts  the  condemned  conduct  to  a  certain  specitied 
class  or  kind,  about  which  there  can  be  much  less  room  for  disagree- 
ment among  fair  and  just  minds.  It  has  been  held  in  construing  a 
similar  statute  that  the  language  "unprofessional  or  dishonorable"  was 
not  intended  to  describe  two  classes  of  conduct,  and  that  the  word  "un- 
professional" was  used  in  the  same  sense  as  "dishonorable,"  and  not 
as  signifying  "unethical."  (State  v.  State  Medical  Examining  Board, 
32  Minn.,  324,  50  Am.  Rep.,  575.) 

We  have  reached  the  conclusion  that  the  statute  is  not  subject  to 
the  objection  urged  against  it.  Nearly,  if  not  all  the  States  have  stat- 
utes requiring  applicants  for  license  to  practice  either  medicine  or  law 
to  present  satisfactory  evidence  of  good  moral  character ;  and  no  case 
has  been  cited,  and  we  know  of  none,  in  which  it  has  ever  been  held 
that  such  a  statute  wa3  invalid  because  of  uncertainty.  It  would  seem 
that  statutes  of  the  latter  class  afford  as  much  room  for  difference  of 
opinion  as  does  the  statute  under  consideration  in  this  case. 

While  we  have  pointed  out  the  fact  that  this  case  does  not  involve 
the  revocation  of  a  license  or  the  imposition  of  any  other  penalty,  we 
are  not  to  be  understood  as  holding  that  it  would  be  invalid  if  the 
case  was  of  the  latter  class  and  involved  the  question  of  penalty.  Our 
federal  anti-trust  statute  prescribes  a  penalty  against  every  person  en- 
tering into  a  contract  or  conspiracy  "in-  restraint  of  trade  or  com- 
merce among  the  several  states  or  with  foreign  nations;"  our  State 
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anti-trust  statute  makes  it  an  offense,  punishable  by  heavy  penalty,  to 
enter  into   a  contract  or  conspiracy  "to  create  or  which  may  tend  to 
create  or  carry  out  restrictions  in  trade  or  commerce  or  aids  to  com- 
merce"    and   both  of  these  statutes  have  been  unsuccessfully  assailed 
upon  the  ground  that  they  were  too  uncertain  and  indefinite.     (Waters- 
Pierce   Oil   Co.  v.  State,  106  S.  W.,  925,  and  cases  there  cited.)     In 
fact,   unless   it  be  permissible  to  use  language  as  general  as  that  in- 
volved in  the  statute  under  consideration,  legislation  in  many  instances 
could  not  be  so  framed  as  to  accomplish  all  that  was  desired  and  afford 
full  protection  to  the  public,  because  of  the  impossibility  of  enumerat- 
ing in  detail  every  separate  and  distinct  act  intended  to  be  prohibited. 
In  conclusion,  the  writer,  speaking  for  himself  only,  deems  it  proper 
to  add  that  he  is  strongly  inclined  to  believe  that,  if  appellant's  con- 
tention be  correct  as  to  the  construction  to  be  placed  upon  the  statute, 
nevertheless,  he  has  mistaken  his  remedy,  and  should  not  prevail  in 
this  action.     He  has  brought  an  action  for  a  writ  of  mandamus,  al- 
leging that  under  one  section  of  the  statute  referred  to  he  is  entitled 
to  have  the  board  grant  to  him  a  verification  license.     In  reply  the 
board  answers  that,  by  force  of  another  section  of  the  same  statute  in- 
voked by  appellant,  the  board  had  the  power  to  refuse  to  grant  such 
license  for  reasons  specified  in  that  section.     Has  appellant  the  right 
to  invoke  one  section  of  the  statute  by  which  to  compel  appellees  to 
do  something  which  another  section  authorized  them  to  refuse  to  do? 
In  other  words,  can  he,  by  affirmative  action  and  in  a  suit  brought  by 
him,  split  the  statute  in  two,  and  assert  that  part  of  it  is  valid  and 
the  other  part  invalid,  and  obtain  affirmative  relief  founded  upon  such 
contention  ?    On  the  contrary,  it  seems  to  me  that  his  remedy  would  be 
to  stand  upon  the  defensive,  and  when  his  right  to  practice  medicine 
under  his  pre-existing  license  is  challenged  by  any  legal  proceeding  in- 
stituted for  that  purpose,  to  assert  that  his  former  license  is  not  af- 
fected by  the  statute  under  consideration,  because  of  the  objections 
urged  against  it  in  this  case. 
JSTo  error  has  been  shown  and  the  judgment  is  affirmed. 

Affirmed. 
Writ  of  error  refused. 


Cicero  Smith  et  al.  v.  0.  A.  Pitts  et  al. 

Decided  October  14,  1909. 

1. — Contract — Agency — Option. 

Contract  construed  and  held  to  show  that  the  parties  thereto  intended  that 
the  party  of  the  second  part  should  become  a  special  agent  of  the  party  of  the 
first  part  with  certain  powers  to  sell  the  land  therein  described,  and  that  the 
same  was  not  intended  as  an  option  to  the  party  of  second  part  to  buy  the 
said  land. 

9. — Same— Principal  and  Agent — Right  to  Transfer  Duties. 

When  the  relationship  of  principal  and  agent  is  established  between  parties, 
the  principal  can  not  transfer  to  another  the  duties  and  obligations  resting  upon 
him  under  the  contract,  and  so  compel  the  agent  to  accept  the  transferee  as  his 
principal. 

Vol.  LVn  Civil— 7. 
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8. — Same— Deed — Warranty. 

An  agreement  by  one  party  to  make  a  deed  of  conveyance  with  covenant  of 
warranty  can  not  be  fulfilled  by  tendering  a  deed  from  some  one  else.  Rights 
growing  out  of  contract  wnich  involve  relations  of  personal  confidence  can  not 
be  transferred  by  either  party  without  the  consent  of  the  other. 

4. — Same— Fraud. 

A  contract  induced  by  false  representations  is  not  binding  on  the  party 
accepting  it.  * 

5. — Verdict — Judgment. 

A  court  has  no  right  to  pass  upon  anv  issue  of  fact  upon  which  the  jury 
has  failed  to  return  a  finding,  no  matter  how  conclusive  the  evidence  may  be. 

Appeal  from  the  District  Court  of  Palo  Pinto  County.  Tried  below 
before  Hon.  W.  J.  Oxford. 

Gross  &  Allen  and  C.  H.  Willingham,  for  appellants. — A  court 
should  not  direct  a  jury  what  verdict  to  return  upon  an  issue,  unless 
the  evidence  is  undisputed  and  of  that  conclusive  nature  that  leaves 
no  room  for  ordinary  minds  to  differ  as  to  the  conclusion  to  be  drawn 
from  it.  The  court  is  not  justified  in  taking  the  issue  of  fact  from 
the  jury,  except  in  case  the  evidence  is  such  that  no  issue  is  made  for 
the  jury  to  determine.  Choate  v.  San  Antonio  &  A.  P.  By.  Co.,  90 
Texas,  82;  Stevens  v.  Masterson's  Heirs,  90  Texas,  417;  Mustain  v. 
Stokes,  90  Texas,  358;  Grand  Trunk  Ry.  Co.  v.  Ives,  144  TJ.  S.,  417; 
Richmond  &  D.  Ry.  Co.  v.  Powers,  149  TJ.  S.,  42-44. 

The  intention  of  the  parties  to  a  contract  should  be  ascertained 
from  the  language  used,  and  the  court  should  not  construe  the  same 
to  include  obligations  not  intended  by  the  parties.  The  express  men- 
tion of  certain  things  excludes  all  others  not  mentioned.  Simpkins  on 
Contracts,  rule  2,  p.  223;  rule  14,  p.  225;  Fairbanks  v.  Simpson,  28 
S.  W>,  128;  Smith  v.  Brown,  66  Texas,  543. 

By  the  terms  of  the  contract  of  January  30,  1907,  the  Hagelsteins 
and  Smith  reserved  the  right  to  sell  any  of  the  lands  described  there- 
in, and  had  the  right  under  said  contract  to  sell  any  part  or  all  of  it 
to  the  Wylies  or  any  other  person.  And  plaintiffs  cause  of  action 
would  have  been  against  the  Hagelsteins  and  Smith  for  part  of  the 
consideration  of  such  sale,  or  for  damages  for  selling  at  a  different 
price  than  agreed  on  in  said  contract.    Smith  v.  Brown,  66  Texas.  543. 

The  court  erred  in*  not  rendering  judgment  in  favor  of  R.  K.  Wylie 
and  Mrs.  Mollie  Modenia  Wylie  against  defendant,  Cicero  Smith,  for 
one-half  of  the  amount  of  the  judgment  rendered  against  them  in 
favor  of  C.  and  G.  Hagelstein. 

J.  B.  Haynes  and  Ramsey  &  Odell,  for  appellee. 

HODGES,  Associate  Justice. — Appellee  O.  A.  Pitts  instituted 
this  suit  in  the  District  Court  of  Palo  Pinto  County,  against  C.  and 
G.  Hagelstein  and  Cicero  Smith,  seeking  to  recover  $2,000  paid  to 
them  on  the  30th  day  of  January,  1907,  under  a  contract  of  that  date, 
by  the  terms  of  which  Pitts  was  appointed  an  agent  to  sell  certain 
lands  under  the  control  of  the  defendants  in  the  suit.     It  is  alleged 
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that  he  agreed  to  sell  for  the  defendants,  witliin  twelve  months  from 
that  date,  two  thousand  acres  of  land  known  as  a  part  of  the  Wylie 
ranch  in  Kunnels  County,  Texas;  that  .he  paid  to  the  Hagelsteins  and 
Smith  the  $2,000  upon  condition  and  with  the  understanding  that  in 
the  event  he  performed  his  part  of  said  contract  the  money  was  to  he 
refunded.  It  is  also  alleged  that  the  Hagelsteins  and  Smith  were  un- 
der contract  to  purchase  this  land  from  R.  K.  Wylie  and  wife,  and 
that  his  contract  with  the  Hagelsteins  and  Smith  was  made  dependent 
upon  the  consummation  of  the  sale  of  the  Wylie  ranch  to  the  Hagel- 
steins and  Smith.  It  is  claimed  that  this  sale  was  not  consummated, 
and  for  that  reason  plaintiff  is  entitled  to  the  return  of  the  $2,000. 

The  defendants  Hagelstein  answered  by  general  denial,  and  in  sub- 
stance that  the  contract  made  with  Pitts  on  January  30,  1907,  granted 
to  him  an  option  to  acquire  and  sell  the  lands  described  in  this  con- 
tract, and  that  the  $2,000  was  paid  for  that  option;  that  the  contract 
was  contingent  upon  the  consummation  of  the  sale  of  the  ranch  by  the 
Wylies  to  them,  and  if  not  consummated  the  $2,000  was  to  be  re- 
turned to  Pitts;  that  Wylie  and  wife  on  April  13,  1907,  by  written 
instrument  revoked  the  contract  of  sale  with  them,  the  Hagelsteins, 
which  said  Wylies  had  no  right  to  do.  They  further  pleaded  that 
Wylie  and  wife  and  Smith  had  entered  into  an  agreement  with  them 
by  the  terms  of  which  Smith  and  the  Wylies  assumed  to  carry  out  the 
obligations  of  the  Hagelsteins  as  contained  in  the  contract  with  Pitts, 
and  of  which  Pitts  had  full  notice,  and  asked  that  Wylie  and  Smith 
be  made  parties  to  the  suit,  and  in  the  event  judgment  was  recovered 
against  them,  the  Hagelsteins,  that  they  have  judgment  against  the 
Wylies  and  Smith  for  the  same  amount. 

Cicero  Smith  answered  by  general  denial,  and,  among  other  things, 
specially  alleged  that  he  was  ready  and  willing  to  carry  out  the  terms 
of  his  contract  with  Pitts,  but  that  Pitts  had  never  performed  his  con- 
tract or  offered  to  do  so  in  any  way;  that  the  contract  of  purchase  of 
the  Wylie  ranch  by  him  and  the  Hagelsteins  was  consummated,  and 
the  Wylies  thereafter  repurchased  from  the  Hagelsteins  their  one-half 
undivided  interest  in  the  same ;  that  thereafter  he,  Smith,  owned  an  un- 
divided one-half  interest  in  the  ranch  and  the  WTylies  the  other  half; 
that  in  the  repurchase  from  the  Hagelsteins  by  the  Wylies  the  latter 
acquired  the  interest  of  the  Hagelsteins  in  all  the  contracts  of  sale  of 
said  land  which  had  been  made,  among  which  was  a  contract  with  the 
plaintiff  Pitts.  Smith  also  pleaded  that  in  the  event  the  plaintiff  re- 
covered a  judgment  against  him  he  have  judgment  over  against  the 
Wylies  for  one-half  of  the  amount. 

The  appellants  R.  K.  Wylie  and  wife  answered  by  general  denial, 
and  adopted  all  of  Smith's  original  answer  except  wherein  he  asks 
judgment  against  them,  and  also  adopted  that  part  of  the  answer  of 
the  Hagelsteins  which  sets  up  the  contract  of  sale  of  the  Wylie  ranch 
to  them  and  Smith,  and  that  by  the  terms  of  the  same  the  Wylies  had 
no  authority  to  revoke  the  contract.  They  pleaded  that  they  con- 
tracted in  writing  to  sell  the  Wylie  ranch  to  Smith  and  the  Hagel- 
steins. and  that  on  the  6th  day  of  April,  1905,  they  repurchased  the 
interest  of  the  Hagelsteins,  taking  their  deed  for  the  same,  but  Smith 
retained  his  half  interest.     They  professed  to  be  willing  and  able  to 
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carry  out  all  the  contracts  of  sale  made  by  the  Hagelsteins.  They  fur- 
ther alleged  that  while  negotiating  with  the  Hagelsteins  for  the  re- 
purchase of  their  interest  in  the  ranch,  the  latter  represented  to  them 
that  they  had  made  a  number  of  sales  of  the  land  to  divers  persons,  a 
list  of  which  was  furnished  at  the  time.  In  this  was  listed  a  contract 
for  the  sale  of  two  thousand  acres  of  land  to  Pitts,  the  plaintiff  in  this 
suit.  The  Hagelsteins  claimed  that  they  did  not  then  have  the  Pitts 
contract  with  them,  and  fraudulently  and  falsely  represented  to  them 
that  the  contract  made  with  Pitts  was  a  bona  fide  contract  of  sale,  and 
that  Pitts  had  placed  in  their  hands  a  forfeit  of  $2,000  which  was  to 
go  to  the  owners  of  the  land  in  the  event  he  failed  to  comply  with  the 
terms  of  his  purchase.  They  alleged  that  as  a  part  of  the  considera- 
tion paid  by  them  to  the  Hagelsteins  for  their  deed  back  to  said  land 
and  the  transfer  of  the  contracts  of  sale  and  commissions  claimed  by 
the  Hagelsteins,  they  allowed  them  a  credit  of  $2,000  for  the  alleged 
sale  made  to  Pitts,  and  that  relying  upon  the  representations  made  by 
the  Hagelsteins  that  their  contract  with  Pitts  was  a  valid  bona  fide 
sale,  they  paid  the  Hagelsteins  $1,750  as  a  commission  of  five  per  cent 
on  the  sale  which  the  latter  claimed  to  have  made  to  Titts.  This  they 
charge  was  a  fraud  perpetrated  upon  them  by  the  Hagelsteins,  and 
that  they  were  thereby  defrauded  by  said  Hagelsteins  out  of  the  com- 
mission amounting  to  $1,750;  that  said  false  representations  were  wil- 
fully and  fraudulently  made  for  the  purpose  of  defrauding  them  of 
that  sum;  that  the  contract  between  the  Hagelsteins  and  Smith  and 
Pitts  was  secreted  and  kept  from  these  defendants  until  some  time 
after  they  had  repurchased  the  interest  of  the  Hagelsteins  in  said 
ranch.  They  further  plead  that  an  instrument  of  April  6,  1907, 
wherein  it  is  stated  that  the  contracts  listed  therein  are  received  by 
them,  the  Wylies  and  Smith,  did  not  speak  the  truth;  that  in  truth 
and  in  fact  at  the  time  of  the  execution  of  that  instrument  they  did 
not  receive  the  Pitts  contract,  nor  did  they  receive  the  money  men- 
tioned in  said  contract,  but  the  sum  was  retained  by  the  Hagelsteins. 
The  Wylies  also  allege  that  Smith  owns  a  one-half  interest  in  the 
lands  and  they  the  other  half,  and  pray  that  Smith,  the  Hagelsteins 
and  the  plaintiff  take  nothing  against  them,  but  if  judgment  be  ren- 
dered against  them  that  they  have  judgment  against  the  defendants 
Hagelstein  for  $1,750  and  for  costs  of  suit. 

At  the  conclusion  of  the  testimony  the  trial  court  instructed  the 
jury  to  return  a  verdict  in  favor  of  Titts  against  the  Hagelsteins  and 
Smith  for  the  full  amount  sued  for,  and  in  favor  of  the  Hagelsteins 
against  the  Wylies  and  Smith  for  the  same  amount.  Judgment  was 
rendered  for  and  against  the  respective  parties  in  accordance  with  the 
verdict.  The  judgment  also  provided  that  in  the  event  Smith  paid  off 
the  judgment,  execution  issue  in  his  favor  against  the  Wylies  tor  one- 
half  of  the  amount  recovered  by  the  plaintiff  in  the  suit.  Smith  and 
the  Wylies  alone  have  appealed,  and  have  filed  separate  appeal  bonds 
and  presented  separate  assignments  of  error. 

The  testimony  shows  that  R.  K.  Wylie  and  his  wife  originally  owned 
a  large  body  of  land  situated  in  Runnels  County  known  as  the  Wylie 
pasture.  On  December  12,  1906,  Wylie  and  wife  entered  into  a  writ- 
ten contract  with  the  Hagelsteins  and  Smith,  by  which,  for  a  recited 
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consideration,  they  agreed  to  sell  and  convey  to  the  latter  several 
thousand  acres  of  that  land.  This  contract  was  duly  acknowledged 
and  recorded.  On  January  30,  1907,  the  Hagelsteins  and  Smith, 
claiming  to  be  a  partnership  firm,  entered  into  a  written  contract  with 
Pitts,  the  appellee,  by  the  terms  of  which  Pitts  acquired  certain  rights 
from  those  parties  as  to  the  sale  of  two  thousand  acies  of  the  Wylie 
Jand,  and  deposited  with  the  Hagelsteins  and  Smith  the  sum  of 
$2,000  to  be  forfeited  in  the  event  he  failed  to  perform  the  conditions  " 
of  the  contract,  and  to  be  returned  to  him  under  certain  other  speci- 
fied conditions.  This  suit  is  for  the  recovery  of  that  sum,  and  is 
based  upon  the  contention  by  Pitts  that  the  conditions  occurred  which 
justified  him  in  asking  for  its  return.  In  as  much  as  his  right  to  the 
recovery  must  depend  upon  the  construction  of  the  contract  last  above 
referred  to,  it  is  proper  that  we  give  such  portions  of  that  contract 
as  bear  upon  the  issues  involved.  Omitting  those  portions  which  are 
not  material,  the  contract  is  as  follows: 


"State  of  Texas,  County  of  Tom  Green. 

"This  agreement,  made  and  entered  into  by  and  between  the  firm  of 
Hagelstein  and  Smith,  composed  of  Chris  Hagelstcin  and  Cleorge 
Hagelstein  of  San  Angelo,  Texas,  and  Cicero  Smith  of  Mineral  Wells, 
Texas,  parties  of  the  first  part,  and  O.  A.  Pitts,  of  (Jrandview,  Texas, 
party  of  the  second  part,  witnesseth:  That  the  parties  of  the  first  part, 
for  and  in  consideration  of  the  sum  of  $2,000  cash  in  hand  paid,  have 
sold  to  second  party  an  option  on  certain  land  hereinafter  described, 
said  option  to  last  twelve  months  from  the  date  hereof,  and  in  t1  e 
event  that  the  conditions  of  this  contract  hereinafter  set  out  are  kept 
and  fulfilled  by  second  party,  then  said  $2,000  shall  be  returned  to 
said  second  party,  but  not  otherwise.  The  conditions  of  this  contract 
are  as  follows,  to  wit: 

"First.  Whereas,  the  first  parties  hereto  are  under  contract  to  pur- 
chase the  R.  K.  Wylie  ranch  located  in  Runnels  County,  Texas,  about 
6  miles  N.  W.  from  Ballinger,  Texas,  on  the  Colorado  River,  it  is  un- 
derstood and  agreed  by  both  parties  to  this  contract,  that  this  contract 
shall  be  contingent  on  the  final  consummation  of  the  contract  of  sale 
of  said  R.  K.  Wylie  ranch,  and  in  the  event  that  said  sale  ig  not  con- 
summated, then  said  $2,000  is  to  be  returned  in  full  to  said  second 
party.  Under  this  understanding  and  agreement  the  said  parties 
hereto  do  agree  that  the  said  O.  A.  Pitts,  party  of  the  second  part,  is 
appointed  agent  of  the  parties  of  the  first  part  under  the  following 
terms  and  conditions,  to  wit:  The  said  O.  A.  Titts,  party  of  the  sec- 
ond part,  agrees  to  contract  and  sell  to  bona  fide  purchasers  for  the 
said  parties  of  the  first  part,  all  of  the  land  contained  in  the  follow- 
ing tracts,  according  to  the  new  subdivision  of  the  said  Wylie  ranch, 
to  wit:"  Then  follows  a  description  of  the  land.  The  second  and 
third  paragraphs  fix  the  price  to  he  paid  and  terms  of  sale. 

"First  party  agrees  to  make  warranty  deed  and  furnish  abstract  to 
each  tract  of  land  sold  by  second  party,  showing  good  and  sufficient 
title  to  said  land,  within  90  days  after  being  notified  by  second  party 
that  sale  has  been  made. 
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"If  any  other  and  different  terms  for  sale  of  said  land  shall  be  made 
by  the  second  party,  it  shall  be  by  approval  of  the  first  parties. 

"The  parties  of  the  first  part  are  to  have  the  benefit  of  the  unfenced 
and  unsold  land  above  described  until. the  completion  of  this  contract, 
and  they  are  to  have  all  growing  crops  now  on  said  land. 

"In  the  event  that  any  contract  for  the  sale  of  any  of  said  land 
above  mentioned  shall  be  made  by  the  parties  of  the  first  part  or  the 
party  of  the  second  part,  and  the  proposed  purchaser  shall  have  been 
required  to  put  up  a  forfeit  and  that  said  amount  of  said  forfeiture 
or  liquidated  damages  shall  be  collected,  then  the  same  shall  at  once 
be  equally  divided  between  each  party  hereto. 

"The  power  herein  conferred  upon  the  party  of  the  second  part  shall 
cease  on  the  25th  day  of  February,  1908,  and  after  such  date  he  shall 
no  longer  have  powTer  or  authority  to  bind  the  parties  of  the  first  part 
for  any  contract  of  sale  hereunder,  and  nothing  shall  hereinafter  be 
done  under  this  contract  except  by  mutual  consent,  save  the. final  set- 
tlement between  the  parties  hereto." 

On  April  13,  1907,  Wylie  and  wife  executed  an  instrument  called  a 
"revocation  of  contract,"  in  which  it  was  recited  that  by  reason  of  the 
fact  that  the  Hagelsteins  had  failed  and  refused  to  carry  out  or  com- 
plete their  contract  of  December  12,  1906,  but  had  made  default  as  to 
the  same,  they,  the  Wylies,  thereby  "announced  and  declared  said  con- 
tract had  not  been  complied  with  by  said  Hagelsteins  in  any  particu- 
lar, and  that  the  same  was  at  an  end  and  of  no  further  force  and  ef- 
fect," and  that  the  Hagelsteins  had  no  further  rights  or  claims  upon 
the  land  referred  to  in  the  contract  of  December,  1906.  This  instru- 
ment was  acknowledged  and  recorded  in  the  deed  records  of  Kunnels 
County. 

On  the  26th  day  of  April,  1907,  C.  and  G.  Hagelstein  executed  a 
written  instrument  reciting  the  contract  of  December  12,  1906,  with 
the  Wylies,  and  that  it  had  been  "mutually  agreed*'  between  them  and 
the  Wvlies  that  the  same  should  be  "forfeited,  canceled  and  held  for 
naught."  It  is  then  stated  that  for  and  in  consideration  of  the  sum 
of  ten  dollars  and  other  good  and  valuable  consideration  paid  by  Wylie 
and  wife'to  them,  C.  and  G.  Hagelstein,  the  latter  "do  release,  remise, 
quitclaim  and  acquit  all  their  right,  title  and  interest  in  and  to  all 
the  lands  conveyed  or  agreed  to  be  conveyed  to  them  by  Wylie  and 
wife,"  and  also  releasing  Wylie  and  wife  from  any  obligation  thereto- 
fore made  to  convey  to  them  the  lands  before  referred  to.  This  in- 
strument was  acknowledged  and  recorded  in  the  deed  records  of  Run- 
nels Countv. 

All  the  appellants  complain  of  the  action  of  the  trial  court  in  in- 
structing a  verdict  in  favor  of  Pitts  against  the  Hagelsteins  and  Smith. 
They  contend  that  the  contract  of  January  30,  1907,  between  the 
Hagelsteins  and  Smith  on  the  one  side  and  Pitts  on  the  other,  was  the 
sale  of  an  option  to  Pitts  on  the  land  described,  and  that  when  the 
Wylies,  the  real  owners,  stood  ready  to  make  to  Pitts  a  conveyance, 
the  latter  was  bound  to  take  it  or  lose  his  forfeit  of  $2,000  by  the 
terms  of  his  contract.  We  do  not  agree  to  this  construction  of  the 
contract  of  January  30,  1907.     While  the  instrument  is  not  entirely 
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free  from  ambiguity,  a  fair  interpretation,  considering  all  of  its  pro- 
visions, shows  that  the  parties  intended  that  Pitts  should  become  a 
special  agent  with  certain  powers  to  sell  the  particular  tracts  of  land 
referred  to  during  the  time  specified,  and  that  in  the  event  he  failed 
to  comply  with  his  undertaking  he  was  to  forfeit  the  deposit  of  $2,000 
made  with  the  Hagelsteins  and  Smith.  If  this  construction  be  cor- 
rect, then  it  follows  that  the  relation  thereby  created  between  the  par- 
ties were  of  a  personal  nature  and  that  the  Hagelsteins  had  no  author- 
ity to  transfer  to  Wylie  and  wife  any  of  their  duties  and  obligations 
in  such  a  way  as  to  compel  Pitts  to  continue  with  the  Wylies  business 
relations  commenced  under  the  contract  with  the  Hagelsteins. 

But  we  think  it  is  immaterial  whether  we  regard  this  contract  in 
that  light,  or  as  the  purchase  by  Pitts  of  an  option  on  the  two  thou- 
sand acres  of  the  Wylie 'land,  and  the  deposit  of  the  $2,000  as  the  pay- 
ment of  a  part  of  the  purchase  money  to  be  forfeited  upon  the  failure 
to  complete  the  purchase.  It  clearly  appears  from  Pitts'  contract  that 
the  Hagelsteins  and  Smith  did  not  at  that  time  own  the  land  in- 
volved, but  only  had  a  contract  with  the  owners  by  which  they  were 
to  acquire  the  title  at  some  time  in  the  future;  and  it  was  expressly 
provided  that  this  contract  (the  one  with  Pitts)  should  be  contingent 
upon  the  consummation  of  that  contract  (the  one  between  the  Hagel- 
steins and  Smith  and  the  Wylies),  and  in  the  event  that  that  sale  was 
not  consummated  then  the  $2,000  deposited  by  Pitts  was  to  be  returned 
in  full  to  him.  The  evidence  is  undisputed  that  this  sale  from  the 
Wylies  to  the  Hagelsteins  and  Smith  was  never  consummated;  that  the 
contract  by  which  the  Wylies  had  bound  themselves  to  make  the  sale 
had  been  cancelled  by  agreement  of  all  the  parties  concerned,  except 
Pitts.  By  their  contract  with  Pitts  the  Hagelsteins  also  lwund  them- 
selves to  make  warranty  deeds  and  to  furnish  abstracts  of  title  to  the 
land  when  sold  by  Pitts.  This  was  a  personal  undertaking  upon  their 
part  to  do  something  which  they  could  not  shift  to  others  without 
the  consent  of  Pitts.  Their  agreement  to  make  a  deed  of  convevance 
with  warranty  was  not  fulfilled  by  tendering  a  deed  from  some  one 
else.  It  may  be  that  the  purchaser,  Pitts,  had  special  reasons  for 
wanting  the  warranty  of  the  Hagelsteins.  Their  contract  with  him, 
and  the  conditions  upon  which  the  deposit  was  to  be  retained  by  them, 
was  that  they  should  acquire  the  title  and  make  the  conveyances,  and 
they  had  no  right  to  substitute  a  conveyance  from  another  without 
the" consent  of  Pitts;  neither  was  he  bound  to  accept  a  deed  from  one 
from  whom  he  had  not  purchased.  Rights  growing  out  of  contracts 
which  involve  relations  of  personal  confidence  can  not  be  transferred 
bv  one  partv  without  the  consent  of  the  other.  (Menger  v.  Ward,  87 
Texas,  622;  Burks  v.  Pavies,  85  Cal.,  110,  20  Am.  St.  Rep.,  213.) 
The  contract  of  warranty,  usually  contained  in  deeds  conveying  real 
estate,  involves  a  personal  obligation  upon  the  part  of  the  grantor 
to  which  the  grantee  has  a  right,  and  which  can  not  be  denied  him  or 
shifted  to  another  without  his  consent.  If  the  Hagelsteins  could  ful- 
fill their  contract  by  tendering  the  deed  of  the  Wylies,  they  might 
with  equal  propriety  have  fulfilled  it  by  tendering  t'ie  deeds  from 
any  remote  purchaser  from  Wylie,  however  irresponsible  he  may  have 
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been  and  however  much  Pitts  may  have  been  induced  to  make  his 
contract  by  reason  of  the  solvency  of  the  Hagelsteins,  from  whom  he 
contracted  to  obtain  the  conveyance.  We  think  the  court  properly  in- 
structed the  jury  to  return  the  verdict  in  favor  of  Pitts  against  Smith 
and  the  Hagelsteins. 

Complaint  is  also  made  of  the  peremptory  instruction  to  return  a 
verdict  in  favor  of  the  Hagelsteins  against  Smith  and  the  Wylies.  The 
testimony  shows  that  in  April,  1907,  there  was  a  settlement  between 
the  Hagelsteins  and  Smith  and  the  Wylies,  and  that  the  Hagelsteins 
made  a  report  showing  sales  of  land  belonging  to  the  Wylies  and 
Smith  amounting  in  the  aggregate  to  $221,000,  based  upon  contracts 
with  prospective  purchasers.  At  the  same  time  the  Hagelsteins 
turned  over  to  the  Wylies  and  Smith  the  contracts  evidencing  those 
sales,  together  with  several  thousand  dollars  of  money  which  had  been 
placed  upon  deposit  with  them  as  part  payment  of  the  purchase  price 
of  the  land  sold  or  as  the  purchase  of  options.  In  this  report  of  sales 
was  included  the  contract  with  Pitts,  based  upon  the  claim  that  it 
was  a  sale  to  him  of  two  thousand  acres  of  land  at  $17.50  per  acre. 
The  $2,000  which  had  been  deposited  by  him  was  also  accounted  for 
to  Smith  and  Wylie,  and  they  were  charged  up  writh  a  commission  of 
five  per  cent,  amounting  to  $1,750,  for  making  the  alleged  sale  to 
Pitts.  Wylie  and  his  attorney  and  Smith  testified,  and  they  do  not 
seem  to  have  been  contradicted,  that  the  contract  with  Pitts  was  not 
among  the  list  of  those  actually  delivered  to  them  at  the  time  of  the 
settlement,  and  they  did  not  know  its  contents  till  some  weeks  later 
and  after  the  settlement  had  been  made.  If  this  be  true,  Wylie  and 
Smith  were  not  bound  by  the  acceptance  of  that  contract  as  one  of  a 
sale,  and  the  Hagelsteins  had  no  right  to  recover  from  Smith  and 
Wylie  any  sum  in  excess  of  the  difference  between  their  commissions, 
$1,750,  and  that  which  they  paid  or  accounted  for  to  the  Wylies.  We 
think  the  court  erred,  therefore,  in  giving  the  peremptory  instruction 
to  find  against  Smith  and  the  Wylies  in  favor  of  the  Hagelsteins  for 
the  sum  of  $2,000. 

It  may  not  be  improper  to  remark  in  this  connection  that  there  is 
no  basis  in  the  finding  of  the  jury  for  the  judgment  rendered  by  the 
court  in  favor  of  Smith  against  the  Wylies  in  the  event  Smith  should 
pay  off  and  discharge  the  judgment  rendered  against  them  jointly  in 
favor  of  the  Hagelsteins.  The  court  has  no  right  to  pass  upon  any 
issue  of  fact  upon  which  the  jury  has  failed  to  return  a  finding,  no 
matter  how  conclusive  the  evidence  may  be.  (Moore  v.  Moore,  67 
Texas,  29G;  Texas  Brewing  Ass'n  v.  Meyer,  38  S.  W.,  263.) 

That  portion  of  the  judgment  wherein  Pitts  recovers  for  the  amount 
sued  for  against  Smith  and  the  Hagelsteins  is  affirmed.  In  all  other 
respects  the  judgment  is  reversed  and  the  cause  remanded. 

Affirmed  in  part  and  reversed  in  part. 
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Nicholas  Thouron  v.  William  Skirvin  et  al. 

Decided  October  15,  1900. 

1. — Appeal — Practice— Approval  of  Statement  of  Facts. 

Where  it  appeared  from  the  record  that  the  appellee,  defendant  in  the 
court  below,  waa  a  nonresident  of  the  State  and  was  neither  present  nor  re- 
presented by  attorney  at  the  trial,  and  that  the  statement  of  facts  prepared  by 
the  appellant,  plaintiff  below,  was  presented  to  the  attorney  who  tiled  a  disclaimer 
for  appellee,  and  said  attorney  declined  to  examine  the  same  upon  the  ground 
that  he  did  not  represent  the  appellee  in  the  matter  of  appeal,  a  motion  by 
appellee  to  strike  out  the  statement  of  facts  because  it  did  not  appear  from 
the  certificate  of  the  trial  judge  appended  thereto  that  the  same  was  ever  sub- 
mitted to  appellee  or  his  attorney  or  an  opportunity  given  them  to  prepare  a 
statement,  will  be  overruled. 

2. — Vendor  and  Vendee— Rescission — Damages. 

It  matters  not  how  fraudulent  a  transaction  may  have  been  by '  which  a 
vendee  induced  a  vendor  to  accept  a  reconveyance  of  the  property  and  to  cancel 
and  surrender  the  notes  given  in  consideration  therefor,  the  vendor  would  not 
be  entitled  to  keep  the  property  and  also  recover  of  the  vendee  as  actual 
damages  the  amount  of  the  notes  given  therefor,  in  the  absence  of  allegation 
and  proof  that  the  property  reconveyed  was  not  worth  the  amount  of  the  notes 
surrendered. 

8. — Aetna!  Damages — Attorney's  Fees. 

In  a  suit  by  a  vendor  against  a  vendee  to  rescind  a  sale  of  land,  the  vendor 
is  not  entitled  to  recover  attorney's  fees  as  actual  damages. 

4. — Exemplary  Damages. 

Exemplary  damages  can  not  be  recovered  unless  plaintiff  is  shown  to  have 
sustained  actual  damages. 

Appeal  from  the  District  Court  of  Galveston  County.  Tried  below 
before  Hon.  Kobt.  <J.  Street. 

Stewarts,  Geo.  T.  Burgess  and  J.  Homer  Jones,  for  appellant. — 
Where  one,  in  ignorance  of  a  state  of  facts  or  condition  of  a  thing, 
relies  solely  upon  the  representations  of  another,  and  upon  such  repre- 
sentations parts  with  something  of  value,  he  is  entitled  to  recover  the 
value  of  the  thing  parted  with  upon  showing  that  such  representations 
were  false  and  fraudulent.  Parker  v.  Crawford,  3  Texas  Civ.  App., 
436;  McCall  v.  Sullivan,  1  Texas  Civ.  App.,  11. 

The  court  erred  in  refusing  to  give  judgment  for  plaintiff  for  ex- 
emplary damages,  because  the  evidence  showed  that  defendants  had  by 
false  and  fraudulent  representations  procured  from  plaintiff  the  title 
to  the  land  in  controversy  and  had  maliciously  and  fraudulently  cast 
a  cloud  on  the  title  thereto.  Oliver  v.  Chapman,  15  Texas,  410;  San 
Antonio  &  A.  P.  Ry.  Co.  v.  Kniffin,  23  S.  W.,  457;  Gross  v.  ITavs,  11 
S.  W.,  522;  Cole  v.  Tucker,  6  Texas,  267;  Gordon  v.  Jones,  27  Texas, 
620;  Graham  v.  Roder,  5  Texas,  148;  Shaw  v.  Brown,  41  Texas,  446; 
Vincent  v.  Mayblum,  1  White  &  Wilson,  sec.  763;  Cody  v.  Case,  26 
Pac,  448,  and  cases  cited ;  Winstead  v.  ITulue,  48  Pac.,  994, 

James  B.  and  Chas  J.  Stubbs,  for  appellee, 
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PLEASANTS,  Chief  Justice. — This  action  was  brought  by  appel- 
lant against  the  appellees  to  recover  the  title  and  possession  of  certain 
lots  or  parcels  of  land  on  the  Antonio  Julia  survey  in  Galveston  Coun- 
ty, and  to  recover  actual  and  exemplary  damages  for  alleged  wrongful, 
fraudulent  and  malicious  acts  of  defendants  in  attempting  to  acquire 
title  to  plaintiff's  land  by  fraud  and  in  thereby  clouding  the  title 
thereto. 

In  addition  to  the  usual  allegations  to  an  action  of  trespass  to  try 
title,  the  petition  alleges  in  substance:  That  on  November  3,  1893,  the 
defendant,  William  Skirvin,  induced  the- plaintiff,  who  was  then  the 
owner  in  fee  simple  of  the  Antonio  Julia  320-acre  survey  in  Galveston 
County,  to  subdivide  same  into  lots  of  about  15  acres  each,  said  lots 
being  numbered  44  to  61  inclusive,  and  to  sell  all  of  said  lots  to  said 
defendant.  That  plaintiff  on  said  date  conveyed  all  of  said  lots  to  de- 
fendant, and  in  part  consideration  for  such  conveyance  the  defendant 
executed  and  delivered  to  plaintiff  his  certain  several  promissory  notes 
for  the  aggregate  sum  of  $5,400,  which  said  notes  were  secured  by 
vendor's  lien  on  the  land,  expressly  retained  in  the  deed  conveying 
said  lots.  That  thereafter  on  December  3,  1893,  Skirvin  conveved  all 
of  the  lots  to  the  Alta  T.oma  Investment  &  Improvement  Company,  a 
corporation  organized  and  controlled  by  Skirvin  and  M.  S.  Waller. 
That  the  deed  conveying  the  property  to  the  corporation  recites  a  con- 
sideration of  $1,000  in  cash,  and  further  recites  the  fact  that  the  con- 
veyance is  made  subject  to  the  encumbrance  of  $5,400  due  plaintiff, 
but  that  in  fact  no  consideration  was  paid  for  said  conveyance.  "That 
at  and  prior  to  the  time  that  this  plaintiff  was  induced  by  William 
Skirvin  to  convey  said  real  property  to  said  Skirvin,  said  AVilliam 
Skirvin  had  entered  into  an  agreement  and  conspiracy  with  one  M.  S. 
Waller,  whereby  it  was  agreed  between  said  William  Skirvin  and  said 
M.  S.  Waller  that  they  would  defraud  plaintiff  out  of  the  said  Antonio 
Julia  survey,  but  the  fact  of  the  said  fraud  and  conspiracy  was  not 
known  to  this  plaintiff  at  that  time  and  was  not  discovered  by  him 
until  long  subsequent. 

"That  the  said  Antonio  Julia  survey  was  enclosed  together  with  vari- 
ous other  surveys  in  a  pasture  by  one  Jacques  Tacquard.  That  said 
Waller  and  said  Skirvin,  conspiring  together,  purchased  from  said 
Jacques  Tacquard  certain  lands  owned  by  him,  and  did  fraudulently 
induce  said  Jacques  Tacquard,  he  being  a  man  unable  to  read  or 
WTite,  to  execute  to  the  said  M.  S.  Waller  a  deed  of  convevance  for 
the  said  Antonio  Julia  survey,  by  which  said  deed  apparently  the  An- 
tonio Julia  survey  was  by  said  Jacques  Tacquard  conveved  to  said  M. 
S.  Waller,  and  which  said  deed  bore  date  of  June  fi,  1892,  which  deed 
was  not  filed  for  record,  however,  until  October  31,  1894,  and  of 
which  deed  plaintiff  had  no  knowledge  at  the  time  he  conveyed  the 
property  to  said  Skirvin." 

It  is  further  allesred  that  Waller,  at  the  instigation  of  Skirvin,  con- 
veyed the  Antonio  Julia  survey  to  Thomas  C.  Brown  by  deed  of  date 
November  26,  1894,  and  that  thereafter  when  paid  vendor's  lien  notes 
executed  by  Skirvin  became  due,  he  refused  to  pay  the  same  on  the 
ground  that  there  was  an  outstanding  title  to  the  land  in  Brown, 
which  he  pretended  to  believe  was  superior  to  plaintiff's  title,  and  pro-  • 
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posed  to  plaintiff  that  if  he  (plaintiff)  would  cancel  and  surrender 
said  notes  he  (the  said  Skirvin)  would  procure  a  reconveyance  of  the 
lots  to  plaintiff.  That  plaintiff  was  led  to  believe  by  the  representa- 
tions of  said  defendant  that  his  title  to  the  property  was  defective,  and 
agreed  to  accept  the  proposition  to  surrender  said  notes  in  considera- 
tion of  a  reconveyance  of  said  property. 

That  in  pursuance  of  his  said  proposition  the  defendant  Skirvin 
had  the  said  Thomas  C.  Brown  to  reconvey  the  Antonio  Julia  survey 
to  M.  S.  Waller  and  had  the  said  Waller  to  convey  same  to  the  Alta 
Lioma  Company. 

That  thereafter  said  Skirvin  on  May  4,  1898,  tendered  to  plaintiff 
a  deed  from  said  company  reconveying  to  him  the  lots  theretofore  con- 
veyed by  plaintiff  to  said  defendant,  and  that  plaintiff  accepted  said 
deed  and  canceled  and  surrendered  to  defendant  his  said  notes.  That 
at  the  time  plaintiff  accepted  said  deed  and  surrendered  the  notes  he 
was  assured  by  Skirvin  that  the  Alta  Loma  Company  held  the  Tac- 
quard  title  to  said  land,  and  plaintiff  relied  upon  said  representations, 
and  would  not  otherwise  have  accepted  said  conveyance  in  satisfaction 
of  said  notes. 

"That  the  said  Alta  Loma  Investment  &  Improvement  Company 
was  a  corporation  which  was  owned,  controlled  and  manipulated  by 
said  William  Skirvin  and  M.  S.  Waller. 

''That  said  William  Skirvin  did  cause  said  Alta  Loma  Investment 
&  Improvement  Company  to  convey  to  one  M.  B.  Gerry,  of  Pueblo, 
Colo.,  lots  46  to  55  inclusive  in  said  Antonio  Julia  survey,  said  deed 
dated  June  3,  1895,  and  reciting  that  said  property  was  sold  subject 
to  vendor's  lien.  The  onl)  vendor's  lien  outstanding  against  this  prop- 
erty was  said  vendor's  lien  held  by  this  plaintiff,  and  the  lien  of  this 
plaintiff  was  the  lien  intended  and  referred  to  in  said  deed  to  said 
Gerry.  That  in  truth  and  in  fact  said  Gerry  paid  no  consideration 
whatever  to  said  Alta  Loma  Investment  &  Improvement  Company, 
but  took  title  to  said  property  merely  in  trust  for  said  William  Skir- 
vin in  furtherance  of  the  purpose  of  said  William  Skirvin  to  defraud 
this  plaintiff. 

"That  said  Skirvin,  though  having  signed  said  deed  from  the  Alta 
Loma  Investment  &  Improvement  Company  in  his  capacity  as  secretary 
of  said  company,  and  knowing  full  well  of  the  existence  thereof,  did 
in  truth  and  in  fact  state  to  this  plaintiff  that  the  Alta  Loma  Invest- 
ment &  Improvement  Company  had  not  conveyed  said  real  property, 
but  that  same  belonged  to  said  Alta  Loma  Investment  &  Improve- 
ment Company  at  the  time  of  the  execution  and  delivery  of  the  afore- 
said deed  from  said  company  to  this  plaintiff. 

"That  this  statement  was  made  by  William  Skirvin  for  the  pur- 
pose of  defrauding  this  plaintiff,  and  at  the  time  same  was  made  was 
known  by  said  Skirvin  to  be  false  and  fraudulent. 

"That  to  further  carry  out  the  purpose  to  defraud  this  plaintiff,  said 
Skirvin  did  have  M.  B.  Gerry  execute  a  deed  of  conveyance  to  one 
J.  H.  Fesler  of  Pitkin  County,  Colorado,  which  deed  described  the 
property  therein  attempted  to  be  conveyed  as  lots  numbered  46  to  55 
inclusive,  and  being  the  same  lots  by  like  numbers  described  in  the 
aforesaid  deed  from  the  said  Alta  Loma  Investment  &  Improvement 
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Company  to  this  plaintiff,  and  being  the  said  property  that  had  been 
by  this  plaintiff  conveyed  to  William  Skirvin. 

"That  said  deed  from  Gerry  to  Fesler  was  made,  executed  and  deliv- 
ered without  any  consideration  whatsoever,  and  said  Fesler  had  no 
real  interest  in  said  property,  but  took  and  held  the  same  and  still 
holds  same  of  record  for  the  use  and  benefit  of  said  William  Skirvin, 
who  is  claiming  to  own  said  real  property.  That  the  placing  of  the 
apparent  title  to  said  property  in.  said  Fesler  was  for  the  purpose  of 
defrauding  this  plaintiff,  and  was  conceived  and  carried  out  by  said 
William  Skirvin  with  that  end  in  view.  That  both  said  Gerry  and 
Fesler  in  all  said  matters  were  represented  by  William  Skirvin  and 
M.  S.  Waller,  and  said  Gerry  and  Fesler  in  truth  and  in  fact  had  no 
interest  in  said  transactions  or  said  property,  but  merely  permitted  the 
use  of  their  names  by  said  William  Skirvin  in  order  that  he  might,  by 
the  use  of  said  names  and  apparent  placing  of  title  in  said  Gerry  and 
Fesler,  place  said  title  again  outstanding  and  in  an  innocent  party, 
and  thereby  again  defraud  this  plaintiff.  That  said  Fesler  in  so  tak- 
ing title  to  said  property  and  holding  samQ  in  his  name,  and  said 
William  Skirvin,  in  having  said  Fesler  take  property  in  his  name  and 
placing  deed  of  record,  are  conspiring  together  to  injure  this  plaintiff 
and  so  conspiring  and  so  acting,  have  injured  and  damaged  this  plain- 
tiff in  the  sum  of  $7,500. 

"That  said  Skirvin  and  said  Fesler  by  their  actions  have  cast  a 
cloud  upon  title  of  plaintiff  to  said  property.  That  said  William  Skir- 
vin is  now  offering  said  property  for  sale  and  pretending  to  own  same, 
though  he  knows  that  said  real  property  belongs  to  plaintiff  and  that 
this  plaintiff  took  and  accepted  a  deed  of  conveyance  from-  the  Alta 
Loma  Investment  &  Improvement  Company  on  the  representation  of 
6aid  Skirvin  that  by  said  conveyance  from  said  Alta  Loma  Investment 
&  Improvement  Company  to  this  plaintiff,  this  plaintiff  would  be  re- 
vested with  the  title  to  said  real  property.  That  the  action  of  said 
WTilliam  Skirvin  in  so  offering  6aid  property  for  sale  and  in  claiming 
to  own  same  casts  a  cloud  on  title  of  this  plaintiff,  and  same  is  done 
maliciously  and  wrongfully,  and  for  the  sole  and  only  purpose  of  injur- 
ing title  of  this  plaintiff  to  said  real  property. 

"That  defendant  E.  S.  Eowland  did  on  June  ,  1908,  file  with 

the  county  clerk  of  Galveston  County,  Texas,  two  instruments,  one 
purporting  to  be  a  deed  from  J.  H.  Fesler  to  J.  B.  Morse,  and  the 
other  to  be  a  deed  from  J.  B.  Morse  to  B.  S.  Bowland,  conveying  por- 
tions of  the  hereinbefore  described  real  property.  That  said  deed  from 
Fesler  to  Morse  and  said  deed  from  Morse  to  Bowland  were  instigated 
and  inspired  by  said  William  Skirvin  and  said  B.  S.  Bowland,  who, 
conspiring  together,  thereby  sought  to  defraud  this  plaintiff  of  his 
property  and  sought  to  cast  a  cloud  on  the  title  thereof,  and  by  the 
recording  of  said  deeds  did  cast  a  cloud  on  the  title  of  plaintiff  to  the 
paid  real  property.  That  in  truth  and  in  fact  said  Fesler  at  no  time 
had  title  to  said  real  property  and  the  pretended  deed  from  said  Fes- 
ler to  said  Morse  passed  no  title  to  Morse  and  was  not  intended  to 
vest  title  in  Morse.  That  said  deed  from  said  Fesler  to  said  Morse 
was  prepared  by  said  M.  S.  Waller  and  no  consideration  whatever  paid 
to  said  Fesler  for  said  deed.     That  said  pretended  deed  from  said 
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Morse  to  R.  S.  Rowland  was  inspired  and  a  scheme  concocted  by  de- 
fendants Skirvin  and  Rowland  for  the  purpose  of  defrauding  this 
plaintiff  and  for  the  purpose  of  clouding  title  of  this  plaintiff  to  the 
said  real  estate,  and  same  does  operate  as  a  cloud  on  the  title  of  plain- 
tiff. That  in  truth  and  in  fact  said  Fesler  knew  nothing  of  said 
Morse  and  said  Morse  had  never  seen  said  R.  S.  Rowland,  but  signed 
the  deed  in  blank,  and  said  R.  S.  Rowland  thereupon  filled  in  said 
blank  with  his  name,  to  wit,  the  name  of  R.  S.  Rowland.  That  said 
R.  S.  Rowland  is  confederating  together  with  William  Skirvin,  J.  H. 
Fesler  and  J.  R.  Morse  in  his  said  acts,  and  in  holding  title  to  said 
property  in  his  name  in  furtherance  of  said  wrongful  acts,  and  said 
Skirvin  and  said  Fesler  and  said  J.  R.  Morse  and  said  R.  S.  Rowland 
by  their  said  acts  are  casting  a  cloud  on  title  of  this  plaintiff.  That 
said  plaintiff  by  said  wrongful  acts  of  defendants  is  damaged  in  the 
sum  of  $7,500.  That  said  real  property  is  of  the  value  of  $25  per 
acre,  and  this  plaintiff  could  sell  said  rejjl  property  for  $25  per  acre 
but  is  prevented  from  doing  so  by  the  wrongful  acts  of  said  Skirvin, 
Morse,  Rowland  and  said  Fesler  as  hereinbefore  stated,  as  no  one  can 
be  induced  to  purchase  said  property  because  of  the  said  claim  so  being 
asserted  by  said  Skirvin,  Morse,  Rowland  and  Fesler. 

"That  said  action  of  said  Skirvin  and  Morse  and  Rowland  and  said 
Fesler  have  necessitated  the  employment  of  attorneys  to  bring  this 
suit  to  remove  cloud  from  said  title,  and  said  acts  are  malicious  and 
done  for  the  purpose  of  injuring,  harassing  and  annoying  said  plain- 
tiff, and  because  of  the  annoyance  so  caused  to  this  plaintiff  and  be- 
cause of  said  malicious  acts  this  plaintiff  should  recover  of  said  de- 
fendants exemplary  damages  which  plaintiff  now  alleges  in  the  sum  of 
$10,000. 

"Wherefore  plaintiff  prays  that  on  trial  hereof  that  lie  have  judg- 
ment against  said  defendants  for  title  and  possession  of  and  to  said 
Antonio  Julia  survey,  including  each  and  every  lot  therein,  and  that 
the  cloud  cast  on  plaintiff's  title  by  reason  of  claim  of  these  defendants 
be  removed,  and  that  the  aforesaid  deed  from  the  Alta  IiOma  Invest- 
ment &  Improvement  Company*  to  M.  B.  Gerry  and  from  said  M.  B. 
Gerry  to  J.  H.  Fesler  and  from  J.  H.  Fesler  to  J.  R.  Morse  and  from 
said  J.  R.  Morse  to  R.  S.  Rowland  be  declared  null  and  void  and  of 
no  effect,  and  further  that  this  plaintiff  do  have  and  recover  of  and 
from  said  J.  H.  Fesler  and  said  William  Skirvin  and  said  J.  R.  Morse 
and  said  R.  S.  Rowland  his  actual  damages  as  aforesaid  in  the  sum  of 
$7,500;  and  further,  that  plaintiff  do  have  and  recover  of  and  from 
said  Skirvin,  and  of  and  from  said  Fesler,  and  of  and  from  said  J.  R. 
Morse,  and  of  and  from  said  R.  S.  Rowland,  jointly  and  severally,  the 
sum  of  $10,000  as  exemplary  damages  by  reason  of  the  malicious  and 
wrongful  acts  of  said  defendants  as  hereinbefore  stated,  and  plaintiff 
further  prays  for  such  other,  further  and  general  relief  as  he  may  be 
entitled  to  in  law  and  equity." 

The  defendants  Skirvin,  Morse  and  Rowland  each  filed  an  answer 
disclaiming  any  right,  title  or  interest  in  the  land  sued  for.  Plaintiff 
dismissed  his  suit  as  to  defendant  Fesler. 

Upon  the  trial  in  the  court  below  judgment  was  rendered  in  favor 
of  plaintiff  for  all  of  the  land  sued  for  and  for  removal  of  the  cloud 
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upon  his  title  caused  by  the  claims  of  the  defendants,  but  no  damages 
were  adjudged  in  plaintiff's  favor  against  any  of  the  defendants. 
From  that  portion  of  the  judgment  refusing  plaintiff's  claim  for  dam- 
ages he  prosecutes  this  appeal. 

Appellee  Skirvin  has  filed  a  motion  to  strike  from  the  record  the 
statement  of  facts  filed  by  appellant,  on  the  ground  that  it  does  not 
appear  from  the  certificate  of  the  judge  appended  to  said  statement 
that  the  same  was  ever  submitted  to  the  defendant  or  his  attornevs, 
or  that  any  opportunity  was  given  defendant  or  his  attorneys  to  pre- 
pare and  present  a  statement.  The  certificate  of  the  judge  is  as  fol- 
lows : 

"Galveston,  Texas,  Deer.  11,  1908.  The  within  statement  of  facts 
having  been,  presented  to  me  by  the  plaintiffs  attys.,  and  no  atty.  for 
either  of  the  defendants  having  been  present  at  the  trial,  and  no  state- 
ment being  presented  to  me  on  behalf  of  the  defendants,  and  having 
examined  the  statement  herewith  and  finding  the  same  in  all  things 
correct,  the  same  is  hereby  approved  as  a  true  and  correct  statement  of 
the  facts  given  in  evidence  on  the  trial." 

In  reply  to  this  motion  appellant  has  filed  the  affidavit  of  George 
T.  Burgess,  one  of  his  attorneys,  to  the  effect  that  after  the  statement 
was  prepared  and  within  the  time  prescribed  by  the  statute  he  pre- 
sented the  statement  to  Mr.  Charles  J.  Stubbs,  one  of  the  attorneys 
who  filed  the  disclaimer  for  defendant,  and  requested  him  to  examine 
same,  and  if  he  found  it  correct  to  agree  thereto;  that  Mr.  Stubbs 
stated  that  neither  he  nor  his  firm  represented  the  defendant  in  the 
matter  of  preparing  such  statement,  and  that  he  would  have  nothing 
to  do  with  it. 

It  is  shown  that  the  defendant  Skirvin  is  a  nonresident  of  the  State, 
and  it  does  not  appear  that  he  was  present  at  the  trial,  and  the  certifi- 
cate of  the  judge  shows  that  he  was  not  represented  by  any  attorney 
on  said  trial.  Upon  this  showing  we  think  the  certificate  is  sufficient, 
and  the  motion  should  be  overruled. 

The  first  assignment  of  error  is  as  follows:  "The  court  erred  in 
refusing  to  give  judgment  for  plaintiff  for  actual  damages  because  the 
evidence  showed  that  by  the  acts  of  the  defendants  the  plaintiff  had 
been  damaged  in  the  sum  of  $5,400,  the  face  value  of  the  purchase- 
money  notes  given  by  Skirvin  in  part  payment  of  property  in  contro- 
versy/' 

The  statement  under  this  assignment,  which  contains  a  summary  of 
all  the  material  facts  shown  in  the  statement  of  facts,  does  not  sustain 
the  assignment.  There  is  no  evidence  that  the  plaintiff  suffered  any 
damage  by  reason  of  the  fraudulent  representations  of  the  defendant 
Skirvin  by  which  he  was  induced  to  cancel  and  surrender  the  notes 
clue  him  by  Skirvin.  There  is  neither  allegation  nor  proof  that  the 
property  reconveyed  to  him  in  consideration  of  the  surrender  of  the 
notes  was  not  worth  the  amount  of  said  notes ;  and  in  any  event  plain- 
tiff would  not  be  entitled  to  keep  the  property  and  recover  of  defend- 
ants as  actual  damages  the  value  of  the  consideration  given  therefor, 
it  matters  not  how  fraudulent  the  transaction  may  have  been  on  the 
part  of  the  defendant. 

The  second  assignment  complains  of  the  refusal  of  the  court  to  give 
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plaintiff  judgment  for  actual  damages  in  the  amount  of  the  attorney's 
fees  shown  to  have  been  paid  by  him  in  the  necessary  prosecution  of 
this  suit.  It  is  well  settled,  by  the  decisions  of  our  Supreme  Court  that 
attorney's  fees  in  suits  of  this  character  are  not  recoverable  as  actual 
damages.  Landa  v.  Obert,  45  Texas,  539;  Salado  College  v.  Davis, 
47  Texas,  135;  Harris  v.  Finberg,  46  Texas,  79;  Houston  &  T.  C. 
Ky.  Co.  t.  Oram,  49  Texas,  346;  Vance  v.  Lindsey,  60  Texas,  290. 

It  is  also  well  settled  that  exemplary  damages  can  not  be  recovered 
unless  the  plaintiff  is  shown  to  have  sustained  actual  damages.  Flana- 
gan v.  Womaek,  54  Texas,  50;  Girar4  v.  Moore,  86  Texas,  675.  No 
actual  damages  being  shown  in  this  case,  plaintiff  was  not  entitled  to 
recover  exemplary  damages,  and  the  third  assignment  of  error  which 
complains  of  the  refusal  of  the  court  to  render  judgment  for  plaintiff 
for  exemplary  damages  must  be  overruled. 

This  disposes  of  all  the  questions  presented  by  appellant's  brief,  and, 
there  being  no  error  in  the  judgment  of  the  court  below,  it  is  af- 
firmed. 

Affirmed. 

Writ  of  error  refused. 


Pacific  Express  Company  et  al.  v.  Mrs.  Mollis  E.  Watson. 

Decided  October  16,  1900. 

1. — Damages — Personal  Injury  to  Minor — Measure  of  Damage  to  Parent— Case 

Limited. 

Where  personal  injuries  to  a  minor  do  not  result  in  death,  the  measure  of 
damages  to  a  parent  is  the  diminution  in  the  value  of  the  minor's  services 
during  minority,  together  with  such  expenses  by  the  parent  as  may  have  been 
rendered  necessary  by  the  injury.  The  right  of  action  for  all  other  damages 
resulting  from  the  injury  after  the  minor  arrives  at  age,  belongs  to  him  and  an 
action  can  not  be  maintained  therefor  by  the  parent.  Gulf,  C.  &  S.  F.  Ry.  Co. 
v.  Hall,  35  Texas  Civ.  App.,  535,  limited. 

2. — Master  and  Servant — Negligence— Contract  of  Immunity. 

Although  a  contract  for  immunity  from  the  consequences  of  negligence  may 
be  valid  so  far  as  property  rights  are  concerned,  a  different  rule  prevails  as  to 

gersonal  injuries  received  by  a  servant  through  the  negligence  of  the  master, 
uch  contracts  have  been  held  void  as  contrary  to  public  policy  and  this,  whether 
the  negligence  of  the  master  be  actual  or  passive  only. 

Appeal  from  the  District  Court  of  Taylor  County.  Tried  below  be- 
fore Hon.  J.  H.  Calhoun. 

Wagstaff  &  Davidson,  for  appellant  Texas  &  Pacific  Railway  Com- 
pany. 

Etheridge  &  McCormick,  for  appellant  Pacific  Express  Com- 
pany.— The  inclusion  by  the  court  in  the  rule  given  to  the  jury  for 
ascertaining  appellee's  damages,  of  the  element  of  pecuniary  aid,  if 
any,  that  appellee  would  have  received  from  her  son,  after  he  reached 
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his  majority,  enabled  the  jury  to  award  appellee  damages  to  which,  in 
law  and  under  the  undisputed  facts,  she  was  not  entitled.  Gulf,  (J.  & 
S.  F.  By.  Co.  v.  Johnson,  99  Texas,  337-342;  Gulf,  C.  &  S.  F.  Ry. 
Co.  v.  Compton,  75  Texas,  667-674;  Thompson  v.  Ft.  Worth  &  R.  G. 
Ry.  Co.,  97  Texas,  590-594 ;  Sutherland  on  Damages,  2d  ed.,  sec.  1252, 
p.  2682;  Mercer  v.  Jackson,  54  111.,  397-401;  Karr  v.  Parks,  4±  Cal., 
46-50. 

The  undisputed  evidence  shows  that  the  defective  truck  on  which 
appellee's  son  was  injured  belonged  to  and  was  being  actually  used 
in  the  business  of  the  Texas  &  Pacific  Railway  Company  in  the  load- 
ing and  unloading  of  baggage,  when  the  accident  occurred,  and  that 
the  Express  Company  furnished  to  plaintiff's  son  a  sufficient  truck,  in 
good  condition,  and  had  no  other  kind  in  use  in  its  business  at  Abi- 
lene; therefore,  the  active  negligence,  if  any,  was  that  of  the  Texas  & 
Pacific  Railroad  Company,  and  not  the  express  company,  and  under 
this  state  of  facts,  while  both  may  be  liable  for  the  tort— the  express 
company,  by  construction  of  law,  as  being  the  master,  and  the  railway 
company  because  it  was  the  active  perpetrator  of  the  wrong — the  law 
did  not  forbid  the  express  company  to  contract  with  the  appellee,  who 
was  sui  juris,  for  exemption  from  liability  to  her  for  the  consequences 
of  such  a  tort.  City  of  San  Antonio  v.  Smith,  94  Texas,  266-271; 
City  of  San  Antonio  v.  Talerico,  98  Texas,  151-155;  Texas  &  Pacific 
Ry.  Co.  v.  Putman,  63  S.  W.,  910;  International  &  G.  N.  Ry.  Co.  v. 
Plinzie,  Guardian,  82  Texas,  623-627;  Pullman  Co.  v.  Norton,  91  S. 
W.,  841-813  et  seq.;  Rev.  Stats.  Texas,  art.  4560L 

llardwicke  &  llardwicke  and  Theodore  Mack,  for  appellee. 

DUNKLIN,  Associate  Justice. — While  Will  W.  Watson,  a  minor, 
was  engaged  in  the  service  of  the  Pacific  Express  Company,  he  stepped 
from  an  express  car  upon  a  baggage  truck  having  a  defective  floor, 
which  defect  caused  him  to  fall  and  sustain  injuries.  The  truck  had 
been  left  near  the  car  by  employes  of  the  Texas  &  Pacific  Railway  Com- 
pany and  was  the  property  of  the  latter  company.  The  accident  hap- 
pened July  30,  1905,  at  the  Texas  &  Pacific  Railway  depot  in  Abi- 
lene. Will  Watson  attained  the  age  of  twenty-one  years  September  7, 
1905,  and  was  living  at  the  date  of  trial,  September  7\  1908,  and  in 
another  suit  had  already  recovered  judgment  in  his  own  right  for  ten 
thousand  dollars  as  damages  for  the  injuries  sustained  by  him.  The 
verdict  in  this  case  was  in  plaintiffs  favor  for  one  thousand  dollars. 

TJpon  the  measure  of  damages  the  court  charged  the  jury  that  in 
case  of  a  verdict  in  favor  of  Mrs.  Watson,  then  in  addition  to  the  loss 
of  earnings  of  her  son  during  minority,  and  the  value  of  her  services 
in  nursing  him  during  that  period,  she  should  be  allowed  as  damages 
the  reasonable  value  of  such  pecuniary  aid  as  the  mother  had  a  reason- 
able expectation  of  receiving  from  her  son  after  he  reached  the  age 
of  twenty-one  years.  This  charge  is  assigned  as  error  by  both  de- 
fendants in  the  case,  and  those  assignments  are  sustained. 

Doubtless  the  trial  court  was  induced  to  give  this  instruction  by  the 
decision  of  Justice  Fisher,  of  the  Court  of  Civil  Appeals,  in  the  case 
Of  Gulf,  C.  &  S.  F.  Ry.  v.  Hall,  reported  in  35  Texas  Civ.  App.,  535, 
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which  seems  to  sustain  such  an  instruction.  However,  such  a  holding 
was  not  necessary  to  a  disposition  of  the  appeal  in  that  case,  as  it  ap- 
pears from  the  opinion  of  the  court  that  in  the  plaintiff's  pleadings 
no  claim  was  made  that  the  father,  who  was  plaintiff  in  the  case,  had 
a  reasonable  expectation  of  receiving  pecuniary  benefits  from  his  in- 
jured son,  Charles  Hall,  after  the  son  had  reached  the  age  of  twenty- 
one  years,  and  the  court  further  held  that  the  evidence  was  not  of 
such  a  character  as  to  warrant  a  verdict  in  plaintiff's  favor  as  to  that 
item  of  damages. 

The  case  of  Gulf,  C.  &  S.  F.  Ry.  v.  Johnson,  99  Texas,  337,  was 
one  in  which  the  mother  sued  for  damages  for  personal  injuries  to  her 
minor  son,  and  our  Supreme  Court  used  the  following  language :  "Over 
the  objection  of  the  defendant  the  court  admitted  evidence  to  show 
that  Mrs.  Alice  Johnson  depended  upon  her  work  for  a  living.  The 
decisions  relied  on  to  sustain  this  ruling  were  made  in  cases  in  which 
the  plaintiffs  sued  for  damages  resulting  from  the  death  of  relatives 
in  which  their  rights  of  action  and  measure  of  damages  consisted  of 
the  Talue  of  pecuniary  benefits  or  contributions  which  they  would  have 
received  from  the  deceased  had  they  lived;  and  evidence  of  the  neces- 
sity for  such  help  arising  from  the  poverty  of  the  plaintiffs  tended  to 
show  the  probability  that  it  would  have  been  extended.  (International 
&  G.  N.  R.  R.  Co."  v.  Kindred,  57  Texas,  598 ;  Houston  &  T.  C.  Hv. 
Co.  v.  White,  23  Texas  Civ.  App.,  280;  International  &  G.  X.  R.  R. 
Co.  t.  Knight,  52  S.  W.,  641.)  But  the  rule  is  not  the  same  in  cases 
like  this,  where  the  right  of  action  and  measure  of  damages  are  dif- 
ferent. The  mother's  right  was  only  to  recover  for  the  diminution  in 
the  value  of  the  minor  son's  services  during  minority,  with  such  ex- 
penses as  may  have  been  rendered  necessary  by  the  injury,  and  her 
poverty  did  not  tend  to  show  these  things.  (Houston  &  G.  X.  R.  R. 
Oo.  v/Miller,  49  Texas,  332;  Missouri  Pac.  Ry.  Co.  v.  Lyde,  57  Texas, 
505;  Missouri,  K.  &  T.  R.  R.  Co.  v.  Hannig,  91  Texas,  349,  and  cases 
cited.)  More  than  that  -she  could  not  recover,  whether  rich  or  poor, 
for  the  right  of  action  for  all  other  damages  resulting  from  the  son's 
injury  belongs  to  him." 

While  it  does  not  appear  from  the  report  of  that  case  that  the 
mother  of  the  son  sought  to  recover  for  pecuniary  benefits  from  her 
son's  services  after  he  had  attained  the  a#e  of  majority,  we  think  the 
language  quoted  above  clearly  indicates  that  our  Supreme  Court  would 
not  hold  that  such  benefits  could  be  recovered  by  a  parent  where  the 
injury  to  a  minor  did  not  result  in  death.  Unquestionably,  Will  W. 
Watson  has  the  legal  right  to  recover  the  full  amount  of  his  levs  of 
earnings  sustained  after  he  attained  the  age  of  twenty-one  years  and 
occasioned  by  the  negligence  of  defendants,  and  to  allow  his  mother  to 
recover  also  for  a  portion  of  such  loss,  it  seems,  would,  in  one  sense, 
at  least,  be  to  allow  a  double  recovery  for  the  same  injury.  If  the 
mother  had  a  legal  interest  in  such  services,  of  course  she  could  re- 
cover for  the  loss  thereof  occasioned  by  the  negligence  of  defendants; 
but  we  know  of  no  rule  of  common  law  nor  any  statute  of  our  State 
vesting  in  her  such  an  interest  where  the  injury  which  occasioned  the 
lose  of  earnings  by  her  son  did  not  result  in  his  death.  Without  such 
Vol.  LVli  Civil— 8. 
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an  interest  we  fail  to  understand  how  in  such  a  case  she  could  have  a 
cause  of  action  for  expected  benefits  from  such  services.  Except  the 
case  of  Railway  v.  Hall,  supra,  no  authorities  are  cited  by  appellee, 
and  we  have  been  unable  to  find  any  to  sustain  the  charge  given  by 
the  trial  court.  The  case  of  Mercer  v.  Jackson,  54  111.,  397,  seems  di- 
rectly in  accord  with  our  views  expressed  above.  See  also  Houston  & 
T.  C.  Ry.  v.  Cowser,  57  Texas,  300;  Houston  &  T.  C.  Ry.  v.  Nixon, 
52  Texas,  25;  Houston  &  G.  N.  Ry.  v.  Miller,  49  Texas,  322. 

As  an  inducement  to  the  express  company  to  employ  her  son,  Mrs. 
Watson  agreed  in  writing  with  the  company  to  hold  it  harmless  for 
any  injury  to  her  son  occasioned  by  the  negligence  of  that  company. 
The  express  company  insists  that  the  uncontroverted  evidence  shows 
that  the  negligence,  if  any,  wliich  occasioned  the  injury  to  Will  Wat- 
son was  the  active  negligence  of  the  Texas  &  Pacific  Railway  Company 
in  leaving  the  defective  baggage  truck  at  the  place  where  Will  Watson 
stepped  upon  it;  that  if  the  express  company  was  negligent  in  per- 
mitting such  a  truck  to  be  so  placed,  such  negligence  was  passive  only, 
and  therefore  its  contract  with  plaintiff  for  immunity  against  liabil- 
ity for  negligence  on  its  part  should  be  enforced.    To  sustain  this  con- 
tention  appellant  has  cited  several  authorities   holding  that   in  cer- 
tain cases  a  passive  wrongdoer  may  have  judgment  over  against  an 
active  wrongdoer  when  both  are  held  liable  to  the  plaintiff,  in  one  of 
which  cases,  Pullman  Co.  v.  Norton,  91  S.  W.,  841,  this  right  of  re- 
covery was  based  upon  a  contract  of  indemnity  in  favor  of  one  defend- 
ant with  its  co-defendant      But'  no  decisions  are  cited,  and  we  know 
of  none,   which  hold   that  if   negligence  which   causes   an   injury   is 
passive  only,  then  by  reason  of  the  fact  that  it  is  of  that  character  a 
contract  for  immunity  from  damages   occasioned  thereby  will  bar  a 
recovery  by  the  injured  party.    In  Missouri,  K.  &  T.  Ry.  of  Texas  v. 
Carter,  95  Texas,  461,  our  Supreme  Court  held  that  there  is  no  gen- 
eral rule  that  one  can  not  contract  for  immunity  from  the  consequences 
of  his  negligence,  and  in  that  case  a  contract  by  a  sawmill  owner  with 
a  railroad  company  to  hold  it  harmless  against  loss  of  property  by  fire 
from  its  engines  if  the  railroad  company  would  build  a  spur-track  to 
the  mill,  was  upheld,  even  though  the  fire  occurred  through  the  negli- 
gence of  the  railway  company.     To  the  same  effect,  see  Woodward  v. 
Ft.  Worth  &  D.  C.  Ry.,  35  Texas  Civ.  App.,  14;  Woolridge   v.  Ft. 
Worth  &  D.  C.  Ry.,  38  Texas  Civ.  App.,  551.     But  we  think  a  differ- 
ent rule  would  prevail  if  the  contract  is  for  immunity  from  the  conse- 
eequences  of  the  master's  negligence  resulting  in  personal  injury  to 
his  employe.     Indeed,  in  cases  of  this  character  upon  the  question  of 
plaintiffs  right  to  recover,  such  contracts  have  been  held  to  be  void  as 
in  contravention  of  a  sound  public  policy,  and  we  know  of  no  reason 
for  making  a  distinction  if  such  negligence  be  active  or  passive  only. 
(Bonner  v.  Bean,  80  Texas,  155;  Texas  &  P.  Rv^  v.  Putraan,  63  S. 
W.,  910;  Gulf,  C.  &  S.  F.  Ry.  v.  Darby,  28  Texas  Civ.  App.,  413,  and 
authorities  there  cited.) 

The  express  company  further  complains  that  the  charge  of  the  court 
presenting  the  issue  of  negligence  vel  non  of  that  company  was  upon 
the  weight  of  the  evidence,  but  after  a  careful  examination  of  the  in- 
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struction  we  hold  that  there  is  no  merit  in  the  assignment,  and  it  is 
accordingly  overruled. 

.b'or  the  error  above  indicated  the  judgment  of  the  trial  court  is  re- 
versed and  the  cause  remanded. 

Reversed  and  remanded. 


Knights  of  the  Maccabees  of  the  World  v.  Jessie  L.  Hunter. 

Decided  October  16,  1009. 

1. — Life  Insurance — Application — Answer  to  Question. 

When,  in  an  application  for  life  insurance,  the  applicant  was  asked  if  he 
had  ever  been  afflicted  with  "ulcers  or  open  sores/'  his  answer  in  the  negative 
was  literally  true  when  he  had  as  a  matter  of  fact  been  afflicted  with  only 
one  ulcer. 

8. — Same. 

An  applicant  for  life  insurance  represented  in  his  application  that  he  had 
never  been  afflicted  with  ulcers  or  open  sores;  he  also  stated  in  the  same  appli- 
cation that  he  had  had  piles,  and  gave  the  details  of  the  attack.  In  a  suit 
upon  the  policy  of  insurance  a  finding  by  the  jury  that  the  deceased  had  an 
ulcer  of  the  rectum  was  not  inconsistent  with  his  representations  taken  as  a 
whole,  and  was  not  sufficient  to  avoid  the  policy. 

3. — Verdict — Preponderance  of  Evidence— Practice. 

Although  a  verdict  may  be  against  the  preponderance  of  the  evidence,  it 
will  not  be  disturbed  by  an  Appellate  Court  when  there  is  testimony  legally 
sufficient  to  support  it. 

4. — Insurance  Policy — Affidavit  of  Minister. 

Where,  under  a  liberal  interpretation  of  the  by-laws  of  an  insurance 
fraternity,  an  affidavit  by  the  minister  who  officiated  at  the  funeral  of  the 
insured  was  only  to  be  supplied  when  required  by  certain  officers  of  the 
society,  in  the  absence  of  pleading  and  proof  that  such  requisition  was  made 
and  that  the  furnishing  of  such  affidavit  was  a  condition  precedent  to  a  recovery 
by  the  beneficiary  in  the  policy,  the  failure  to  furnish  the  same  would  not  defeat 
a  recovery  by  the  beneficiary  in  the  policy. 

Appeal  from  the  District  Court  of  Taylor  County.  Tried  below  be- 
fore Hon.  J.  H.  Calhoun. 

J.  E.  Yaniis  and  Cunningham  &  Oliver,  for  appellant. — The  de- 
ceased Hunter  made  application  on  the  4th  day  of  October,  1005,  to 
the  appellant  for  membership  in  its  order  for  an  increase  of  $2,000  in 
insurance.  In  his  application,  in  answer  to  the  question  whether  or 
not  he  had  "ulcers  or  open  sores,"  he  represented  that  he  had  never 
had  "ulcers  or  open  sores."  By  the  terms  of  his  contract  he  warranted 
the  correctness  in  every  particular  of  his  said  statements,  and  agreed 
that  a  false  answer  to  any  of  the  questions  in  said  application  should 
vitiate  the  benefit  certificate.  The  jury  found  in  a  verdict  upon  the 
fifth  special  issue  that  the  deceased  had  an  ulcer  of  the  rectum  prior 
to  the  4-th  day  of  October,  1905,  and  the  court  should  have  rendered 
his  judgment  on  said  finding  in  favor  of  the  appellant,  and  his  action 
in  rendering  judgment  in  favor  of  the  appellee  was  directly  contrary 
to  the  verdict  of  the  jury  and  was  erroneous.     National  Life  Ins.  Co. 
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v.  Reppond,  81  S.  W.,  1012;  National  Life  Ins.  Co.  v.  Repponil,  96 
S.  W.,  780;  Knights  and  Ladies  of  Honor  v.  Payne,  108  S.  W.,  1160; 
Knights  and  Ladies  of  Honor  v.  Payne,  110  S.  W.,  523;  Brock  v. 
United  Moderns,  81  S.  W.,  340. 

Wagstaff  &  Davidson,  for  appellee. 

SPEER,  Associate  Justice. — Appellee,  as  beneficiary,  recovered 
judgment  against  appellant,  a  fraternal  benefit  association,  in  the  sum 
of  three  thousand  dollars,  one  thousand  of  which  the  association  ad- 
mitted to  be  due,  but  two  thousand  dollars  of  which,  representing  an 
increase  in  the  amount  of  the  benefit  certificate,  it  disputed  upon  the 
ground  of  certain  false  statements  in  the  deceased  member's  applica- 
tion, which  statements  constituted  warranties.  They  are  thus  summed 
up  in  appellant's  brief:  "(1)  He  represented  that  he  had  never 
changed  his  residence  on  account  of  his  health.  (2)  He  represented 
that  he  had  not  been  afflicted  with  cough  (habitual).  (3)  lie  repre- 
sented that  he  had  not  been  afflicted  with  consumption.  (4)  He  repre- 
sented that  he  had  not  been  afflicted  with  a  disease  of  the  lungs. 
(5)  He  represented  that  he  had  not  been  afflicted  with  ulcers  or  open 
sores.  (6)  He  represented  that  he  had  never  consulted  a  physician 
but  one  time  during  the  ten  years  previous  to  the  date  of  his  applica- 
tion, which  was  October  4,  1905.  (7)  lie  represented  that  he  had 
been  afflicted  with  piles,  but  had  fully  recovered.  (8)  He  represented 
that  he  had  never  had  any  ailment  or  injury  other  than  piles  prior  to 
October  4,  1905."  The  truth  of  each  of  these  matters  was  contested 
by  appellant  and  submitted  to  the  jury  on  special  issues,  the  jury  an- 
swering each  of  them  favorably  to  appellee  except  the  fifth,  to  which 
they  answered  "that  he  had  an  ulcer  of  the  rectum."  The  certificate 
sued  on  contained  the  stipulation  that  it  was  "issued  because  of  appli- 
cation for  membership  and  medical  examination  furnished  by  the 
member  in  writing,  signed  by  him  and  warranted  to  be  absolutely  true 
in  every  particular  as  written."  It  is  undisputed  that  appellee's  de- 
ceased husband  made  the  representations  above  enumerated. 

It  is  first  insisted  by  appellant  that  a  summary  instruction  should 
have  been  given  for  it,  or  in  other  words  the  jury  should  have  been 
instructed  to  answer  each  of  the  special  issues  in  favor  of  the  defend- 
ant. But  we  have  concluded  that  the  real  question  under  the  facts 
arises  upon  a  subsequent  assignment  calling  in  question  the  sufficiency 
of  the  evidence  to  support  the  jury's  findings  upon  the  issues  sub- 
mitted, and  the  matter  will  be  discussed  under  that  assignment. 

Appellant  next  contends  that  the  trial  court  erred  in  rendering 
judgment  against  it  upon  the  verdict  of  the  jury,  seeing  that  the  jury 
answered  the  fifth  special  interrogatory  in  its  favor;  that  is,  "that  he 
had  an  ulcer  of  the  rectum."  In  Mutual  Life  Ins.  Co.  of  New  York 
v.  Crenshaw,  116  S.  W.,  375,  the  applicant  was  asked  the  following 
question:  "Have  you  suffered  abortions  or  serious  troubles  in  labor?" 
which  she  answered  in  the  negative.  The  testimony  showed  that  about 
thirty  clays  before  the  issuance  of  the  policy  the  applicant  had  suffered 
an  abortion.  The  Court  of  Civil  Appeals  for  the  Fourth  District  held 
that  the  answer  was  literally  true,  saying:    "The  question  did  not  call 
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for  an  answer  in  reference  to  a  single  abortion,  and  the  answer  did 
not  come  within  the  terras  presented  by  the  question.  The  applicant, 
so  far  as  the  evidence  shows,  had  not  suffered  abortions,  hence  her 
answer  was  true,  considering  the  terms  of  the  question."  If  this  con- 
clusion be  sound,  then  there  is  the  same  reason  for  holding  the  answer 
to  be  true  in  the  present  case.  The  inquiry  was  whether  or  not  ap- 
plicant had  been  "afflicted  with  ulcers  or  open  sores."  He  was  not 
askod  if  he  had  had  an  ulcer  or  open  sore. 

But,  without  questioning  the  conclusion  of  the  court  in  the  case 
above  referred  to,  we  do  not  rest  our.  decision  of  the  question  upon 
this  ground.  In  the  application  for  the  benefit  certificate  the  applicant 
was  asked  whether  or  not  he  ever  had  piles.  He  answered  that  he 
had,  and  gave  the  details  of  the  attack,  including  its  date,  duration 
and  results,  indicating  that  he  had  had  an  operation  for  the  same. 
So  that  it  can  not  be  said  that  the  jury's  finding  that  deceased  had  had 
an  ulcer  of  the  rectum  is  inconsistent  with  his  representations  taken  as 
a  whole.  It  does  not  necessarily  follow  from  their  answer  that  de- 
ceased was  afflicted  with  any  ulcer  other  than  the  attack  of  piles  re-' 
ferred  to  by  him. 

This  brings  us  to  a  determination  of  the  vital  question  in  the  case; 
that  is,  whether  or  not  the  verdict  of  the  jury  finds  support  in  the 
testimony.  It  is  earnestly  insisted  by  appellant  that  it  does  not,  and 
we  must  confess  that  the  weight  of  the  testimony  is  apparently  against 
it.  But  with  this  we  are  not  concerned  if  the  testimony  favorable  to 
it  is  legally  sufficient  to  support  it.  The  first,  third  and  fourth  issues, 
ns  above  enumerated,  are  those  upon  which  appellant  must  rely  for  a 
reversal.     Upon  these  issues  appellee's  testimony  was  as  follows: 

Mrs.  Thomas  A.  Lovelace  testified:  "I  was  acquainted  with  Claude 
Dawson  Hunter  during  his  lifetime.  He  boarded  with  us  about  two 
years  or  more,  and  roomed  in  our  house.  I  knew  him  well  during 
that  period.  This  was  during  the  years  1903  and  1904.  His  health 
was  good  when  he  first  came  to  board  with  us.  His  health  got  bad 
after  that,  and  then  got  better.  He  got  well  before  he  left  our  house, 
and  said  he  was  well.  He  had  several  spells  of  illness,  but  was  well 
several  months  before  he  left  our  house  and  said  he  thought  he  was 
all  right  in  health.  .  .  .  Mr.  Hunter  thought  he  had  piles,  and 
would  not  admit  it  was  tuberculosis.  .  .  .  My  best  recollection  is 
that  he  left  Bonham  and  went  to  Western  Texas  in  the  summer  of 
1904.  He  said  he  thought  he  could  do  better  out  there.  He  said  he 
had  a  business  out  there;" 

Thomas  Lovelace  also  testified  that  he  had  heard  the  deceased  say 
that  he  was  suffering  from  rectum  tumors;  that  the  nature  of  his 
sickness  was  piles  or  rectum  trouble.  Accompanying  the  application 
of  the  deceased,  and  forming  a  part  of  the  same,  was  the  medical  ex- 
aminer's report.  In  that  report  Dr.  Barnett  states  that  he  had  known 
the  applicant  twenty-three  years,  and  that  there  was  nothing  unfavor- 
able in  his  general  physical  conformation;  that  his  pulse  rate  was 
seventy-eight,  and  that  after  careful  inquiry  and  physical  examination 
he  did  not  find  any  evidence  of  past  or  present  disease  of  the  brain  or 
nervous  system,  of  the  respiratory  organs,  of  the  stomach  or  the  ab- 
dominal organs,  of  the  skin,  ears,  eyes  or  any  part  of  the- body,  or  any 
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Evidence  of  rheumatism  or  gout  That  in  the  opinion  of  the  examiner 
no  former  injury  or  sickness  had  affected  applicant's  constitution  un- 
favorably, and  that  he  did  not  know  of  any  reason  why  applicant 
should  not  be  accepted  for  life  benefit  membership. 

WTiile,  as  before  stated,  appellant's  evidence  tended  very  strongly  to 
show  that  deceased  had  changed  his  residence  on  account  of  his  health, 
and  had  been  afflicted  with  tuberculosis  prior  to  his  application  for 
the  benefit  certificate  sued  on,  and  which  evidence  it  is  unnecessary 
to  set  out,  still  it  can  not  be  said,  in  view  of  the  above  testimony,  that 
the  jury  was  required  to  find  other  than  it  did.  It  will  be  borne  in 
mind  that  much  of  the  testimony  relied  upon  by  appellant  to  show 
that  deceased  had  been  afflicted  with  tuberculosis  was  necessarily  ex- 
pert or  opinion  evidence.  Viewing  the  testimony  in  its  most  favor- 
able light  to  appellee,  as  we  must,  here  we  have  medical  opinion  pitted 
against  medical  opinion.  Dr.  Neel  thinks  the  applicant  had  consump- 
tion. Dr.  Barnett  was  of  the  opinion  that  no  former  injury  or  sick- 
ness had  affected  his  constitution  unfavorably,  and  failed  to  discover 
the  presence  of  this  dread  malady.  The  extent  of  Dr.  Neel's  investi- 
gation is  not  shown;  that  is,  whether  he  made  a  microscopic  examina- 
tion or  otherwise  employed  the  latest  and  most  approved  tests  for 
tubercular  germs,  and  the  jury  was  therefore  authorized  to  find,  as 
they  did,  that  deceased's  answers  were  true. 

In  view  of  our  conclusion  that  the  verdict  is  supported  by  the  tes- 
timony, it  becomes  unnecessary  for  us  to  pass  upon  the  ruling  of  the 
court  in  holding  that  appellant  had  waived  its  right  to  declare  a  for- 
feiture of  the  certificate,  because  no  other  judgment  than  one  for  ap- 
pellee could  have  been  rendered  upon  that  verdict. 

Xor  was  there  error  in  rendering  judgment  for  appellee,  even 
though  the  proof  did  not  show  that  appellant  had  been  supplied  with 
the  affidavit  of  the  minister  who  officiated  at  the  funeral  of  the  de- 
ceased. It  is  not  shown  either  by  the  pleading  or  proof  that  the  fur- 
nishing of  such  affidavit  was  a  condition  precedent  to  appellee's  re- 
covery. Furthermore,  a  liberal  interpretation  of  the  clause  of  the  by- 
laws relating  to  the  subject  would  be  that  such  affidavit  was  to  be 
supplied  only  when  required  by  the  supreme  record-keeper  or  the  su- 
preme commander,  and  it  is  not  contended  that  either  of  these  offi- 
cials ever  made  requisition  for  such  proof. 

We  find  no  error  in  the  judgment  and  it  is  affirmed. 

Affirmed. 

Writ  of  error  granted,  reversed  and  rendered. 


Andrew  Hawkins  bt  al.  v.  Thomas  Hobbon  et  al. 

Decided  October  16,  1909. 

1. — Tenant  In  Common — Conveyance  of  Interest  in  Specified  Part. 

Under  certain  circumstances  equity  will  set  off  to  the  vendee  of  a  tenant 
in  common  the  particular  part  of  the  whole  conveyed  to  him,  but  in  no  case 
will  a  deed  by  one  tenant  in  common  to  a  specified  portion  of  the  common 
estate  be  permitted  to  prejudice  the  rights  of  other  cotenants  or  their  grantees. 
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8. — Same. 

When  a  tract  of  land  is  owned  by  a  number  of  tenants  in  common  and  some 
of  said  tenants  convey  a  specified  part  of  the  entire  tract  to  one  grantee,  and 
afterwards  the  same  tenants  in  common  convey  to  another  grantee  another  and 
different  specified  part  of  the  entire  tract,  each  grantee  will  take  respectively  the 
interests  of  the  grantors  in  the  specified  and  particular  tract  conveyed  to  him. 
The  first  grantee  will  not  be  allowed,  in  the  absence  of  possession,  improvements 
or  any  other  equity,  to  appropriate  the  entire  interest  of  the  grantor  in  the 
entire  tract. 


S. — Same — Location — Contraot — Estoppel. 

In  the  absence  of  authority  to  make  such  contract,  one  joint  owner  in  an 
unlocated  land  certificate  is  not  bound  by  a  contract  made  by  another  joint 
owner  whereby  a  part  of  the  land  located  is  given  to  the  locator  for  his  services. 

Appeal  from  the  District  Court  of  Dallam  County.  Tried  below  be- 
fore Hon.  J.  N.  Browning. 

D.  B.  Hill,  John  W.  Veale  and  R.  R.  Hazlewood,  for  appellants. — 
Under  the  uncontroverted  evidence  in  the  case,  the  defendants,  An- 
drew and.  G.  B.  Hawkins,  were  entitled  to  judgment  for  whatever  land 
Barnes  Parker,  T.  J.  Hollingsworth,  Wm.  6.  Brown  and  F.  M.  Chand- 
ler owned  of  the  league  of  land  in  controversy  on  the  14th  day  of 
July,  1877,  at  which  time  they  deeded  to  J.  J.  Walker  the  1,000  acres 
now  claimed  by  the  appellants,  Andrew  and  G.  B.  Hawkins.  Williams 
v.  Hardie,  21  S.  W.,  267;  Veramandi  v.  Hutchins,  48  Texas,  552; 
Johnson's  Adm'r  v.  Timmons,  50  Texas,  521;  Harrison  v.  McMurray, 
71  Texas,  122 ;  Smith  v.  Swan,  22  S.  W.,  247 ;  Higsby  v.  Gaiceron,  39 
S.  W.,  650. 

By  the  recitals  in  the  deed  from  Parker  and  others  to  Walker, 
dated  July  14,  1877,  and  by  the  testimony  of  Frank  and  John  W. 
Maddox,  it  appears  that  Walker  was  a  purchaser  for  value.  The  rec- 
ord of  his  deed  was  notice  to  appellees  of  his  rights,  and  they,  with 
such  notice,  having  accepted  and  appropriated  the  benefits  of  the  con- 
sideration paid  by  Walker,  and  having  acquiesced  in  the  sale  for  more 
than  thirty  years,  they  are  now  estopped  from  denying  his  vendees  the 
right  to  recover  the  specific  land  which  they  claim  under  Walker. 
Camoron  .v.  Thurmond,  56  Texas,  22 ;  Thompson  v.  Robinson,  56  S. 
W.,  578;  Lemonds  v.  Stratton,  24  S.  W.,  370;  Maverick  v.  Burney,  88 
Texas,  560 ;  Peak  v.  Swindle,  68  Texas,  242. 

The  record  of  Walker's  deed  was  notice  to  appellees.  Rev.  Stats., 
art.  4652;  Massie  v.  Yates,  29  S.  W.,  1132;  McCoy  v.  Cunningham, 
65  S.  W.,  1084  -T  Galbraith  v.  Howard,  32  S.  W.,  803. 

W.  M.  Pardue  and  T.  S.  Henderson,  for  appellees. — Where  grantors, 
claiming  to  be  the  owners  of  an  entire  grant  of  land,  convey  a  particu- 
lar portion  by  quitclaim  to  one  claiming  a  locative  interest  in  such 
grant,  and  it  afterwards  appears  that  such  grantors  only  owned  an 
undivided  interest  in  such  grant,  those  claiming  under  such  quitclaim 
conveyance  will  not  be  permitted  to  hold  the  entire  interest  of  such 
grantors  in  the  grant  as  concentrated  in  the  particular  portion  conveyed 
by  such  quitclaim  deed.  Acceptance  of  land  located  without  authority 
does  not  give  locator  any  right  nor  divest  owner  of  any  title.     Shifflet 
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v.  Morelle,  68  Texas,  391;  Chamberlain  v.  Pybas,  81  Texas,  511; 
Sypert  v.  McCowen,  28  Texas,  636;  Abernathy  v.  State,  81  Texas, 
430;  Powell  v.  Thompson,  66  Texas,  230. 

CONNER,  Chief  Justice. — This  suit  was  instituted  by  appellees 
in  the  usual  form  of  trespass  to  try  title  to  recover  a  league  of  land 
situated  in  Dallam  County,  patented  to  Joel  Moore  in  July,  1875. 
Appellees  are  heirs  and  vendees  of  heirs  of  the  Joel  Moore  in  whose 
right  the  certificate  was  issued,  and  appellants  Andrew  and  6.  B.  Haw- 
kins claim  one  thousand  acres  out  of  the  southeast  corner  of  the 
league,  and  other  appellants  claim  another  specified  part  of  the  league 
consisting  of  five  hundred  and  sixty-three  acres.  The  verdict  and 
judgment,  which  were  in  accord  with  the  peremptory  instruction  of 
the  court,  gave  appellees  all  of  the  land  sued  for  except  one  hundred 
and  three  of  the  one  thousand  acres  out  of  the  southeast  corner  of 
the  league,  which  was  awarded  to  Andrew  and  G.  B.  Hawkins,  and 
fifty-eight  acres  of  the  five  hundred  and  sixty-three-acre  parcel,  which 
was  adjudged  in  favor  of  appellant  0.  L.  Robinson. 

The  facts  are  undisputed.  In  so  far  as  necessary  to  state  them, 
they  are  that  the  certificate  for  the  league  is  one  for  an  unlocated  bal- 
ance issued  in  the  name  of  Joel  Moore  bv  the  Commissioner  of  the 
General  Land  Office  June  1,  1871.  Tt  was  located  on  the  land  in  con- 
troversv  bv  the  surveyor  of  the  Jack  Land  District  for  or  in  behalf  of 
one  J.  J.  Walker  as  the  locator. on  November  28,  1874,  and  patented 
to  Joel  Moore  April  29,  1875. 

Joel  Moore  died  in  Milam  County,  Texas,  in  1838,  leaving  as  his 
sole  heirs  nine  children.  Of  these,  the  right  of  eight  to  twenty-one 
hundred  and  eighty-six*  acres  of  the  original  certificate  issued  to  Joel 
Moore,  was  conveyed  to  David  T.  Chamberlain  and  John  T.  Flint  on 
June  15,  1860.  On  October  25,  1875,  Frances  Moore,  widow  of  George 
Moore,  a  son  of  Joel  Moore;  William  Young,  surviving  husband  of  his 
deceased  wife  Sinai  Young  (nee  Moore),  for  himself  and  as  guardian 
of  his  children  by  said  Sinai;  S.  M.  Compton,  one  of  the  four  sur- 
viving children  of  Sarah  Howl  eft,  deceased  daughter  of  Joel  Moore, 
joined  by  her  husband,  W.  Y.  Compton,  executed  deed  which  conveyed 
to  Barnes  Parker,  T.  J.  nollingsworth,  TV.  G.  Brown  and  F.  M. 
Chandler  an  interest  in  the  certificate  located  upon  the  land  in  contro- 
versy, variously  estimated  but  which  approximates  five  hundred  and 
fifty  acres.  Barnes  Parker,  Hoi  liners  worth  and  other  grantees  in  the 
deed  last  mentioned,  on  July  14,  1877,  executed  deed  in  terms  convey- 
ing to  J.  J.  Walker,  for  his  services  in  locating  the  certificate,  the  one 
thousand  acres  in  the  southeast  corner  of  the  league  now  claimed 
through  mesne  conveyances  from  J.  J.  Walker  by  appellants  Andrew 
and  G.  B.  Hawkins.  Barnes  Parker,  Hollings worth,  Brown  and 
Chandler  later,  and  before  the  institution  of  this  suit>  also  made  con- 
veyance of  the  five  hundred  and  sixty-tltfee  acres  now  claimed  by  ap- 
pellant G.  F.  Robinson.  No  authority  emanating  from  any  one  or 
more  of  the  appellees  was  shown  which  brmnd  them  or  any  of  them  to 
recognize  the  contract  for  one  thousand  acres*  asserted  by  J.  J.  Walker 
as  the  consideration  for  his  services  in  locating  the  certificate  in  con- 
troversy upon  which  appellants  in  part  relied,  nor  by  estoppel,  con- 
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veyance  or  otherwise,  do  we  find  any  evidence  of  right  in  appellants  or 
in  their  grantors,  save  such  only  as  is  established  by  the  conveyance 
already  mentioned  by  Frances  Moore  and  others  to  Barnes  Parker, 
Hollingsworth  and  others  October  23,  1875.  It  therefore  seems  un- 
disputed that  appellants  were  only  entitled  to  the  interest  in  the  land 
severally  claimed  by  them  which  was  conveyed  by  said  deed  to  Parker 
and  others,  and  that  appellees  were  entitled  to  the  remainder. 

As  suggested  in  the  beginning,  the  court  in  his  charge  estimated 
the  interest  of  appellants  Hawkins  in  the  one  thousand  acres  claimed 
by  them  as  being  one  hundred  and  three  acres,  and  the  interest  of  ap- 
pellant Robinson  in  the  five  hundred  and  sixty-three  acres  claimed  by 
him  as  fifty-eight  acres,  and  no  assignment  of  error  questions  the  ac- 
curacy of  such  computation.  We  therefore  have  not  undertaken  to  as- 
certain the  matter  with  exactness,  but  assume  that  the  trial  court's 
calculation  is  approximately  correct.* 

This  leaves  for  our  determination  substantially  the  only  question 
presented  in  the  several  propositions  under  appellants'  several  assign- 
ments of  error.  Every  proposition  not  disposed  of  by  our  findings  of 
fact  rests  upon  the  contention  that  appellants  Andrew  and  G.  B.  Haw- 
kins are  entitled  to  recover  out  of  the  one  thousand  acres  purchased 
by  them  all  of  the  interest  in  the  league  owned  by  Barnes  Parker, 
Hollingsworth,  Brown  and  Chandler  at  the  date  of  their  deed  to  J.  J. 
Walker.  If  this  contention  is  correct,  the  court's  charge  and  judgment 
are  erroneous,  for,  whatever  the  exact  amount  may  be,  it  is  undisputed 
that  by  their  deed  from  Frances  Moore  and  others,  Barnes  Parker  and 
others  acquired  an  undivided  interest  in  the  league  considerably  in  ex- 
cess of  the  number  of  acres  awarded  to  appellants.  But  we  do  not 
think  the  contention  can  be  sustained.  Appellants'  grantors  were  but 
tenants  in  common  with  the  heirs  of  Joel  Moore  who  had  not  conveyed 
their  interest,  and  appellants  Andrew  and  G.  B.  Hawkins  have  shown 
neither  possession,  improvements,  nor  any  other  equity  sucli  as  enti- 
tles them  to  appropriate  the  entire  interest  acquired  by  Barnes  Parker 
and  others  to  the  exclusion  of  other  grantees  of  these  parties.  The 
deed  from  Parker,  Hollingsworth  and  others  to  J.  J.  Walker,  under 
whom  appellants  claimed,  did  not  purport  to  convey  their  entire  in- 
terest in  the  league,  but  only  the  specified  one  thousand  acres.  The 
conveyance  was  effective  as  against  appellees  to  the  extent  only  of 
their  interest  in  said  one  thousand  acres,  and  later  conveyances  of  other 
specified  parts  of  the  league  conferred  upon  such  later  grantees  an 
equity  equal  to  that  of  appellants.  It  is  well  established  that  under 
certain  circumstances  equity  will  set  off  to  the  vendee  of  a  tenant  in 
common  the  particular  part  of  the  whole  conveyed  to  him,  but  we  know 
of  no  case  in  which  a  deed  of  one  tenant  in  common  to  a  specified 
portion  has  been  permitted  to  prejudice  the  right  of  other  co-tenants 
or  of  their  grantees.  Equity  is  equality,  and  we  conclude  that  all  as- 
signments of  error  should  be  overruled  and  that  the  judgment  should 
be  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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Latham  Company,  Bankers,  et  al.  v.  Mrs.  M.  A.  Shelton. 

Decided  October  16,  1909. 

1. — Injunction — Execution  Sale. 

An  injunction  should  not  be  granted  to  stay  a  sale  of  land  under  execution 
when  it  appears  from  the  averments  of  the  bill  that  petitioner  was  not  a  party 
to  the  judgment  or  execution  sought  to  be  enforced,  and  that  she  is  the  legal 
and  equitable  owner  of  said  land  by  virtue  of  due  conveyance  of  which  the 
plaintiff  in  execution  has  notice  by  record  or  otherwise.  In  such  case  the,  owner 
has  full  and  adequate  legal  remedy. 

2. — Same — Act  Construed. 

It  seems  that  the  effect  of  the  provisions  of  the  Act  of  1909  (Gen.  Laws 
1909,  p.  354),  amending  article  2989,  Rev.  Stats.,  is  to  enlarge  the  right  to 
injunction  to  restrain  the  sale  of  land  under  execution. 

Appeal  from  the  District  Court  of  Nolan  County.  Tried  below  be- 
fore Hon.  J  as.  L.  Shepherd. 

Earl  Conner,  for  appellant. 
H.  M.  Lightfoot,  for  appellee. 

CONNER,  Chief  Justice. — This  is  an  appeal  from  an  ex  parte 
order  of  the  judge  of  the  thirty-second  judicial  district  granting  an 
injunction  to  restrain  the  sale  of  "lot  4,  block  110,  in  the  town  of  Sweet- 
water, Nolan  County,  upon  which  the  sheriff  of  said  county  had  levied 
certain  executions  in  favor  of  appellants  and  against  H.  M.  Lightfoot 
and  M.  L.  Lightfoot.  It  is  alleged  in  the  petition  upon  which  the 
injunction  rests  that  appellee,  Mrs.  M.  A.  Shelton,  at  the  date  of  the 
executions,  which  were  iesued  on  the  same  day,  and  at  the  date  of 
the  levy  of  the  same,  was  "the  legal  and  equitable  owner"  of  said  lot 
4.  and  "that  her  title  is  duly  recorded  in  deed  records  of  Nolan  Coun- 
ty, Texas,  and  was  so  recorded"  at  the  time  said  executions  were 
levied.  The  petition  further  describes  the  executions  and  the  several 
judgments  by  virtue  of  which  they  were  issued,  from  which  it  appears 
that  the  judgments  were  by  the  Justice  Court  of  Eastland  County  m 
favor  of  appellants  and  against  said  H.  M.  and  M.  L.  Lightfoot  only. 
Appellee,  therefore,  was  not  a  party  to  the  proceedings,  and  her  title 
being  of  record,  the  lew  upon  and  the  threatened  sale  of  lot  4  as  the 
property  of  the  Lightfoots,  strangers  to  the  title,  did  not  authorize  the 
grant  of  an  injunction.  . 

The  early  case  of  Carlin  v.  Hudson,  reported  in  12  Texas,  202,  is 
closely  in  point.  Tn  that  case  Carlin  sought  and  was  awarded  an  in- 
junction by  the  District  Court  restraining  the  sale  of  certain  lands 
which  had  been  levied  upon  as  the  property  of  one  Ford.  Carlin  al- 
leged in  his  petition  for  the  injunction  that  by  a  bona  fide  purchase 
from  Ford  he  was  the  owner  of  the  lands  levied  upon,  and  that  on  the 
12th  day  of  March,  1852,  some  three  days  before  the  levy  of  the  execu- 
tion, he  "had  his  title  deeds  duly  recorded."  In  disposing  of  the  case 
*  on  appeal  our  Supreme  Court  said :     "The  cases  in  which  injunctions 
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are  granted  to  restrain  the  alienation  of  property  are  those  where  it  is 
indispensable  to  secure  the  enjoyment  of  specific  property;  or  to  pre- 
serve the  title  to  such  property,  or  to  prevent  frauds,  or  gross  and  ir- 
remediable injustice  in  respect  to  such  property.  (2  Story,  Eq.,  chap. 
23.)  The  present  manifestly  does  not  come  within  that  description  of 
cases.  The  proposed  sale  of  the  land  as  the  property  of  Ford  couid  not 
operate  to  dispossess  the  plaintiff,  or  deprive  him  of  its  enjoyment,  or 
to  defeat  his  title,  or  embarrass  him  in  the  prosecution  of  his  legal 
remedies  for  any  injury  to  his  title  or  possession,  if  indeed  the  prop- 
erty was  his  by  a  fair  and  bona  fide  purchase  made  before  any  lien 
had  attached  or  any  right  had  accrued  to  the  plaintiffs  in  execution  by 
reason  of  the  judgment.  They,  by  virtue  of  their  execution,  could 
only  sell  the  title  or  interest  of  Ford  in  the  land,  whatever  that  might 
be.  If  he  had  none,  the  sale  could  not  work  any  irreparable  injury  to 
the  real  owner.  And  to  permit  the  execution  of  judgments  to  be  en- 
joined for  sucli  causes  would  be  to  enable  judgment  debtors  by  fraudu- 
lent transfers  of  property  to  embarrass  the  collection  of  debts  by  im- 
posing upon  their  creditors  the  necessity  of  almost  interminable  litiga- 
tion and  delay.  The  present  was  not  a  proper  occasion  for  the  court 
to  interpose  its  preventive  and  protective  authority  by  injunction. 
(Henderson  v.  Morrill,  supra,  12  Texas,  1.)  The  injunction  was  im- 
providently  awarded.  And  as  the  threatened  sale  was  the  only  injury 
complained  of,  and  the  obtaining  of  an  injunction  the  sole  purpose  of 
the  suit,  the  petition  was  rightly  dismissed  for  the  want  of  equity." 

The  case  of  Carlin  v.  Hudson  has  been  followed  and  approved  by 
numerous  subsequent  decisions.  In  some  of  the  cases  injunctions 
have  been  upheld  where  the  title  or  right  of  the  petitioner  rested  in 
part  in  parol  or  was  not  of  record  at  the  time  of  the  levy  of  the  execu- 
tion against  a  third  party.  But  we  know  of  no  case  in  which  an  or- 
der for  an  injunction  has  been  sustained  where,  as  here,  the  petitioner 
shows  that  she  was  not  a  party  to  the  judgment  or  execution  sought 
to  be  enforced,  and  where  she  is  the  legal  and  equitable  owner  by  vir- 
tue of  due  conveyance  of  which  the  plaintiff  in  execution  has  full  no- 
tice by  record  or  otherwise.  In  such  cases  the  owner  has  full  and  ade- 
quate legal  remedy  in  the  action  of  trespass  to  try  title,  and  a  resort 
to  the  equitable  remedy  of  injunction  is  unnecessary  and  unauthorized. 
(Walker  v.  Herron,  22  Texas,  58;  Purinton  v.  Davis,  66  Texas,  456; 
Mann.  v.  Wallis,  Landes  &  Co.,  75  Texas,  611;  Cook  v.  Texas  &  P.  Ry. 
Co.,  3  Texas  Civ.  App.,  145;  Chamberlain  v.  Baker,  28  Texas  Civ. 
App.,  499;  Brown  v.  Ikard,  33  Texas  Civ.  App.,  661.) 

We  conclude  that  appellee's  petition  exhibits  no  equity  and  that  the 
court  erred,  as  assigned,  in  granting  the  injunction  prayed  for.  It 
follows  that  the  order  appealed  from  should  be  6et  aside  and  the  writ 
of  injunction  issued  by  virtue  thereof  vacated,  and  it  is  so  ordered. 
The  suit,  however,  will  not  be  dismissed,  as  usual  in  cases  where  no  re- 
lief other  than  for  an  injunction  is  sought,  for  the  reason  that  some 
of  the  members  of  the  court  are  inclined  to  think  that  the  statutory 
right  to  an  injunction  has  been  enlarged  by  the  amendment  of  Re- 
vised Statutes,  article  2989,  passed  since  the  date  of  the  order  herein 
appealed  from,  to  the  effect  that  in  addition  to  cases  heretofore  pre- 
scribed    injunction    may    now    be    granted    ".     .     .    where    a    cloud 
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would  be  put  on  the  title  of  real  estate  being  Bold  under  an  execution 
against  a  person,  partnership  or  corporation,  having  no  interest  in  such 
real  estate  subject  to  the  execution  at  the  time  of  the  sale,  or  irre- 
parable injury  to  real  estate  or  personal  property  is  threatened,  irre- 
spective of  any  legal  remedy  at  law."  (See  page  354,  Gen.  Laws 
1909.)  The  suit,  therefore,  will  be  remanded  to  the  end  that  appellee 
may,  if  she  can  and  so  desires,  amend  her  petition  so  as  to  bring  her 
case  within  the  new  statute. 

Reversed  and  remanded. 


J.  J.  Mitchell  v.  S.  B.  Burnett. 

Decided  October   16,   1909. 

1. — Injunction — Waste. 

The  fact  that  plaintiff  in  trespass  to  try  title  had  a  legal  remedy  by  seques- 
tration to  prevent  the  defendant  from  removing  timber  from  the  land  in  con- 
troversy, was  not  a  sufficient  reason  why  a  writ  of  injunction  should  not  issue  to 
prevent  such  waste. 

2. — Same — Pleading. 

In  the  absence  of  a  special  exception  an  allegation  that  defendant  was 
about  to  enter  upon  and  remove  the  timber  from  "the  three  hundred  acres 
off  the  eastern  portion  of  the  land  in  controversy,"  was  a  sufficient  description 
of  the  land  upon  which  defendant  threatened  to  commit  waste. 

3. — Same — Same — Irreparable  Injury. 

When  the  facts  alleged  are  sufficient  to  warrant  the  issuance  of  an  injunc- 
tion, it  is  not  necessary  that  the  plea  should  allege  that  the  threatened  wrongs 
would  result  in  irreparable  injury  to  him  and  that  he  has  no  legal  remedy. 

Appeal  from  the  District  Court  of  King  County.  Tried  below  be- 
fore Hon.  Jo  A.  P.  Dickson. 

Coombes,  Milwee  &  Coombes,  for  appellant. 

'Smith,  Turner,  Bradley  &  Powell,  for  appellee. 

DTTXKLTX,  Associate  Justice. — This  is  an  appeal  by  J.  J. 
Mitchell  from  an  order  of  the  judge  of  the  District  Court  of  King 
County  granting  a  temporary  writ  of  injunction  in  favor  of  S.  B. 
Burnett,  plaintiff  in  the  suit,  restraining  J.  J.  Mitchell,  the  defend- 
ant, from  enclosing  certain  lands  which  plaintiff  alleged  he  owned  in 
fee  simple,  and  also  from  removing  timber  therefrom.  The  suit  was 
for  trespass  to  try  title  in  the  usual  form  for  five  sections  of  land,  and 
plaintiff  further  alleged  in  his  petition  that  defendant  was  removing 
timber  from  about  three  hundred  acres  off  the  eastern  portion  of 
those  sections  and  would  continue  to  do  so  if  not  restrained  from  so 
doing. 

By  his  first  assignment  appellant  insists  that  plaintiff  had  an  ade- 
quate remedy  at  law  in  the  provisions  of  article  4864,  Rev.  Stats.,  for 
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the  issuance  of  writs  of  sequestration,  and  for  that  reason  he  contends 
that  the  writ  of  injunction  was  improperly  issued.  In  support  ot  this 
contention  the  case  of  Frazier  v.  Coleman,  111  8.  \\\,  (>0;5,  is  cited; 
but  the  assignment  must  be  overruled  upon  the  following  authorities: 
Sumner  v.  Crawford,  91  Texas,  129;  Green  v.  Greshain,  21  Texas 
Civ.  App.,  601 ;  Sullivan  v.  Dooley,  31  Texas  Civ.  App.,  589 ;  Chaun- 
cey  v.  Allison,  48  Texas  Civ.  App.,  441;  Buchanan  v.  Wilhurn,  103 
S.  W.,  841. 

In  the  case  of  Sumner  v.  Crawford  above  cited  our  Supreme  Court 
sustained  an  injunction  upon  the  ground  that  the  applicant  had  no 
other  adequate  remedy,  but  quoted  subdivision  1  of  article  2JW9,  au- 
thorizing the  issuance  of  writs  of  injunction  "where  it  shall  appear 
that  the  party  applying  for  such  a  writ  is  entitled  to  the  relief  de- 
manded, and  such  relief,  or  any  part  thereof,  requires  the  restraint  of 
some  act  prejudicial  to  the  applicant,"  and  expressed  a  strong  inclina- 
tion to  hold  that  the  right  to  an  injunction  given  by  that  subdivision 
of  the  article  was  a  legal  right,  although  there  might  be  some  other 
adequate  legal  remedy  for  the  wrong  complained  of. 

In  the  case  of  Green  v.  Gresham,  21  Texas  Civ.  App.,  601,  an  in- 
junction of  the  same  character  as  the  one  now  under  discussion,  is- 
sued upon  similar  grounds,  was  sustained,  and  Justice  Stephens,  in 
discussing  the  question,  used  the  following  language:  "Besides,  to 
prevent  threatened  waste,  injunction  has  long  been  a  familiar  rem- 
edy.    See  Hammond  v.  Martin,  15  Texas  Civ.  App.,  570." 

Appellant  further  complains  that  the  petition  for  injunction  was 
too  vague  and  indefinite  to  authorize  the  issuance  of  the  writ,  in  that 
the  three  hundred  acres  of  land  which  it  was  alleged  defendant  was 
about  to  invade  was  not  definitely  described.  As  above  noted,  the 
three  hundred  acres  was  described  as  being  off  the  eastern  portion  of 
the  five  surveys  which  were  definitely  described.  In  the  absence  of  a 
special  exception  to  the  petition  raising  this  objection,  we  think  the 
description  was  sufficient  and  the  assignment  is  overruled. 

Appellant  further  insists  that  plaintiff's  petition  for  injunction  was 
insufficient  in  that  it  contained  no  allegation  that  the  threatened 
wrongs  of  defendant  would  result  in  an  irreparable  injury  to  the  pe- 
titioner, and  that  he  had  no  legal  remedy  therefor.  It  would  be  a  suf- 
ficient answer  to  this  assignment  to  say,  as  of  the  last  preceding  one, 
that  no  special  exception  was  urged  to  the  petition,  in  the  absence  of 
which  the-  allegation  was  sufficient.  Furthermore,  facts  were  alleged 
which  warranted  the  conclusion  by  the  judge  ordering  the  writ  that 
plaintiff  was  entitled  to  the  relief  prayed  for,  and  we  do  not  think  an 
allegation  by  the  pleader  of  that  conclusion  would  in  any  manner  have 
strengthened  the  petition. 

What  we  have  already  said  is  sufficient  to  dispose  of  all  other  as- 
signments adversely  to  appellant.  The  order  directing  the  issuance  of 
the  writ  of  injunction  is  therefore  affirmed. 

Affirmed. 
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J.  T.  Stock ard  v.  Thomas  T.  Reid. 

Decided  October   16,   1909. 

1. — Election — Local  Option — Contest — Special  Session  of  Legislature — Proclama- 
tion of  Governor. 

The  language  "to  enact  adequate  laws  simplifying  the  procedure  in  both 
civil  and  criminal  trials  in  the  courts  of  this  State"  contained  in  the  proclama- 
tion of  the  Governor  convening  the  Legislature  in  special  session,  was  sufficient 
under  section  40  of  article  3  of  the  Constitution  to  confer  authority  upon  the 
Legislature  at  said  special  session  to  enact  the  law  relating  to  contests  arising 
under  local  option  elections  (Acts  1907,  page  447). 

2.— Same— Civil  Trial. 

By  the  provisions  of  article  3397,  Rev.  Stats.,  a  proceeding  to  contest  a 
local  option  election  under  the  Act  of  1907  is  a  "civil  trial," 

3. — Same — Legislative  Act — Judicial  Interference. 

If  an  Act  of  the  Legislature  is  within  the  scope  of  legislative  authority,  it 
must  stand;  nothing  but  a  clear  violation  of  the  Constitution,  a  clear  usurpa- 
tion of  power  prohibited,  will  justify  the  judicial  department  in  pronouncing 
an  Act  of  the  legislative  department  unconstitutional  and  void. 

4. — Same — Constitutional  Law. 

The  Act  of  the  Thirtieth  Legislature  (Gen.  Laws,  1907,  page  447)  making 
an  election  held  and  the  result  declared  by  the  Commissioners  Court  binding 
unless  contested  within  the  time  prescribed,  and  making  the  result  of  such 
contest  binding  upon  one  not  a  party  to  the  same,  is  not  contrary  to  or  violative 
of  the,  Fifth  and  Fourteenth  Amendments  to  the  Constitution  of  the  United 
States,  and  is  valid  and  binding. 

Appeal  from  the  District  Court  of  Navarro  County.  Tried  below 
before  Hon.  H.  B.  Daviss. 

R.  #•  Neblctt,  L.  R.  Calloway  and  W.  W.  Ballew,  for  appellant. — 
The  Act  of  the  Legislature  is  unconstitutional  and  contrary  to  section 
40,  article  3  of  the  Constitution  of  Texas,  because  it  relates  to  the 
contest  of  prohibition  elections,  and  not  to  the  procedure  in  a  civil  or 
criminal  trial,  and  such  legislation  was  not  designated  in  the  proclama- 
tion of  the  Governor  convening  the  special  session,  nor  presented  by 
the  Governor  in  any  message  to  the  Legislature.  Rogers  v.  Johns,  42 
Texas,  339;  Gibson  v.  Templeton,  62  Texas,  555;  Robinson  v.  Win- 
gate,  36  Texas  Civ.  App.,  65 ;  Calvery  v.  Shanks,  63  S.  W.,  621 ;  Mc- 
Cormick  v.  Jester,  115  S.  W.,  278. 

The  Act  of  the  Thirtieth  Legislature  under  consideration  violates 
the  Fourteenth  Amendment  to  the  Constitution  of  the  United  States 
and  article  5  of  said  Constitution,  in  that  it  undertakes  to  make  an 
election  held  and  the  result  declared  by  the  Commissioners'  Court 
binding  upon  appellant  unless  he  contests  the  same,  and  makes  the 
contest  of  an  election  binding  upon  him  to  which  he  was  not  a  party. 
Any  statute  which  undertakes  to  condemn  a  man  and  deprive  him  of 
life,  liberty  or  property  without  a  hearing,  violates  the  law  of  the 
land  and  the  Constitution  of  the  United  States  in  the  particulars 
pointed  out.  Citv  of  Janesville  v.  Carpenter,  8  L.  R.  A.,  808;  Camp- 
bell's Case,  20  Am.  Dec,  360;  Yick  Wo  v.  Hopkins,  118  U.  S.,  356 


1909.]  Stookabd  v.  Reid.  127 

If.  J.  Weaver,  for  appellee. — The  Act  of  the  Thirtieth  Legislature 
passed  in  special  session,  approved  by  the  Governor  on  May  14,  1907, 
relating  to  the  contest  of  local  option  elections,  is  valid  and  constitu- 
tional. Hardy  v.  State,  107  S.  W.,  547;  Williams  v.  Taylor,  19  S. 
W.,  156. 

The  local  option  election  held  in  Navarro  County  June  15,  1907,  is 
valid  and  binding  on  appellant  and  conclusively  determines  that  the 
sale  of  intoxicating  liquors  is  prohibited  by  law  in  said  county.  Mc- 
cormick v.  Jester,  115  S.  W.,  278. 

The  prohibition  of  the  sale  of  intoxicating  liquors  within  Navarro 
County  does  not  deprive  defendant  of  his  property  rights  without  due 
process  of  law,  and  is  not  violative  of  any  provision  of  the  Constitu- 
tion of  the  United  States.    Edgar  v.  McDonald,  106  S.  W.,  1135. 

TALBOT,  Associate  Justice. — This  suit  was  instituted  by  Thomas 
T.  Beid,  appellee,  against  J.  T.  Stockard,  appellant,  to  enjoin  and  re- 
strain him  from  engaging  in  the  business  of  a  retail  liquor  dealer  in 
Navarro  County,  and  from  selling  intoxicating  liquors  in  violation  of 
the  local  option  law  in  Navarro  County,  and  to  restrain  and  enjoin 
him  from  storing  intoxicating  liquors  in  a  certain  house  belonging  to 
appellee  and  rented  by  appellant,  and  from  using  such  house  for  that 
purpose. 

The  petition  alleged,  in  substance,  that  the  plaintiff,  at  the  time  of  the 
presentation  of  his  petition,  was  the  owner  in  fee  simple  of  the  house 
and  building  situated  on  the  corner  of  Tenth  street  and  East  Third 
avenue,  in  the  city  of  Corsicana,  Navarro  County,  Texas,  and  had 
owned  said  property  for  many  years  prior  thereto;  that  the  defendant 
Stockard  had,  before  and  at  the  time  of  the  filing  of  this  suit,  the 
possession,  management  and  control  of  said  property,  and  had  stored 
and  was  keeping  intoxicating  liquors  in  said  house  and  building  for 
the  purpose  of  selling  the  same;  that  said  defendant  has  threatened 
and  is  about  to  use  said  house  and  building  for  the  purpose  of  sell- 
ing intoxicating  liquors  therein,  and  of  engaging  in  and  pursuing  the 
occupation  and  business  of  a  liquor  dealer  in  said  county  in  violation 
of  law.  That  on  the  15th  day  of  June,  1907,  an  election  was  held  by 
the  qualified  voters  of  Navarro  County,  Texas,  under  and  by  the  au- 
thority of  an  order  of  the  Commissioners'  Court  of  said  county,  to  de- 
termine whether  the  sale  of  intoxicating  liquors  in  said  county  should 
be  prohibited  by  law,  and  that  a  majority  of  the  legal  votes  cast  in 
said  election  were  for  prohibition,  and  that  said  election  resulted  in 
absolutely  prohibiting  the  sale  of  intoxicating  liquors  within  said 
county;  that  the  result  of  said  election  has  been  duly  declared  and 
published  in  the  manner  and  form  and  for  the  length  of  time  required 
by  law,  and  that  the  local  option  law  is  in  full  force  and  effect  in  said 
county  by  reason  of  the  result  of  said  election;  that  if  the  defendant 
is  permitted  to  engage  in  and  pursue  the  business  of  selling  intoxicat- 
ing liquors  within  the  house  and  building  above  described,  he  will  not 
only  thereby  create  and  promote  a  public  nuisance,  but  the  private 
interest  and  property  of  plaintiff  will  be  materially  injured.  That 
plaintiff  has  no  adequate  remedy  at  law,  but  under  chapters  77  and  81 
of  the  general  laws  of  the  State  of  Texas,  enacted  by  the  Thirtieth 
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Legislature,  this  plaintiff  is  entitled  to  a  writ  of  injunction  restraining 
defendant  from  using  or  threatening  to  use  such  house,  premises  and 
building,  with  the  intent  to  store,  keep,  sell  or  dispense  intoxicating 
liquors,  or  for  the  purpose  of  engaging  in  the  business  of  the  sale  of 
intoxicating  liquors  therein  in  violation  of  law. 

The  defendant  answered,  admitting  that  the  election  to  determine 
whether  or  not  the  sale  of  intoxicating  liquors  should  be  prohibited  in 
Navarro  County  was  held  as  charged  in  plaintiff's  petition,  but  averred 
that  said  election  resulted  against  prohibition;  that  the  Commissioners' 
Court  of  Navarro  County,  Texas,  in  obedience  to  article  3390  of  the 
Revised  Civil  Statutes,  met  in  special  session  on  the  2fith  of  June, 
1907,  for  the  purpose  of  counting  the  votes  and  declaring  the  result 
of  said  election,  and  declared  the  result  of  said  election  to  be  against 
prohibition,  and  published  the  result  thereof  as  required  by  law.  That 
thereafter,  and  within  thirty  days  from  the  date  the  result  of  said 
election  was  declared  to  be  against  prohibition,  L.  E.  McCormick  and 
other  citizens  of  Navarro  County,  Texas,  filed  a  contest  of  said  election, 
in  the  District  Court  of  Navarro  County  against  C.  L.  Jester,  county 
judge,  and  C.  L.  Knox,  county  attorney,  of  Navarro  County,  Texas, 
and  by  amended  petition  under  the  Act  of  1907,  chapter  8,  entitled, 
"Election  Contest,"  relating  to  contests  arising  under  the  local  op- 
tion law;  that  when  said  contest  was  heard  in  the  District  Court  of 
Navarro  County,  and  upon  final  hearing,  the  district  judge  sustained 
the  election  and  declared  that  a  majority  of  the  legal  voters  of  Na- 
varro County,  Texas,  in  said  election  held  on  the  15th  of  June,  1907, 
had  cast  their  votes  against  prohibition;  that  thereafter,  and  within 
the  time  provided  by  law,  the  contestants  appealed  said  case  to  the 
Court  of  Civil  Appeals  for  the  Fifth  Supreme  Judicial  District  of 
Texas  at  Dallas,  Texas;  that  said  Court  of  Civil  Appeals,  upon  hear- 
ing, reversed  and  rendered  the  decision  of  the  District  Court  of  Na- 
varro County,  and  held  that  a  -majority  of  the  votes  cast  at  said  elec- 
tion were  in  favor  of  prohibiting  the  sale  of  intoxicating  liquors  in  said 
Navarro  County,  and  said  Court  of  Civil  Appeals  reversed  and  ren- 
dered said  cause,  and  ordered  the  Commissioners'  Court  of  Navarro 
County  to  declare  the  result  of  said  election  to  be  in  favor  of  pro- 
hibition; that  the  judgment  of  the  Court  of  Civil  Appeals  was  void, 
because  under  article  3397  said  court  had  no  power  to  reverse  and 
render  an  election  contest,  and  could  only  declare  the  election  void  and 
order  a  new  election.  That  said  election  was  void  because  notices 
thereof  were  in  fact  never  posted  by  the  clerk  of  the  County  Court  of 
Navarro  Countv,  nor  under  his  authority,  save  one,  neither  for  the 
time  nor  in  the  manner  required  by  law;  that  notices  at  most  were 
posted  only  by  a  volunteer,  and  that  his  act  was  repudiated  and  de- 
nied bv  the  countv  clerk. 

Defendant  further  alleged  that  the  Act  of  the  Thirtieth  ]><risla- 
ture,  approved  by  the  Governor  on  the  14th  of  May,  1907,  relating 
to  contests  of  local  option  elections,  which  undertakes  to  prohibit  ap- 
pellant from  inquiring  into  the  validity  of  the  local  option  election,  is 
unconstitutional  and  void,  (1)  because  the  subject  of  legislation 
therein  was  passed  at  a  special  session  and  was  never  submitted  to  the 
Legislature  by  proclamation  of  the  Governor  convening  the  special 
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session  nor  in  any  message  from  the  Governor;  (2)  said  Act  of  the 
Legislature  is  contrary  to  the  Fourteenth  Amendment  of  the  Consti- 
tution of  the  United  States,  in  that  it  undertakes  to  deprive  appellant 
of  the  right  to  show  that  the  prohibition  law  is  not  in  force  in  Na- 
varro County,  and  denies  him  his  day  in  court,  and  deprives  him  of 
the  rights,  privileges  and  immunities  guaranteed  by  the  Constitution 
of  the  United  States  by  article  5  and  said  Fourteenth  Amendment. 

The  district  judge  in  chambers  heard  the  said  petition,  answer  and 
agreed  statement  of  facts,  and  granted  a  temporary  writ  of  injunc- 
tion, holding  that  the  Act  of  1907  was  valid  and  constitutional,  and 
that  the  election  held  on  June  15,  1907,  was  valid  and  binding  upon 
appellant,  and  that  the  result  of  the  same  can  not  now  be  questioned, 
and  that  appellant  can  show  no  defense  which  would  make  said  elec- 
tion void. 

The  first  proposition  presented  and  urged  in  this  court  is,  that  the 
court  below  erred  in  holding  the  Act  of  the  Thirtieth  legislature 
passed  at  its  special  session  and  approved  May  14,  1907,  relating  to 
the  contest  of  local  option  elections,  valid,  constitutional  and  binding, 
for  that  said  Act  is  contrary  to  section  40,  article  3  of  the  Constitution 
of  this  State,  because  it  relates  to  the  contest  of  prohibition  elections 
and  not  to  the  procedure  in  a  civil  or  criminal  trial,  and  such  legisla- 
tion was  not  designated  in  the  proclamation  of  the  Governor  con- 
vening said  special  session,  nor  presented  by  the  Governor  in  any 
message  to  the  Legislature. 

The  Act  in  question  was  passed  at  the  special  session  of  the  Legis- 
lature convened  by  the  Governor  on  the  12th  day  of  April,  1907.  The 
first  paragraph  or  clause  of  the  proclamation  relating  to  the  purposes 
for  which  this  special  session  was  called,  is  as  follows:  "To  enact 
adequate  laws  simplifying  the  procedure  in  both  civil  and  criminal 
trials  in  the  courts  of  this  State,  and  for  such  reforms  as  may  be  prac- 
ticable in  our  jury  system."  On  the  16th  day  of  April,  1907,  the  Gov- 
ernor sent  to  the  Legislature  a  message  in  which  he  said :  "Upon  the 
subject  of  simplifying  the  procedure  in  both  civil  and  criminal  trials, 
and  also  upon  the  needed  reforms  in  our  jury  system,  I  again  call 
your  attention  to  the  importance  of  these  reforms,  both  to  the  counties 
and  State,  and  to  the  people  who  bear  the  burden  of  a  system  almost 
bewildering  in  its  meshwork  of  technical  absurdities.  I  can  not  too 
strongly  urge  upon  the  Legislature  the  necessity  for  the  reforms  de- 
manded." The  foregoing  excerpts  from  the  Governor's  proclamation 
and  message  contains,  in  our  opinion,  all  that  relates  to  the  subject 
of  the  legislation  under  consideration,  and  it  is  agreed  by  counsel  that 
if  nothing  in  the  proclamation  or  messages  of  the  Governor  embraces 
or  includes  the  subject  matter  of  said  Act,  then  the  same  is  unconsti- 
tutional and  void  under  section  40,  article  3  of  the  Constitution  of 
Texas.  Section  40,  article  3  of  the  Constitution  is  as  follows:  "When 
the  Legislature  shall  be  convened  in  a  special  session,  there  shall  be 
no  legislation  upon  subjects  other  than  those  designated  in  the 
proclamation  of  the  Governor  calling  such  session  or  presented  to 
them  by  the  Governor;  and  no  such  session  shall  be  of  longer  duration 
than  thirty  days." 
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It  has  been  held  by  the  courts  of  this  State  and  of  other  States  of 
high  authority,  in  effect,  that  an  Act  passed  by  the  Legislature  and 
signed  by  the  presiding  officers  of  each  house,  as  provided  by  the 
Constitution,  and  which  has  been  approved  by  the  Governor,  affords 
conclusive  evidence  that  it  was  passed  according  to  the  Constitution,, 
and  that  it  is  not  competent  for  the  courts  to  go  behind  this  attesta- 
tion and  look  to  the  journals  of  the  houses  or  receive  other  evidence 
to  show  the  contrary.  Williams  v.  Taylor,  83  Texas,  667;  Central 
Railway  Co.  v.  Hearne,  32  Texas,  547;  Blessing  v.  Galveston,  42 
Texas,  641;  Usener  v.  State,  8  Texas  Crim.  App.,  177;  Ex  parte  Tip- 
ton, 28  Texas  Crim.  App.,  439 ;  Pacific  R.  R.  Co.  v.  Governor,  23  Mo., 
353;  State  v.  Young,  32  N.  J.  Law,  29.  In  these  cases,  however,  it 
was  sought  to  defeat  the  law  because  not  passed  according  to  the 
procedure  and  method  prescribed  by  the  Constitution  and  not  because 
of  a  want  of  jurisdiction  or  authority  of  the  Legislature  to  pass  the 
law.  In  tho  case  of  Baldwin  v.  State,  21  Texas  Crim.  App.,  591,  it 
was  contended  that  the  Act  of  the  Seventeenth  Legislature,  levying 
an  occupation  tax  upon  persons  engaged  in  the  sale  of  the  Illustrated 
Police  News,  Police  Gazette,  etc.,  passed  at  its  special  session,  was  un- 
constitutional on  the  ground  that  the  Governor  did  not  by  his 
proclamation  convening  said  Legislature  in  special  session,  nor  by  any 
other  means,  designate  or  present  it  to  said  Legislature  as  a  subject 
for  legislation.  This  question  was  left  undetermined  by  the  Court 
of  Appeals  for  the  reason  that  the  court  was  of  the  opinion  that  the 
proclamation  of  the  Governor  convening  the  Legislature  conferred  au- 
thority to  enact  the  law.  It  was  said,  however,  that  whether  a  court, 
even  in  such  a  case,  could  go  behind  a  statute  which  was  valid  upon 
its  face  and  inquire  into  the  particular  authority  by  virtue  of  which  it 
was  enacted,  was  a  question  well  worthy  of  serious  consideration. 

But  in  the  case  of  Manor  Casino  v.  State,  34  S.  W.,  769,  the  Act 
called  in  question  was  passed  at  a  special  session  of  the  Legislature 
and  was  upon  a  subject  not  embraced  in  either  the  proclamation  of 
the  Governor  or  any  message  sent  to  it  during  its  session,  and  it  was 
held  by  the  Court  of  Civil  Appeals  for  the  Third  District  that  section 
40,  article  3  of  the  Constitution,  was  clearly  mandatory,  and  a  limita- 
tion upon  the  authority  of  the  Legislature  in  a  special  session  to  pass 
laws,  and  that  an  Act  passed  violative  thereof  was  void.  That  case 
was  sought  to  be  distinguished  from  the  case  of  Williams  v.  Taylor, 
supra,  and  other  cases  to  the  same  effect,  upon  the  ground  that  it  in- 
volved the  want  of  jurisdiction  and  authority  in  the  Legislature  to  act 
at  all,  whereas  the  manner  of  the  exercise  of  authority  after  jurisdic- 
tion had  attached  was  involved  in  the  Williams-Taylor  case,  and  cases 
of  similar  import.  As  in  the  case  of  Baldwin  v.  State,  mpra,  we  find 
it  unnecessary  to  a  proper  disposition  of  this  case  to  decide  the  ques- 
tion, and  shall  leave  it  undetermined  until  a  case  arises  in  which  it 
becomes  necessary  to  do  so.  We  are  of  the  opinion  that  the  language, 
"To  enact  adequate  laws  simplifying  the  procedure  in  both  civil  and 
criminal  trials  in  the  courts  of  this  State,"  contained  in  the  proclama- 
tion of  the  Governor  convening  the  Thirtieth  Legislature  in  special 
session,  was  sufficient  under  section  40,  article  3  of  the  Constitution, 
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to  confer  authority  upon  the  Legislature  to  enact  the  law  attacked  in 
this  proceeding. 

Our  attention  has  been  called  by  counsel  for  appellant  to  the  de- 
cisions of  this  State  holding  that  a  proceeding  to  contest  an  election 
is  not  a  "suit,  complaint  or  plea"  within  the  meaning  of  the  Consti- 
tution, and  an  ingenious  argument  is  made  to  the  effect  that  the  lan- 
guage of  the  proclamation  under  consideration  should  be  construed  in 
the  light  of  those  decisions,  and  when  so  construed  it  must  be  held  that 
said  language  does  not  embrace  the  subject  dealt  with  by  the  Legisla- 
ture in  the  Act  in  question,  and  that  said  Act  is  condemned  and  pro- 
hibited by  the  section  of  the  Constitution  quoted.  We  do  not  con- 
cur in  this  view  of  the  matter.  In  the  cases  in  which  it  was  held 
that  the  contest  of  an  election  was  not  a  suit,  complaint  or  plea  in  the 
sense  in  which  those  words  are  used  in  the  Constitution,  the  court 
was  considering  the  question  whether  or  not  the  District  Court  had 
jurisdiction  to  hear  and  determine  such  a  contest,  and  such  holding 
seems  to  have  been  predicated  upon  that  provision  of  the  Constitu- 
tion conferring  jurisdiction  upon  the  District  Court  of  "suits,  com- 
plaints or  pleas  wherein  the  matter  in  controversy  is  valued  at  or 
amounts  to  five  hundred  dollars,  exclusive  of  interest,"  and  the  fact 
that,  as  the  primary  and  direct  purpose  and  effect  of  the  contest  of  an 
election  was  simply  to  determine  the  legality  and  fairness  of  the  elec- 
tion and  involved  a  political  or  extra-judicial  question  to  be  regulated 
under  the  Constitution  by  the  political  authority  of  the  State,  such 
contest  lacked  the  necessary  elements  of  a  suit,  complaint  or  plea 
within  the  meaning  of  the  Constitution,  and  did  not  come  within 
"either  the  law  or  equity  jurisdiction  of  any  of  our  courts."  But  by 
article  3397  of  our  statute,  passed  in  view  of  the  constitutional  amend- 
ment, a  proceeding  to  contest  an  election  is  cognizable  before  the  Dis- 
trict Court  and  rules  of  procedure  governing  its  trials  are  provided, 
and  while  it  may  not  by  reason  of  said  statute  have  lost  its  distinctive 
character  as  a  political  proceeding,  yet  it  must  be  admitted,  we  think, 
that  the  trial  thereof  is  a  "civil  trial"  within  the  contemplation  and 
meaning  of  the  language  as  used  in  the  Governor's  proclamation.  The 
procedure,  as  provided  by  the  statute  referred  to,  and  the  conduct  of 
the  trial  in  such  a  case,  with  the  exception  that  a  jury  is  not  allowed, 
if  not  identically  the  same,  is  very  similar  to  that  governing  the  trials 
of  ordinary  civil  suits  in  this  State,  and  the  language  used  by  the 
Governor  comprehends  within  its  meaning  all  civil  trials.  That  it  was 
so  understood  and  construed  by  the  Legislature  and  Governor  is  evi- 
denced by  the  passage  of  the  Act  by  the  Legislature  and  its  approval 
by  the  Governor. 

The  fact  that  the  Governor  called  the  attention  of  the  Legislature 
in  his  message  more  specifically  to  .other  reforms  suggested  in  the 
procedure  in  civil  and  criminal  trials  than  to  the  subject  matter  of 
said  Act  does  not,  in  our  opinion,  militate  against  the  views  we  have 
expressed.  It  was  not  necessary  for  the  Governor  in  his  proclamation 
or  message  to  suggest  th6  specific  legislation  desired  and  this  fact 
seems  to  have  been  recognized  by  him,  for  he  expressly  stated  in  his 
message  that  he  did  not  intend,  by  recommending  certain  legislation 
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upon  subjects  specifically  named  in  his  message,  to  suggest  a  limit  to 
the  remedies  which  the  Legislature  might  in  their  wisdom  devise. 
In  Pennsylvania  E.  B.  Co.  v.  Riblet,  66  Pa.  State,  164,  it  is  said: 
"If  the  Act  itself  is  within  the  scope  of  legislative  authority  it  must 
stand ;"  that  "nothing  but  a  clear  violation  of  the  Constitution,  a  clear 
usurpation  of  power  prohibited,  will  justify  the  judicial  department  in 
pronouncing  an  Act  of  the  legislative  department  unconstitutional  and 
void/'  We  are  of  opinion  that  a  fair,  reasonable  and  correct  con- 
struction of  the  proclamation  authorized  the  legislation  in  question. 

The  second  proposition  contended  for  by  appellant  is  that  the  Act 
of  the  Thirtieth  Legislature  under  consideration  violates  the  Four- 
teenth Amendment  to  the  Constitution  of  the  United  States  and  arti- 
cle 5  of  said  Constitution,  in  that  it  undertakes  to  make  an  election 
held  and  the  result  declared  by  the  Commissioners'  Court  binding 
upon  appellant  unless  he  contests  the  same,  and  makes  the  contest  of 
an  election,  to  which  he  was  not  a  party,  binding  upon  him ;  that  any 
statute  which  undertakes  to  condemn  a  man  and  deprive  him  of  life, 
liberty  or  property  without  a  hearing  violates  the  law  of  the  land  and 
the  Constitution  of  the  United  States  in  the  particulars  pointed  out. 

It  has  been  often  held  that  the  prohibition  of  the  sale  of  intoxi- 
cating liquors  within  any  prescribed  territory  of  this  State  is  clearly 
the  lawful  exercise  of  its  police  powers;  that  a  statute,  if  all  persons 
brought  under  its  influence  are  treated  alike  under  the  same  condition, 
does  not,  within  the  contemplation  of  the  provisions  of  the  Constitu- 
tion of  the  United  States  referred  to  in  appellant's  proposition,  de- 
prive such  persons  of  their  property  or  property  rights  without  due 
course  of  law.  If  the  local  option  election  held  in  Navarro  County 
June  15,  1907,  resulted  in  favor  of  prohibition,  and  we  have  held  that 
it  did  (McCormick  v.  Jester,  53  Texas  Civ.  App.,  306),  and  the 
Commissioners'  Court  of  that  county  had  at  the  time  of  the  institu- 
tion of  this  suit  so  declared,  as  required  by  the  statute,  which  is  not 
here  denied,  appellant  could  not  thereafter  legally  engage  in  the  sale 
of  intoxicating  liquors  in  that  county.  That  the  prohibition  of  such 
sales  did  not  have  the  effect  to  imperil  any  pecuniary  right  of  appel- 
lant or  deprive  him  of  any  property,  is  well  settled.  Therefore,  the 
effect  of  declaring  that  the  election  had  carried  in  favor  of  local  op- 
tion having  deprived  appellant  of  no  pecuniary  right,  the  question  be- 
came as  to  him  merely  a  political  one,  and  the  Act  of  the  Thirtieth 
Legislature  making  an  election  held  and  the  result  declared  by  the 
Commissioners'  Court  binding  unless  contested  within  the  time  pre- 
scribed, and  making  the  result  of  a  contest  of  such  election  to  which 
appellant  was  not  a  party  binding  upon  him,  is  in  nowise  contrary  to 
or  violative  of  the  Fifth  or  Fourteenth  Amendments  to  the  Constitu- 
tion of  the  United  States. 

The  local  option  election  involved  in  this  case  was  contested  by  L. 
E.  McCormick  and  nine  other  citizens  of  Navarro  County.  The  con- 
testees  were  C.  L.  Jester  and  C.  L.  Knox,  county  judge  and  county  at- 
torney, respectively,  of  said  county.  The  contest  was  originally  filed 
July  26,  1907,  and  on  the  31st  day  of  August,  1907,  and  within  sixty 
days  from  the  taking  effect  of  the  Act  of  the  Thirtieth  Legislature, 
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passed  May  14,  1907,  the  same  contestants  filed  a  second  suit  against 
the  same  parties,  contesting  the  election  under  said  Act  on  substan- 
tially the  same  grounds  set  up  in  the  first  suit.  These  suits  were 
afterwards  upon  motion  of  the  contestants  consolidated.  A  trial  of 
the  consolidated  suits  in  the  District  Court  resulted  in  a  judgment 
for  the  contestees  to  the  effect  that  said  election  resulted  against  pro- 
hibition. Upon  appeal  to  this  court  it  was  held  that  the  election  re- 
sulted in  favor  of  prohibition  by  a  majority  of  eleven  votes,  and  the 
judgment  of  the  District  Court  was  reversed  and  judgment  rendered 
in  favor  of  contestants.  McCormick  v.  Jester,  53  Texas  Civ.  App., 
306.)  This  judgment  was  certified  to  the  Commissioners*  Court  of 
Navarro  County,  and  in  obedience  thereto  that  court  declared  the  re- 
sult of  the  local  option  election  to  be  in  favor  of  prohibition.  The  ap- 
pellant's answer  filed  in  this  suit  is,  in  effect,  an  attempt  on  his  part 
again  to  contest  the  legality  of  said  election.  This  we  hold  he  can  not 
do.  The  result  of  the  contest  instituted  by  McCormick  against  Jester 
and  others,  by  the  provisions  of  the  Act  of  1907,  which  Act  we  have 
held  to  be  constitutional,  finally  settled  all  questions  relating  to  the 
validity  of  said  election,  and  is  binding  upon  appellant. 

In  Hardy  v.  State,  52  Texas  Crim.  Rep.,  420,  the  appellant  was 
charged  with  violating  the  local  option  law.  Upon  the  trial  in  the 
lower  court,  more  than  sixty  days  after. the  taking  effect  of  the  Act  of 
the  Thirtieth  Legislature,  passed  May  14,  1907,  he  objected  to  the  in- 
troduction of  the  order  of  election,  because  of  certain  irregularities 
therein,  and  offered  to  prove  that  the  county  clerk  did  not  at  any 
time  post  any  notices  of  the  local  option  election.  The  objections  to 
the  order  of  election  were  overruled  and  the  testimony  offered  to  show 
that  the  notices  of  election  had  not  been  posted  by  the  clerk,  excluded. 
On  appeal  it  was  held  by  the  Court  of  Criminal  Appeals  of  this  State 
that  the  action  of  the  trial  court  was  correct.  In  discussing  the  mat- 
ter Judge  Brooks,  speaking  for  the  court,  says:  "Said  Act  (passed 
May  14,  1907)  provides  that  contests  of  election  that  had  theretofore 
been  had  must  be  contested  within  sixty  days  from  the  taking  effect 
of  said  law,  and  not  otherwise.  The  matters  complained  of  would  be 
mere  irregularities  at  best,  and  this  Act  makes  valid  and  noncontest- 
able anj/thing  pertainihg  to  irregularities  in  the  adoption  of  the  local 
option  law.  The  Act  itself  provides  that  we  shall  conclusively  pre- 
sume that  said  election  as  held  was  valid  in  all  things  and  binding 
upon  all  courts.  We  accordingly  hold  that  said  Act  is  valid,  and  ap- 
plies to  all  local  option  elections,  and  it  clearly  applies  in  this  case." 

What  has  been  said  disposes  of  the  controlling  questions  in  the  case, 
and  other  questions  raised  need  not  be  considered. 

The  judgment  of  the  court  below  is  affirmed. 

Affirmed, 

Writ  of  error  refused. 
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Missouri,  Kansas  &  Texas  Railway  Company  of  Texas  v.  W.  A. 

Mitoham. 

Decided  October  16,  1909. 

1. — Discovered  Peril — Evidence. 

In  a  suit  for  damages  by  one  who  was  struck  and  injured  by  a  locomotive 
while  he  was  walking  along  a  railroad  track,  evidence  reviewed  and  held  suffi- 
cient to  authorize  the  submission  of  the  issue  of  discovered  peril,  and  to  support 
a  verdict  against  the  defendant  on  said  issue. 

2. — Same — Contributory    Negligence. 

Contributory  negligence  constitutes  no  defense  in  a  case  of  discovered  peril; 
nor  does  the  fact  that  the  railroad  track  was  properly  enclosed  with  fences  and 
cattle  guards,  where  plaintiff  was  injured  on  a  railroad  track  after  his  peril  was 
discovered. 

3. — Evidence — Abandoned  Pleading. 

The  exclusion  of  an  original  petition  when  offered  as  evidence  by  a  defend- 
ant in  a  suit  for  damages,  is  not  reversible  error  when  no  material  difference 
appears  in  the  allegations  as  to  the  injuries  in  said  pleading  and  the  petition 
on  which  the  case  was  tried. 

4. — Discovered  Peril — Continued  Effort  to  Avoid  Injury — Charge. 

It  is  the  duty  of  the  engineer  operating  a  locomotive  to  continue  to  use 
every  reasonable  effort  to  avoid  injuring  a  person  seen  on  a  railroad  track,  until 
the  danger  of  injury  is  passed;  and  a  charge  to  this  effect  did  not  impose  on 
the  railroad  company  a  greater  duty  than  required  by  law. 

5. — Trial  Judge— Son-in-Law  as  Attorney — No  Disqualification — Constitutional 

Law. 

The  fact  that  the  son-in-law  of  the  trial  judge  was  the  attorney  for  the 
plaintiff  in  a  damage  suit  and  that  the  fee  of  the  son-in-law  was  contingent 
upon  a  recovery,  would  not  disqualify  the  judge  to  try  the  Buit,  nor  render  the 
judgment  void  in  that  it  deprived  defendant  of  its  property  without  due 
process  of  law,  and  denied  defendant  the  equal  protection  of  the  laws  as 
guaranteed  by  the  14th  Amendment  to  the  Constitution  of  the  United  States  and 
the  Constitution  of  this  State. 

ON   BETIEARINQ. 

6. — Party  to  Suit— Definition. 

The  words  "party"  and  "parties"  when  used  in  connection  with  suits  or 
actions  are  technical  words  and  apply  only  to  him  or  them  by  or  against  whom 
a   suit   is   brought. 

Appeal  from  the  District  Court  of  Collin  County.  Tried  below  be- 
fore Hon.  J.  M.  Pearson. 

Oarnett  &  Hvghston,  for  appellant. — The  law  presumes  that  a  per- 
son walking  upon  a  railway  track  is  in  possession  of  all  his  senses, 
and  the  engineer  is  entitled  to  act  upon  this  presumption,  and  the  jury 
trying  the  case  should  know  this  in  order  to  determine  when  it  ap- 
peared to  the  engineer  that  the  man  was  in  fact  in  danger.  Inter- 
national &  G.  N.  Ry.  Co.  v.  Smith,  62  Texas,  254 ;  Ft.  Worth  &  T).  C. 
Ey.  Co.  v.  Shetter,  94  Texas,  199;  Houston  &  T.  C.  Rv.  Co.  v. 
OTtonnell,  15  Texas  Ct.  Rep.,  507;  Houston  &  T.  C.  Rjr.  Co.  v.  Smith, 
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52  Texas,  178;  International  ft  G.  N.  Ry.  Co.  v.  Garcia,  75  Texas, 
591 ;  Houston  &  T.  C.  Ry.  Co.  v.  Harvin,  54  S.  W.,  632 ;  Gulf,  C.  ft  S. 
P.  Ry.  Co.  v.  Miller,  70  S.  W.,  28-29. 

"The  court  erred  in  refusing  to  give  defendant's  charge  No.  3,  which 
reads  as  follows :  'If  you  find  from  the  evidence  that  persons  had  used 
the  track  as  a  foot-path  to  such  an  extent  that  the  same  was  known  to 
the  defendant's  general  agents  and  managers,  or  that  it  should  have 
been  known  to  them  by  the  use  of  ordinary  diligence  under  the  cir- 
cumstances, then  you  are  instructed  that  while  such  use  of  the  rail- 
road track  as  a  foot-path  may  relieve  the  person  enjoying  it  of  the  im- 
putation of  being  a  trespasser,  yet  it  does  not  relieve  the  place  of  its 
inherent  dangers,  and  a  person  using  the  track  as  a  foot-path  at  such 
place  is  not  exempt  from  the  duty  to  act  with  ordinary  prudence  for 
his  own  safety/ "  Gulf,  C.  &  S.  P.  Co.  v.  Matthews,  100  Texas,  63 ; 
International  ft  G.  N.  Ry.  Co.  v.  Ploeger,  16  Texas  Ct.  Rep.,  185; 
Texas  &  P.  Ry.  Co.  v.  Shivers,  20  Texas  Ct.  Rep.,  818;  Ft.  Worth  ft 
D.  C.  Ry.  Co.  v.  Wyatt,  9  Texas  Ct.  Rep.,  619;  Sanches  v.  San  An- 
tonio ft  A.  P.  Ry.  Co.,  88  Texas,  118;  Texas  Midland  R.  Co.  v.  Byrd, 
115  S.  W.,  1165. 

The  proof  shows  that  plaintiff  was  guilty  of  contributory  negli- 
gence as  a  matter  of  law,  and  there  is  no  act  of  negligence  shown  in 
the  record  on  the  defendant's  part,  and  the  court  erred  ip  refusing  the 
charge  above  quoted.  International  &  G.  X.  Ry.  Co.  v.  Edwards,  15 
Texas  Ct.  Rep.,  681 ;  Ft.  Worth  ft  D.  C.  Ry.  Co.  v.  Shetter,  94  Texas, 
199;  Texas  &  P.  Ry.  Co.  v.  Breadow,  90  Texas,  31;  International  ft 
G.  X.  Ry.  Co.  v.  Ploeger,  16  Texas  Ct.  Rep.,  185. 

The  proof  shows  that  the  plaintiff  did  not  exercise  ordinary  care  for 
his  own  safety,  and  even  if  he  be  treated  as  a  licensee  that  his  own 
contributory  negligence  was  the  proximate  cause  of  his  injury,  and 
for  this  reason  he  can  not  recover.  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Mat- 
thews, 100  Texas,  63;  International  &  G.  N.  Rv.  Co.  v.  Ploeger,  16 
Texas  Ct.  Rep.,  185;  Texas  Midland  R.  Co.  v.  Byrd,  115  S.  W.,  1165; 
Missouri,  K.  ft  T.  Ry.  v.  Wall,  116  S.  W.,  1140. 

The  court  erred  in  refusing  the  charge  requested  because  the  per- 
sons operating  the  train  had  the  right  to  presume  that  a  person  walk- 
ing in  front  of  the  train,  proper  signals  having  been  given,  that  such 
person  will  not  negligently  remain  upon  the  track,  but  will  step  aside 
out  of  the  way,  and  it  is  only  when  they  have  realized  that  he  can 
not  or  will  not  get  out  of  the  way  that  the  duty  of  averting  a  colli- 
sion arises.  International  ft  G.  N.  Ry.  Co.  v.  Smith,  62  Texas,  254; 
Ft  Worth  ft  D.  C.  Rv.  Co.  v.  Shetter,  94  Texas,  199;  Houston  ft  T. 
C.  Rv.  Co.  v.  O'Donnell,  15  Texas  Ct.  Rep.,  507;  Gulf,  C.  ft  S.  F. 
Ry.  Co.  v.  Miller,  70  S.  W.,  27-28. 

Under  the  law  of  Texas,  the  contract  made  the  recovery  in  the  case 
community  property  between  the  said  Merritt  and  his  wife,  and  she 
being  the  daughter  of  the  judge,  the  law  disqualified  him  from  trying 
the  case.  Simpson  v.  Brotherton,  62  Texas,  171 ;  Hodde  v.  Susan,  58 
Texas,  394;  Bennett  v.  Cattle  Co.,  21  S.  W.,  127;  Fidelity  Mut.  L. 
Ins.  Co.  v.  Clark,  203  U.  S.,  64;  Land  Co.  v.  Howe,  22  S.  W.,  767; 
Texas  Mid.  Ry.  Co.  v.  Parker,  28  Texas  Civ.  App.,  116;  Schultze  v. 
McLearv,  73  Texas,  92, 
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R.  C.  Merritt,  for  appellee.— The  proof  shows  that  defendant's  serv- 
ants in  charge  of  the  train,  after  they  discovered  the  peril  of  plaintiff 
(Mitcham)  did  not  use  all  the  means  in  their  power  consistent  with 
the  safety  of  the  train  to  avoid  injuring  plaintiff  (Mitcham).  Inter- 
national &  G.  N.  Bv.  Co.  v.  Munn,  102  S.  W.,  442 ;  Nacogdoches  & 
S.  E.  Ev.  Co.  v.  Beene,  106  S.  W.,  459;  St.  Louis  S.  W.  Ry.  Co.  v. 
Jacobson,  66  S.  W.,  1114. 

Under  the  law  of  discovered  peril  the  fact  that  appellee  may  have 
been  a  trespasser  is  no  defense  to  appellee's  cause  of  action.  Gulf,  C. 
&  S.  F.  Ev.  Co.  v.  Matthews,  99  Texas,  160;  International  &  G.  JN. 
Ry.  v.  Ploeger,  93  S.  W.,  231-722;  Sanches  v.  San  Antonio  &  A.  P. 
Ry.  Co.,  88  Texas,  117. 

The  court  only  having  submitted  the  issue  of  discovered  peril,  the 
other  issues  raised  by  the  pleading  became  immaterial  and  of  no  con- 
sequence. Railway  v.  Beene,  106  S.  W.,  459;  Texas  &  P.  Ry.  v. 
Breadow,  90  Texas,  30,  31;  Texas  &  N.  O.  Ry.  v.  Scarborough,  104 
S.  W.,  411;  St.  Louis  &  S.  W.  Ry.  v.  Jacobson,  66  S.  W.,  1114. 

The  mere  fact  that  an  attorney  who  is  related  to  the  trial  judge 
within  the  prohibited  degree  has  a  contingent  fee  in  the  amount  recov- 
ered in  the  suit  does  not  make  the  attorney  a  party  to  the  suit,  and 
the  judge  is  not  disqualified  to  trv  the  cause.  Winston  v.  Masterson, 
87  Texas,  200 ;  Patton  v.  Collier,  '13  Texas  Civ.  App.,  544,  90  Texas, 
115;  Gulf,  C.  &  S.  F.  Ry.  v.  White,  32  S.  W.,  324;  Knapp  ft  Co.  v 
Campbell,  14  Texas  Civ.  App.,  199;  Gulf,  C.  &  S.  F.  Ry.  v.  Scott,  28 
S.  W.,  458;  Oriental  v.  Barclay,  41  S.  W.,  122;  Gulf,  C.  &  S.  F.  Ry. 
v.  Matthews,  73  S.  W.,  412,  32  Texas  Civ.  App.,  137. 

BOOKHOUT,  Associate  JusTiCE.«The  appellee,  W.  A.  Mitcham, 
sued  the  appellant  in  the  District  Court  of  Collin  County  for  per- 
sonal injuries  alleged  to  have  been  received  by  him  on  the  21st  day  of 
December,  1906.     He  alleged,  in  substance,  that  he  was  walking  east 
upon  the  defendant's  track  about  one  mile  east  of  Princeton,  in  Col- 
lin County,  and  that  one  of  the  defendant's  trains  approached  plain- 
tiff from  his  rear,  going  in  the  same  direction  plaintiff  was  goingc,  and 
Tan  against  him  and  knocked  him  off  the  track  and  down  an  embank- 
ment.    The  plaintiff  filed  an  amended  petition  on  the  25th  day  of 
January,  1907,  in  which  the  grounds  of  negligence  alleged  were  that 
the  track  was  sufficiently  straight  for  some  distance  for  defendant's 
servants  to  have  seen  him ;  that  there  were  no  obstructions,  and  that 
they  ran  the  engine  against  him  with  great  speed  and  force.     That 
defendant's  track  had  been  used  by  pedestrians  ior  ten  years  as  a  foot- 
path.    That  a  short  distance  west  of  where   plaintiff   was   struck   a 
public  road  crossed  the  track,  and  that  defendant's  servants  failed  to 
sound   the    whistle    on    approaching   the    crossing;    that   if    they   had 
sounded  the  whistle  the  plaintiff  would  have  heard  the  same  and  have 
left  the  track.    That  a  rule  of  defendant  required  the  engineer  on  ap- 
proaching a  curve  to  sound  the  whistle,  and  that  west  of  the  point 
where  plaintiff  was  injured  there  were   several   sharp   curves   in   the 
track,  and  that  defendant's  servants   failed  to   sound   the   whistle    or 
give  any  warning  upon  approaching  the  curves,  as  required   by   the 
rule.    That  if  such  signal  had  been  given  plaintiff  would  have  heard 


1909.]      Missouri,  K.  &  T.  By.  Co.  of  Texas  v.  Mitcham.  137 

it  and  escaped  injury.  That  if  defendant  had  checked  up  the  speed 
of  the  train  plaintiff  would  have  escaped  injury.  Plaintiff  also  alleged 
discovered  peril,  and  if  the  defendant's  servants  had  given  any  warn- 
ing or  sounded  the  whistle  after  they  discovered  his  peril,  or"  if  they 
had  used  the  means  at  their  command  to  stop  the  train  or  slacken  its 
speed,  they  could  have  prevented  the  injury  to  plaintiff.  That  if  they 
had  kept  a  proper  lookout  for  persons  on  the  track  they  could  have 
seen  plaintiff  a  long  distance  before  reaching  him,  and  could  have  given 
a  signal  to  warn  plaintiff  of  the  approach  of  the  train,  and  could  have 
used  the  means  at  their  command  and  averted  the  injury. 

The  defendant's  answer  consists  of  a  general  denial.  That  plaintiff 
was  guilty  of  contributory  negligence.  That  the  whistle  was  sounded 
and  they  rang  the  bell  on  approaching  the  crossing  of  the  public  road 
with  its  track.  That  it  never  assented  to  nor  acquiesced  in  the  use  of 
its  track  as  a  foot-path  by  pedestrians,  and  that  plaintiff  was  a  tres- 
passer. That  its  track  was  fenced  and  protected  by  suitable  fences  and 
cattle-guards  for  the  purpose  of  protecting  its  right  of  way  and  track 
from  trespassers  and  to  prevent  its  being  used  by  persons  and  stock. 
That  plaintiff  went  upon  its  right  of  way  and  track  for  some  purpose 
unknown  to  defendant,  and  in  doing  so  he  assumed  all  the  dangers  and 
risks  incident  to  being  upon  the  track  where  it  was  customary  and 
usual  to  operate  trains.  That  parallel  to  its  track  and  right  of  way 
there  was  a  path  in  which  he  could  have  walked  without  danger,  which 
was  as  convenient  and  practicable  as  the  one  in  which  he  was  walking 
when  he  was  hurt,  and  that  he  negligently  and  carelessly  chose  the 
more  dangerous  path  in  preference  to  the  safe  one.  That  he  was 
further  guilty  of  contributory  negligence  in  that  he  neither  looked  nor 
listened  for  an  approaching  train.  That  after  defendant's  servants 
saw  him  and  realized  that  he  might  not  leave  the  track,  they  used  all 
the  means  in  their  power  consistent  with  the  safety  of  the  train  to 
stop  it,  and  gave  signals  to  warn  plaintiff  of  same.  That  the  injuries 
plaintiff  received  were  slight  and  superficial,  and  that  he  was  guilty 
of  contributory  negligence  in  caring  for  his  wounds  and  treating  them. 
The  case  was  tried  by  a  jury  and  the  verdict  was  for  $1,000.  Judg- 
ment followed  on  the  verdict  and  defendant  perfected  an  appeal. 

Conclusions  of  fact. — On  the  morning  of  December  21,  1906.  the 
appellee  was  walking  down  the  track  of  the  Missouri,  Kansas  &  Texas 
Railroad  about  one  mile  east  of  the  town  of  Princeton,  in  Collin  Coun- 
ty, going  east,  when  one  of  appellant's  trains  approached  him  from  the 
rear  going  in  the  same  direction  and  struck  him,  knocking  him  off 
the  track  and  down  an  embankment,  injuring  him,  from  which  he  sus- 
tained damage  in  the  amount  of  the  verdict  and  judgment.  The 
agents  and  servants  of  appellant  operating  its  train  which  struck  ap- 
pellee saw  appellee  upon  the  track  and  discovered  his  peril  in  sufficient 
time,  by  the  use  of  the  means  at  hand,  to  have  stopped  and  slowed  up 
its  train  and  to  have  avoided  striking  and  injuring  him,  and  they  were 
guilty  of  negligence  in  failing  to  make  use  of  the  means  at  hand  to 
stop  or  slow  up  the  train.  Appellee,  at  the  time  of  the  injury  to  him, 
did  not  know  of  the  approach  of  the  train  and  did  not  hear  any  sig- 
ual  of  its  approach. 
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Conclusions  of  law. — It  is  contended  by  appellant  that  the  verdict 
is  contrary  to  the  evidence,  and  that  there  is  no  evidence  tending  to 
support  the  same.  We  do  not  agree  with  this  contention.  The  appel- 
lee knew  that  a  train  passed  over  the  track  in  the  morning  and  looked 
and  listened  for  a  train  before  going  on  the  track,  not  seeing  or  hear- 
ing a  train,  he  concluded  the  early  train  had  passed.  He  went  upon 
the  track  and  was  traveling  east  between  the  rails  going  to  get  his 
cows  when  the  train  ran  up  behind  him  and  struck  him  and  knocked 
him  off  the  track  and  down  an  embankment.  The  engineer  operating 
the  train  saw  appellee  walking  between  the  rails  in  the  track  when 
200  yards  from  him,  and  whistled  a  road  crossing.  The  engine  was 
running  from  twelve  to  fifteen  miles  per  hour  and  gaining  speed. 
The  engineer  testified  that  appellee  did  not  pay  any  attention  to  the 
whistle,  and  he  then,  when  about  thirty  yards  from  him,  gave  the 
stock  signal  and  then  applied  the  brakes  in  emergency.  It  was  two  or 
three  seconds  after  blowing  the  stock  signal  when  he  applied  the  air. 
He  testified  that  the  man  never  did  look  back.  He  did  not  keep  blow- 
ing the  whistle,  although  he  did  not  have  to  quit  blowing  to  apply  the 
air.  There  is  evidence  tending  to  show  that  he  did  not  apply  the  air 
until  the  engine  struck  appellee.  The  evidence  was  amply  sufficient 
to  authorize  the  submission  of  the  issue  of  discovered  peril. 

It  is  argued  that  the  evidence  undisputably  shows  that  appellee  was 
guilty  of  contributory  negligence  in  being  upon  the  track.  Appellee's 
contributory  negligence  in  being  on  the  track  constitutes  no  defense 
in  a  case  of  discovered  peril.  The  engineer  saw  appellee  walking  down 
the  middle  of  the  track  between  the  rails,  and  that  he  paid  no  atten- 
tion to  the  crossing  signal,  and  did  not  know  of  the  approach  of  the 
train.  The  engineer  knew  that  his  train  was  gaining  speed,  and  he 
testified  that  he  did  not  know  whether  or  not  at  the  time  he  attempted 
to  stop  the  train  he  had  struck  appellee.  (Texas  &  P.  Rv.  v. 
Breadow,  90  Texas,  26;  Texas  &  P.  Ey.  v.  Skaggs,  90  Texas,  458.) 

Nor  did  the  fact  that  the  defendant's  track  was  properly  enclosed 
with  fences  and  cattle-guards  at  the  time  and  place  of  the  injury  pre- 
sent any  defense.  The  only  ground  of  recovery  submitted  by  the 
court  was  discovered  peril,  and  the  fact  that  the  track  was  properly 
fenced  and  cattle-guards  erected  at  the  place  of  the  injury  furnished 
no  defense. 

No  reversible  error  is  shown  in  the  exclusion  of  that  part  of  the 
original  petition  setting  up  the  injuries  alleged  to  have  been  sustained 
by  plaintiff.  It  is  not  shown  in  what  respect  this  pleading  is  pertinent 
to  any  issue  in  the  case,  or  wherein  the  appellant  has  been  injured  by 
the  ruling.  It  seems  that  the  injuries  set  out  in  the  amended  petition 
upon  which  the  case  was  tried  were,  in  substance,  the  same  as  those 
in  the  original  petition. 

The  sixth  clause  of  the  court's  charge  is  assailed  as  erroneous.  This 
clause  reads  as  follows:  "And  that  as  soon  as  it  became  reasonably 
apparent  to  the  engineer  in  charge  of  said  engine  that  plaintiff  would 
not  get  off  the  track,  that  said  engineer  in  charge  of  said  engine  im- 
mediately used  and  continued  to  use  such  care,  attention,  skill  and 
effort  to  stop  or  check  up  and  avoid  a  collision  with  the  plaintiff  as 
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an  ordinarily  prudent  person  would  have  used  under  the  same  or  simi- 
lar circumstances."  The  particular  part  of  the  clause  complained  of 
is:  "Continued  to  use  such  care,  attention,  skill  and  effort  to  stop  or 
check  up."  It  seems  to  be  contended  that  this  language  imposed  a 
greater  duty  on  appellant  than  required  by  law.  We  do  not  concur  in 
this  contention.  The  engineer,  upon  discovering  the  peril  of  appel- 
lee, owed  him  the  duty  of  using  every  means  then  within  his  power 
consistent  with  the  safety  of  the  engine  to  avoid  running  him  down 
and  striking  him,  and  a  failure  to  perform  this  duty  would  render  ap- 
pellant liable.  Such  duty  continues  until  the  danger  of  collision  is 
passed.  The  charge  did  not  impose  upon  appellant  any  greater  duty 
than  the  law  required. 

Error  is  assigned  to  the  court's  failure  to  give  appellant's  requested 
charges  Nos.  8  and  2,  as  follows:  (8)  "You  are  instructed  that  it  is 
not  incumbent  upon  the  engineer  in  charge  of  a  train  to  make  any 
effort  to  stop  the  train  until  it  reasonably  appears  to  him  that  such 
person  does  not  intend  to  leave  the  track  in  time  to  avoid  danger, 
and  if  you  find  from  the  evidence  that  plaintiff  was  struck  and  hit  by 
the  defendant's  train  and  was  thereby  injured,  and  you  further  find 
that  after  the  engineer  became  aware  of  the  fact  that  plaintiff  was  not 
conscious  of  his  danger  and  did  not  intend  to  leave  the  track  in  time 
to  avoid  danger,  the  engineer  used  all  the  means  at  his  command  and 
in  his  power  to  stop  the  train  consistent  with  the  safety  thereof,  the 
plaintiff  can  not  recover."  (2)  "The  law  presumes  that  a  person 
walking  upon  a  railroad  track  will  leave  the  same  in  time  to  prevent 
injury  from  an  approaching  train,  of  which  he  has  knowledge  or 
should  have  by  the  ordinary  use  of  hearing  and  seeing,  and  the  mana- 
gers of  the  train  may  act  upon  this  presumption."  The  court  did  not 
err  in  refusing  these  charges.  Neither  of  these  charges  was  called  for 
by  the  evidence.  The  undisputed  evidence  is  that  the  engineer  saw  ap- 
pellee walking  down  the  track  between  the  rails  with  his  back  toward 
the  engine,  when  two  hundred  yards  from  him ;  that  he  paid  no  atten- 
tion to  the  signal.  The  wind  was  blowing  "tolerably  hard"  and  he  did 
not  look  up.  The  engineer  did  not  attempt  to  apply  the  air  in  emer- 
gency until  the  engine  struck  appellee — the  testimony  of  the  engineer 
being:  "I  don't  know  whether  I  had  already  struck  the  man  when  I 
first  attempted  to  stop  the  train." 

It  is  clear  that  the  engineer  discovered  the  peril  of  appellee  and  that 
he  would  not  get  out  of  danger  in  time  to  have  stopped  or  slowed  up 
the  train  before  striking  him. 

Appellant's  special  charge  No.  15,  the  refusal  of  which  is  com- 
plained of  in  the  sixth  assignment,  was  sufficiently  embraced  in  the 
court's  main  charge. 

The  facts  do  not  raise  the  issue  that  the  injury  to  appellee  was  the 
result  of  an  accident,  and  for  this  reason  the  court  did  not  err  in  re- 
fusing appellant's  special  charge  No.  12,  submitting  the  law  in  refer- 
ence to  an  accident. 

The  twelfth  and  thirteenth  assignments  present  no  reversible  error. 
The  former  complains  of  the  admission  of  evidence  relating  to  the 
Mae  of  the  track  at  the  place  of  the  accident  by  pedestrians,  and  the 


140  Texas  Civil  Appeals  Reports,  Vol.  57.        [October, 

latter  of  a  refusal  of  a  requested  charge  touching  this  issue.  These 
matters  were  immaterial  in  view  of  the  recovery  being  solely  based  on 
discovered  peril.  For  the  same  reason  there  was  no  error  in  refusing 
appellant's"  special  charge  No.  4,  which  sought  to  have  the  jury  in- 
structed with  reference  to  contributory  negligence  if  appellee  took 
the  more  dangerous  of  two  or  more  pathways. 

There  was  no  error  in  admitting  the  answer  of  Dr.  Hunter  to  the 
question  by  which  it  was  sought  to  show  that  appellee's  injuries  were 
permanent.  This  witness  had  previously  testified  without  objection, 
in  substance,  that  appellee's  injuries  were  permanent,  so  that  if  there 
was  error  in  admitting  the  answer  complained  of  it  was  harmless. 
The  undisputed  evidence  showed  that  plaintiff  was  knocked  off  the 
track  by  one  of  defendant's  passing  trains,  and  the  court  did  not  err  in 
assuming  that  fact  in  his  charge  to  the  jury. 

It  was  shown  on  the  hearing  of  appellant's  motion  for  new  trial 
that  the  attorney  for  appellee  was  to  receive  for  his  services  one-third 
of  the  amount  recovered  by  him  in  suit,  and  one-fourth  of  the  amount 
recovered  by  compromise  if  the  suit  was  compromised,  and  that  one- 
third  of  the  amount  which  should  be  realized  from  appellant  by  suit 
was  conveyed  by  appellee  to  said  attorney,  and  there  was  also  conveyed 
to  him  one-fourth  of  any  sums  he  might  receive  by  way  of  compro- 
mise. It  was  admitted  that  Mrs.  R.  C.  Merritt,  the  wife  of  appellee's 
attorney,  is  and  was  at  the  time  of  the  trial  and  the  hearing  of  the 
motion  for  new  trial,  the  daughter  of  the  trial  judge,  and  it  was  con- 
tended in  the  motion  that  "the  trial  of  the  case  before  said  'judge  was 
void  and  of  no  effect,  in  that  it  is  a  denial  to  defendant  of  its  prop- 
erty without  due  process  of  law,  and  that  it  denies  to  the  defendant  the 
equal  protection  of  the  laws,  and  is  therefore  violative  of  and  contrary 
to  section  1,  article  14  of  Articles  in  Addition  to  an  Amendment  of 
the  Constitution  of  the  United  States.  It  is  contended  that  under  the 
laws  of  this  State  the  contract  made  the  recovery  in  this  case  com- 
munity property  between  the  said  Merritt  and  his  wife,  and  she  being 
the  daughter  of  the  judge,  the  law  disqualified  him  from  trying  the 
case. 

The  Constitution  declares,  and  the  statute  provides,  that  "no  judge 
of  the  District  Court  3hall  sit  in  any  cause  wherein  he  mav  be  inter- 
ested, or  where  he  shall  have  been  of  counsel,  or  where  either  of  the 
parties  may  be  connected  with  him  by  affinity  or  consanguinitv  within 
the  third  degree."  Const.,  aTt.  5,  sec.  11,  Rev.  Stats.,  art.  1068. 
Xeither  the  attorney,  R.  C.  Merritt,  nor  his  wife  was  by  name  a  party 
to  the  suit.  The  word  "party"  is  not  confined  solely  to  those  persons 
named  on  the  docket  as  such.  It  is  said  in  the  case  of  Fodde  v. 
Susan,  58  Texas,  394,  that  "a  narrow  or  contracted  construction  of  the 
term  'part}'*  which  confines  it  to  the  verv  persons  named  on  the  docket 
as  such,  and  excludes  such  as  stand  in  preoiselv  the  same  relation, 
would  often  defeat  the  end  had  in  view,  of  having  justice  impartially 
administered  free  from  the  bias  and  influence  produced  bv  the  interest 
held  in  the  cause  by  the  judge  or  his  relations."  That  was  a  suit  on  a 
claimant's  bond,  and  one  of  the  sureties  on  the  bond  was  related  to 
the  magistrate  who  tried  the  case,  within  the  third  degree.    Chief  Jus- 
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tice  Willie,   in  discussing  the  case,  says:    "Whether  or  not  a  person  is 
directly  interested  in  the  subject  matter  of  a  suit  depends  upon  wheth- 
er the  judgment  will  directly  affect  him.     Under  the  law  existing  at 
the  time  the  bond  in  this  case  was  given,  judgment  in  proceedings  of 
this  sort,  where  the  claimant  failed  to  establish  his  right  to  the  prop- 
erty, was  against  all  the  obligors  of  the  bond  for  ten  percent  damages 
on  the   value    of  the  property  claimed.     Precisely  the  same  judgment 
was  to  be  rendered  against  the  obligors  as  against  the  principal  in  the 
bond.      Pasch.,    Dig.,  art.  5314.     If  the  claimant  did  not  return  the 
property   within  ten  days  after  such  judgment,  and  such  failure  was 
certified   to  the  court,  it  was  its  duty  to  indorse  it  'forfeited/  and  it 
then  had   the   force  and  effect  of  a  judgment  against  all  the  obligors 
for  the  value  of  the  property  with  legal  interest,  upon  which  execution 
might  issue  as  in  other  judgments.     Id.,  art.  5316.     In  all  these  pro- 
ceedings, from  the  time  of  trial  to  that  of  final  execution,  no  difference 
is  made  between  the  claimant  and  his  sureties.     The  same  liability  is 
imposed   upon  them;   the  same  judgment  is   rendered   against   them. 
The  sureties  have  a  right  to  protect  their  interests  by  interposing  a  de- 
fense to  the  suit,  taking  such  control  over  its  proceedings  as  will  pre- 
vent loss  to  them  by  neglect  or  inattention,  and  finally  of  appealing  to 
a  higher  court,  if  in  their  opinion  an  erroneous  judgment  has  sub- 
jected them  to  loss  or  damage."     58  Texas,  393.     The  attorney  for 
appellee  in  the  instant  case  does  not  occupy  such  position.     He  would 
not  be  affected  by  the  judgment  in  the  case  further  than  losing  pay 
for  his  services  in  the  event  judgment  went  in  favor  of  the  defendant. 
No  judgment  could  go  against  him  in  the  case.     This  court  has  held 
that  an  attorney  occupying  the  relation  to  a  cause  similar  to  that  of 
appellee's  attorney  can  not  be  required  to  make  himself  a  party  to  the 
suit  and  execute  a  bond  for  costs.    We  are  of  the  opinion  that  under 
the  facts  the  district  judge  was  not  disqualified  under  the  Constitution 
and  statute  from  trving  the  case.     (Winston  v.  Masterson,  87  Texas, 
200;   Patton  v.    Collier,    13   Texas   Civ.   App.,   544,   90   Texas,   115; 
Gulf,  C.  &  S.  P.  By.  Co.  v.  White,  32  S.  W.,  324;  Knapp  &  Co.  v. 
Campbell,   14  Texas  Civ.   App.,   199;   Gulf,  C.   &   S.   F.   Ry.   Co.  v. 
Scott,  28  S.  W.,  458;  Oriental  v.  Barclay,  41  S.  W.,  122;  Gulf,  C.  & 
S.  F.  By.  Co.  v.  Mathis,  32  Texas  Civ.  App.,  137.) 

Did  such  relationship  of  the  judge  to  appellee's  attorney  under  the 
facts  deprive  the  appellant  of  its  property  without  due  process  of  law 
and  the  equal  protection  of  the  law,  and  violate  section  1  of  the 
Fourteenth  Amendment  of  the  Constitution  of  the  United  States? 
The  Fourteenth  Amendment  in  no  way  undertakes  to  determine  by 
what  process  legal  rights  may  be  asserted  or  legal  obligations  be  en- 
forced, provided  the  method  of  procedure  adopted  for  these  purposes 
^ives  reasonable  notice  and  accords  fair  opportunity  to  be  heard  before 
the  issues  are  decided.  The  decisions  of  the  Supreme  Court  of  the 
United  States  are  to  the  effect  that  due  process  of  law  is  determined 
by  the  State  and  is  not  one  of*  the  immunities  guaranteed  by  the 
Fourteenth  Amendment.  See  the  opinion  in  Twining  v.  New  Jersey, 
29  T7.  S.  Ct.  Rep.,  14,  for  a  full  discussion  of  this  question. 

The  trial  court  did  not  err  in  overruling  appellant's  motion  for  new 
trial.    Finding  no  error  in  the  record  the  judgment  is  affirmed. 
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ON  MOTION  FOB  REHEARING. 

Appellant  in  his  motion  for  rehearing  strenuously  contends  that 
the  trial  judge  was  prohibited  from  trying  this  cause  by  the  terms  of 
article  5,  section  11  of  the  Constitution  of  this  State.  The  terms  of 
this  clause  are  set  out  in  the  opinion  and  the  correctness  of  appellant's 
contention  depends  upon  the  construction  of  the  same.  This  clause 
came  before  the  Supreme  Court  for  construction  in  the  case  of  Win- 
ston v.  Masterson,  87  Texas,  200.  As  to  the  construction  to  be  put 
upon  the  words  "party"  and  "parties"  as  used  in  said  clause,  the  court 
says:  "The  words  'party*  and  'parties/  when  used  in  connection  with 
suits  or  actions,  are  technical  words,. the  meaning  of  which  is  as  cer- 
tainly fixed  as  any  words  in  the  language;"  and  it  was  held  that 
these  words  as  therein  used  applied  only  to  "he  or  they  by  or  against 
whom  a  suit  is  brought,  whether  in  law  or  in  equity."  This  is  the 
construction  placed  upon  this  clause  by  subsequent  decisions  bv  the 
appellate  courts.  (Gulf,  C.  &  S.  F.  Ry.  v.  Scott,  28  S.  W.,  458;  Ori- 
ental v.  Barclay,  16  Texas  Civ.  App.,  193;  Gulf,  C.  &  S.  F.  Ky.  v. 
Matthews,  32  Texas  Civ.  App.,  137.) 

We  conclude  that  the  trial  judge  was  not  prohibited  or  disqualified 
from  trying  the  cause  and  appellant's  motion  for  rehearing  is  over- 
ruled. 

Affirmed. 

Writ  of  error  refused. 


Stalet  &  Barnsdall  v.  W.  L.  Derden. 

Decided  October  16,  1909. 

1. — Contract — Mineral  Rights — Realty. 

Petroleum  oil  which  has  not  been  taken  from  the  land  is  a  part  of  the 
realty,  and  a  contract  which  relates  to  the  boring  and  operation  of  wells  for 
the  purpose  of  procuring  and  severing  such  oil  from  the  land  is  a  contract 
pertaining  to  real  estate.  A  contract  concerning  the  boring  and  operation  of  oil 
wells  considered  and  held  to  be  a  conveyance  of  an  interest  in  land. 

2. — Jurisdiction — County  Court-^Interest  in  Land. 

Petroleum  oil  which  has  not  been  severed  from  the  land  being  a  part  of 
the  land,  the  County  Courts  are  without  jurisdiction  to  giant  injunctions  affecting 
contracts  for  the  future  production  of  the  oil. 

3. — Same — Amount  in  Controversy. 

In  order  to  confer  jurisdiction  on  the  County  Court  to  enforce  a  contract  as 
to  oil  which  is  to  be  produced  after  the  suit  is  filed,  it  is  necessary  to  allege 
that  the  value  of  such  oil  would  be  more  than  two  hundred  and  less  than 
$1,000. 

Appeal  from  the  County  Court  of  Navarro  County.  Tried  below 
before  Hon.  J.  N.  Blanding. 

Richard  Mays,  for  appellants. — The  court  erred  in  overruling  de- 
fendants* plea  to  the  jurisdiction,  wherein  it  was  urged  by  defendants 
that  the  subject  matter  of  plaintiff's  petition  and  the  relief  sought  in- 
volved an  adjudication  of  the  title  and  right  to  land  and  realty,  con- 
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cerning  which  the  County  Court  and  the  judge  thereof  was  without 
jurisdiction  and  power  to  determine.  Constitution,  art.  5,  sec.  16; 
Her.  Stats,  of  1905,  art.  1157;  Scripture  v.  Kent,  1  W.  &  W.,  sec. 
1056;  Day  v.  Chambers,  62  Texas,  190;  Gascamp  v.  Drews,  2  W.  & 
W.,  sec.  95;  4  Pomeroy,  Eq.  Jur.,  sees.  1402  and  1378;  2  Pomeroy, 
Eq.  Jur.,  sec.  171 ;  5  Pomeroy,  Eq.  Jur.,  sec.  5 ;  Bean  v.  Toland,  1  W. 
&  W.,  sec.  1022 ;  Bohl  v.  Brown,  2  W.  &  W.,  541 ;  Frichott  v.  Nowlin, 
50  S.  W.,  164;  2  High  on  Injunctions,  sec.  1120;  Benavides  v.  Hunt, 
79  Texas,  390,  385 ;  Southern  Oil  Co.  v.  Colquitt,  28  Texas  Civ.  App., 
292;  Cowan  v.  Hardeman,  26  Texas,  217;  Ditch  Co.  v.  Hudson,  85 
Texas,  592;  18  Am.  and  Eng.  Ency.  of  Law,  p.  140  and  notes;  20 
Am.  &  Eng.  Ency.  of  Law,  p.  771;  23  Am.  &  Eng.  Ency.  of  Law,  p. 
893 ;  Railway  Co."  v.  Foster,  44  S.  W.,  198. 

The  jurisdiction  of  the  County  Court  to  issue  writs  of  injunction  is 
limited-  Before  the  county  judge  can  exercise  the  power,  it  must  af- 
firmatively appear  from  the  allegations  of  the  plaintiff's  petition  that 
the  value  of  the  subject  matter,  to  protect  which  the  intervention  of 
the  court's  equity  powers  is  sought,  is  more  than  two  hundred  dollars, 
and  does  not  exceed  one  thousand  dollars.  Dewitt  Co.  v.  Wisch- 
kemper,  95  Texas,  435;  Bohl  v.  Brown,  2  W.  &  W.,  sec.  541;  Phillips 
v.  Sanders,  80  S.  W.,  567. 

J.  W.  McKie  and  EL  J.  Oibson,  for  appellee. — The  court  having 
jurisdiction  of  the  subject  matter  of  the  suit,  viz.,  oil  produced  and 
converted,  could  properly,  as  an  auxiliary  remedy  in  order  to  pre- 
serve the  property,  enforce  its  jurisdiction  and  prevent  further  con- 
tinuous unlawful  conversion  of  appellee's  oil,  and  continuous  viola- 
tion of  the  contractual  relations  of  the  parties  litigant,  properly  exer- 
cise its  powers  as  a  court  of  equity,  and  grant  temporary  injunction. 

BATN"EY,  Chief  Justice. — This  is  an  appeal  from  an  order  en- 
tered by  the  county  judge  of  Navarro  County,  granted  in  chambers, 
restraining  appellants  from  using  and  converting  the  one-eighth  part 
of  the  product  from  the  Derden  premises,  the  same  being  described 
in  plaintiff's  petition,  until  further  order  of  the  court,  and  requiring 
them  pending  the  litigation  to  file  monthly  statements  showing  the 
amount  of  the  oil  production  from  said  premises,  and  also  requiring 
appellants  "to  collect  and  impound  a  full  one-eighth  (%)  of  the  oil 
production  each  month  into  a  single  tank  located  on  the  premises,  that 
is  free  of  leaks  and  that  will  hold  said  oil,  and  such  tank  as  is  now 
connected  with  the  pipe  line  of  the  Navarro  Refining  Company,  which 
tank  the  defendant  is  directed  to  point  out  to  the  plaintiff,  W.  L. 
Derden,  and  thus  the  defendant  is  required  to  deliver  into  actual  pos- 
session of  the  said  Derden  each  month  hereafter,  but  including  the 
month  of  March,  his  full  one-eighth  of  the  production  from  the  Der- 
den premises,  after  which  said  defendant  is  directed  to  permit  said 
Derden  to  remove  said  one-eighth  of  the  production  from  the  prem- 
ises either  in  wagons  or  by  having  it  run  into  the  pipe  line  of  the  Na- 
varro Refining  Company,  and  this  without  interference  on  the  part  of 
said  defendants/'  A  plea  to  the  jurisdiction  of  the  court  was  over- 
ruled and  the  injunction,  as  stated,  was  granted. 
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The  suit  of  appellee  was  to  recover  of  Staley  the  sum  of  six  hundred 
dollars,  the  value  of  oil  converted,  and  for  damages  done  him  by  the 
violation  of  certain  provisions  of  an  oil  contract  entered  into  with  said 
Staley,  the  sum  total  sued  for  being  less  than  one  thousand  dollars. 
Barnsdall,  after  the  making  of  said  contract,  became  a  partner  of 
Staley,  and  made  himself  a  party  defendant  to  6aid  suit. 

The  terms  of  the  contract  between  Derden  and  Staley,  bearing  upon 
the  matters  in  controversy  stated  in  appellants'  brief,  are  as  follows: 
Derden  conveyed  to  Staley  the  petroleum  oil  and  other  mineral  estate 
in  and  to  several  tracts  of  land  contiguously  situated,  aggregating 
about  1,200  acres.  It  was  stipulated  in  the  conveyance  that  Derden 
did  "bargain,  sell,  alien  and  convey  unto  the  said  W.  H.  Staley  all  of 
the  oil,  gas,  coal  and  other  minerals  in  and  under  said  premises,  to- 
gether with  the  right  of  ingress  and  egress  at  all  times  for  the  pur- 
pose of  drilling  wells  for  oil,  gas  and  other  minerals  and  for  operat- 
ing for  minerals,  and  to  lay  all  pipes  he  shall  deem  it  necessary  and 
proper  for  the  conduct  of  operations,  for  the  preparation  of  work 
thereon  and  for  the  production  on  said  premises,  and  for  the  drilling, 
mining  and  transporting  of  oil,  gas  and  other  minerals  on  and  from 
the  said  premises."  Said  conveyance  also  vested  in  Staley  "the  right 
of  way  over  and  across  the  said  described  lands,  to  be  used  in  connec- 
tion with  the  operation  and  production  of  the  said  lands  and  of  such 
other  premises  and  holdings  of  the  said  party  of  the  second  part 
( Staley),  for  the  purpose  of  laving,  operating  and  maintaining  gas, 
oil  and  air  lines,  pipes,  and  he  (Staley)  shall  have  the  right  to  erect 
along  the  said  right  of  way  and  at  such  other  place  or  places  as  he 
shall  deem  proper  and  convenient  to  erect,  construct  and  maintain  a 
telephone  or  telegraph  line  or  lines,  and  for  that  purpose  to  plant  a 
proper  and  sufficient  line  of  poles  in  and  upon  the  said  land ;  and  shall 
also  have  and  maintain  such  pumping  plants  for  all  oil,  air  and  water, 
or  either,  as  he  (Staley)  shall  deem  necessary  and  proper,  and  shall  at 
all  times  have  the  right  to  enter  upon  said  premises  for  the  purpose  of 
maintaining  and  repairing  any  and  all  of  the  said  lines  and  other 
structures  and  appliances  which  he  may  place  on  said  premises.  The 
said  W.  H.  Staley  to  have  and  to  hold  the  premises,  rights  and  privi- 
leges herein  granted  to  him,  his  heirs  and  assigns  for  the  term  of 
twenty-five  years  from  the  date  hereof,  and  as  long  thereafter  as  oil, 
gas  and  other  minerals  are  found  on  said  premises  in  paying  or  profit- 
able quantities."  It  is  further  provided,  that  "in  layipg  and  placing 
the  said  oil,  gas  and  air  lines  over,  across  and  upon  the  said  prem- 
ises, I  (Staley)  agree  to  bury  the  same  a  sufficient  depth  below  the 
surface  so  as  that  the  same  shall  in  no  way  interfere  with  the  cultiva- 
tion and  agricultural  use  of  the  said  lands.  That  whatever  injury,  if 
any,  shall  occur  to  any  growing  crop  on  said  premises  or  pasture  lands 
by  the  placing  and  erecting  of  derricks  and  machinery,  and  laying  of 
pipes,  and  from  the  operation  of  drilling  of  wells  on  said  premises, 
and  on  account  of  laying  the  oil,  gas  and  air  lines,  is  to  he  settled 
for  by  me  (Staley)  when  the  damage  shall  be  estimated  and  agreed 
upon  by  and  between  the  parties  at  interest  (Staley  and  Derden).  and 
if  no  agreement  can  be  reached  between  me  and  such  parties  or  party, 
the  arbitrators  shall  be  selected,  one  each  by  the  parties  hereto,  and 
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they  shall  select  the  third,  if  necessary,  and  their  estimate  shall  be 
paid  by  me." 

It  was  expressly  stipulated  that  "the  grant  made  by  the  terms  of 
this  contract  is  not  intended  as  a  franchise  merely,  but  shall  be  con- 
strued and  held  to  be  a  conveyance  of  the  said  property  described  for 
the  purpose  hereinbefore  mentioned,  and  both  parties  herein  so  in- 
tend." As  a  part  of  the  consideration  for  said  conveyance,  Staley 
agreed  to  give  Derden  a  royalty  of  one-eighth  of  the  oil  produced.  The 
conveyance  recites  that  "I  (Derden)  reserving,  however,  to  myself, 
the  party  of  the  first  part,  the  one-eighth  part  of  all  the  oil  produced 
and  saved  upon  and  from  said  premises,  the  same  to  be  delivered  to 
and  received  by  me  (Derden)  in  the  pipe  line,  to  my  credit,  free  of 
charge."  As  a  further  consideration,  Staley  agreed  to  begin  operation 
for  drilling  of  a  well  within  sixty  days,  and  to  drill  as  many  as  six 
wells  each  year  successively  until  there  shall  be  at  least  as  many  as 
one  gas  well  for  each  25  acres  of  said  land  which  shall  prove  to  be  gas 
territory,  or,  if  oil  wells  are  developed,  then  as  many  as  one  well  to 
each  10  acres  of  said  land  which  may  prove  to  be  oil  territory;  but 
whether  gas  or  oil  or  both  shall  be  found,  "I  shall  drill  as  many  as  six 
wells  each  succeeding  year  until  the  area  of  said  territory  shall  be  ex- 
hausted, or  the  premises  shall  be  found  or  become  unprofitable  to  pros- 
pect or  operate,  or  be  by  me  abandoned  as  to  any  unexplored  part 
thereof." 

In  consideration  for  the  pipe  line,  pump  station  and  right-of-way 
easement  upon  said  land,  Staley  agreed  to  pay  Derden  the  sum  of 
$100  cash  and  $25  annually  in  advance,  "so  long  as  I  (Staley)  may 
use  the  said  lines.  In  the  event  gas  wells  are  developed  with  a  suffi- 
cient supply  of  gas  to  justify  the  use  of  the  same  through  the  pipe 
line  to  be  used  off  the  premises,  then  I  (Staley)  agree  to  pay  to  the 
party  of  the  first  part  (Derden)  $100  per  year,  for  each  well  from 
which  gas  is  so  used,  the  payments  to  be  made  quarterly;  that  is,  $25 
in  advance  every  three  months  for  each  well  so  used.  If  gas  is  found 
on  the  premises  Derden  shall  have  the  right,  at  his  own  expense  and 
risk,  to  connect  his  residence  in  the  City  of  Corsicana  with  the  gas 
main  owned  by  me  (Staley)  and  to  use  gas  for  domestic  purposes  free 
of  charge  or  cost."  If  coal  shall  be  found  in  paying  quantities, 
Staley  to  pay  Derden  four  cents  for  each  ton  mined  and  marketed, 
payments  to  be  made  to  Derden  quarterly.  Staley,  when  requested 
by  Derden,  shall  bury  all  pipes  used  in  the  operation  and  production 
of  oil  and  gas  from  the  said  wells.  Staley  "to  have  the  use,  free  of 
charge,  of  any  water,  oil  or  gas,  produced  on  the  said  lands,  for  the 
purpose  of  drilling  and  operating  on  said  premises  in  the  production 
and  securing  of  oil,  gas  and  other  minerals." 

On  the  question  of  jurisdiction  appellants  contend  that  "appellee's 
cause  of  action  upon  which  the  injunction  issued  was  that  for  spe- 
cific performance  of  covenants  contained  in  a  conveyance  with  refer- 
ence to  land.  Jurisdiction  of  the  county  judge  to  grant  the  writ  can 
not  be  acquired  because  of  anticipation  that  oil  might  thereafter  be 
severed  from  the  realty  and  become  personalty.  On  the  date  the  writ 
was  issued  the  oil  was  in  place,  and  had  not  been  severed,  and  was 
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therefore  a  part  of  the  realty  and  had  not  become  personalty.  All 
of  the  severed  oil  had  been  disposed  of  on  that  date.  The  decree  upon 
which  the  writ  issued  does  not  deal  with  oil  then  severed,  but  oper- 
ates wholly  upon  oil  to  be  thereafter  severed  in  the  future." 

There  is  no  question  as  to  the  contract  between  Derden  and  Staley 
being  a  conveyance  of  an  interest  in  land,  and  the  general  laws  re- 
garding real  estate  apply  to  its  enforcement.  (Benavides  v.  Hunt,  79 
Texas,  383;  Southern  Oil  Co.  v.  Colquitt,  28  Texas  Civ.  App.,  292.) 
The  County  Court  has  no  jurisdiction  to  grant  an  injunction  which 
affects  an  interest  and  estate  in  land.  (Scripture  v.  Kent,  1  W.  & 
W.,  sec.  1057;  Gascamp  v.  Drews,  2  W.  &  W.,  sec.  95.) 

The  injunction  required  the  defendants  thereafter  to  "impound  a 
full  one-eighth  of  all  the  oil  production  each  month  into  a  single  tank 
located  on  the  premises  that  is  free  of  leaks  and  that  will  hold  said  oil, 
and  such  tank  as  is  connected  with  the  pipe  line  of  the  Navarro  Re- 
fining Company,  which  tank  the  defendant  is  directed  to  point  out  to 
the  plaintiff,  W.  L.  Derden,  and  thus  the  defendant  is  required  to  de- 
liver into  actual  possession  of  the  said  Derden  each  month  hereafter 
.  .  .  his  full  one-eighth  of  the  production  from  the  Derden  prem- 
ises, after  which  said  defendant  is  directed  to  permit  said  Derden 
either  to  remove  said  one-eighth  of  the  production  from  the  premises 
either  in  'wagons  or  by  having  it  run  into  the  pipe  line  of  the  Na- 
varro Refining  Company,  and  this  without  interference  on  the  part  of 
said  defendant. "  Thi3  order  directs  the  oil  thereafter  produced  to  be 
handled  in  a  given  way,  and  therein  the  court  has  assumed  jurisdiction 
of  oil  that  is  real'estate  and  has  not  been  severed  from  the  land,  thus 
attempting  to  enforce  a  contract  relating  to  land,  and  which  order  af- 
fected the  rights  to  an  interest  or  estate  in  land.  At  the  time  the 
writ  was  granted  it  was  not  shown  that  any  oil  that  had  been  severed 
from  the  land  was  on  hand,  and  the  court  had  no  right  to  assume 
jurisdiction  over  the  oil  that  was  expected  to  be  thereafter  produced. 

The  appellant  contends  that  "the  jurisdiction  of  the  County  Court 
ro  issue  writs  of  injunction  is  limited.  Before  the  county  judge  can 
exercise  the  power,  it  must  affirmatively  appear  from  the  allegations 
of  the  plaintiff's  petition  that  the  value  of  the  subject  matter,  to  pro- 
tect which  the  intervention  of  the  court's  equity  powers  is  sought,  is 
more  than  two  hundred  dollars  and  does  not  exceed  one  thousand  dol- 
lars." The  jurisdiction  of  the  County  Court  is  limited  by  the  Consti- 
tution to  suits  where  the  amount  in  controversy  exceeds  two  hundred 
dollars  and  does  not  exceed  one  thousand  dollars.  "The  same  rule  is 
applicable  to  writs  of  injunction,  which  can  only  be  issued  by  the 
County  Court  when  the  matter  in  controversy  exceeds  two  hundred 
dollars  and  does  not  exceed  one  thousand  dollars  in  value."  (DeWitt 
County  v.  Wischkemper,  95  Texas,  435.) 

The  original  petition  alleged,  in  substance,  a  breach  of  the  con- 
tract, a  conversion  of  oil  to  the  value  of  $600,  and  damages  to  the 
premises  and  crops  in  the  sum  of  $350.  An  amendment  to  the  peti- 
tion was  filed  and,  in  addition  to  the  averments  in  the  original,  set 
forth  the  violation  of  the  contract  by  Stalev  in  converting  the  oil,  re- 
fusal  to  pay  or  account  for  the  oil  produced,  etc.,  and  averred  as  fol- 
lows:   "In  view  of  the  wrongs  and  injuries  inflicted  upon  him  by  de- 


i 


1909.]  6lair  v.  Ureedikg.  147 

fendant,  and  in  view  of  defendant's  determination  to  continue  to  con- 
vert and  appropriate  all  of  the  products  of  said  wells  to  his  own  use 
and  benefit,  and  in  view  of  the  facts  and  circumstances  attendant  upon 
the  situation,  as  above  set  out  and  explained,  that  plaintiff  has  no 
remedy  at  law  which  is  sufficient,  adequate  and  complete  to  protect 
him  against  the  further  wrongdoing  and  illegal  and  unlawful  conduct 
of  defendant  towards  this  plaintiff;  and  that  plaintiff  is,   therefore, 
entitled  to  invoke  the  equitable  powers  of  this  court  to  restrain  and 
enjoin  the  defendant  from  the  further  illegal  and  unlawful  conversion 
and  appropriation  of  the  daily  output  of  said  wells,  and  is  entitled  to 
receive  relief  by  the  issuance  of  a  temporary  writ  of  injunction  of  the 
nature  hereinafter  more  fully  demanded."    Plaintiff  prayed  for  an  in- 
junction restraining  Staley  "from  using,  appropriating  or  converting 
any  of  the  oil  saved  or  produced  upon  said  premises  by  said  nine 
wells,  which  are  not  connected  with  said  pipe  line,  viz.,  the  pipe  line 
of  Xavarr.o  Defining  Company;  and  that  upon  final  hearing  the  in- 
junction   granted    be    perpetuated."      The    contract   was    to    run    for 
twenty-five  years  from  its  date  in  1906,  and  the  petition  sought  to  en- 
force it  as  to  the  production  of  oil.    There  was  no  allegation  as  to  the 
value  of  the  oil  to  be  produced.    In  order  to  confer  jurisdiction  on  the 
County  Court  to  enforce  the  contract  as  to  the  oil  thereafter  produced, 
it  was  necessary  to  allege  the  value  of  such  oil  to  be  within  the  limits 
prescribed  by  the  Constitution. 

We  are  of  the  opinion  that  the  County  Court  exceeded  its  jurisdic- 
tion in  granting  said  injunction,  and  the  judgment  relating  thereto  is 
reversed  and  the  injunction  dismissed. 

Reversed  and  injunction  dismissed. 


F.  M.  Blair  v.  Eddie  Breeding. 

Decided  October  10,  1909. 

ON   REHEARING. 

1. — Lost  Instrument — Proof  of  Execution. 

In  an  action  to  foreclose  a  mortgage  upon  land  where  it  is  alleged  in 
the  pleading  or  shown  by  the  evidence  that  the  original  mortgage  had  been 
lost  or  destroyed,  a  general  denial  on  the  part  of  the  defendant  is  sufficient  to 
require  the   plaintiff  to  prove  the  execution  of  the  mortgage. 

S. — Same — Testimony  by  Surviving  Wife — Statute  Construed. 

In  a  suit  by  a  surviving  wife  in  her  own  right  as  the  owner  of  a  one-half 
community  interest  in  certain  notes  and  a  mortgage  securing  the  same,  the  wife 
was  a  competent  witness  to  prove  the  execution  of  the  mortgage  by  the  defend- 
ant, and  di<Fnot  come  within  the  inhibition  of  article  2302,  Rev.  Stats.,  forbid- 
ding heirs,  legal  representatives  and  others  from  testifying  in  certain  suits. 

Appeal    from   the  District   Court  of  Liberty   County.     Tried  below 
before  Hon.  L.  B.  Higlitower. 

Stevens  &  Pickett,  for  appellant.— The  wife  of  a  deceased  person  is 
Dot  a  competent  witness  in  a  suit  brought  by  her  to  recover  a  com- 
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munity  debt  growing  out  of  a  transaction  between  the  wife's  deceased 
husband  and  the  defendant  when  her  testimony  relates  to  such  trans- 
action. Eev.  Stats.,  art.  2302;  Simpson  v.  Brotherton,  62  Texas,  170; 
Hicks  v.  Hicks,  26  S.  W.,  227. 

The  wife,  when  testifying  to  a  transaction  had  with  her  deceased 
husband,  under  article  2302  of  Sayles  Statutes  is  an  incompetent  wit- 
ness to  prove  the  contents  of  a  lost  instrument  in  which  her  deceased 
husband  was  interested.  The  execution  of  a  mortgage  to  which  the  de- 
ceased was  a  party  is  a  transaction  within  the  inhibition  of  article 
2302  of  Revised  Statutes.  Parks  v.  Caudle,  58  Texas,  216;  Britton 
v.  Tischmacher,  31  S.  W.,  241;  Choate  v.  Huff,  4  Texas  App.,  C.  C, 
sec.  281 ;  12  Ency.  of  Evidence,  728. 

Marshall  &  Marshall,  for  appellee. — The  witness  Eddie  Breeding 
did  not  testify  as  to  any  statement  by  or  act  of  the  deceased,  Wm.  P. 
Murphy;  her  testimony  being  as  to  what  the  defendant  F.  M.  Blair 
did,  to  wit,  execute  the  mortgage  in  question,  and  article  2302,  Sayles' 
Revised  Statutes,  does  not  apply  in  such  case.  If  the  defendant  F.  M. 
Blair  was  dead,  or  if  the  testimony  sought  to  be  elicited  related  to 
some  act  or%statement  of  the  deceased,  then  the  rule  would  apply,  but 
does  not  apply  to  an  act  of  a  living  person  not  connected  with  or  re- 
lating to  an  act  or  statement  by  a  deceased  person.  Sayles*  Rev. 
Stats.,  art.  2302;  Lumpkin  v.  Montgomery,  25  S.  W.,  661;  Choate  v. 
Huff,  4  App.,  C.  C,  sec.  281 ;  Walker  v.  Pittman,  18  Texas  Civ.  App., 
522;  Moore  v.  Willis,  69  Texas,  110. 

It  is  not  within  the  inhibition  of  the  statute  for  a  wife  of  a  de- 
ceased to  testify  that  she  saw  the  defendant,  who  is  living  and  before 
the  court,  execute  the  mortgage  in  question.  The  fact  to  be  proven  is 
the  act  of  the  defendant,  and  is  not  connected  with  and  is  independent 
of  any  statement  or  act  of  the  deceased ;  the  contents  of  the  instrument 
was  not  sought  to  be  proved,  but  the  fact  of  its  having  been  executed 
by  defendant.  And  in  such  cases  article  2302  does  not  applv.  Moore 
v.  Willis,  69  Texas,  110;  Choate  v.  Huff,  4  App.,  C.  C,  sec.  *281 :  Pot- 
ter v.  Wheat,  53  Texas,  401 ;  Bennett  v.  Frarv,  55  Texas,  145 ;  Mast  v. 
Tibbies,  60  Texas,  301. 

McMEANS,  Associate  Justice. — Eddie  Breeding,  joined  by  her 
husband  R.  E.  Breeding,  brought  this  suit  for  herself  and  as  next 
friend  for  Whitfield  P.  Murphy,  a  minor,  against  F.  M.  Blair,  upon 
four  promissory  notes  aggregating  $800,  with  interest  thereon  at  the 
rate  of  eierht  percent  per  annum  from  December  8,  1904,  and  for  at- 
torney's fees,  and  to  foreclose  a  mortgage  on  land  in  Liberty  County, 
given  to  secure  the  payment  of  said  notes.  Upon  an  allegation  of 
plaintiffs'  petition  that  W.  F.  Blair,  the  C.  R.  Cummings  Lumber 
Company  and  C.  R.  Cummings  Export  Company  were  cutting  and  re- 
moving the  timber,  saw-logs  and  other  natural  growth  from  the  mort- 
gaged land,  whereby  the  land  was  being  greatlv  injured  and  depre- 
ciated in  value,  these  parties  were  mnde  defendants  to  the  suit.  The 
defendants  answered  by  general  denial,  and  defendant  F.  M.  Blair 
pleaded  certain  defensive  matter  which  is  immaterial  to  anv  issue 
raised  by  the  assignments  of  error  and  need  not  be  set  out.    The  case 
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was  tried  by  the  court  without  a  jury,  and  a  judgment  rendered  in 
favor  of  the*  plaintiffs  against  F.  M.  Blair  for  the  amount  of  the  prin- 
cipal and  interest  of  sail  notes  and  for  attorney's  fees,  and  against  all 
said  defendants  foreclosing  the  mortgage  lien  on  said  land.  From  this 
judgment  the  defendant  F.  M.  Blair  alone  has  appealed. 

The  evidence  shows  that  the  notes  and  mortgage  were  held  by  Wil- 
liam P.  Murphy,  who  was  the  father  of  the  minor,  Whitfield  P.  Mur- 
phy, and  the  former  husband  of  the  plaintiff,  Eddie  Breeding,  and 
that  the  same  were  the  community  property  of  said  William  P.  Murphy 
and  his  said  wife.  Murphy  died,  and  his  widow,  the  said  Eddie,  mar- 
ried the  plaintiff,  R.  E.  Breeding,  who  joins  her  in  this  suit.  The 
mortgage  was  not  entitled  to  registration  because  not  acknowledged, 
but  it  was  in  fact  recorded  in  the  record  of  mortgages,  etc.,  of  Liberty 
Count}'.  After  being  so  recorded  it  was  lost,  and  although  diligent 
search  for  it  was  made  it  could  not  be  found.  A  certified  copy  of  the 
mortgage,  taken  from  the  record,  after  proof  of  loss  of  the  original 
was  made,  was  offered  in  evidence.  This  was  objected  to  on  the 
ground  that  the  mortgage  was  not  proven  in  the  manner  prescribed 
by  law.  The  plaintiffs  then  undertook  to  prove  by  Mrs.  Eddie  Breed- 
ing the  execution  of  the  mortgage  by  F.  M.  Blair,  and  she  was  per- 
mitted, over  the  objections  of  defendants,  to  testify  that  she  was  pres- 
ent when  the  transaction  between  William  P.  Murphy,  her  former 
husband,  and  Blair  occurred,  and  saw  Blair  sign  and  execute  the  notes 
and  mortgage  sued  upon.  She  identified  the  copy  offered  as  a  true 
copy  of  the  mortgage  she  saw  Blair  execute,  and  testified  that  the 
original  came  into  her  possession  after  Murphy  died. 

Appellant's  first  assignment  of  error  complains  that  the  court  erred 
in  permitting  Mrs.  Breeding  to  testify  to  'the  matters  above  set  out 
on  the  ground  that  "it  appeared  that  she  was  the  widow  of  William  P. 
Murphy,  deceased,  and  that  she  was  an  heir  and  legal  representative 
of  the  estate  of  the  said  William  Murphy,  and  was  interested,  as  such 
heir  and  legal  representative,  in  the  transaction  inquired  about  be- 
tween her  said  deceased  husband,  William  Murphy,  and  F.  M.  Blair, 
and  that  she  was  not  a  competent  witness  to  testify  to  said  transac- 
tion/' 

The  mortgage  was  alleged  to  have  been  executed  by  F.  M.  Blair. 
There  being  no  plea  of  non  est  factum,  no.  proof  of  execution  was 
necessary  as  to  him.  (Revised  Statutes,  article  1265;  Chator  v.  Bruns- 
wick Co.,  71  Texas,  590;  Fisher  v.  Bowser,  1  Posey's  Unreported 
Cases,  346.)  The  original  mortgage  was  admissible  in  evidence  as 
against  F.  M.  Blair  without  proof  of  its  execution,  and  the  original 
having  been  lost,  secondary  evidence  was  admissible  to  prove  its  con- 
tents. The  most  satisfactory  evidence  of  this  character  was  a  copy  of 
the  original  mortgage.  The  testimony  of  Mrs.  Breeding  that  the  copy 
offered  was  identical  with  the  original,  which  came  into  her  possession 
after  Murphy's  death,  and  which  was  subsequently  lost,  was  admissible 
as  identifying  it  as  a  true  copy  of  the  original,  and  was  not  in  con- 
travention of  the  provisions  of  article  2302,  Revised  Statutes,  which 
prohibits  parties  to  suits  from  testifying  to  statements  or  acts  of  a 
decedent  arising  out  of  transactions  with  such  decedent.  (4  App. 
Civ.  Cases,  281.)     Proof  of  the  execution  of  the  mortgage  was  neces- 
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sary  only  as  to  the  defendants  other  than  P.  M.  Blair,  and  they  only 
can  complain  of  the  character  of  the  testimony  admitted  by  the  court 
to  make  such  proof,  and  they  not  being  parties  to  this  appeal,  the  ob- 
jection can  not  be  made  for  them  by  appellant.  The  assignment  is 
overruled. 

What  we  have  above  said  disposes  of  the  second  and  third  assign- 
ments of  error  adversely  to  appellant.  There  being  no  reversible  er- 
rors presented  in  the  assignments,  the  judgment  of  the  court  below  is 
affirmed. 

ON   MOTION   FOR   REHEARING. 

On  further  consideration,  we  are  of  the  opinion  that  we  were  in  er- 
ror in  holding  that  proof  of  the  execution  of  the  mortgage  was  not 
necessary  as  to  defendant  Blair.  It  seems  to  be  the  rule  that  a  gen- 
eral denial  is  sufficient  to  require  proof  of  the  execution  of  such  an 
instrument  when  sued  upon,  where  it  is  alleged  in  the  pleadings  or 
shown  by  the  evidence  that  the  original  has  been  lost  or  destroyed. 
(Ft.  Worth  &  D.  C.  Ry.  Co.  v.  McAnulty,  7  Texas  Civ.  App.,  321; 
Erskine  v.  Wilson,  20  Texas,  79;  Robinson  v.  Brinson,  20  Texas,  438; 
Hampshire  v.  Floyd,  39  Texas,  105.) 

Having  taken  the  view  that  it  was  not  necessary  for  the  plaintiff 
to  prove  the  execution  of  the  mortgage,  and  that  there  was  no  error 
in  the  manner  of  proving  its  contents,  we  did  not  think  it  necessary 
to  pass  upon  the  competency  of  the  plaintiff,  Eddie  Breeding,  to  tes- 
tify to  the  execution  of  the  mortgage.  Upon  discovering  our  error  in 
holding  that  proof  of  execution  was  unnecessary  under  the  circum- 
stances, and  under  the  mistaken  idea  that  Mrs.  Breeding  was  not  a 
competent  witness  to  prove  the  execution  of  the  mortgage,  we  granted 
appellant's  motion  for  a  rehearing,  and  ordered  that  the  Judgment  be 
reversed  and  the  cause  remanded. 

Upon  further  consideration,  and  after  as  thorough  search  of  the 
authorities  as  we  have  had  time  to  make,  we  have  concluded  that  Mrs. 
Breeding  was  competent  to  'testify,  and  that  the  execution  of  the 
mortgage  was  established  by  her  evidence,  or  at  least  her  testimony 
was  not  obnoxious  to  the  objection  urged  against  it,  that  she  was  in- 
competent because  "she  was  an  heir  and  legal  representative  of  the 
said  Wm.  P.  Murphy,  deceased."  It  appears  from  the  evidence  that 
the  notes  were  given  by  Blair  to  Murphy  in  payment  for  a  restaurant 
owned  by  Murphy  in  Louisiana  and  sold  by  him  to  Blair,  and  that 
the  same  were  secured  by  the  mortgage  in  question.  Murphy  and  Mrs 
Breeding  were  husband  and  wife  at  the  time  of  the  sale,  and  the  notes 
and  mortgage  presumptively  were  community  property.  The  suit  was 
not  by  her  as  executrix  or  administratrix,  nor  as  a  qualified  survivor 
under  the  statute,  nor  did  she  assert  any  right  in  the  notes  and  mort- 
gage as  an  heir  of  her  deceased  husband,  or  as  a  representative  of  his 
estate,  nor  did  she  sue  as  next  friend  for  the  minor,  Whitfield  P.  Mur- 
phy, as  we  erroneously  stated  in  the  beginning  of  the  opinion — the 
minor  suing  by  R.  E.  Breeding  as  next  friend — but  she  sued  in  her 
own  right  as  the  owner  of  one-half  of  the  community.  No  objection 
wp.s  made  that  as  co-plaintiff  of  the  minor  heir  she  was  incompetent 
to  make  proof.    Under  the  rule  laid  down  by  the  following  authorities, 
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we  hold  that  proof  by  her  of  the  execution  of  the  mortgage  did  not 
come  within  the  prohibition  of  the  statute,  or,  at  least,  was  not  sub- 
ject to  the  objection  that  she  was  disqualified  to  testify  by  reason  of 
being  an  heir  and  representative  of  the  estate  of  her  deceased  husband. 
Wilmuth  v.  Tompkins,  22  Texas  Civ.  App.,  87 ;  Harris  v.  Warlick,  42 
8.  W.,  356;  Evans  v.  Scott,  97  S.  W.,  117;  Field  v.  Field,  39  Texas 
Civ.  App.,  1;  Newton  v.  Newton,  77  Texas,  508;  Wootere  v.  Hale,  83 
Texas,  563. 

We  think  that  an  order  granting  appellant's  motion  for  a  rehearing 
and  reversing  the  judgment  and  remanding  the  cause  should  be  Bet 
aside,  and  that  this  motion  for  rehearing  should  be  refused,  and  upon 
our  own  motion  it  has  been  so  ordered. 

Affirmed. 


International  &  Great  Northern  Railroad  Company  v.  G.  J. 

Sandlin. 

Decided  October  20,  1909. 

L— Trial — Improper  Argument — Withdrawal. 

Improper  remarks  by  counsel  for  plaintiff  in  his  closing  argument  in  a  suit 
against  a  railroad  company  is  not  cause  for  reversal  when  said  counsel  at  once, 
upon  objection  being  made,  withdrew  the  remarks,  stating  to  the  jury  that  they 
were  improper  and  asking  the  jury  not  to  consider  them  and  requesting  the  court 
to  instruct  the  jury  to  disregard  them,  which  the  court  did;  and  this,  though 
the  verdict  against  the  defendant  was  a  large  one. 

1— Same — Justification. 

Where,  in  a  suit  against  a  railroad,  improper  argument  is  made  by  counsel 
for  plaintiff,  the  defendant  can  not  complain  when  such  argument  is  in  response 
to  improper  argument  by  counsel  for  defendant. 

3.— Evidence — Sickness  and  Injury 

In  a  suit  for  damages  for  personal  injuries  to  his  wife,  the  husband  while 
testifying  in  his  own  behalf  was  asked  the.  following  question:  "What  is  the 
condition  of  your  wife's  lower  limbs  now?"  To  which  ne  replied:  "She  suffers 
a  great  deal  now.  She  is  crippled  and  can  not  walk.  She  has  been  in  bed  or  in 
the  rolling  chair  and  suffering  all  the  time  since  that  accident.  Her  lower 
limbs  are  in  a  paralyzed  condition  now."  Held,  the  question  did  not  call  for 
the  opinion  of  the  witness,  and  the  answer  was  a  statement  of  facts  and  not 
an  expression  of  an  opinion  or  a  conclusion,  and  hence  the  testimony  was 
competent.  A  witness  although  not  an  expert  may  give  his  opinion  on  questions 
of  apparent  conditions  of  the  body  or  mind. 

1— Personal  Injuries — Efforts  for  Bestoratlon— ^Evidence. 

Ih  a  suit  by  a  husband  against  a  railroad  company  for  damages  for  personal 
injuries  to  his  wife,  the  plaintiff  proved  by  medical  experts  that  if  the  wife  was 
not  in  a  situation  to  have  a  change  of.  scenery  and  the  like  to  divert  her 
mind,  her  chances  for  recovery  would  be  less  than  under  more  favorable  cir- 
cumstances. Held,  the  testimony  was  not  subject  to  the  objection  that  plain- 
tiff could  not  recover  damages  which  could  be  reasonably  avoided  by  proper  care 
and  attention. 

5. — Same — Open   Switch — Evidence — Charge. 

Evidence  considered  and  held  to  justify  the  trial  court  in  submitting  to  the 
jnry  the  issue  whether  or  not  a  railroad  switch  had  been  left  open  by  an  employee 
of  the  railroad  company  thereby  causing  the  derailment  of  a  passenger  train  and 
the  injury  to  plaintiff's  wife. 
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Appeal  from  the  District  Court  of  Walker  County.  Tried  below  be- 
fore Hon.  S.  W.  Dean. 

King  &  Morris,  for  appellant. — Remarks  of  counsel  made  in  hi* 
closing  argument  which  are  inflammatory  and  appeal  to  the  passion 
and  prejudice  of  the  jury,  and  which  are  not  supported  by  the  evi- 
dence in  the  case,  are  improper  and  prejudicial,  and  should  cause  a 
reversal  of  the  case  where  it  is  apparent  that  the  verdict  of  the  jury 
was  influenced  by  said  remarks,  even  though  said  remarks  are  with- 
drawn from  the  consideration  of  the  jurv  by  the  counsel  and  the  court. 
Chicago.  R.  I.  &  T.  Ry.  Co.  v.  Musick,*76  S.  W.,  219;  Houston,  E.  & 
W.  T.  Rv.  Co.  v.  McCarty,  89  S.  W.,  805;  Western  U.  Tel.  Co.  v. 
Burgess,  60  S.  W.,  1025;  Missouri,  K.  &  T.  Ry.  Co.  v.  Huggins,  61 
S.  W.,  976;  Railway  Company  v.  Johnson,  25  S.  W.,  1035;  Wichita 
Vallev  Mills  v.  Hobbs,  5  Texas  Civ.  App.,  34;  Dillingham  v.  Scales, 
78  Texas,  205. 

It  was  error  to  permit  appellee  to  testify  that  his  wife  was  paralyzed 
without  first  qualifying  as  a  medical  expert.  Gulf,  G.  &  S.  F.  Ry.  Co. 
v.  nepner,  83  Texas,  136;  St.  Louis  S.  W.  Ry.  Co.  v.  Schuler,  102  S. 
W.,  783. 

Appellee  could  not  recover  damages  such  as  could  be  reasonably 
avoided  by  proper  care  and  attention,  and  it  was  error  ior  the  court 
to  permit  evidence  tending  to  show  what  would  be  the  damages  if 
appellee  should  fail  to  use  reasonable  efforts  for  the  restoration  of  the 
health  of  his  wife,  and  the  admission  of  such  testimony  was  prejudicial 
to  appellant.  Gulf,  C.  &  S.  F.  Ry.  v.  McMannewitz,  70  Texas,  76; 
Gulf,  C.  &  S.  F.  Ry.  v.  Coon,  69  Texas,  730;  City  of  Waxahachie  v. 
Connor,  35  S.  W.,  693 ;  Missouri,  K.  &  T.  Ry.  Co.  v.  Hagan,  93  S.  W., 
1014. 

There  being  no  evidence  showing  or  tending  to  show  that  an  em- 
ploye of  defendant  company  opened  or  caused  to  be  opened  said  West 
Davidson  spur-track  switch,  and  thereafter  failed  to  close  same,  it  was 
error  for  the  court  to  submit  that  issue  to  the  jury.  It  is  neither  sup- 
ported bv  the  evidence  nor  pleading.  Johnson  v.  Galveston,  H.  &  N. 
Ry.,  66  S.  W.,  906 ;  Dallas  Street  Ry.  Co.  v.  Lytle,  106  S.  W.,  900 ; 
Atchison,  T.  &  S.  F.  Ry.  v.  Sowers,  99  S.  W.,  190;  Galveston.  H.  & 
S.  A.  Ry.  v.  Faber,  77  Texas,  153. 

Hill  &  Elkins  and  Love  joy  &  Parker,  for  appellee. — The  remarks  of 
Mr.  Parker  were  in  reply  to  remarks  of  Mr.  Morris,  of  counsel  for 
appellant.  Not  only  so,  but  Mr.  .Parker  withdrew  the  remarks  from 
the  jury,  stated  they  were  improper,  asked  the  jury  to  disregard  them, 
and  requested  the  court  to  so  instruct  the  jury,  which  the  court  did, 
and  any  error  in  the  remarks  was  thereby  corrected.  And  beside?, 
appellant  did  not  request  a  special  charge  instructing  the  jury  to  dis- 
regard the  remarks.  Brown  v.  Perez,  89  Texas,  286;  International  & 
G.  ST.  Rv.  v.  Alcman,  115  S.  W.,  74;  Hogan  v.  Missouri,  K.  &  T.  Rv.. 
88  Texas,  685;  Jones  v.  Wright,  92  S.  W.,  1011,  1012;  Texas  &  P. 
Ry.  v.  Garcia,  62  Texas,  289,  290. 

It  was  competent  for  appellee  to  testify  that  his  wife  was  paralyzed, 
though  not  a  medical  expert.     Indeed,  all  the  medical  evidence  showed 
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that  she  was  paralyzed,  though  some  of  the  doctors  claimed  that  under 
proper  surroundings  she  would  probably  recover  from  it.  San  An- 
tonio Trac.  Co.  v.  Floiy,  100  S.  W.,  202. 

It  is  manifest  from  the  bill  that  the  doctor  had  indicated  that  a 
change  of  scenery  would  be  beneficial  to  Mrs.  Sandlin,  and  the  ques- 
tion merely  suggested  what  was  self-evident,  namely,  that  if  she  was 
"not  in  a  situation  to  have  a  change  of  scenery"  she  could  not  be 
benefited  thereby.  The  only  way  the  question  could  have  become  ma- 
terial would  have  been  for  appellee  to  have  offered  to  show  that  his 
wife  was  not  in  a  situation  to  have  a  change  of  scenery,  or  for  the  ap- 
pellant to  have  offered  to  show  that  she  was;  but  neither  did  this. 
There  can  be  no  doubt,  however,  that  in  view  of  the  statement  of  the 
doctor  that  a  change  of  scenery  would  be  helpful,  that  evidence  that 
appellee  was  in  no  situation  to  give  his  wife  such  a  change  would  have 
been  admissible,  if  he  had  seen  proper  to  offer  it.  The  evidence 
clearly  was  harmless,  and  could  not  have  affected  the  jury.  Besides, 
the  burden  was  on  appellant  to  prove  that  appellee  could  have 
"avoided  by  proper  care  and  attention"  the  damages  he  sustained  by 
reason  of  t!ie  injury  to  his  wife.  Belcher  v.  Missouri,  K.  &  T.  Ry., 
92  Texas,  597. 

The  evidence  conclusively  showed  that  the  switch  was  open,  and 
made  the  question  whether  it  was  left  open  by  an  employe  of  defend- 
ant entrusted  with  a  duty  in  that  regard  one  for  the  jury.  Gulf,  C. 
ft  S.  F.  Ry.  v.  Smith,  74  Texas,  277;  Gulf,  C.  &  S.  F.  Ry.  v.  Wilson, 
79  Texas,  "374;  Texas  Trunk  Ry.  v.  Ayres,  83  Texas,  270,  271;  Mex- 
ican Cent.  By.  v.  Lauricella,  87  Texas,  279,  280. 

On  discretion  allowed  jury  in  assessing  damages:  Fourteen  thou- 
sand dollars  not  excessive  for  injury  to  woman,  causing  her  to  be 
nervous  wreck,  and  also  causing  her  to  suffer  from  insomnia,  pleurisy, 
neuralgia,  etc.  Railway  v.  Vollrath,  89  Texas,  281  et  seq. ;  Gulf,  C.  & 
S.  F.  Ry.  Co.  v.  Hayter,  93  Texas,  240,  241  et  seq.;  Brooke  v.  Clark, 
57  Texas,  13;  Houston  ft  G.  N.  Ry.  v.  Randall,  50  Texas,  261,  262; 
International  ft  G.  N.  Ry.  v.  Stewart,  57  Texas,  170,  171;  Inter- 
national ft  G.  N.  Ry.  v.  Brett,  61  Texas,  488;  Gulf,  C.  &  S.  F.  Ry.  v. 
Dorsey,  66  Texas,  153,  154;  Trinity  ft  Sabine  Ry.  v.  Lane,  79  Texas, 
643. 

On  amounts  held  not  to  be  excessive:  Railway  v.  Shelton,  67  S. 
W.,  653,  loss  of  both  legs,  verdict,  $35,000;  Texas  ft  N.  O.  Ry.  v. 
Kelly,  8  Texas  Ct.  Rep.,  702,  legs  paralyzed,  verdict,  $30,000;  Waters- 
Pierce  Oil  Co.  v.  Snell,  20  Texas  Ct.  Rep.,  190,  burned  all  over  body 
and  face,  verdict,  $30,000:  Missouri,  K.  &  T.  Ry.  v.  Nesbit,  17  Texas 
Ct.  Rep.,  207,  portion  of  both  feet  off,  verdict,  $21,950;  Postal  Tel. 
Cable  Co.  v.  Coote,  57  S.  W.,  917,  injuries  to  his  back  and  spinal  cord, 
thereby  making  him  bedridden,  verdict,  $20,000;  Galveston,  H.  &  S. 
A.  Ry.  v.  Nass,  57  S.  W.,  912,  spinal  injuries,  affecting  eyesight,  nerv- 
ous system  and  lower  limbs,  verdict,  $20,000;  Texarkana  &  F.  S.  Ry. 
v.  Toliver,  11  Texas  Ct.  Rep.,  632,  injury,  loss- of  leg,  verdict,  $19,500; 
Railway  v.  Hines,  50  S.  W.,  624,  loss  of  leg,  verdict,  $18,000. 

McMEANS,  Associate  Justice. — Suit  by  appellee,  G.  J.  Sandlin, 
against  appellant,  International  &  Great  Northern  Railroad  Company, 
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to  recover  damages  for  personal  injuries  received  by  appellee's  wife, 
Mrs.  Tilda  Sandlin,  while  a  passenger  on  appellant's  train.  Appellee 
alleged  that  the  engine  and  some  of  the  cars  of  the  train,  including 
the  car  in  which  his  wife  was  riding,  were  derailed  and  were  brought 
to  a  standstill  by  a  sudden  and  violent  stop,  and  that  she  was  thrown 
violently  down  in  the  car  and  thereby  received  the  injuries  com- 
plained of. 

Appellant's  pleadings  consisted  of  a  general  demurrer  and  genera] 
denial. 

A  trial  before  a  jury  resulted  in  a  verdict  and  judgment  for  appel- 
lee for  $16,000.     The  railroad  company  has  appealed. 

By  its  first  assignment  of  error  appellant  complains  of  the  following 
language  used  by  appellee's  attorney  in  the  closing  argument:  "Gen- 
tlemen of  the  jury,  who  is  operating  this  railroad  now?  The  defend- 
ant company  is  not  discharging  its  duty  to  the  public.  It  is  not  keep- 
ing up  its  track  for  the  purpose  of  preventing  wrecks  of  the  character 
of  that  in  which  plaintiff  was  injured,  but  is  leaving  that  duty  to  a 
receiver."  The  language  was  objected  to  at  the  time  and  a  bill  of  ex- 
ceptions saved.  The  attorney  for  appellee  at  once,  upon  objection 
being  made,  withdrew  the  remarks,  stating  to  the  jury  that  they  were 
improper,  and  asked  the  jury  not  to  consider  them,  and  requested  the 
court  to  instruct  the  jury  to.  disregard  them,  which  the  court  did.  It 
appears  from  the  bill  of  exceptions  that  the  language  above  quoted  was 
made  in  reply  to  the  argument  made  by  one  of  the  appellant's  attorneys  to 
the  effect  that  railroads  are  valuable,  to  "your  county  and  to  your  com- 
munity; you  seek  to  get  railroads  to  your  town,  procuring  for  them 
rights  of  way,  making  to  them  donations,  and  in  return  they  haul 
your  people,  buy  your  timber  for  ties,  add  value  to  your  lands,  and  are 
of  great  use  to  you,  and  should  not  be  stricken  down;  and  that  de- 
fendant in  this  case  should  not  be  dealt  a  blow  in  doing  so  much  for 
a  community." 

It  is  conceded  that  the  language  complained  of  was  improper.  The 
jury  was  so  told  by  the  attorney  who  used  it,  and  he  also  in  that  con- 
nection requested  the  jury  not  to  consider  his  remarks,  and  at  the  same 
time  the  trial  judge,  by  the  request  of  the  attorney,  so  admonished  the 
jury.  The  attorney  and  the  judge  did  all  that  could  be  done  to  avoid 
any  injury  to  the  defendant  by  the  improper  language  used.  As  said 
in  Brown  v.  Perez,  89  Texas,  186,  "The  district  judge  was  in  a  posi- 
tion to  observe  the  jury  during  the  course  of  the  argument,  and  could 
determine  whether  any  injurious  effect  was  produced  upon  their  minds 
much  better  than  we  can  by  exam  in  a<t  ion  of  the  record,  and  we  pre- 
sume that  if,  in  the  opinion  of  the  trial  judge,  injury  had  resulted, 
.  .  .  he  would  have  granted  a  new  trial.  We  do  not  think,  from 
the  record  as  presented  to  us,  that  the  error  is  such  as  to  require  a 
reversal  of  the  judgment." 

Another  reason  that  may  be  given  for  holding  that  the  remarks,  al- 
though improper,  do  not  require  a  reversal,  is  that  they  were  made  in 
response  to  language  used  by  appellant's  attorney  which  were  but  lit- 
tle less  if  not  fully  as  objectionable  as  that  complained  of.  It  cer- 
tainly was  no  defense  to  plaintiff's  suit  that  a  railroad  benefits  a 
community  through  which  it  runs,  by  hauling  its  people,  buying  their 
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timber  for  ties,  and  by  adding  values  to  their  land;  and  it  is  equally 
certain  that  if  such  facts  constituted  a  defense,  no  such  facts  were 
proven.  In  making  such  an  argument  appellant's  attorney  urged  be- 
fore the  jury  matters  which  were  improper  for  their  consideration. 
ccIf  counsel  for  one  party  pursues  a  line  of  argument  not  called  for 
by  the  facts  of  the  case  and  in  itself  improper,  and  thereby  invites  a 
reply,  the  party  so  through  counsel  violating  a  proper  course  of  pro- 
cedure and  the  rules  intended  to  secure  the  proper  presentation  of 
causes,  ought  not  to  be  heard  to  complain  of  the  reply,  and  in  such 
cases  this  court  will  not  reverse  a  judgment  on  an  assignment  of  er- 
ror based  on  such  facts."  (Texas  &  P.  Ry.  Co.  v.  Garcia,  62  Texas, 
289;  Missouri,  K.  &  T.  Ry.  Co.  v.  Hogan,  88  Texas,  685;  Jones  v. 
Wright,  92  S.  W.,  1011;  International  &  G.  K  Ry.  Co.  v.  Aleman,  115 
S.  W.,  74.) 

While  testifying  in  his  own  behalf  the  plaintiff  was  asked  the  fol- 
lowing question:  "What  is  the  condition  of  your  wife's  lower  limbs 
now?''  To  which  he  replied:  "She  suffers  a  great  deal  now.  She  is 
crippled  and  can  not  walk.  She  has  been  in  bed  or  in  the  rolling 
chair,  and  suffering  all  the  time  since  that  accident.  Her  lower  limbs 
are  in  a  paralyzed  condition  now,  and  she  hasn't  any  use  of  them  and 
has  no  feeling  in  them."  The  question  and  answer  were  objected  to 
on  the  grounds  that  the  witness  was  not  a  physician,  had  not  quali- 
fied as  an  expert,  and  therefore  was  not  competent  to  speak  on  the 
subject,  and  that  the  testimony  was  immaterial,  irrelevant  and  preju- 
dicial to  defendant;  and  the  objection  being  overruled  by  the  court, 
the  ruling  is  made  the  hasis  of  appellant's  second  assignment  of  error. 
The  proposition  following  the  assignment  is:  "It  was  error  to  per- 
mit appellee  to  testify  that  his  wife  was  paralyzed  without  qualifying 
as  a  medical  expert." 

The  assignment  is  without  merit  and  is  overruled.  The  question 
did  not  call  for  the  opinion  of  the  witness,  and  the  answer  appears 
to  be  a  statement  of  facts  and  not  an  expression  of  an  opinion  or  a 
conclusion.  However  that  may  be,  it  now  appears  to  be  well  recog- 
nized that  a  non-expert  witness  may  give  his  opinion  on  questions  of 
apparent  conditions  of  the  body  or  mind,  intoxication,  insanity,  sick- 
ness, health,  etc.  Such  testimony  is  received  in  the  particular  cases 
or  instances  mentioned  because  a  mere  description,  without  the  wit- 
ness's opinion,  would  convey  an  imperfect  idea  of  the  force,  mean- 
ing and  inherent  character  of  the  thing  described.  (San  Antonio  Trac. 
Co.  v.  Plory,  45  Texas  Civ.  .App.,  233 ;  Texas  &  N.  0.  Ry.  v.  Clip- 
penger,  47  Texas  Civ.  App.,  510;  St.  Louis  S.  F.  Rv.  v.  Smith,  90 
S.  W.,  926.) 

By  its  third  assignment  appellant  complains  of  the  action  of  the 
court  in  admitting,  over  its  objection,  the  testimony  of  Doctors  Bush, 
Angier,  Fowler  and  Hendricks  to  the  effect  that"  if  plaintiff's  wife 
was  not  in  a  situation  to  have  a  change  of  scenery  and  the  like  to 
divert  her  mind  her  chances  of  recovery  would  be  less  than  it  would 
be  under  more  favorable  circumstances,  and  that  if  she  were  not  in 
such  a  situation  as  to  have  a  change  of  scenery  and  the  like  to  divert 
her  mind,  they  would  not  say  positively  that  she  would  ever  get  well. 
The  proposition  asserted  under  this  assignment  is  that  appellee  could 
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not  recover  damages  which  could  be  reasonably  avoided  by  proper 
care  and  attention,  and  it  was  error  for  the  court  to  permit  evidence 
tending  to  show  what  would  be  the  damages  if  appellee  should  fail 
to  use  reasonable  efforts  for  the  restoration  of  his  wife's  health; 
and  that  the  admission  of  such  testimony  was  prejudicial  to  ap- 
pellant. 

It  is  manifest  that  the  physicians  had  indicated  that  a  change  of 
scenery,  or  a  diversion  of  her  mind  otherwise,  would  be  beneficial  to 
Mrs.  Sandlin,  and  the  question  merely  suggested  what  was  self-evi- 
dent, namely,  that  if  she  was  not  in  a  situation  to  have  such  a  change 
she  could  not  receive  a  benefit  in  that  way.  The  only  way  the  ques- 
tion could  have  become  material  would  have  been  for  appellee  to  have 
offered  to  show  that  his  wife  was  not  in  a  situation  to  have  a  change  of 
scenery,  or  for  appellant  to  have  offered  to  show  that  she  was ;  but  neither 
did  this.  The  evidence  clearlv  was  harmless  and  could  not  have  af- 
fected  the  jury.  .  If  appellant  desired  to  show  that  appellee  could  have, 
by  proper  care  and  attention,  avoided  the  damages  he  sustained  by 
reason  of  his  wife's  injury,  it  was  incumbent  on  it  to  make  such  proof. 
(Belcher  v.  Missouri,  K.  &  T.  Ry.,  92  Texas,  597.)  The  assignment 
is  overruled. 

Appellant's  fourth  assignment  assails  the  third  paragraph  of  the 
court's  general  charge  to  the  jury,  which  is  as  follows: 

"Now,  therefore,  if  you  believe  from  a  preponderance  of  the  evi- 
dence that  an  employe  of  the  defendant  company,  entrusted  with  the 
duty  in  that  regard  and  in  furtherance  of  the  company's  business, 
opened  or  caused  to  be  opened  a  switch  connecting  the  spur  track  and 
the  main  track  at  West  Davidson  Mill,  and  thereafter  failed  to  close 
the  same,  and  thus  failing  to  close  the  same,  if  he  did,  he  was  guilty 
of  negligence,  and  that  such  negligence,  if  any,  was  the  proximate 
cause  of  the  derailment  of  the  train  and  injury  to  plaintiff's  wife 
therein,  if  she  was  so  injured,  you  will  find  a  verdict  for  plaintiff/' 

By  its  second  proposition  under  this  assignment  appellant  contends 
that,  there  being  no  evidence  showing  or  tending  to  show  that  an  em- 
ploye of  the  company  opened  or  caused  to  be  opened*  the  switch  in 
question  and  thereafter  failed  to  close  the  same,  it  was  error  for  the 
court  to  submit  that  issue  to  the  jury.  It  is  urged  by  the  first  propo- 
sition that  it  was  reversible  error  for  the  court  to  submit  an  issue  to 
the  jury  unless  it  is  raised  by  both  the  pleadings  and  evidence.  This 
brings  us  to  a  consideration  of  the  evidence  having  a  bearing  on  this 
issue. 

The  wreck  occurred  some  time  after  one  o'clock  in  the  morning, 
and  was  manifestly  caused  by  the  switch  at  West  Davidson  Mill  being 
so  displaced  as  to  be  out  of  alignment  for  the  main  line  and  not  far 
enough  to  connect  with  the  spur-track,  thereby  causing  what  is  known 
as  a  "cocked"  or  "split"  switch.  Appellee  having  proved  the  derail- 
ment and  consequent  injury  to  his  wife,  it  devolved  upon  appellant 
to  negative  every  act  or  omission  amounting  to  the  want  of  care  in- 
cumbent upon  a  carrier  of  passengers  that  could  have  been  an  effi- 
cient cause  of  the  derailment,  and  that  it  attempted  to  do  by  offering 
testimony  to  prove  that  for  the  seventeen  hours  next  preceding  the 
wreck  the  switch  had  not  been  opened  or  left  opened  by  any  of  its 
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employes  entrusted  with  that  duty,  and  in  furtherance  of  the  com- 
pany's husiness.  By  its  train  dispatcher,  Caldwell,  was  shown  the 
times  that  various  trains  passed  West  Davidson  spur  between  nine 
o'clock  on  the  morning  of  December  27th  and  the  time  of  derailment, 
as  follows:  A  passenger  train  at  1  a.  m.,  northbound;  a  freight  train 
at  11:30  a.  m.,  southbound;  a  passenger  train  at  1:50  p.  m.,  south- 
bound; a  freight  train  at  5:40  p.  m.,  northbound;  an  extra  freight 
train  at  6  p.  m.,  northbound;  passenger  train  at  7:40  p.  m.,  north- 
bound. The  next  train  was  the  passenger  train  which  derailed,  which 
was  southbound.  Employes  on  each  of  these  trains,  except  the  one 
derailed,  testified  that  the  switch  was  not  thrown  or  used  by  any  of 
the  operatives  of  the  respective  trains  and  at  the  time  of  the  passing 
of  their  trains  the  switch  was  properly  set  and  showed  clear.  All  the 
crew  of  the  northbound  freight  train  which  passed  the  switch  at  5 :40 
p.  m.  testified  that  they  had  orders  to  pick  up  a  car  off  the  spur- 
track,  but  that  they  did  not  do  so  because  the  car  was  not  properly 
loaded,  and  that  while  the  train  slowed  clown  it  did  not  come  to  a 
stop.  Holland,  the  swing  brakeman  on  this  train,  testified  that  he  got 
off  the  train  at  a  point  about  100  feet  south  of  the  gate  across  the 
spur-track,  where  he  expected  to  "cut"  the  train;  that  at  the  time  he 
got  off  the  train  had  not  stopped,  and  that  it  did  not  stop,  but  was 
running  slowly;  that  the  engineer  whistled  "off-brakes,"  and  that  he 
at  once  got  back  on  the  train;  that  only  one  other  member  of  the 
crew  got  off  on  the  ground,  and  he  was  the  rear  brakeman,  Doyle, 
who  got  off  the  caboose  to  flag  the  train  behind  them.  Dr.  Ray  burn 
and  Miss  Rich,  who  were  at  the  switch  when  the  train  passed,  testi- 
fied that  it  passed  without  stopping  and  without  any  one  getting  off 
that  they  saw.  It  was  shown  by  the  section  men  working  that  day 
near  the  spur  that  when  they  quit  work  at  5:30  p.  m.  they  got  on 
their  handcar  and  went  south  to  Lovelady,  passing  the  switch  at  about 
5:40,  and  passed  it  again,  returning,  at  about  6:30.  These  witnesses 
testified  that  they  did  not  notice  anything  wrong  with  the  switch  at 
either  time.  The  testimony  justifies  the  conclusion  that  the  cocked 
switch  would  not  have  derailed  a  northbound  train,  but  would  have 
derailed  a  train  bound  south.  A  handcar,  being  lighter,  would  be 
more  easily  derailed  by  a  split  switch. 

W.  F.  Morris,  a  passenger  on  the  derailed  train,  testified  that  he 
examined  the  switch  immediatelv  after  the  accident  and  found  it  in  a 
half-thrown  position,  and  he  judged  it  was  in  that  position  when  the 
train  struck  it;  that  he  noticed  the  lock  was  not  in  the  switch,  but 
that  he  did  not  look  for  it;  that  later  he  saw  one  of  the  men  who  was 
looking  for  the  cause  of  the  accident  pick  the  lock  up  from  under  the 
long  tie  on  which  the  switch-stand  rested;  that  it  was  locked  when 
picked  up:  that  the  switch-stand  showed  no  signs  of  having  had  any 
force  applied  to  it;  that  the  lock  was  found  in  the  neighborhood  of 
the  sill  and  that  it  seemed  to  be  in  good  condition,  and  saw  no  indi- 
cation of  its  having  been  tampered  with ;  that  he  noticed  the  switch 
staple  into  which  the  lock  fastened  and  its  condition  appeared  to  be 
normal,  just  about  like  all  of  them  he  had  ever  seen;  that  the  switch 
lever  was  about  half  wsy  between  the  two  slots  on  the  switch-plate 
and  was  not  in  a  proper  position  to  turn  the  train  on  either  side. 
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We  have  not  set  out  in  detail  the  testimony  bearing  upon  the  is- 
sue, but  enough,  we  think,  to  demonstrate  that  it  was  for  the  jury  to 
say  whether  the  prima  facie  case  made  by  plaintiff,  by  showing  the 
derailment  and  consequent  injury  to  his  wife,  was  rebutted  by  the 
testimony  adduced  by  defendant  to  show  that  the  switch  was  not  left 
open  by  one  of  its  employes.  That  the  testimony  referred  to  was  suf- 
ficient to  justify  the  charge  complained  of,  we  think  there  is  no  doubt. 
With  other  evidence  introduced,  the  jury  had  before  it  testimony  that 
there  was  to  be  moved  a  loaded  car  which  was  upon  the  spur-track, 
which  was  connected  by  the  switch  with  the  main  track ;  that  a  freight- 
train  crew  had  orders  to  pick  this  car  up;  that  when  the  train  reached 
the  spur  the  swing  brakeman,  in  the  performance  of  his  duties  in  con- 
nection with  the  picking  up  of  said  car,  got  off  the  train  near  the 
switch,  and  the  rear  brakeman  also  got  off  for  the  purpose  of  flagging 
a  train  that  was  following.  It  is  true  that  the  employes  on  this  train 
testified  they  did  not  stop,  and  that  none  of  them  threw  the  switch, 
but  whether  they  did  or  not  was  a  question  for  the  jury.  (Houston, 
E.  &  W.  T.  Ry.  .v.  Bunnels,  92  Texas,  306.) 

Or  the  jury  may  have  believed  that  the  section  crew  left  the  switch 
open.  It  was  shown  that  they  quit  work  at  5 :30  p.  m.,  passed  the  spur 
on  a  handcar  going  south  at  about  5:40,  and  returned  about  6:30. 
The  importance  of  this  testimony  becomes  reasonably  apparent  when 
it  is  considered  that  three  trains  passed  the  switch  near  enough  to  the 
time  the  section  men  said  they  passed  it  for  it  to  have  been  necessary 
for  them  to  have  taken  the  spur-track,  or  to  have  removed  the  hand- 
car from  the  main  line,  in  order  to  have  gotten  out  of  the  way.  One 
train  passed  at  5:40  going  north;  another  going  in  the  same  direction 
passed  at  6,  and  still  another,  going  in  the  same  direction,  passed  at 
7 :40.  The  time  the  section  men  said  they  passed  was  5 :40.  This  was 
the  very  time  that  the  evidence  showed  a  train  went  by,  the  hand- 
car going  south  and  the  train  north.  Only  twenty  minutes  later  an- 
other train  passed.  It  is  true  that  they  testified  that  they  did  not 
open  the  switch  or  leave  it  open,  but  if  they  did  they  would  be  actu- 
ated by  the  most  powerful  considerations  to  deny  it,  and  this  was  a 
matter  which  the  jury  might  properly  consider.  And  the  jury  had  be- 
fore them  the  further  fact  that  no  violence  appeared  to  have  been  done 
to  the  switch  or  any  of  the  appliances,  and  the  lock  had  no  appear- 
ance of  having  been  tampered  with.  It  is  pure  speculation  to  sup- 
pose that  a  malicious  person  opened  the  switch.  We  think  the  testi- 
mony was  clearly  sufficient  to  justify  the  submission  of  the  issue  in 
the  charge  complained  of.  (Galveston,  H.  &  S.  A.  Rv.  v.  Thompson, 
116  S.  W.,  109;  Pecos  &  N.  T.  Rv.  v.  Ooffman,  121  S.  W.,  221; 
Houston  &  T.  C.  Rv.  v.  Shapard,  118  S.  W.,  599;  Dallas  Con.  Elec. 
St.  Ry.  v.  Lytle,  106  S.  W.,  102.) 

There  is  no  merit  in  the  third  proposition  under  this  assignment, 
that  the  charge  complained  of  is  upon  the  weight  of  the  evidence  in 
that  it  assumes  that  the  switch  connecting  the  spur-track  and  the 
main  track  was  open.  The  testimony  was  so  conclusive  upon  that 
point  the  court  could  well  assume  it  as  a  fact.  The  assignment  is 
overruled. 

The  remaining  assignment  of  error  complains  that  the  verdict  is  ex- 
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cessive.  There  was  testimony  that  appellee's  wife  is  a  nervous  wreck, 
hopelessly  paralyzed  in  her  lower  limbs,  and  an  intense  sufferer  of 
both  mental  and  physical  pain,  as  a  direct  result  of  the  injuries  in- 
flicted upon  her  in  the  wreck.  There  was  other  testimony  indicating 
that  under  proper  conditions  and  environment,  and  with  proper  care, 
she  might  recover  in  from  three  to  five  months  from  the  time  of 
trial.  The  verdict  is  large,  but  we  can  not  say  from  the  evidence  that 
it  is  so  excessive  as  to  indicate  that  the  jury  was  actuated  by  passion, 
prejudice,  sympathy  or  other  improper  motive  in  fixing  their  award. 

We  find  no  reversible  error  in  the  record,  and  the  judgment  of  the 
court  below  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


W.  H.  Hamilton  v.  Jay  Kegley. 

Decided  October  20,  1909. 


1.— Fundamental  Error — Money  Deposited  in  Court — Judgment. 

In  the  absence  of  an  assignment  of  error,  only  errors  which  are  fundamental 
and  apparent  from  the  face  of  the  record  will  be  considered;  the  failure  of  the 
judgment  to  give  defendant  credit  for  a  sum  tendered  and  paid  into  the  registry 
of  the  court  after  suit  brought,  or  to  otherwise  provide  for  the  disposition  of  the 
deposit,  is  not  such  fundamental  error. 

2.— Same— Disposition  of  Deposit. 

Where  money  tendered  by  defendant  after  suit  brought  by  depositing  it  in 
the  registry  of  the  court  was  not  credited  to  him  or  its  disposition  otherwise 
determined  by  the  judgment,  he  was  not  prejudiced  by  such  omission,  since  the 
deposit  was  thereby  left  subject  to  his  control,  and  he  might  withdraw  it  and 
pay  it  on  the  judgment. 

Error  from  the  District  Court  of  Bell  County.  Tried  below  before 
Hon.  John  M.  Furman. 

Durrett  &  Pendleton,  for  plaintiff  in  error. — The  payment  of  $552.- 
28  was  not  controverted,  ana  it  was  the  duty  of  the  court  to  deduct 
that  amount  from  the  amount  shown  to  be  clue  bv  the  auditor's  re- 
port  and  the  answers  of  the  jury,  and  render  judgment  for  the  balance. 
The  undisputed  facts  show  that  the  judgment  is  for  $552.28  more 
than  defendant  owed  plaintiff.  The  errors  here  asserted  are  errors  of 
law,  are  fundamental,  and  are  apparent  from  the  face  of  the  record, 
and  will  be  considered  by  the  court.  Rev.  Stats.,  art.  1014;  Rule  23, 
Court  Civ.  App.;  Harris  v.  Petty,  66  Texas,  514;  Hahl  v.  Kellogg,  42 
Texas  Civ.  App.,  636;  Adams  v.  Faircloth,  97  S.  W.,  507;  Wilson  v. 
Johnsotf,  94  Texas,  272;  Harper  v.  Dodd,  30  Texas  Civ.  App.,  287; 
Sterling  v.  Self,  30  Texas  Civ.  App.,  284 ;  Holloway  Seed  Co.  v.  Bank, 
92  Texas,  187. 

J.  F.  Hair,  for  defendant  in  error. 

BICE,  Associate  Justice. — Kegley  sued  Hamilton  for  a  balance 
claimed  to  be  due  him  from  Hamilton,  arising  out  of  a  former  part- 
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nership  business  conducted  by  them  at  Belton.  There  was  a  verdict 
and  judgment  in  favor  of  Kegley  for  $699.41,  to  reverse  which  Hamil- 
ton sued  out  this  writ  of  error. 

While  plaintiff  in  error  complains  of  numerous  rulings  of  the  court, 
yet  there  was  no  assignment  of  errors  filed  in  the  lower  court,  as  re- 
quired by  law,  and  therefore  none  is  brought  up  in  the  record;  hence 
we  are  not  called  upon  to  consider  any  error,  except  such  as  may  be 
fundamental  and  apparent  from  the  face  of  the  record,  which  doctrine 
is  admitted  to  be  correct  by  counsel  for  plaintiff  in  error.  See  article 
1018,  Rev.  Civ.  Stats.;  Dist.  Ct.  Rules  97  and  98;  Rules  for  Sup.  Ct., 
22  and  23;  Bopp  v.  Gauzer,  26  S.  W.,  444;  Lewis  v.  Steiner,  84  Texas, 
364;  Durham  v.  Garrett,  decided  at  the  present  term,  not  yet  reported. 

Plaintiff  in  error,  however,  contends  that  there  is  fundamental  error 
apparent  of  record  in  this:  That  it  is  shown  thereby  that  he  had 
paid  to  defendant  in  error,  pending  the  litigation,  the  sum  of  $552.28, 
with  which  he  has  not  been  credited.  While  this  is  not  denied,  yet 
Kegley  testified  that  this  amount,  upon  the  filing  of  his  amended  peti- 
tion, had  been  paid  by  him  into  the  registry  of  the  court  and  is  still 
held  there,  and  there  is  nothing  controverting  his  statement.  This 
being  true,  notwithstanding  that  the  judgment  of  the  court  in  Keg- 
ley's  favor  made  no  provision  for  the  application  of  this  money  in 
payment  of  his  judgment  against  Hamilton,  yet  there  it  nothing  to 
prevent  Hamilton  from  withdrawing  this  money  and  applying  the 
same  in  satisfaction  thereof,  Kegley  having  lost  all  power  and  control 
over  the  same.  It  is  true  that  the  court  might  have  provided  for  the 
application  of  the  same  in  satisfaction,  pro  tanto,  of  the  judgment  ren- 
dered, but  this  does  not  prevent  plaintiff  in  error's  so  applying  it;  and 
doubtless  the  court,  if  it  becomes  necessary,  will  order  the  same  paid 
over  to  Hamilton  for  thi6  purpose.  In  the  absence  of  an  assignment 
of  error  this  failure  on  the  part  of  the  court  to  so  provide  does  not. 
in  our  judgment,  constitute  such  fundamental  error  as  the  authorities 
contemplate  we  should  take  notice  of;  and  the  judgment  is  therefore 
m  all  things  affirmed. 

Affirmed, 
Johnson  County  Savings  Bank  v.  J.  R.  Renpro. 

Decided  October  20,   1909. 

1.— Bills  and  Notes— Failure   of  Consideration— Innocent   Purchaser— Bank— 
Deposit. 

of  a^efen^'oflifLWR8  *  Pur*ha8er  f°r  value  of  time  acceptances,  having  notice 
before f  maturitv  "*  ?ccePtoV°r  failure  of  consideration  after  it;  purchase  but 
th,m  aT  an  nLcInf  "  B0*?PtaM«!  C0UW  not  avail  itself  of  its  right  to  enforce 
the  time  the  TcSSLWfl8?  W,Te  tt  had  fund8  of  the  P*.vee  on  deposit  at 
and  the  accepto From  1  fdl  £Ue;  b/  which  H  could  have  protected  both  Itself 
after  it  haTCice  of  Jf°S8'  ?UJ  itWR8  otherwise  as  to  such  funds  on  deposit 
acceptance  fell 1  due-  JulT  buA  wb,ch  H  Permitted  to  be  withdrawn  before  the 

P  ieii  due,  these  it  could  not  so  apply  to  a  claim  not  due.  , 

2  -^5hTfa?^ty  Bond-ErtoPP<a- 

fraud  the  contract  ofs\ wJlTJ?  J^P^ces  having   the   right   to   rescind  for 

«*  or  sale  for  which  they  were  given  paid  two  of  them  before  the 
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fraud  was  discovered  or  while  making  an  effort  to  adjust  the  dispute  over  them, 
will  not  preclude  him  from  urging  his  defense  against  the  other  acceptances. 

Appeal  from  the  County  Court  of  Wilbarger  County.  Tried  below 
before  Hon.  J.  A.  Nabers. 

F.  P.  McOkee,  for  appellant. — Defendant,  by  paying  draft  and  hold- 
ing goods  for  twelve  months  if  he  had  not  sold  three-fourths  of  them, 
had  a  right  to  return  them  at  contract  price  and  get  his  money  for 
them.  This  option  did  not  expire  .until  after  the  association  had  sold 
out  Bank  could  not  interfere  with  contract  relations  between  its  de- 
positors, the  association  and  its  debtor,  Renfro,  until  it  was  too  late  to 
make  the  deposit.  Homer  v.  National  Bank  of  Commerce,  140  Mo., 
225;  Baker  v.  Kennedy,  53  Texas,  200;  Jordan  v.  National  S.  ft  L. 
Bank,  74  N.  Y.,  467. 

Renfro,  by  paying  two  drafts  after  he  knew  of  quality  of  goods,  is 
estopped  from  asking  bank  to  quarrel  and  litigate  with  its  depositor, 
the  American  Jobbing  Association,  about  the  payment  of  these  drafts, 
or  at  least  has  waived  his  right  to  so  contend.  Brock  v.  Jones,  16 
Texas,  465 ;  Wells  v.  Houston,  23  .Texas  Civ.  App.,  629. 

Plaintiff  could  not  take  the  deposit  of  association  in  satisfaction  of 
last  draft  due  November  13,  1907,  because  this  draft  was  not  due  at 
the  time  they  had  the  deposit,  the  13th  of  September,  1907.  It  could 
not  take  the  September  deposit  in  satisfaction  of  a  November  draft  be- 
cause the  November  draft  was  not  then  due.  Homer  v.  National  Bank 
of  Commerce,  140  Mo.,  225. 

Berry  &  Lucky,  for  appellee. — The  endorsement  of  the  drafts  sued 
on  by  the  American  Jobbing  Association  to  plaintiff  constituted  an  in- 
dependent contract  on  the  part  of  the  endorser  to  pay  the  endorsee  on 
protest.  And  the  plaintiff  was  under  no  obligation  to  pursue  the  ac- 
ceptor (appellee)  in  another  jurisdiction  after  it  learned  of  the  defenses 
to  the  paper  or  had  notice  of  its  repudiation,  and  plaintiff  had  the  right 
and  it  was  its  duty  to  apply  any  money  belonging  to  said  endorser 
coining  into  its  hands  in  due  course  of  business  to  the  payment  of  the 
endorser's  liability.  Sperlin  v.  Peninsular  L.  &  D.  Co.,  18  Texas,  Ct. 
Rep.,  704. 

BICE,  Associate  Justice. — This  was  a  suit  by  appellant  against 
appellee  to  recover  on  three  drafts,  a  series  of  five,  of  date  November 
13,  1906,  drawn  by  the  American  Jobbing  Association  on  appellee  and 
accepted  by  him,  the  last  three  being  each  for  the  sum  of  $74,  all  of 
same  being  due  respectively  four,  six,  eight,  ten  and  twelve  months 
thereafter,  the  first  two  having  been  paid  off  at  maturity. 

Appellee  purchased  from  the  American  Jobbing  Association  an  as- 
sortment of  jewelry  for  which  these  acceptances  were  given.  Subse- 
quent thereto,  on  the  14th  of  December,  1906,  said  Association,  for 
value,  endorsed  said  drafts  to  appellant  herein,  who  took  same  without 
notice  of  any  of  appellee's  defenses  thereto. 

The  appellee  defended  on  the  ground,  among  other  things,  of  the 
Vol.  LVn  Civil— 11. 
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failure  of  consideration  of  said  acceptances  in  this,  that  he,  not  being  a 
judge  of  jewelry,  relied  upon  the  representations  of  the  agent,  and  was 
induced  to  purchase  said  jewelry  by  reason  of  said  representation  made 
by  said  association  to  the  effect  that  the  same  were  first-class  goods, 
merchantable,  and  of  good  quality;  whereas,  said  jewelry  proved  to  be 
worthless,  and  said  representations  were  therefore  fraudulent.  He  fur- 
ther plead  that  plaintiff  was  not  an  innocent  holder  for  value,  without 
notice,  and  further  that  plaintiff,  after  it  had  been  informed  before  the 
maturity  of  the  acceptances  of  the  fraud  that  had  been  practiced  upon 
him  in  the  purchase  of  said  jewelry,  and  that  the  consideration  for  said 
acceptances  had  failed,  had  paid  the  first  two  thereof,  and  that  plain- 
tiff had  sufficient  funds  in  its  hands  belonging  to  said  American  Job- 
bing Association  before  and  at  the  time  of  the  maturity  of  said  last 
three  acceptances  to  cover  same,  and  which  he  contended  should  have 
been  applied  in  payment  thereof. 

Appellant,  by  supplemental  petition,  further  plead  that  it  was  an  in- 
nocent purchaser  for  value  of  said  acceptances,  without  notice  of  the 
infirmity  in  said  paper,  and  likewise  plead  that  at  the  time  of  the  pur- 
chase of  said  jewelry  the  said  American  Jobbing  Association  had  exe- 
cuted to  defendant  a  contract  of  guaranty  as  to  the  quality  of  said  jew- 
elry, etc.,  wherefore  he  was  precluded  from  asserting,  any  defense 
against  the  judgment  sought  against  him. 

Upon  trial  before  the  court  without  a  jury  judgment  was  rendered 
in  favor  of  the  defendant,  from  which  this  appeal  is  prosecuted. 

While  there  are  a  number  of  assignments  assailing  the  correctness 
of  the  judgment  of  the  court  for  several  reasons,  still,  we  think  it  only 
necessary  to  notice  the  principal  one,  which,  in  our  judgment,  is  de- 
cisive of  the  questions  presented. 

Appellant  insists  that  the  defendant  has  .no  right  in  equity  to  set  up 
as  against  it  a  failure  of  consideration  of  the  acceptances,  and  to  urge 
its  failure  to  apply  the  funds  of  the  association  in  its  hands  to  the  sat- 
isfaction of  said  acceptances  as  a  defense  to  this  action,  since  it  con- 
tends that  it  was  an  innocent  purchaser  of  said  drafts,  for  value,  be- 
fore maturity,  without  notice  of  any  infirmity  therein,  and  especially  so, 
since  there  were  no  funds  in  its  hands  belonging  to  the  association  at 
the  time  of  the  maturity  of  the  last  acceptance. 

It  is,  however,  urged  on  the  part  of  appellee  that  the  judgment 
should  be  sustained  because  of  appellant's  failure,  after  notice  of  the 
fraud  and  failure  of  consideration  therefor,  to  apply  the  funds  in  its 
hands  belonging  to  said  association  to  the  satisfaction  thereof,  and  this 
is  true  notwithstanding  he  had  paid  the  first  two  thereof  without  ob- 
jection, asserting  that  it  would  be  inequitable  to  do  so,  and  cites  in 
support  of  said  insistence  the  cases  of  Sperlin  v.  Peninsula  Loan  & 
Discount  Co.,  18  Texas  Ct.  Rep.,  704  et  seq. ;  also  the  case  of  Van 
Winkle  Gin  &  Machinery  Co.  v.  Citizens'  Bank  of  Buffalo,  89  Texas, 
147  et  seq.  While  the  case  first  cited  is  in  its  facts  very  much  like  the 
present  case,  and,  in  some  respects,  seems  to  support  appellee's  conten- 
tion, still,  in  our  judgment,  it  is  dissimilar  to  and  distinguishable  from 
the  case  at  bar  in  this,  that  in  that  case  it  was  clearly  shown  by  the 
proof  that  the  bank,  the  holder  of  the  acceptances  sued  upon,  was  not 
an  innocent  purchaser  for  value;  and  further,  the  question  was  not 
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raised  in  that  case  as  to  whether  there  was  any  deposit  in  the  bank  in 
favor  of  the  drawer  of  the  checks  at  the  time  of  the  maturity  thereof. 

In  the  last  case  cited  the  record  discloses  that  the  bank  not  only  had 
notice  of  the  infirmity  of  the  paper  and  the  failure  of  consideration  be- 
fore maturity  thereof  and  before  suit  was  brought  thereon,  but  likewise 
had  at  the  time  of  its  maturity,  and  at  the  time  of  the  institution  of 
the  suit,  a  large  amount  of  money  in  its  hands  belonging  to  the  drawer 
of  the  drafts  sued  upon ;  wherefore,  it  was  held  bound,  in  equity  and 
good  conscience,  to  protect  the  acceptor  of  the  paper  by  the  application 
of  said  funds  of  the  endorser  to  the  payment  of  said  acceptances.  So 
that,  in  our  judgment,  each  of  those  cases  presents  a  different  state  of 
facts  from  those  under  consideration  here,  and  which,  in  our  opinion, 
renders  them  inapplicable  to  the  questions  here  presented,  and  there- 
fore of  no  controlling  effect. 

It  is  said  by  Judge  Denman  in  Van  Winkle  Gin  Co.  v.  Citizens' 
Bank,  supra:  "The  relation  of  the  bank  to  its  depositors  is  that  of 
debtor  and  creditor,  and  its  right  to  offset  its  indebtedness  to  the  de- 
positor against  the  indebtedness  of  the  latter  to  it  is  of  an  equitable 
nature,  intended  for  its  protection,  and  does  not  depend  upon  any  stat- 
ute in  relation  to  offsets.  It  is  generally  said  that  it  is  optional  with 
the  bank  whether  it  will  avail  itself  of  this  right.  32  Mo.,  191 ;  6  N. 
Y.,  271 ;  34  Barb.,  298 ;  2  N.  Y.,  352 ;  6  Wend.,  610 ;  21  Me.,  426 ;  16 
Week.  Xo.  Cas.,  509.  The  instances  in  which  it  has  been  held  that  the 
bank  had  the  absolute  right  to  determine  whether  it  would  or  would 
not  exercise  its  privileges  were  cases  in  which  it  was  not  appealing  to 
the  courts  to  apply  any  equitable  principle  in  order  to  allow  it  to  re- 
cover, as  the  Citizens*  Bank  of  Buffalo  is  doing  here  against  an  inno- 
cent party  to  the  paper  who,  but  for  the  application  of  such  principle 
could  not  be  held  liable.  If  the  Buffalo  Forge  Company  had  not  trans- 
ferred the  bill  before  maturity,  or  if  at  the  time  of  the  indorsement  the 
bank  had  known  of  the  failure  of  consideration,  it  is  clear  that  such 
failure  would  have  been  a  complete  defense.  This  is  not  disputed. 
McDonald  Manfg.  Co.  v.  Moran,  52  Wis.,  203;  Mann  v.  National  Bank 
of  Springfield,  Ohio,  30  Kan.,  412.  But  although,  in  good  conscience, 
plaintiff  in  error  ought  not,  as  between  it  and  the  Buffalo  Forge  Co., 
or  any  one  claiming  under  or  through  the  latter  with  notice,  to  be  held 
to  pay  the  bill,  nevertheless  it  will  not  be  allowed  to  assert  its  defense 
to  the  prejudice  of  the  endorsee  bank,  because  the  latter  has  invoked 
the  protection  thrown  round  it  by  the  law  as  an  innocent  purchaser. 
As  between  the  acceptor  and  the  innocent  holder,  the  latter  will  be  ab- 
solutely protected,  because  the  former  has  carelessly  launched  upon  the 
market  its  unqualified  promise  to  pay,  whereby  the  latter  was  induced 
to  acquire  same.  But  while  the  law  protects  the  innocent  holder  at  the 
expense  of  the  negligent  but  innocent  acceptor,  it  does  not  permit  the 
former  to  use  his  vantage  ground  for  the  purpose  of  going  beyond  his 
protection  and  wilfully  inflicting  on  the  latter  a  wrong  in  order  to 
favor  the  fraudulent  endorser  who  in  justice  and  good  conscience  ought 
to  pay  the  bill." 

It  must  be  borne  in  mind,  however,  that  in  that  case  an  entirely  dif- 
ferent set  of  facts  from  those  here  presented  were  before  the  court  for 
consideration.     Beside  the  fact  that  the  bank  had  ample  funds  in  its 
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hands,  both  at  the  time  of  the  maturity  of  the  paper  and  at  the  insti- 
tution of  the  suit,  with  which  to  have  protected  itself,  and  that  both 
it  and  the  drawer  of  the  paper  lived  in  a  foreign  State,  it  was  further 
shown  that  the  suit  was  brought  at  the  instance  of  the  drawer  of  the 
draft  in  that  case,  who  had  agreed  to  hold  the  bank  harmless  in  the 
event  of  a  failure  of  said  suit.    To  show  that  the  court  evidently  gave 
much  wefght  to  the  fact  that  there  was  money  in  the  hands  of  the  bank 
belonging  to  the  endorser  at  the  time  of  maturity  of  the  paper  after 
notice  of  its  dishonor,  and  with  which  it  could  have  amply  protected 
itself,  we  beg  to  further  quote  from  the  opinion  by  Judge  Denman  in 
the  same  case,  as  follows :    "The  bank  had  the  undoubted  right  to  say 
to  the  forge  company:    'You  have  indorsed  us  a  paper  which,  as  be- 
tween you  and  the  acceptor,  the  latter  ought  not  to  pay.     We  have 
money  belonging  to  you  in  our  hands  sufficient  to  satisfy  your  contract 
of  indorsement  now  due,  and  we  elect  to  avail  ourselves  of  our  equitable 
right  to  apply  the  same  as  an  offset  and  in  settlement  of  your  contract 
and  return  to  you  the  paper,  rather  than  pursue  the  innocent  acceptor 
in  another  jurisdiction,  especially  since  such  pursuit  can  not  possibly 
be  necessary  for  our  protection.     We  will  not  use  the  shield  thrown 
round  us  by  law  solely  for  our  protection  as  innocent  purchasers  as  a 
subterfuge  to  aid  you  in  enforcing  through  us  an  unjust  demand/ 
Such  a  position  would  have  been  unassailable  in  morals  and  in  law. 
The  bank,  however,  elected  the  contrary.    The  case  then  comes  to  this: 
The  indorser  in  good  conscience  should  pay;  the  bank  has  its  funds  in 
its  hands  sufficient  to  satisfy  the  demand  with  a  perfect  right  in  equity 
to  offset  same  in  satisfaction  of  the  bill ;  the  pursuit  of  the  acceptor  in 
a  foreign  jurisdiction  is  clearly  not  necessary  to  the  bank's  protection, 
but  can  only  serve  to  allow  the  endorser  to  avail  himself  of  the  protec- 
tion given  by  law  to  an  innocent  purchaser  in  order  to  cut  the  acceptor 
off  from  a  just  defense  and  compel  it  to  pay  a  sum  of  money  which  in 
equity  it  should  not  pay." 

While  the  evidence  shows  that  the  defendant  was  induced  to  purchase 
the  jewelry  on  account  of  fraudulent  representations  made  with  refer- 
ence to  its  quality  by  said  Association,  and  that  the  same  proved 
worthless  and  there  was  a  total  failure  of  consideration  for  said  accept- 
ances, yet  it  also  appears  to  our  satisfaction  that  the  appellant  was  an 
innocent  holder  for  value,  without  notice,  of  the  same;  and  while,  sub- 
sequent to  its  purchase  of  said  paper  and  before  maturity  thereof,  it 
had  notice  of  said  infirmity  therein  and  defendant's  refusal  to  pay  the 
same,  still  it  also  appears  that  at  the  time  of  the  maturity  of  the  last 
acceptance  there  were  no  funds  in  its  hands  belonging  to  said  associa- 
tion, but,  on  the  contrary,  there  was  an  overdraft  by  said  association 
amounting  to  some  eight  hundred  dollars.  We  are  of  the  opinion,  for 
these  reasons,  that  it  would  be  inequitable,  so  far,  at  least,  as  the  last 
acceptance  is  concerned,  to  apply  the  equitable  doctrine  invoked  here, 
and  thereby  defeat  the  right  of  recovery  on  the  part  of  appellant 
thereon.  It  appears,  it  is  true,  as  to  the  other  two  acceptances  sued 
on,  that  there  were  funds  in  the  hands  of  the  bank  after  their  ma- 
turity belonging  to  said  association,  more  than  sufficient  to  have 
liquidated  them,  and  as  to  them  the  defense  urged,  we  think,  is  ap- 
plicable; but  we  do  not  believe  that  the  bank,  appellant  in  this  case, 
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would  have  any  right  to  apply  funds  in  his  hands  belonging  to  said 
association  to  the  payment  of  said  last  acceptance  before  the  maturity 
thereof.  Certainly  if  the  bank  itself,  as  between  it  and  its  depositor, 
the  American  Jobbing  Association,  in  this  case  would  have  no  right 
to  set  of!  its  unmatured  demand  against  said  depositor,  then  it  would 
be  inequitable  to  hold  that  it  should  be  compelled  in  this  case  to  have 
applied  any  funds  in  its  hands  that  may  have  been  shown  to  belong 
to  said  association  in  payment  of  its  unmatured  claim,  in  an  effort  to 
protect  the  innocent  acceptor,  because  it  could  not  be  held,  it  se^ms  to 
ns.  that  it  should  be  required  to  place  itself  at  disadvantage  for  the 
benefit  of  the  acceptor.  The  equitable  doctrine  invoked,  in  our  judg- 
ment, should  only  be  applied  when  it  could  work  no  injury  to  the 
bona  fide  purchaser  of  the  paper,  and  in  support  of  this  doctrine  we 
cite  the  following  authorities:  Homer  v.  National  Bank  of  Commerce, 
140  Mo.,  225;  Jordan  v.  National  Shoe  &  Leather  Bank,  74  N.  Y., 
467;  1  Morse  on  Banking,  3d  ed.,  p.  563,  sec.  329;  Randolph  on  Com- 
mercial Paper,  vol.  3,  sec.  1441;  Commercial  Nat'l  Bank  v.  Proctor, 
98  111.,  558;  First  Nat'l  Bank  v.  Peltz,  176  Pa.  St.,  513. 

Appellant  likewise  urges  that  since  a  guaranty  bond  was  given  by 
the  jewelry  association  to  the  defendant,  indemnifying  him  against 
loss  under  the  contract,  and  further  that  since  the  payment  of  the  first 
two  acceptances  without  objection  by  him,  he  should  be  held  to  have 
waived  the  right  of  urging  his  equitable  defense  thereto.  We  think  it 
only  necessary  to  say  in  reply  to  this  contention  that  the  defendant 
had  the  right,  on  the  ground  of  the  fraud  pleaded,  to  rescind  and  can- 
cel the  contract,  and  that  when  the  first  two  acceptances  were  paid  by 
him  he  was  not  fully  aware  of  the  worthlessness  of  said  jewelry,  or  if 
bo,  there  was  at  that  time  an  effort  being  made  by  him  to  adjust  the 
dispute  with  the  association,  for  which  reasons,  in  our  judgment,  he 
was  not  precluded  from  urging  said  defense,  and  appellant's  contention 
is,  therefore,  without  merit. 

Believing  that  the  court  erred  in  rendering  judgment  against  appel- 
lant so  far  as  the  last  acceptance  is  concerned,  its  judgment  in  this  re- 
spect is  now  here  reversed  and  rendered  in  favor  of  appellant  for  the 
sum  of  seventy-four  dollars,  with  six  percent  interest  thereon  from 
date  of  maturity  thereof,  the  same  being  the  amount  due  on  said  last 
acceptance;  but  the  judgment  in  appellee's  favor  as  to  the  other  two 
acceptances  will  not  be  disturbed,  but  is  affirmed. 

Affirmed  in  part  and  reversed  and  rendered  in  part 


Wichita  Mill  &  Elevator  Co.  et  al.  v.  State  op  Texas  et  al. 

Decided  October  20,  1909. 

1. — District  Clerk — Colts — Copies  of  Petition. 

Plaintiff,  suing  in  one  action  numerous  defendants  residing  in  various 
counties,  furnished  the  district  clerk  printed  copies  of  the  petition  for  service 
upon  them;  these  as  furnished  required  some  pasting  of  printed  corrections  and 
filling  of  blanks  by  hand,  and  a  part  of  the  printing  bill  was  paid  by  tho  clerk; 
tut  the  latter  agreed  to  charge  plaintiff  with  costs  therefor  under  section  2  of 
the  Act  of  March  12,  1901,  Laws,  27th  Leg.,  p.  24,  as  in  case  where  the  copies 


166  Texas  Civil  Appeals  Reports,  Vol.  57.  [October, 

were  furnished  by  plaintiff  and  merely  examined  and  certified  by  the  clerk, 
instead  of  the  fee  allowed  him  by  section  1  for  making  the  copies.  Held,  that 
the  clerk  was  estopped  by  such  agreement  from  taxing  as  costs  against  defend- 
ants, who  had  been  cast  in  the  suit,  the  fees  allowed  him  by  section  1  of  such 
Act,  for  making  certified  copies  of  the  petition  for  service  on  defendants. 

2. — Same — Costs  Incurred  by  Plaintiff — Judgment  against  Defendant. 

Where  plaintiff  has  judgment  the  defendant  is  taxable  for  costs  incurred 
by  plaintiff,  only  in  the  amount  for  which  plaintiff  was  liable. 

Error  from  the  District  Court  of  Travis  County.  Tried  below  before 
Hon.  George  Calhoun. 

J.  W.  Terry,  W.  D.  Williams,  H.  M.  Garwood  and  M.  M.  Crane,  for 
defendants  in  error. — It  being  shown  that  the  copies  of  the  petition 
served  on  the  nonresident  defendants  were  prepared  and  submitted  to 
the  clerk  by  the  plaintiff,  the  State  of  Texas,  and  that  the  only  duty 
of  the  clerk  in  connection  therewith  was  to  compare  same,  and  if  found 
correct  to  certify  thereto,  he  was  entitled  to  ten  cents  per  page  of  three 
hundred  (300)  words,  and  no  more,  for  such  service  of  comparing,  and 
fifty  (50)  cents  for  each  certificate  and  seal,  amounting  in  the  aggre- 
gate to  five  hundred,  sixty-six  and  50-100  ($566.50)  dollars.  Acts  of 
1901,  p.  24. 

R.  L.  Venn  and  Warren  W.  Moore,  for  D.  J.  Pickle,  district  clerk. — 
The  evidence  not  only  failed  to  show  that  the  plaintiff,  the  State  of 
Texas,  furnished  to  the  clerk  the  necessary  number  of  true  and  oorrect 
copies  of  the  petition  for  service  upon  the  nonresident  defendants,  but, 
on  the  contrary,  it  was  shown  by  the  absolutely  uncontroverted  evi- 
dence that  the  plaintiff  did  not  prepare  or  furnish  to  the  clerk  any  such 
true  and  correct  copies  of  the  petition,  and  this  being  the  case,  it  was 
not  only  the  right  of  the  clerk,  but  it  was  his  duty  under  the  iaw,  to 
charge  for  such  copies  of  the  petition  issued  by  him  at  the  rate  of 
twenty  cents  per  one  hundred  words.  Rev.  Stats.,  art.  2453,  as  amended 
by  Laws  of  1901,  p.  24. 

KEY,  Associate  Justice. — The  State  brought  this  suit  against  a 
large  number  of  defendants  for  alleged  violations  of  the  anti-trust  stat- 
ute of  the  State.  At  the  trial  judgment  was  rendered  in  favor  of  the 
State  for  $35,000,  and  the  defendants  have  brought  the  case  to  this 
court  by  writ  of  error. 

The  only  question  presented  for  decision  relates  to  the  action  of  the 
District  Court  in  overruling  a  motion  to  retax  the  bill  of  cost?  made 
out  and  claimed  by  D.  J.  Pickle,  the  clerk  of  that  court.  His  bill  of 
costs  includes  an  item  of  $3,090  for  issuing  and  certifying  to  103 
copies  of  the  plaintiffs'  petition.  The  motion  to  retax  challenged  the 
correctness  of  that  item  and  asserted  that  he  was  only  entitled  to 
$566.50  for  the  services  referred  to.  The  trial  court  overruled  the  mo- 
tion to  retax  and  that  ruling  is  assigned  as  error. 

Pees  which  district  clerks  are  allowed  to  charge  are  fixed  by  the  Act 
of  the  Twenty-seventh  Legislature,  approved  March  12.  1901,  and  so 
much  of  it  as  has  application  to  this  case  reads  as  follows: 

"Section  1.     Be  it  enacted  by  the  Legislature  of  the  State  of  Texas: 
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That  the  clerks  of  the  District  Courts  shall  receive  for  the  following 
services  in  civil  cases  the  following  fees,  to  wit: 

"For  copy  of  petition,  including  certificate  and  seal,  each  one  hun- 
dred words,  $  .20. 

"Sec.  2.  Whenever  in  any  suit  a  certified  copy  of  any  petition  or  any 
other  instrument  is  necessary  in  the  District  Court,  it  shall  be  lawful 
for  the  plaintiff  or  defendant  to  prepare  such  true  and  correct  copy 
thereof,  and  submit  the  fame  to  the  clerk  of  the  District  Court,  whose 
duty  it  shall  be  to  compare  the  same  with  the  original  instrument,  and 
if  found  to  be  correct  he  shall  attach  his  certificate  of  true  copy.  For 
such  services  he  shall  receive  50  cents  for  each  certificate  and  seal,  and 
in  addition  thereto  the  sum  of  10  cents  per  page,  three  hundred  words 
to  the  page,  for  each  page  of  each  copy/' 

It  is  conceded  by  counsel  that  if  the  clerk  was  entitled  to  charge 
under  the  first  section  his  bill  is  correct  and  the  motion  was  properly 
overruled ;  but  if  he  was  not  entitled  to  charge  under  that  section, 
and  should  have  made  his  charge  under  the  second  section,  the  motion 
should  have  been  granted  and  the  item  of  costs  referred  to  reduced 
to  $566.50.  The  undisputed  testimony  shows  that  the  attorney-gen- 
eral's department  originally  decided  to  sue  each  defendant  separately, 
and,  in  view  of  that  fact,  decided  to  prepare  a  form  of  petition  and 
have  it  printed.  It  was  also  shown  that  an  agreement  was  entered 
into  between  the  attorney-general's  department  and  Mr.  J.  P.  Hart, 
then  the  clerk  of  the  District  Court  of  Travis  County,  with  a  view 
to  having  enough  copies  printed  for  Mr.  Hart's  use  in  sending  out 
copies  of  the  petition  with  the  citations,  to  be  served  on  the  several 
defendants  residing  out  of  the  county,  Mr.  Hart  agreeing  to  pay  his 
proportion  of  the  expense  of  printing  the  petitions.  The  attorney- 
generaFs  department  had  800  copies  of  the  petition  printed  and  deliv- 
ered to  that  department.  Mr.  Hart  testified  that  he  offered  to  pay 
that  department  his  portion  of  the  printing  expense,  which  the  repre- 
sentative of  the  department  to  whom  the  offer  was  made  declined  to 
accept,  and  Mr.  Hart  paid  ^nothing  under  the  agreement  referred  to, 
and  went  out  of  office  before  the  suit  was  filed.  Mr.  Hart  was  suc- 
ceeded by  Mr.  Pickle,  the  present  clerk,  who  advised  the  attorney- 
general's  department  that  he  was  willing  to  carry  out  the  agreement 
made  with  Mr.  Hart,  and  was  told  by  the  department  that  that  was 
all  right,  but  that  they  were  not  then  ready  to  bring  the  suit.  Finally 
the  attorney-general's  department  decided  to  bring  only  one  action 
against  all  of  the  defendants;  and,  in  view  of  that  decision,  it  became 
necessary  to  make  6ome  changes  in  the  petition  which  had  been  pre- 
pared and  printed  but  not  filed.  The  petition  as  originally  prepared 
consisted  of  thirty  pages  of  printed  matter,  blank  lines  being  left  on 
the  first  and  second  pages  for  the  insertion  of  the  names  and  residences 
of  the  defendants,  and  on  the  last  page  blanks  were  left  for  the  signa- 
ture of  the  attorney-general  and  the  other  attorneys  associated  with 
him  in  the  case.  Having  reached  the  conclusion  to  file  but  one  suit, 
the  attorney-general  department  had  a  leaflet  prepared  and  printed, 
changing  the  first  three  pages  of  the  petition  so  as  to  show  the  names 
and  residences  of  the  several  defendants,  which  three  pages  were 
pasted  in  the  front  of  one  copy  of  the  original  petition;  and  had  an- 


168  Texas  Civil  Appeals  Beports,  Vol.  57.  [October, 

other  leaflet  printed  and  pasted  in  so  as  to  constitute  the  last  page  of 
the  petition,  which  leaflet  made  a  change  in  the  prayer.  On  November 
9,  1907,  the  suit  was  instituted,  and  the  copy  of  the  petition  referred 
to,  with  the  leaflets  pasted  in,  the  attorneys'  names  signed  and  a  few 
other  formal  blanks  filled  in  writing,  was  used  for  that  purpose. 

Before  the  suit  was  brought  there  was  an  understanding  between 
Mr.  Lightfoot,  an  assistant  attorney-general,  acting  for  the  State,  and 
Mr.  Pickle,  in  person,  to  the  effect  that  if  the  State  was  cast  in  the 
suit  and  the  costs  taxed  against  it,  Mr.  Pickle  was  not  to  claim  or  re- 
ceive any  more  than  the  costs  allowed  under  the  second  section  of  the 
statute  above  quoted,  and  at  the  same  time  Mr.  Lightfoot  informed  Mr. 
Pickle  that  he  had  the  printed  copies  of  the  petition  which  he  desired 
to  furnish  him  to  be  used  in  serving  the  parties  outside  of  the  county, 
and  Mr.  Pickle  sent  to  the  attorney-general's  office  and  obtained  the 
necessary  copies,  including  the  leaflets  necessary  to  correct  the  petition 
as  originally  printed.  The  leaflets  had  not  been  pasted  in,  but  Mr. 
Pickle  and  his  deputies  pasted  them  in  and,  with  typewriter,  pen  and 
ink,  filled  in  the  blanks,  so  as  to  make  correct  copies  of  the  petition 
as  filed,  and  these  copies  were  used  by  Mr.  Pickle  in  making  the  103 
certified  copies  referred  to  in  the  item  of  costs  under  consideration. 
Mr.  Pickle  stated  in  his  testimony  that  at  the  time  the  suit  was  filed 
he  had  a  conversation  with  Mr.  Lightfoot  in  regard  to  what  the  State 
was  to  pay  in  the  event  it  was  defeated  in  the  suit  and  cast  in  the 
costs.  He  states  that  he  said  he  was  going  to  charge  "right  straight 
through  for  the  petitions,  but  that  if  the  State  lost  its  case,  on  ac- 
count of  the  large  amount  of  costs  in  it,  he  was  willing  to  charge  un- 
der the  statute  for  comparing  and  certifying."  He  also  testified  that 
at  the  time  the  service  was  rendered  he  entered  the  charges  in  his  fee 
book  under  the  first  section  of  the  statute  and  for  the  amount  now 
claimed. 

It  was  also  shown  that  the  company  that  did  the  printing  had  at- 
tempted to  collect  $23  as  part  payment  therefor  from  both  Mr.  Hart 
and  Travis  County,  and  that  three  days#after  this  motion  was  filed 
Mr.  Pickle  paid  that  bill.  It  was  not  shown  that  Mr.  Pickle  had  ever 
acquired  Mr.  Hart's  interest  or  been  subrogated  to.  his  rights  under  the 
agreement  between  him  and  the  attorney-general's  department. 

We  have  reached  the  conclusion  that  the  motion  to  retax  was  well 
taken,  and  that  the  trial  court  erred  in  overruling  it.  It  is  not  deemed 
necessary  to  determine  whether  or  not  section  2  of  the  statute  should 
be  liberally  construed  in  favor  of  the  litigant  or  strictly  construed  in 
favor  of  the  officer,  because  we  are  of  opinion  that,  upon  the  undis- 
puted testimony  Mr.  Pickle,  the  clerk,  is  estopped  from  claiming  costs 
in  the  particulars  under  consideration  otherwise  than  as  provided  by 
that  section  of  the  statute.  Even  if  his  predecessor,  Mr.  Hart,  was 
part  owner  of  the  800  copies  of  the  petition  which  were  delivered  to 
the  attorney-general's  department,  which  point  we  do  not  decide,  such 
ownership  resulted  from  a  private  and  unofficial  contract  on  Mr.  Hart's 
part,  and  Mr.  Pickle  was  not  subrogated  thereto  by  reason  of  the  fact 
that  he  succeeded  Mr.  Hart  as  district  clerk.  This  being  the  case,  it 
must  be  held  that  the  printed  copies  of  the  petition,  together  with  the 
printed  leaflets  intended  to  be  pasted  in  and  used  as  part  of  the  same, 
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were  furnished  for  the  purpose  of  obtaining  for  the  plaintiff  the  bene- 
fit of  section  2  of  the  statute  under  consideration.  Such  being  the 
case,  and  the  clerk  having  used  them  knowing  that  they  were  fur- 
nished for  that  purpose,  he  must  be  held  to  have  waived  any  objec- 
tion which  he  might  otherwise  have  made.  If  he  had  declined  to  use 
them  and  had  notified  the  plaintiff's  counsel  of  that  fact,  then  it  would 
be  necessary  to  decide  whether  or  not  what  was  furnished  constituted 
a  true  and  correct  copy  of  the  plaintiff's  petition.  But,  not  having 
pursued  that  course,  and  having  accepted  and  used  what  was  furnished 
to  him  upon  the  theory  that  it  was  meeting  the  requirements  of  sec- 
tion 2  of  the  statute,  it  would  be  unjust  and  inequitable  to  permit 
him  to  deny  the  correctness  of  the  copies  furnished.  He  was  furnished 
with  printed  matter  which,  when  placed  together,  constituted  correct 
copies  of  the  petition;  with  a  few  exceptions,  consisting  of  blanks  in 
which  to  insert  names,  dates  and  a  few  other  formal  matters.  The  en- 
dorsements on  the  back  of  the  petition  did  not  constitute  part  of  the 
petition,  and  it  was  not  necessary  that  they  should  be  included  in  the 
copies  served  on  the  defendants.  (Pruitt  v.  State,  92  Texas,  434,  49 
S.  W.,  366.)  At  any  rate,  the  actual  services  rendered  by  the  clerk, 
using  the  material  furnished  by  the  plaintiff,  was  so  small  in  compari- 
son to  what  would  have  been  required  to  make  copies  of  the  petition, 
as  required  by  the  first  section  of  the  statute,  as  to  demonstrate  that 
it  would  be  inequitable  to  allow  the  clerk  to  accept  and  use  that  ma- 
terial upon  the  understanding  that,  as  between  him  and  the  plaintiff, 
he  was  to  look  to  section  2  of  the  statute  for  his  compensation,  and 
thereafter  assert  his  right  to  claim  more,  as  prescribed  by  the  first 
section. 

But  it  is  contended  and  urged  on  behalf  of  the  clerk  that,  as  the 
costs  were  adjudged  against  the  defendants,  it  is  immaterial  what 
amount  of  costs  he  would  have  been  entitled  to  claim  if  they  had  been 
adjudged  against  the  plaintiff.  In  other  words,  the  argument  is  that 
there  is  no  privity  between  the  plaintiff  and  defendants,  and  that  the 
latter  are  not  subrogated  to  the  rights  of  the  former.  It  is  prescribed 
by  statute  that  "each  party  to  any  suit  shall  be  responsible  to  the  offi- 
cers of  the  court  for  the  costs  incurred  by  himself ."  (Article  1421.) 
And  it  is  also  declared  that  "each  party  to  a  suit  shall  be  liable  for  aU 
costs  incurred  by  him,  and  in  case  the  costs  can  not  be  collected  of 
the  party  against  whom  the  same  have  been  adjudged,  execution  may 
issue  against  any  party  in  such  suit  for  the  amount  of  costs  incurred 
by  such  party,  but  no  more."     (Rev.  Stats.,  art.  2491.) 

From  these  provisions  of  the  statute  we  conclude  that  when  the  costs 
are  incurred  the  party  at  whose  instance  and  on  whose  behalf  they  are 
incurred  becomes  primarily  liable  therefor;  and,  while  such  primary 
liability  may  be  changed  by  the  judgment  to  secondary  liability,  the 
liability  itself  never  ceases  until  the  costs  are  paid.  So  in  this  case, 
the  item  of  costs  under  consideration  having  been  incurred  by  and  on 
behalf  of  the  State,  who  was  the  plaintiff,  that  liability  did  not  cease 
when  the  costs  were  adjudged  against  the  defendants.  In  other  words, 
when  a  party  is  cast  in  a  suit,  unless  it  is  otherwise  ordered  by  the 
court,  he  becomes  liable,  not  only  for  the  costs  incurred  on  his  behalf, 
but  for  those  incurred  on  behalf  of  his  adversary;  but  as  tp  the  latter 
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costs  they  are  such,  and  such  only,  as  were  incurred  by  and  properly 
chargeable  to  the  adverse  party.  Hence  we  conclude  that  a  proper  con- 
struction of  the  statute,  as  well  as  sound  public  policy,  requires  a  hold- 
ing that  an  officer  of  the  court  should  not  be  permitted  to  discriminate 
between  litigants,  and  charge  fees  against  one  at  a  higher  rate  than 
he  could  have  charged  against  the  other,  if  the  latter  had  been  cast  in 
the  suit. 

We  do  not  concur  in  the  contention  that,  in  determining  the  liabil- 
ity of  the  defendants,  it  is  immaterial  what  may  have  been  the  liability 
of  the  plaintiff.  On  the  contrary,  and  by  force  of  article  2491  of  the 
statute,  on  the  item  of  costs  here  involved,  and  all  others  incurred  by 
the  plaintiff,  the  defendants'  liability  is  measured  by  and  limited  to  the 
liability  of  the  plaintiff.  As  to  such  costs  the  clerk  has  no  right  to 
claim  any  more  from  the  defendants  than  he  could  have  claimed  from 
the  plaintiff. 

The  judgment  of  the  District  Court  on  the  motion  will  be  re- 
versed and  judgment  here  rendered  sustaining  the  motion  to  retax  the 
costs,  and  reducing  the  item  referred  to  from  $3,090  to  $566.50.  The 
main  judgment  will  be  affirmed.  Crjsts  of  this  court  taxed  against 
defendant  in  error  Pickle. 

Reversed  and  rendered  in  part  and  in  part  affirmed. 


Galveston,  Harrisburg  &  San  Antonio  Railway  Company  v. 

Houston  Electric  Company. 

Decided  October  20,  1909. 

1. — Street  Railways — Construction  upon   Highways — Constitution. 

Section  7,  of  article  10,  of  the  Constitution,  is  merely  prohibitive,  but 
recognizes  by  implication  the  right  to  build  street  railways  within  any  city, 
town  or  village,  or  upon  any  public  highway  when  the  consent  of  those  to  whom 
the  supervision  and  control  of  the  streets  and  highways  are  confided,  is  obtained. 

2. — Public  Highways — Constitution. 

The  term  "public  highways"  as  used  in  section  7,  article  10  of  the  Consti- 
tution is  used  to  describe  some  public  thoroughfare  different  from  a  street 
in  a  city,  town  or  village  and  can  not  be  construed  to  mean  streets,  nor  can 
it  be  held  to  apply  to  streets  in  an  incorporated  town  or  village  as  dis- 
tinguished from  the  streets  in  an  unincorporated  city,  town  or  village. 

3. — Same — Local  Authorities. 

The  Commissioners  Court  are  the  "local  authorities"  in  this  State  within 
the  purview  of  section  7,  article  10  of  the  Constitution,  who  have  authority  to 
giant  permission  to  build  a  street  railway  along  a  public  highway  in  the  country. 

4. — Street  Railway — Intersection  of  Railroad. 

A  street  railway  company  to  whom  has  been  granted  by  the  Commissioners 
Court  of  the  county  the  right  to  construct  its  road  along  a  public  highway 
can  not  be  prevented  by  a  steam  or  commercial  railroad  company  from  inter- 
secting its  track  also  on  snid  highway. 

5. — Corporation — Rights  Fixed  by  Charter. 

The  character,  rights  and  duties  of  a  corporation  are  fixed  by  its  charter, 
and  these  can  not  be  changed  by  an  order  of  a  Commissioners'  Court  authorizing 
it  to  do  acts  and  perform  services  which  are  not  warranted  by  its  charter. 
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6.— Street  Hallways — Acts  Construed. 

Neither  the  Act  of  1901    (Gen.  Laws  1901,  pp.  255,  256),  nor  the  Act  of 
1907  (Gen.  Laws  1907,  p.  23)  has  reference  to  street  railways. 

Appeal  from  the  District  Court  of  Harris  County.  Tried  below  be- 
fore Hon.  W.  P.  Hamblen. 

Lane,  Wolters  &  Storey  and  A.  L.  Jackson,  for  appellant. 
Andrews,  Ball  &  Streetman,  for  appellee. 

FLY,  Associate  Justice. — Appellant  sought  to  restrain  appellee 
from  building  a  line  of  suburban  street  railway  across  its  line  of 
steam  or  commercial  railway  about  three  and  one-half  miles  from  the 
City  of  ITouston,  at  a  point  where  said  commercial  railway  crosses  the 
public  road  leading  from  said  city  to  Harrisburg.  A  temporary  writ 
of  injunction  was  issued,  and  appellee  answered,  setting  up  the  facts 
and,  by  way  of  a  cross-action,  prayed  that  appellant  be  restrained  from 
interfering  with  it  in  building  the  desired  crossing.  On  a  final  hearing 
the  temporary  order  was  set  aside,  the  application  of  appellant  was  denied 
and  an  order  was  made  restraining  appellant  from  interference  with 
appellee  in  building  the  crossing,  and  a  suitable  person  was  appointed 
to  supervise  and  superintend  the  installation  of  a  standard  grade 
crossing  which  appellee  was  authorized  to  build.  From  that  order  of 
the  conrt  this  appeal  has  been  perfected. 

Upon  the  petition  of  numerous  citizens  of  Harris  County  living  in 
the  vicinity  of  the  public  road  leading  from  Houston  to  Harri?burg, 
permission  was  granted  by  the  Commissioners'  Court  to  appellee  to 
build  an  electric  street  railway  along  the  public  road  which  was  crossed 
by  appellant's  line  of  railway.  Appellee  sought  to  build  its  line  along 
the  said  public  road  and  across  the  line  of  appellant's  commercial  rail- 
road, as  empowered  by  the  Commissioners'  Court,  the  crossing  known 
as  the  "standard  crossing,"  to  be  a  perfectly  safe  and  convenient  one 
and  nnder  its  rules,  to  which  it  was  commanded  to  adhere  by  the  de- 
cree of  the  court,  would  be  attended  with  no  danger  to  passengers  or 
operatives  on  either  line  of  railway.  Railroads  around  Houston  are 
crossed  at  numerous  places  by  street  railways  by  grade  crossings,  and 
no  interlocking  devices  are  required  and  no  inconvenience  or  danger 
results  therefrom.  It  appeared  that  neither  a  non-grade  crossing  or 
an  interlocking  device  was  required  at  the  point  in  question,  and  at 
a  similar  point  appellant  had  recently  consented  to  a  grade  crossing 
over  its  line  near  Houston  by  an  electric  railway  company,  and  the 
same  had  been  continuously  operated  without  accident  or  injury  to 
any  one.  The  building  of  the  line  of  electric  railway  is  a  public  con- 
venience and  necessity.  The  franchise  was  granted  for  twenty-eight 
years  and  restricted  the  use  of  the  road  to  the  carriage  of  "passengers, 
mail,  express  matter,  parcels,  packages  and  passengers'  baggage  only," 
and  the  motive  power  was  confined  to  electricity,  "or  gasoline  in  cases 
of  emergency." 

The  following  proposition  is  made  under  the  first  assignment  of  er- 
ror:    "The  Commissioners'   Court  of  Harris   County  had  no  power, 
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under  the  Constitution  or  the  laws  of  Texas,  to  authorize  the  posses- 
sion, appropriation  or  use  of  a  public  road  for  any  purpose  except  a 
public  use  according  to  the  usual  methods  of  travel;  and  any  order  at- 
tempting to  confeT  upon  a  private  corporation  the  right  to  make  an 
unusual  or  extraordinary  appropriation  or  use  of  such  public  road  is 
void/' 

In  article  10,  section  7  of  the  State  Constitution,  it  is  provided: 
"No  law  shall  be  passed  by  the  Legislature  granting  the  right  to  con- 
struct and  operate  a  street  railroad  within  any  city,  town  or  village, 
or  upon  any  public  highway,  without  first  acquiring  the  consent  of 
the  local  authorities  having  control  of  the  street  or  highway  proposed 
to  be  occupied  by  such  street  railroad/'  The  section  is  merely  pro- 
hibitory, and  does  not  directly  grant  any  authority  for  the  erection  of 
railways  along  streets  or  public  highways,  but  by  implication  recog- 
nizes the  right  to  build  along  such  thoroughfares  if  the  consent  of 
those  to  whom  the  supervision  and  control  of  the  streets  and  public 
highways  are  confided  is  obtained.  So  it  has  been  specially  decided 
in  the  case  of  The  Mayor  v.  Street  Railway  Co.,  83  Texas,  548,  in  re- 
gard to  the  streets  of  a  city,  and  if  the  public  roads  of  a  county  are 
comprised  within  the  term  "public  highways,"  the  authority  to  build 
street  railroads  upon  such  public  roads  is  recognized  to  rest  in  the 
"local  authorities."  The  words  "public  highways"  are  clearly  used  to 
describe  some  public  thoroughfare  different  from  a  street  in  a  city, 
town  or  village,  and  can  not  be  construed  to  mean  streets,  nor  can 
they  be  held,  with  any  degree  of  reason  or  force,  to  apply  to  streets  in 
an  incorporated  town  or  village  as  contra-distinguished  from  the 
streets  in  an  unincorporated  city,  town  or  village.  If  the  desire  had 
been  to  confine  the  power  to  grant  authority  to  erect  and  operate 
street  railways  to  the  streets  of  cities,  towns  or  villages,  the  words 
"public  highways,"  being  superfluous  and  confusing,  would  never  have 
been  used.  It  is  stated  by  Nelms  in  his  work  on  "Street  Surface 
Railroads,"  p.  71,  that  in  nearly  every  State  of  the  Union  a  like  pro- 
vision is  found  either  in  the  Constitution  or  some  statutory  provision, 
and  in  some  of  them  is  recognized  the  right  of  county  boards,  commis- 
sioners or  supervisors,  corresponding  to  the  Commissioners'  Court  in 
Texas,  to  grant  the  authority  for  street  railways  to  be  erected  along 
public  roads  or  highwavs.  Matter  of  Rochester  Electric  Railway  Co., 
123  ST.  Y.,  351;  State  v.  Board  (N.  J.),  28  Atl.,  553.  We  have  seen 
no  decision  denying  such  authority. 

The  term  "local  authorities,"  used  in  the  Constitution,  is  defined 
in  the  New  York  cited  case  as  "those  officers  on  whom  the  adminis- 
tration of  the  government  of  the  particular  political  subdivision  of  the 
State,  by  virtue  of  their  office,  devolves,  in  relation  to  the  subject 
matter  of  the  legislative  provision."  In  Texas  the  Commissioners* 
Court  is  created  by  the  Constitution,  and  it  is  given  "such  powers 
and  jurisdiction  over  all  county  business  as  is  conferred  by  this  Con- 
stitution and  the  laws  of  this  State,  or  as  may  be  hereafter  prescribed." 
Fnder  that  authority  the  Legislature  has  conferred  upon  Commission- 
ers' Courts  the  power  "to  lay  out  and  establish,  change  and  discon- 
tinue public  roads  and  highways  "  and  "to  exercise  general  control  and 
superintendence  over  all  roads,  highways,  ferries  and  bridges  in  their 
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counties."  Commissioners'  Courts  are  therefore  the  "local  authorities," 
within  the  purview  of  the  Constitution,  from  whom  permission  to 
build  a  street  railway  along  the  public  highways  of  a  county  must  be 
obtained.  Control  of  streets  and  public  highways  of  a  county  has 
been  given  by  law  to  the  local  authorities  of  cities  and  counties,  and 
the  Constitution  delegates  to  them  alone  the  authority  to  permit  street 
railways  to  construct  their  lines  upon  such  streets  and  highways. 

Having  been  granted  by  the  only  authority  that  could  grant  it,  the 
privilege  of  using  the  road  for  the  construction  of  its  track,  appellee 
could  not  be  deprived  of  that  right  because  appellant  has  been  per- 
mitted to  cross  the  public  road,  and  objects  to  any  other  railway  com- 
pany using  such  road,  although  the  citizens  owning  the  land  in  the 
vicinity  of  the  road  and  for  whose  use  it  was  primarily  constructed 
have  petitioned  the  county  authorities  to  grant  the  privilege  to  the 
street  railway  of  occupying  the  public  highway.  However  unusual  it 
may  be  to  use  "a  rural  public  highway  for  the  permanent  location  and 
maintenance  of  a  street- car  roadbed  and  track,"  as  stated  by  appel- 
lant, the  Constitution  and  statutes  authorize  it,  the  citizens  interested 
in  the  public  road  demand  it,  the  Commissioners'  Court  has  permitted 
it,  and  appellant  has  no  right  to  complain. 

Appellee  was  incorporated  under  the  provisions  of  article  642,  sec- 
tion 21,  which  authorizes  the  formation  of  corporations  "for  the  con- 
structing, acquiring  and  maintaining  and  operating  street  railways 
and  suburban  belt  lines  of  railways  within  and  near  cities  and  towns, 
for  the  transportation  of  freight  and  passengers."  Appellee's  desired 
line  of  railway  is  within  and  near  the  "city  of  Houston,"  and  we  think 
that  the  construction  of  the  railway  is  fully  authorized  by  its  charter. 
The  terms  of  the  statute  fully  contemplate  the  construction  and  opera- 
tion of  street  railways  beyond  the  limits  of  cities,  and  clearly  authorize 
such  construction  and  operation.  Harrishurg  is  but  a  short  distance 
from  the  city  of  Houston,  and  the  testimony  tended  to  show  that  it 
is  practically  a  suburb  of  that  city. 

Appellant  has  no  right  in  the  public  roads  of  Harris  County  except 
those  granted  it  by  the  proper  authorities,  and  it  can  not  assume  the 
function  of  protecting  the  public  from  encroachments  upon  the  high- 
ways by  other  corporations,  and  can  not  assume  the  authority  of  the 
State  in  inquiring  into  the  legality  of  appellee's  acts  under  its  charter. 
The  evidence  clearly  indicates  that  it  will  not  be  injured  by  a  crossing 
to  which  its  resident  engineer  gave  the  stamp  of  his  approval,  and 
which  is  necesary  for  the  accommodation  and  comfort  of  a  number 
of  the  citizens  of  Harris  County.  Its  rights  have  been  fully  pro- 
tected by  the  decree  of  the  court.  Appellee  is  not  seeking  to  take  pos- 
session of  anything  belonging  to  appellant,  but  is  merely  trying  to  do 
what  any  vehicle  of  any  kind,  authorized  on  a  public  road,  has  the 
right  to  do — get  across  a  railroad  built  over  a  public  highway. 

No  additional  burden  will  devolve  upon  appellant  by  the  crossing 
constructed  by  appellee,  and  it  has  acquired  no  right  by  being  author- 
ized to  cross  the  public  road  as  would  empower  it  to  stop  the  wheels 
of  progress  and  thwart  the  efforts  of  the  public  to  obtain  cheaper  and 
faster  transportation.  It  has  been  held  time  and  again,  in  this  State 
and  others,  that  no  new  burden  or  servitude  is  imposed  upon  a  public 
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street  or  highway  by  constructing  and  operating  a  street  railway 
thereon  whose  cars  are  propelled  by  electricity  for  the  transportation 
of  passengers.  Aycock  v.  San  Antonio  B.  Ass'n,  26  Texas  Civ.  App., 
341;  Rische  v.  Texas  Transportation  Co.,  27  Texas  Civ.  App.,  33; 
Texas  &  P.  By.  v.  Rosedale  St.  Ry.,  64  Texas,  80;  San  Antonio  R. 
P.  S.  Ry.  v.  Limburger,  88  Texas,  79;  Southern  Ry.  v.  Atlanta  Trac. 
Co.  (Ga.),  36  S.  E.,  873;  Chicago  &  C.  T.  Ry.  v.  Whitings  H.  &  E.  C. 
Ry.  (Ind.),  38  N.  E.,  604;  Kinsey  v.  Union  Trac.  Co.  (Ind.),  81  N. 
E.,  922;  Southeastern  &  St.  L.  Ry.  v.  Evansville  &  Mt.  V.  Ry.  (Ind.), 
82  N.  E.,  765;  Michigan  Cent.  Ry.  v.  Hammond,  W.  &  E.  C.  Elec. 
Ry.   (Ind.),  83  N.  E.,  650. 

In  several  of  the  cases  cited  it  was  held  that  the  right  of  way 
acquired  by  steam  railroad  across  a  public  highway  is  subject  to  the 
operation  of  a  street  railway,  that  it  imposes  no  additional  burden,  and 
that  it  can  cross  the  steam  railroad  tracks  without  compensation  to 
the  company.  Quotations  from  some  of  the  authorities  will  indicate 
the  reasons  for  such  decisions. 

In  the  case  of  Chicago  &  C.  Term.  Ry.  v.  Whiting,  H.  &  E.  C.  St. 
Ry.,  38  N.  E.,  604,  it  is  said:  "So  long,  therefore,  as  it  is  the  settled 
law  of  this  State  that  a  street  railway  is  not  an  additional  burden  to 
that  of  the  easement  the  general  public  has  in  the  street,  and  that  the 
street  railway  company's  right  to  use  the  street  is  founded  on  that 
easement,  that  long  it  must  be  held  that  the  right  of  such 
street  railway  to  cross  over  the  tracks  of  a  steam  railway 
laid  on  such  street  is  subject  to  no  conditions  other  than  those  to 
which  the  general  public  is  subject  in  traveling  over  such  streets. 
When  the  steam  railway  company  obtains  its  right  of  way  over  and 
along  a  public  street,  it  does  so  subject  to  the  right  of  the  general 
public  to  use  that  street,  and  the  street  crossings  over  its  tracks;  and 
it  is  generally  incumbent  on  such  steam  railway  companies  to  make 
such  crossings  as  passable  for  the  general  public  as  they  were  before 
the  construction  of  the  tracks  thereon.  ...  In  short,  the  appel- 
lant's rights  obtained  in  the  use  of  the  streets  for  its  steam  railway 
were  subject  to  the  burden  of  the  appellee's  use  thereof,  in  the  ordi- 
nary and  proper  manner,  for  its  street  railway." 

In  the  case  of  Southeast  &  St.  L.  Ry.  v.  Evansville  &  Mt.  V. 
Ry.,  82  X.  E.,  765,  the  court  held:  "Assuming  that  the  railroad  was 
constructed  across  the  highway,  its  owners  thereby  acquired  merely 
the  privilege  of  crossing  in  the  transportation  of  freight  and  passen- 
gers, subject  to  all  proper  uses  to  which  the  highway  might  be  devoted 
under  the  law.  The  owners  of  the  railroad  were  bound  to  know  that 
a  street  or  interurhan  railroad  might  thereafter  be  lawfully  located 
upon  such  highway  and  across  the  track  at  that  point.  The'board  of 
commissioners  in  whom  the  authority  was  lodged,  determined  that  the 
location  and  construction  of  the  interurhan  road  upon  the  highway 
would  subserve  the  convenience  of  the  traveling  public.  When  appel- 
lants obtained  the  privilege  of  crossing  the  highwaj,  they  did  it  with 
the  knowledge  and  upon  the  condition  that  they  must  submit  to  such 
growing  inconveniences  as  might  result  from  the  development  of  the 
country,  among  which  would  be  the  wants  and  demands  of  the  public 
for  better  facilities  in  traveling.    Appellants  complain  that  their  track 
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will  be  cut  and  their  private  rights  invaded.  Such  interference  must 
have  been  contemplated  when  their  road  was  located  across  a  public 
highway  ...  .  Our  conclusion,  therefore,  is  that  the  owners 
of  a  eteam  railroad  are  not  entitled  to  recover  compensation  for  the 
crossing  of  its  track,  at  a  public  highway  intersection,  by  an  electric 
intenirban  road  built  upon  such  highway  with  the  consent  of  the  board 
of  commissioners  of  the  county,  nor  can  such  crossing  be  enjoined  until 
compensation  therefor  shall  have  been  assessed  and  paid  or  tendered." 
A  long  list  of  authorities  were  cited  to  sustain  the  decision. 

The  case  of  Michigan  Central  Railroad  v.  Hammond  W.  &  E.  C. 
Electric  Railway,  83  N.  E.,  650,  not  only  holds  as  do  the  case3  quoted 
from,  but  in  addition  defines  a  street  railroad  and  holds  an  electric 
railway  carrying  mail,  persons  and  property  was  a  street  railway  and 
not  what  is  known  as  a  commercial  one  and,  therefore,  its  occupancy 
of  a  street  or  road  was  not  an  additional  servitude.  The  same  con- 
tention is  made  in  this  case,  but  it  is  not  shown  that  appellee's  char- 
acter authorizes  it  to  carry  freight,  and  its  character  cannot  be  fixed 
by  the  order  of  the  Commissioners'  Court  giving  it  pern  ission  to  build 
along  the  Harrisburg  Boad.  Its  character  is  fixed  by  the  charter 
which  it  obtained  from  the  State  of  Texas,  and  not  by  orders  made  by 
the  Commissioners'  Court.  It  was  not  shown  that  it  had  ever  carried 
freight,  and  should  it  attempt  to  do  so  in  violation  of  the  terms  of  its 
charter  the  State  will  be  fully  able  to  care  for  the  matter. 

The  Act  of  1901  (Gen.  Laws  1901,  pp.  255,  256.)  has  no  reference 
to  street  railways,  and  neither  does  the  Act  of  the  Thirtieth  Legisla- 
ture (Gen.  Laws  1907,  p.  23)  appertain  to  street  railways.  Appellee 
obtained  its  charter  under  a  different  statute,  and  claims  the  right 
to  cross  the  railroad  of  appellant  in  a  public  road  just  as  a  dray  or 
wagon  would  claim  the  right  to  cross.  Having  obtained  permission  of 
the  "local  authorities"  it  claims  the  right  of  any  other  vehicle  using 
the  public  road.    The  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


David  Gallup  et  al.  v.  County  op  Liberty. 

Decided  October  20,  November  17,  1909. 

1.— County  Sohool  Land — Sale  by  Agent. 

In  1881  a  County  Commissioners'  Court  made  and  entered  an  order  wherein 
it  was  recited  that  in  the  judgment  of  the  court  it  was  for  the  interest  of  the 
county  that  its  school  land  be  sold  and  the  proceeds  be  invested  as  provided 
by  law,  and  to  that  end  it  appointed  the  county  judge  as  agent  for  the  county 
"with  full  power  to  sell  all  of  said  school  land,  either  at  private  or  public  sale 
as  in  his  judgment  he  may  deem  best  for  the  interest  of  the  county,  and  to 
make  good  and  sufficient  title  to  the  purchaser  or  purchasers  of  said  lands; 
provided  that  said  lands  or  any  part  thereof  shall  not  be  sold  for  a  less  price 
than  $1.50  per  acre."  On  the  same  day  the  court  made  and  entered  another 
order  allowing  the  agent  five  percent  commissions  on  all  sales  of  said  land 
raade  by  him.  Shortly  thereafter  the  agent  sold  the  land  for  a  cash  considera- 
tion in  excess  of  the  minimum  price  fixed  by  the  court,  and  executed  a  deed 
theTefor  to  the  purchaser.  Held,  the  Commissioners'  Court  being  itself  a  trustee 
*»  to  the  school  lands  belonging  to  the  county,  it  had  no  authority  to  delegate 
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its  trust  or  to  vest  an  agent  with  discretionary  powers  in  effecting  a  sale  of  said 
land,  and  the  sale  by  the  agent  was  therefore  invalid. 

2.— Same— Cases  Reviewed.  • 

Logan  v.  Stephens  County,  98  Texas,  283,  approved.  Matagorda  County  v. 
Casey,  4  Texas  Civ.  App.,  35;  Nichols  v.  State,  11  Texas  Civ.  App.,  327;  Noel  v. 
City  of  San  Antonio,  11  Texas  Civ.  App.,  586;  Daniel  v.  Mason,  90  Texas,  240, 
distinguished. 

8. — Same— Ratification. 

A  Commissioners'  Court  having  full  power  and  authority  under  the  Con- 
stitution and  the  statutes  to  sell  the  county  school  land,  a  sale  of  the  same 
through  or  by  an  agent  would  be  a  mere  irregularity  which  the  court  might 
cure  by  ratification.  It  would  be  otherwise  if  the  court  itself  did  not  have  the 
power  in  the  first  instance  to  sell  the  land,  and  in  such  case  the  doctrine  of 
estoppel  would  have  no  application.  The  authority  could  not  be  created  by 
estoppel. 


Where  a  Commissioners'  Court  sold  the  county  school  land  through  the 
medium  of  an  agent  and  accepted,  retained  and  used  the  consideration  for  more 
than  twenty  years,  it  will  be  held  to  have  ratified  the  unauthorized  and  illegal 
sale  and  to  be  estopped  from  recovering  the  land. 

5. — Trustee— Employment  of  Agents. 

While  a  trustee  mav  not  delegate  the  exercise  of  the  judgment  and  dis- 
cretion reposed  in  him,  he  may  employ  agents  to  a  limited  extent  to  aid  him 
in  the  execution  of  the  powers  intrusted  to  him,  but  the  powers  of  the  agent 
must  be  restricted  to  carrying  out  the  will  and  judgment  of  the  trustee. 

6. — School  Fund — Depletion — Commission  to  Agent. 

The  fact  that  a  Commissioners'  Court  unlawfully  allowed  an  agent  who 
effected  a  sale  of  the  county  school  land  to  retain  out  of  the  purchase  money  the 
commissions  which  the  court  had  agreed  to  pay  him,  would  not  affect  the  power 
of  the  court  to  ratify  the  acts  of  the  agent  in  making  the  sale,  nor  prevent  the 
purchaser  from  pleading  ratification  when  the  purchaser  had  no  notice  of  the 
illegal  agreement  between  the  court  and  the  agent  when  he  paid  the  purchase 
money. 

.  Appeal  from  the  District  Court  of  Polk  County.     Tried  below  be- 
fore Hon.  L.  B.  Hightower. 

Coke,  Miller  &  Coke  and  Terry,  Cavin  &  Mills,  for  appellants. — 
The  court  erred  in  rendering  judgment  in  this  cause  in  favor  of  the 
plaintiff  against  these  defendants  for  the  land  in  controversy  and  in 
failing  and  refusing  to  render  judgment  in  favor  of  these  defendants 
against  said  plaintiff  for  said  land.  Constitution  of  Texas.  1876, 
article  5,  section  18;  Constitution  of  Texas,  article  7,  section  6; 
Revised  Statutes  of  Texas,  articles  1550  and  4271 ;  Matagorda  County 
v.  Casey,  108  S.  W.,  476;  Bland  v.  Orr,  90  Texas,  494-6;  Mills 
County  v.  Lampasas  County,  90  Texas,  606. 

If  the  order  of  the  Commissioners*  Court  of  July  1,  1881,  was  not 
within  the  power  of  the  court  and  in  all  respects  valid,  the  sale  and 
conveyance  made  thereunder  by  Perryman,  acting  for  and  on  behalf 
of  Liberty  Conntv,  to  Allen,  has  been  ratified  and  confirmed  bv  said 
county  and  the  Commissioners'  Court  thereof,  and  is  in  all  respects 
valid  and  binding  on  3aid  county. 

The  County  Commissioners'  Court  of  Liberty  County  was  vested 
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with  authority  to  make  a  Bale  of  the  land  in  question,  being  a  portion 
of  the  school  lands  donated  to  said  county  by  the  State  of  Texap.  If 
it  be  admitted  that  the  order  entered  by  said  court,  directing  W.  W. 
Perryman  to  sell  the  lands  was  beyond  the  authority  of  the  Commis- 
sioners' Court,  yet  as  the  undisputed  and  uncontradicted  evidence  in 
this  case  shows  that  Perryman,  who  purported  to  act  as  the  agent  of 
Liberty  County,  reported  6aid  sale  to  the  Commissioners'  Court  and 
that  the  Commissioners'  Court  of  Liberty  County,  well  knowing  all 
of  the  facts  connected  with  said  sale,  received  the  proceeds  and  benefits 
arising  therefrom,  and  retained  and  used  said  proceeds  and  benefits, 
well  knowing  all  the  facts,  for  a  period  of  twenty-six  years  before  the 
filing  of  this  suit,  and  has  never  tendered  them  to  the  purchasers  from 
Perryman  or  his  assigns,  the  county  of  Liberty  has  thereby  ratified 
and  confirmed  the  sale  so  made  to  Perryman,  and  as  appellants  held 
the  title  to  the  purchasers  from  Perryman,  the  county  of  Liberty  can 
not  now  disaffirm  said  sale  and  recover  the  land  involved  therein,  and 
it  was  error  for  the  court  below  to  render  judgment  in  favor  of  the 
county.  Boydston  v.  Rockwall  County,  86  Texas,  234,  237,  238; 
Clark  &  Skyles  on  the  Law  of  Agency^  par.  98,  115,  119,  121,  140; 
Dillon  on  Municipal  Corporations,  par.  463,  547,  548;  Meecham  on 
Agencv,  par.  148,  149,  118;  Smith  on  Municipal  Corporations,  par. 
258,  259,  729 ;  Smith  v.  Cantrel,  50  S.  W.,  1081 ;  Merchants  National 
Bank  v.  McAnulty,  31  S.  W.,  1097;  City  of  San  Antonio  v.  San  An- 
tonio Street  By.  Co.,  22  Texas  Civ.  App.,  153 ;  28  American  and  Eng- 
lish Encyclopedia  of  Law,  2d  ed.,  p.  990,  notes  and  cases  cited;  16 
Cyc.,  pp.  784,  787,  and  cases  cited;  Singleton  v.  Scott,  11  Iowa,  589; 
Newton  v.  Bronson,  13  New  York,  594;  Ellis  v.  Ellis,  5  Texas  Civ. 
App.,  49 ;  Williams  v.  Meyer,  64  S.  W.,  66. 

Accepting  and  retaining  the  benefits  arising  from  a  conveyance  by 
which  one  was  not  bound  or  which  was  voidable  as  to  him  with  knowl- 
edge of  the  facts,  is  a  ratification  of  such  conveyance.  This  applies 
as  well  to  municipal  corporations  and  trustees  as  to  any  other  class  of 
persons.  As  to  municipal  corporatians,  see:  Boydston  v.  Bockwall 
County,  86  Texas,  234;  City  of  San  Antonio  v.  San  Antonio  St.  By. 
Co.,  22  Texas  Civ.  App.,  153;  City  of  Laredo  v.  McDonnell,  52  Texas, 
529;  City  of  Denison  v.  Foster,  28  S.  W.,  1052;  Clark  &  Skyles  on  the 
Law  of  Agency,  par.  121 ;  Dillon  on  Municipal  Corporations,  par.  463, 
547,  548;  Smith  on  Municipal  Corporations,  par.  258,  259,  729;  El- 
liott's Elements  of  Municipal  Corporations,  par.  175,  and  see  generally 
the  authorities  cited  under  the  preceding  proposition. 

As  to  trustees,  see :  Boydston  v.  Bockwall  County,  86  Texas,  234 : 
16  Cyc,  pages  784,  787;  Williams  v.  Meyer,  64  S.  W.,  66;  28 
American  and  English  Encyclopedia  of  Law,  2d  ed.,  page  990;  Single- 
ton v.  Scott,  11  Iowa,  589;  Newton  v.  Bronson,  13  N.  Y.,  594. 

Branch  T.  Masierson  and  Stevens  &  Pickett,  for  appellee. — The 
Commissioners'  Court  of  Liberty  County  had  no  power  to  delegate  to 
W.  W.  Perryman  the  authority  to  sell  the  school  land  of  Liberty 
County  nor  to  contract  to  pay  him  five  percent  of  the  proceeds  of 
sale,  and  the  order  entered  July  1,  1881,  was  null  and  void,  because  it 
Vol.  LVII  Civil— 32. 
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attempted  to  vest  in  Perryman  the  discretionary  powers  which  could 
only  be  exercised  by  the  court,  and  because  it  attempted  to  appropri- 
ate five  percent  of  the  proceeds  to  Perryman  for  his  personal  use,  and 
the  deed  executed  by  W.  W.  Perryman  under  that  order  did  not  divest 
the  title  vested  by  the  Constitution  and  law  in  trust  for  the  school 
children  of  Liberty  County  who  are  beneficiaries  of  the  trust.  Con- 
stitution of  Texas,  1876,  article  VII,  section  6,  provides:  'That  said 
lands  and  proceeds  thereof,  when  sold,  shall  be  held  by  said  counties 
alone  as  a  trust  for  the  benefit  of  public  schools  therein."  Logan  v. 
Stephens  Co.,  83  S.  W.,  365;  Fuller  v.  O'Neil,  6  S.  W.,  181;  Cassin 
v.  LaSalle  Co.,  21  S.  W.,  122 ;  Pulliam  v.  Runnels  Countv,  15  S.  W., 
278 ;  Dallas  County  v.  Club  Land  &  Cattle  Co.,  66  S.  W.,  294 ;  Tom- 
linson  v.  Hopkins  Coimty,  57  Texas,  572;  Delta  Countv  v.  Blackburn, 
93  S.  W.,  419;  Blackburn  v.  Delta  County,  107  S.  W.,  80;  Taber  v. 
Dallas  County,  106  S.  W.,  332. 

Ratification  of  a  void  deed  executed  by  a  trustee  could  only  be  by 
the  beneficiary  in  the  trust.  The  beneficiaries  in  this  trust  were  the 
school  children  of  Liberty  County,  who  are  minors,  and  could  not 
ratify,  and  the  trustee  could  not  ratify  its  own  illegal  and  void  acts. 
Rue  v.  Missouri  Pac.  Rv.  Co.,  74  Texas,  480;  Cummings  v.  Powell, 
8  Texas,  85;  Fourth  NaVl  Bank  of  Dallas  v.  Dallas,  73  S.  W.,  841; 
Noel  v.  San  Antonio,  33  S.  W.,  263;  Daniel  v.  Mason,  90  Texas,  240; 
Murchison  v.  White,  54  Texas,  81;  State  Natl  Bank  v.  Fink.  24  S. 
W.,  939;  Heidelburg  v.  St.  Francois  Co.,  12  S.  W.,  914;  Johnson  v. 
School  District,  67  Mo.,  319;  Maupin  v.  Franklin  County,  67  Mo., 
327;  Wolcott  v.  Lawrence  County,  26  Mo.,  273;  Cheenev  v.  Brook- 
field,  60  Mo.,  54 ;  Clark  v.  School  Directors,  78  111.,  474. 

Receipt  of  part  of  the  proceeds  of  the  land  by  the  Commissioners' 
Court  could  not  operate  as  a  ratification  of  the  void  deed  executed  by 
Perryman,  nor  would  the  county,  as  trustee,  be  thereby  estopped  from 
asserting  title  to  the  land.  Henderson  v.  San  Antonio  &  M.  O.  Ry. 
Co.,  17  Texas,  575;  Cassin  v.  La  Salle  Co.,  21  S.  W.,  122;  Blackburn 
v.  Delta  Co.,  107  S.  W.,  80;  Dallas  Co.  v.  Club  Land  &  Cattle  Co., 
66  S.  W.,  294 ;  Logan  v.  Stephens  County,  83  S.  W.,  365 ;  Delta  Coun- 
ty v.  Blackburn,  93  S.  W.,  419;  Taber  v.  Dallas  Countv,  106  S.  W., 
333. 

NEILL,  Associate  Justice.— "This  suit  was  brought  by  the 
County  of  Liberty,  appellee  herein,  against  David  L.  Gallup  and  Fiast 
Texas  Oil  Company,  appellants  herein,  and  C.  M.  Votaw,  C.  W.  Nu- 
gent, Oscar  E.  Oates,  A.  Q.  Hodges,  A.  W.  Hodges,  J.  K.  Humble,  J. 
W.  Humble  and  E.  D.  Saunders,  to  recover  the  title  to  ten  certain 
tracts  of  land,  aggregating  about  sixteen  thousand  acres,  situated  in 
the  counties  of  Polk,  Hardin  and  Tyler.  The  suit  was  in  the  ordi- 
nary form  of  action  in  trespass  to  try  title.  Of  the  defendants,  David 
L.  Gallup  was  a  resident  and  citizen  of  the  State  of  New  York,  the 
East  Texas  Oil  Company  was  a  resident  and  citizen  of  the  State  of 
New  Jersey,  and  all  of  the  other  defendants  were  residents  of  the 
State  of  Texas.  The  defendants,  David  L.  Gallup  and  East  Texas 
Oil  Company,  who  are  appellants  in  this  court,  filed  petition  and  bond 
for  removal  of  the  cause  to  the  Circuit  Court  of  the  United  States 
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for  the  Southern  District  of  Texas,  upon  the  filing  of  which  the 
plaintiff  dismissed  its  suit  as  to  all  of  the  defendants  except  David 
L.  Gallup,  a  citizen  of  New  York,  the  East  Texas  Oil  Company,  a 
citizen  of  New  Jersey,  and  J.  W.  and  J.  K.  Humble,  citizens  of  Polk 
County,  Texas.  The  petition  of  these  appellants  for  the  removal  of  the 
cause  to  the  Circuit  Court  of  the  United  States  for  the  Southern  Dis- 
trict of  Texas,  was  granted,  but  the  cause  was  remanded  to  the  Dis- 
trict Court  of  Polk  County  from  the  Circuit  Court  of  the  United 
States,  and  was  tried  in  the  District  Court  of  Polk  County.  Judgment 
was  rendered  against  the  defendant  J.  W.  Humble  by  default,  and 
judgment  nil  dicit  was  rendered  against  the  defendant  J.  K.  Humble, 
and  upon  trial  had,  judgment  was  rendered  for  the  land  in  controversy 
against  the  defendants  Gallup  and  East  Texas  Oil  Company,  appel- 
lants here.  These  appellants  answered  in  the  court  below  by  general 
demurrer,  plea  of  not  guilty,  and  also  filed  a  cross-action  against  the 
plaintiff,  seeking  to  recover  the  title  and  possession  of  the  same  land 
sued  for  by  the  plaintiff,  upon  which  cross-action  judgment  was  also 
rendered  against  these  appellants.  The  trial  court  duly  filed,  at  the 
request  of  appellants,  his  findings  of  fact  and  conclusions  of  law, 
which  were  excepted  to  by  these  appellants,  who  filed  also  a  motion  to 
correct  and  supplement  said  findings  of  fact  and  conclusions  of  law, 
which  motion  was  overruled.  The  case  has  been  properly  brought  to 
this  court  by  appeal  of  these  appellants,  David  L.  Gallup  and  East 
Texas  Oil  Company."  This  statement  of  the  nature  and  result  of  the 
suit,  taken  from  appellant's  brief,  is  accepted  by  the  appellee,  with 
this  emendation :  "Final  judgment  in  favor  of  the  County  of  Liberty 
was  against  defendants  David  L.  Gallup,  East  Texas  Oil  Company, 
J.  K.  Humble  and  J.  W.  Humble,  for  the  land  in  controversy,"  and 
is  adopted  by  us. 
The  findings  of  fact  and  of  law  by  the  trial  judge  are  as  follows: 

Findings  of  fact. — "I.  I  find  that  the  ten  tracts  of  land  in  contro- 
versy as  described  in  plaintiff's  first  amended  original  petition  were 
patented  during  the  year  1858  by  the  State  of  Texas  to  the  School 
Commissioners  of  Liberty  County  in  due  form  of  law. 

"II.  I  find  that  on  July  1,  1881,  the  Commissioners'  Court  of 
Liberty  County  made  and  entered  on  the  minutes  thereof  the  fol- 
lowing order:  'Whereas,  it  is  the  judgment  of  the  court  that  it  is 
for  the  interest  of  Liberty  County  that  all  of  the  county  school  lands 
situated  in  the  counties  of  Polk,  Tyler  and  Hardin  be  placed  on  the 
market  for  sale,  and  the  proceeds  thereof  invested  as  provided  by  law, 
it  is  therefore  ordered  by  the  court  that  W.  W.  Perryman  be  and 
he  is  hereby  appointed  agent  of  the  County  of  Liberty,  with  full 
power  to  sell  all  of  said  school  lands,  either  at  private  or  public  sale, 
as  in  his  judgment  he  may  deem  best  for  the  interest  of  the  county,  and 
to  make  good  and  sufficient  title  to  the  purchaser  or  purchasers  of 
said  lands;  provided  that  said  lands,  nor  any  part  thereof,  shall  not 
be  sold  for  a  less  price  than  $1.50  per  acre.  It  is  further  ordered 
that  any  sale  made  by  said  Perryman  shall  in  nowise  affect  actual 
settlers  of  any  rights  acquired  by  them  under  the  laws  of  this  State, 
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and  the  price  of  land  to  such  actual  settlers  is  fixed  at  $2.00  per 


acre/ 


"And  also  that  said  court  on  the  same  date  made  and  entered  on 
its  minutes  another  order  as  follows:  'It  is  ordered  by  the  court  that 
W.  W.  Perryman  be  and  he  is  allowed  five  percent  commission  on  all 
sales  made  by  him  of  the  Liberty  County  school  lands.' 

"III.  I  find  that  W.  W.  Perryman,  purporting  to  act  as  agent  for 
the  county  of  Liberty  under  the  above  orders,  on  August  17,  1881, 
executed  a  deed  to  Walter  H.  Allen,  conveying  the  said  ten  tracts  of 
land,  patented  as  above  found,  aggregating  15,905*4  acres,  for  a 
cash  consideration  of  $26,164.54. 

"IV.  I  find  that  the  above-mentioned  consideration  of  $26,164.54 
was  paid  to  W.  W.  Perryman  by  the  grantee  in  said  deed  executed 
by  said  Perryman,  and  that  five  percent  of  said  consideration  (the 
same  being  the  sum  of  $1,308.22)  was  retained  by  said  Perrynian 
for  himself,  and  that  he  kept  and  held  said  amount  in  his  own  right 
and  applied  same  to  his  own  use  and  benefit. 

"V.  I  find  that  on  November  14,  1881,  the  Commissioners'  Court 
of  Liberty  County  made  and  entered  on  its  minutes  the  following  or- 
der: ^Whereas,  it  appears  from  the  report  of  the  county  judgre  that 
he  has  in  his  hands  the  sum  of  $24,813.32  from  the  sale  of  school 
lands;  it  is  ordered  by  the  court  that  the  county  judge  deposit  one- 
third  of  said  amount  with  T.  W.  House  of  Houston,  one-third  with 
City  Bank  of  Houston  and  one-third  [with]  the  First  National  Bank 
of  Houston,  to  the  credit  of  the  school  fund  of  Liberty  County/ 

"VI.  I  find  that  the  county  judge  of  Liberty  County  deposited 
the  said  sum  of  $24,843.32  in  the  three  Houston  banks  mentioned 
above,  and  that  thereafter,  to  wit,  on  June  29,  1882,  the  Commis- 
sioners' Court  of  Liberty  County,  by  order  entered  on  its  minutes, 
directed  that  said  sum  of  money  be  transferred  from  said  banks  at 
Houston  and  deposited  with  Ball,  Hutchings  &  Company,  bankers,  of 
Galveston,  Texas;  and  further  directed  that  said  Ball,  Hutchings  & 
Company  invest  said  money  in  bonds  of  the  State  of  Texas. 

"VII.  I  find  that  in  pursuance  of  said  order  of  the  Commis- 
sioners' Court  last  above  mentioned  said  Ball,  Hutchings  &  Com- 
pany did  invest  said  sum  of  money  in  bonds  as  directed,  holding  said 
bonds  on  deposit,  and  paid  the  interest  collected  thereon  to  the 
county  treasurer  of  Liberty  County,  Texas,  and  the  same  was  by  him 
placed  to  the  credit  of  the  available  school  fund  of  Liberty  County. 

"VIII.  I  find  that  W.  W.  Perryman,  who  executed  the  deed  to 
Walter  H.  Allen  dated  August  17,  1881,  as  above  mentioned,  was 
county  judge  of  Liberty  County  during  all  of  the  years  1881  and  1882, 
and  that  he  died  prior  to  the  institution  of  this  suit. 

"IX.  I  find  that  during  the  year  1885,  in  accordance  with  orders 
of  the  Commissioners'  Court  of  Liberty  County,  said  Ball,  Hutchings 
&  Company  sold  a  portion  of  said  bonds  which  were  on  deposit  with 
them,  and  the  proceeds  of  such  sale  were  invested  in  Libertv  County 
jail  bonds,  the  amount  so  invested  being  at  first  $6,500,  and  later  an 
additional  sum  of  $3,500.  And  I  further  find  that  these  bonds  in 
the  sum  of  $10,000  were  placed  on  deposit  with  Ball,  Hutchings  & 
Company  of  Galveston  for  safe  keeping;  and  I  further  find  that  in- 
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terest  on  these  bonds  was  paid  to  the  county  treasurer  of  Liberty 
County  for  a  number  of  years  thereafter,  and  the  sums  so  paid  were 
placed  to  the  credit  of  the  available  school  fund ;  but  the  evidence  does 
not  disclose  exactly  the  amount  so  paid  nor  accurately  the  number  of 
years  such  interest  was  paid. 

"X.  I  find  that  on  September  5,  1899,  the  Commissioners'  Court 
of  Liberty  County  made  and  entered  on  its  minutes  the  following  or- 
der: 'It  is  ordered  by  the  court  that  the  $12,100  of  State  of  Texas 
five-percent  bonds  belonging  to  the  permanent  school  fund  of  Liberty 
County,  and  now  in  the  hands  of  the  treasurer  of  Liberty  County,  be 
sold  by  M.  D.  Rayburn,  county  judge  of  Liberty  County,  and  deliv- 
ered by  him  to  the  purchaser  thereof.  The  proceeds  to  be  paid  over 
by  him  to  the  county  treasurer  of  Liberty  County  to  be  hereafter  in- 
vested as  this  court  may  decide/ 

"And  I  further  find  that  on  the  same  date  said  court  made  and  en- 
tered on  its  minutes  this  order,  to  wit:  'It  is  ordered  that  the  pro- 
ceeds of  the  sale  of  $12,100  and  the  $500  Refugio  County  bonds  be- 
longing to  the  school  fund  of  Liberty  County  be  invested  in  the  five 
and  one-half  percent  interest-bearing  script  of  Liberty  County,  and 
the  money  used  in  paying  the  back  indebtedness  of  Liberty  County. 
Also  that  five  and  one-half  percent  interest-bearing  script  be  issued 
in  the  sum  of  $6,500  to  the  permanent  school  fund  of  Liberty  County 
in  lieu  of  $1,500  illegally  spent  by  the  county  by  mistake  and  $5,000 
of  jail  bonds  which  were  void  for  want  of  proper  authority  in  their 
issuance,  in  July  and  December,  1885/ 

"XI.  I  find  that  W.  W.  Perryman,  who  executed  the  deed  to 
Walter  H.  Allen  on  August  17,  1881,  for  the  lands  in  controversy 
(as  found  in  paragraph  1  of  these  findings),  made  no  written  report 
of  that  sale  to  the  Commissioners'  Court  of  Liberty  County,  and  that 
said  sale  was  never  expressly  approved  or  ratified  by  said  court, 

"XII.  I  find  that  the  defendants  David  L.  Gallup  and  the  East 
Texas  Oil  Company  claim  title  by  mesne  conveyance  to  the  land  in 
controversy  through  and  under  the  deed  from  W.  W.  Perryman  to 
Walter  H.  Allen,  dated  August  17,  1881,  referred  to  in  the  first  para- 
graph of  these  findings  of  fact,  and  that  said  defendants  now  have  and 
hold  only  such  title  as  became  vested  in  said  Allen  by  virtue  of  said 
deed;  and  I  further  find  that  the  defendant  David  L.  Gallup  paid  in 
cash  to  Augustus  F.  Kountze  a  valuable  consideration  for  the  land  in 
controversv  when  he  bought  same  from  said  Kountze. 

"XIII.  *  I  find  that  40,000,000  feet  of  timber  have  been  cut  from 
those  tracts  of  land  in  controversy  located  in  the  counties  of  Polk 
and  Tyler,  under  contract  with  parties  claiming  title  to  said  lands 
under  and  by  virtue  of  said  deed  above  mentioned  from  W.  W.  Perry- 
man to  Walter  H.  Allen,  dated  August  17,  1881,  and  that  said  parties 
were  paid  for  said  timber  the  sum  of  $1.25  per  thousand  feet.  And 
I  further  find  that  the  present  market  value  of  said  timber  would  be 
$2.00  per  thousand  feet." 

Conclusions  of  law.—<€I.  I  conclude  that  the  Commissioners'  Court 
of  Liberty  County  had  no  power  to  delegate  to  W.  W.  Perryman  the 
authority  to  sell  the  lands  in  controversy,  as  said  court  attempted  to 
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do  in  its  order  made  and  entered  on  July  1,  1881,  as  set  out  in  above 
findings  of  fact,  and  therefore  said  order  was  and  is  null  and  void. 

"II.  I  conclude  that  the  deed  executed  by  W.  W.  Perryman  to 
Waller  H.  Allen  on  August  17,  1881,  conveying  the  lands  in  contro- 
versy, as  set  out  in  above  findings  of  fact,  is  null  and  void,  and  that 
no  title  whatever  passed  thereby,  the  said  Perryman  being  wholly 
without  authority  to  execute  the  same;  and  I  further  conclude  that 
neither  the  Commissioners'  Court  of  Liberty  County  nor  any  act  of 
said  county  has  ever  expressly  ratified  or  confirmed  said  void  sale. 

"III.  I  conclude  that  the  title  to  the  lands  in  controversv  is  vested 
in  fee  simple  in  the  county  of  Liberty  for  the  public  schools  of  said 
countv  in  accordance  with  the  Constitution  and  laws  of  the  State  of 
Texas,  and  that  therefore  judgment  should  be  rendered  for  said 
county  of  Liberty,  plaintiff  in  this  cause." 

Opinion.-1— The  first,  second  and  third  assignments  of  error  are  di- 
rected against  the  first  and  second  conclusions  of  law  of  the  trial 
court.  Every  one  of  them  is  advanced  as  a  proposition  in  itself. 
Under  the  three  assignments  this  additional  proposition  is  advanced: 
"The  order  of  the  Commissioners'  Court  of  July  1,  1881,  was  within 
the  power  of  said  court  and  in  all  respects  valid,  and  the  sale  and 
conveyance  made  thereunder  by  W.  W.  Perryman  to  Walter  H.  Allen 
was  valid  and  effectual  to  convey,  and  did  convey,  to  said  Allen  the 
land  in  controversy." 

Article  7,  section  6  of  the  Constitution  as  it  stood  in  1881,  so  far 
as  material  to  the  question  involved,  is  as  follows:  "All  lands  here- 
tofore or  hereafter  granted  to  the  several  counties  of  this  State  for 
education  or  schools  are  of  right  the  property  of  said  counties  re- 
spectively to  which  they  were  granted,  and  title  thereto  is  vested  in 
said  counties.  .  .  .  Each  county  may  sell  or  dispose  of  its  land, 
in  whole  or  in  part,  in  manner  to  be  provided  by  the  Commissioners* 
Court  of  the  county.  .  .  .  Said  lands  and  the  proceeds  thereof 
when  sold  shall  be  held  by  the  counties  alone  as  a  trust  for  the  benefit 
of  the  public  schools  therein;  said  proceeds  to  be  invested  in  bonds 
of  the  State  of  Texas  or  of  the  United  States,  and  only  the  interest 
thereon  to  be  used  and  expended  annually." 

Article  5,  section  18  of  the  Constitution  of  1876,  provides  that 
"The  Countv  Commissioners,  .  .  .  with  the  county  judge  as  pre- 
siding officer,  shall  compose  the  County  Commissioners'  Court,  which 
shall  exercise  such  powers  and  jurisdiction  over  all  county  business  as 
is  conferred  by  the  Constitution  or  the  laws  of  the  State  or  as  may 
hereafter  be  prescribed." 

After  the  adoption  of  the  Constitution  of  1876  and  prior  to  1881. 
the  Legislature  enacted  the  following  provisions,  which  appear  in  the 
present  Revised  Statutes  as  articles  1550  and  4271,  and,  so  far  as  ma- 
terial, are  as  follows: 

Article  1550:  "It  shall  be  the  duty  of  the  Commissioners'  Court 
to  provide  for  the  protection,  preservation  and  disposition  of  all  lands 
heretofore  granted,  or  that  may  hereafter  be  granted  to  the  county 
for  education  or  schools." 

Article    4271:     "Each   county   may   sell   or   dispose    of   the   lands 
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granted  to  it  for  educational  purposes  in  such  manner  as  may  be  pro- 
vided by  the  Commissioners'  Court  of  such  county;  and  the  proceeds 
of  any  such  sale  shall  be  invested  in  bonds  of  the  State  of  Texas,  or 
of  the  United  States,  and  held  by  such  county  alone  as  a  trust  for  the 
benefit  of  public  free  schools  therein,  only  the  interest  thereon  to  be 
used  and  expended  annually/9 

It  is  clearly  seen  from  these  constitutional  provisions  that  the  land 
in  controversy,  it  having  been  granted  by  the  State  to  Liberty  County 
for  educational  purposes,  was  the  property  of  such  county  in  whom  the 
title  vested;  that  the  county  was  authorized  to  sell  or  dispose  of  the 
land,  in  whole  or  in  part,  in  the  manner  to  be  provided  by  its  Commis- 
sioners' Court;  that  the  proceeds  of  sale  should  be  invested  in  certain 
securities  and  held  by  the  county  alone  as  a  trust  for  the  benefit  of 
public  free  schools  therein;  that  only  the  interest  thereon  should  be 
used  and  expended  annually.  In  other  words,  Liberty  County  was  of 
right  the  owner  of  the  land,  and  empowered  to  sell  the  same  in  the 
manner  provided  by  its  Commissioners'  Court.  The  manner  of  sale 
was  not  prescribed  by  law,  but  it  was  left  to  be  provided  by  the 
County  Commissioners'  Court. 

In  this  case  the  County  Commissioners'  Court  of  Liberty  County 
did  provide  or  attempted  to  provide  for  the  sale  of  the  land  in  con- 
troversy, as  is  shown  by  the  order  of  said  court  copied  in  the  trial 
court's  second  conclusion  of  fact. 

Was  this  order,  under  the  law  as  interpreted  by  the  Supreme  Court, 
sufficient,  in  the  manner  it  provided  for  the  sale  being  made,  to  em- 
power the  county  to  sell  its  land?  The  order  is  predicated  upon  the 
express  judgment  of  the  Commissioners'  Court  that  it  was,  when  made, 
for  the  interest  of  Liberty  County  that  its  school  lands  described 
therein  be  placed  upon  the  market  for  sale  and  the  proceeds  thereof 
invested  as  provided  by  law;  it  appointed  W.  W.  Perryman  agent  of 
the  county  with  full  power  to  sell  the  land,  either  at  private  or  pub- 
lic sale,  as  in  his  judgment  he  might  deem  best  for  the  interest  of 
the  county,  and  to  make  good  and  sufficient  title  to  the  purchasers, 
and  provided  that  the  lands  nor  any  part  thereof  should  be  sold  for 
a  less  price  than  $1.50  per  acre. 

In  the  case  of  Logan  v.  Stephens  County,  98  Texas,  283,  83  S.  W., 
365,  a  case  very  similar  to  this,  it  is  said  by  the  Supreme  Court: 
"The  Constitution,  as  before  quoted,  gives  to  the  Commissioners' 
Court  of  each  county  ample  powers  to  sell  the  school  lands  of  the 
county,  but  it  in  terms  declares  that  the  counties  hold  'the  said  land 
and  proceeds  thereof,  when  sold,  .  .  .  alone  as  a  trust  for  the 
benefit  of  the  public  schools  therein.'  The  countv  was  in  the  attitude 
of  trustee  for  the  benefit  of  the  public  school  fund  in  the  handling 
and  management  of  the  land,  and  we  must  construe  the  power  given 
to  the  Commissioners'  Court  in  accordance  with  the  rules  which  gov- 
ern trustees  in  the  discharge  of  their  duties."  And  that  "with  refer- 
ence to  the  constitutional  provision  now  under  consideration,  the  act 
of  selling  is  necessarily  the  direct  act  of  the  county  through  its  Com- 
missioners' Court,  which  is  empowered  to  transact  all  its  business," 
and  that  a  sale  by  an  agent  would  not  be  a  sale  by  the  county.  Under 
the  decision  quoted  from,  the  provision  in  article  7,  section  6  of  the 
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Constitution,  "that  such  county  may  sell  or  dispose  of  its  lands 
.  .  .  in  manner  to  be  provided  by  the  Commissioners'  Court  of  the 
county,"  must  be  read  and  construed  in  connection  with  that  part  of 
article  5,  section  18,  which  provides  that  such  "court  shall  exercise 
such  powers  and  jurisdiction  over  all  county  business  as  is  conferred 
by  the  Constitution  and  laws  of  the  State,"  and  when  so  read,  must 
be  construed  to  mean  that  the  sale  of  school  lands,  being  the  business 
of  the  county  to  which  they  belong,  can  only  be  made  by  the  county 
through  its  Commissioners'  Court  as  its  agent. 

That  the  sale  under  which  the  appellants  claim  the  land  was  by 
Perryman  as  its  agent,  and  not  by  the  county  of  Liberty,  is  apparent 
from  the  order  of  his  appointment,  as  well  as  from  the  deed  made  in 
its  pursuance.  By  the  order  he  is  given  full  power  to  sell  the  land. 
To  hold  such  order  valid  would  be  to  say  that  the  County  Commis- 
sioners' Court  could  divest  itself  of  a  power  given  it  alone  by  the 
Constitution  and  delegate  it  to  another,  contrary  to  the  principle 
delegatus  non  potest  delegare. 

The  case  in  hand,  as  well  as  the  one  we  have  quoted  from,  is  dis- 
tinguishable from  Matagorda  County  v.  Casey,  49  Texas  Civ.  App.,  35, 
in  that  the  terms  of  sale  in  that  case  were  fixed  and  an  agent  was  only 
appointed  to  make  the  sales  on  the  specific  terms  prescribed  by  the 
Commissioners'  Court.  !No  power  or  discretion  delegated  by  the  Con- 
stitution and  laws  of  the  State  to  that  court  was  divested  by  its 
order  appointing  Donald  &  Cobb  its  agents  nor  lodged  in  them. 
But  such  power  and  discretion  had  been  fully  exercised  and  discharged 
by  the  court,  and  they  were  only  empowered  to  carry  into  effect  sales 
the  terms  of  which  had  been  definitely  fixed  by  the  court  itself.  Their 
authority  was  purely  ministerial,  nothing  being  left  to  their  judgment 
or  discretion.  We  therefore  think  the  question  stated,  involved  in  the 
assignmeixts,  should  receive  a  negative  answer. 

The  fourth,  fifth,  sixth  and  seventh  assignments  of  error,  presented 
as  original  propositions,  are  as  follows: 

4.  "The  court  erred  in  its  third  conclusion  of  law,  which  is  as  fol- 
lows :  1  conclude  that  the  title  to  the  lands  in  controversy  is  vested 
in  fee  simple  in  the  county  of  Liberty  for  the  public  schools  of  said 
county,  in  accordance  with  the  Constitution  and  laws  of  the  State  of 
Texas,  and  therefore  judgment  should  be  rendered  for  said  county  of 
liberty,  plaintiff  in  this  cause,'  for  that  the  undisputed  and  uncontra- 
dicted evidence  in  this  case  shows  that  the  title  to  the  lands  in  con- 
troversy in  this  case  is  vested  in  said  David  L.  Gallup  and  East  Texas 
Oil  Company,  because  the  sale  made  by  W.  W.  Perryman,  acting  for 
and  on  behalf  of  the  Commissioners'  Court  of  Liberty  County,  Texas, 
to  Walter  H.  Allen,  has  been  ratified  and  confirmed  by  the  plaintiff  in 
this  case  and  by  the  County  Commissioners'  Court  of  Liberty  County, 
Texas,  and  said  plaintiff  has  continuously  retained  and  used  the  pro- 
ceeds and  benefits  of  said  sale  for  a  period  of  twenty-five  years  be- 
fore the  filing  of  this  suit,  and  has  thereby  ratified*  and  confirmed 
the  same,  and  is  estopped  to  deny  the  validity  thereof." 

5.  "The  court  erred  in  rendering  judgment  herein  in  favor  of 
the  plaintiff  for  the  land  in  controversy  herein  against  these  defend- 
ants, and  in  failing  and  refusing  to  render  judgment  for  said  land 
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in  favor  of  these  defendants  against  said  plaintiff,  for  that  the  undis- 
puted and  uncontradicted  evidence  herein  shows  that  these  defend- 
ants held  under  Walter  H.  Allen,  to  whom  the  land  in  controversy  was 
conveyed  on  August  17,  1881,  by  W.  W.  Perryman,  acting  for  the 
plaintiff  herein,  and  that  the  said  plaintiff,  with  full  knowledge  of  all 
the  facts  connected  with  said  conveyance  and  sale,  and  the  said  Com- 
missioners' Court  of  Liberty  County,  with  full  knowledge  of  all  of 
the  facts  connected  with  said  sale,  accepted  the  benefits  arising  from 
said  sale,  and  has  continuously  used  and  enjoyed  the  said  benefits  and 
proceeds  of  said  sale  for  a  period  of  twenty-five  years  before  the  fil- 
ing of  this  suit,  and  has  never  tendered  a  return  thereof  to  said  Allen 
or  his  assigns,  and  the  plaintiff  is  estopped  from  questioning  and  at- 
tacking the  validity  of  said  sale  made  to  said  Allen." 

6.  "The  court  erred  in  rendering  judgment  in  this  cause  for  the 
land  in  controversy  in  favor  of  the  plaintiff  against  these  defendants, 
and  in  failing  and  refusing  to  render  judgment  in  favor  of  these  de- 
fendants against  said  plaintiff  for  said  land,  for  that  the  undisputed 
and  uncontradicted  evidence  shows  that  these  defendants  hold  the 
title  to  said  land  under  and  through  Walter  II.  Allen,  to  whom  said 
lands  were  conveyed  by  W.  W.  Perryman,  acting  for  the  plaintiff 
herein,  in  1881,  and  that  since  said  time  the  county  of  Liberty,  plaintiff 
herein,  and  the  Commissioners'  Court  thereof  has  continuously  re- 
tained and  used  the  consideration  paid  by  said  Allen,  and  have  never 
tendered  a  return  of  said  consideration  to  said  Allen  or  his  assigns, 
and  that  by  receiving  and  using  the  benefits  of  said  sale  the  said 
plaintiff  herein  has  ratified  and  confirmed  the  said  sale." 

7.  "The  court  erred  in  rendering  judgment  herein  in  favor  of  the 
plaintiff  for  the  land  in  controversy  against  these  defendants,  and  in 
failing  and  refusing  to  render  judgment  for  said  land  in  favor  of  these 
defendants  against  said  plaintiff,  for  that  the  undisputed  and  uncon- 
tradicted evidence  shows  that  these  defendants  hold  under  Walter  H. 
Allen,  to  whom  the  land  in  controversy  was  conveyed  on  August  17, 
1881,  by  W.  W.  Perryman,  acting  for  the  plaintiff  herein,  and  that 
the  said  plaintiff  accepted  the  benefits  arising  from  said  sale,  and  has 
continuously  used  and  enjoyed  the  said  benefits  for  a  period  of  twenty- 
six  years  before  the  filing  of  this  suit,  and  has  never  tendered  a  return 
thereof  to  said  Allen  or  his  assigns,  and  that  said  plaintiff  is  estopped 
from  questioning  and  denying  the  validity  of  the  said  sale  made  to 
eaid  Allen." 

And  under  the  assignments  are  asserted  these  additional  proposi- 
tions : 

1.  "If  the  order  of  the  Commissioners'  Court  of  July  1,  1881,  was 
not  within  the  power  of  the  court  and  in  all  respects  valid,  the  sale 
and  conveyance  made  thereunder  by  Perryman,  acting  for  and  on  be- 
half of  Liberty  County,  to  Allen,  has  been  ratified  and  confirmed  by 
said  county  and  the  Commissioners'  Court  thereof,  and  is  in  all  re- 
spects valid  and  binding  on  said  county." 

2.  "The  County  Commissioners'  Court  of  Liberty  County  was 
vested  with  authority  to  make  a  sale  of  the  land  in  question,  being  a 
portion  of  the  school  lands  donated  to  said  county  by  the  State  of 
Texas.    If  it  be  admitted  that  the  order  entered  by  said  court,  direct- 
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ing  W.  W.  Perryman  to  sell  the  lands,  was  beyond  the  authority  of 
the  Commissioners*  Court,  yet  as  the  undisputed  and  uncontradicted 
evidence  in  this  case  shows  that  Perryman,  who  purported  to  act  as 
the  agent  of  Liberty  County,  reported  said  sale  to  the  Commissioners* 
Court,  and  that  the  Commissioners'  Court  of  Liberty  County,  well 
knowing  all  of  the  facts  connected  with  said  sale,  received  the  proceeds 
and  benefits  arising  therefrom,  and  retained  and  used  said  proceeds 
and  benefits,  well  knowing  all  the  facts,  for  a  period  of  twenty-six 
years  before  the  filing  of  this  suit,  and  has  never  tendered  them  to  the 
purchaser  from  Perryman  or  his  assigns,  the  county  of  Liberty  has 
thereby  ratified  and  confirmed  the  sale  so  made  to  Perryman,  and  as 
appellants  held  the  title  of  the  purchasers  from  Perryman  the  county 
of  Liberty  can  not  now  disaffirm  said  sale  and  recover  the  land  in- 
volved therein,  and  it  was  error  for  the  court  below  to  render  judg- 
ment in  favor  of  the  count  v." 

3.  "Accepting  and  retaining  the  benefits  arising  from  a  convey- 
ance bv  which  one  was  not  bound  or  which  was  voidable  as  to  him  with 
knowledge  of  the  facts  is  a  ratification  of  such  conveyance.  This  ap- 
plies as  well  to  municipal  corporations  and  trustees  as  to  any  other 
class  of  persons.'' 

"The  County  Commissioners'  Court  of  Liberty  County  and  Liberty 
County  itself  having  full  knowledge  of  all  the  facts  and  circumstances 
connected  with  the  sale  made  to  Allen  by  Perryman  purporting  to  act 
as  the  agent  for  Liberty  County  and  its  Commissioners'  Court,  and 
having  received  the  benefits  arising  from  said  sale,  and  retained  and 
used  said  benefits  for  over  twentv-six  vears  after  said  sale  was  made, 
and  having  taken  no  steps  during  that  time  to  disaffirm  said  sale,  and 
having  given  no  indication  of  any  intention  to  so  disaffirm  said  sale, 
and  having  allowed  innocent  parties,  such  as-  appellants  herein,  to 
purchase  the  title  which  passed  from  Allen,  for  valuable  consideration, 
are  estopped  to  deny  the  validity  of  said  sale,  and  are  estopped  from 
claiming  the  title  to  the  lands  in  question  against  appellants,  and  the 
court,  therefore,  erred  in  rendering  judgment,  in  favor  of  the  county 
of  Liberty  and  against  appellants." 

The  principle  is  axiomatic  that  where  one  person  executes  a  deed, 
purporting  to  be  the  act  of  another,  without  authority  to  do  so.  and 
the  person  for  whom  such  act  purports  to  have  been  done  is  fully  ap- 
prised of  all  the  facts  connected  therewith,  and  knowingly  receives  and 
uses  the  benefits  derived  from  such  sale,  he  thereby  ratifies  it,  and  is  ■ 
estopped  from  asserting  that  the  person  purporting  to  act  as  his 
agent  was  without  authority  to  make  it.  As  is  said,  "Ratification  is 
the  election  by  a  person,  and  the  expression  of  such  election  by  words 
or  conduct,  to  accept  an  act  or  contract  previously  done  or  entered  into 
in  his  behalf  by  another  who  had  at  the  time  no  authority  to  do  the 
act  or  make  the  contract  on  his  behalf.  If  certain  acts  have  been 
performed  or  contracts  made  on  behalf  of  another  without  his  author- 
ity, he  has,  when  he  obtains  knowledge  thereof,  an  election  either  to  ac- 
cept or  repudiate  such  acts  or  contracts.  If  he  accepts  them,  his  ac- 
ceptance is  a  ratification  of  the  previously  unauthorized  acts  or  con- 
tract, and  makes  them  as  binding  upon  him  from  the  time  they  were 
performed  as  if  they  had  been  authorized  in  the  first  place."     (Clark 
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&  Skyles  on  Agency,  sec.  98.)  This  principle  applies  to  a  municipal 
corporation  the  same  as  to  an  individual  as  to  contracts  which  have 
been  unauthorizedly  entered  into  on  its  behalf,  if  it  could  have  orig- 
inally authorized  such  acts  or  contracts.  If  there  is  legal  authority 
for  the  contract,  though  it  be  illegal  because  of  some  irregularity  or 
informality  in  the  manner  or  time  of  its  execution,  and  therefore  in- 
capable of  enforcement,  it  may  be  ratified  by  an  acceptance  of  the 
benefits  of  the  contract  by  the  corporation.  But  if  there  be  no  legal 
authority  for  the  contract,  that  authority  can  not  be  created  through 
the  application  of  any  doctrine  or  principle  of  estoppel,  acquiescence 
or  ratification.  (Clark  &  Skyles  on  Agency,  sec.  121;  Abbott  on  Mu- 
nicipal Corporations,  sees.  279,  280;  Smith's  Modern  Law  of  Municipal 
Corporations,  sees.  258,  259.) 

The  case  before  us  does  not  disclose  a  sale  beyond  the  scope  and 
powers  of  Liberty  County  or  of  its  Commissioners'  Court,  entrusted 
by  the  Constitution  and  laws  of  the  State  with  its  business;  but  one 
that  the  county  is  expressly  authorized  to  make  "in  the  manner  to  be 
provided  by  the  Commissioners'  Court  of  the  county."  The  manner 
provided  by  the  court  was  simply  illegal.  That  is-  all.  If  the  manner 
it  provided  had  been  legal,  the  sale  would  have  been.  Therefore,  we 
think  the  sale,  though  illegal,  under  which  appellants  claim  the  land 
in  controversy,  was  such  as  could  be  ratified  by  the  county,  and  that 
the  facts  found  by  the  trial  court  show  a  full  and  complete  ratification 
of  it.  Wherefore,  the  judgment  of  the  •  District  Court,  as  against 
these  appellants,  is  reversed,  and  judgment  is  here  rendered  against 
the  appellee  in  their  favor  for  the  land  in  controversy. 

ON    MOTION    FOR    REHEARING. 

The  land  sued  for  was,  by  virtue  of  article  7,  section  6  of  the  Con- 
stitution, expressly  granted  by  the  State  to  Liberty  County  for  "edu- 
cation or  schools,"  and  was  "of  right  the  property  of  said  county/'  in 
whom  the  title  by  virtue  of  the  grant  vested.  The  same  constitutional 
provision  which  authorized  the  grant  empowered  the  county  to  "sell 
or  dispose  of  the  land  in  manner  to  be  provided  by  the  Commissioners' 
Court  of  the  county."  Article  4271,  Bevised  Statutes  of  1895,  added 
nothing  to  the  county's  power  to  sell  or  dispose  of  such  lands,  nor 
could  it  divest  the  county  of  such  power  conferred  by  the  Constitution. 
The  land  was  donated  and  dedicated  for  education  or  schools.  To  ac- 
complish the  purpose  of  the  grant  it  was  essential  that  it  should  be  sold 
or  some  other  disposition  be  made  of  it.  This  disposition  could  only 
be  made  by  the  county  in  the  manner  to  be  provided  by  the  Commis- 
sioners' Court.  In  other  words,  it  was  for  the  county  to  dispose  of  it, 
and  the  commissioners  to  prescribe  the  manner  of  its  disposition.  As 
the  land  was  the  county's,  its  sale  or  disposition  was  "county  business 
conferred  by  the  Constitution  of  the  State,"  and  the  power  of  the 
county  to  sell  could  only  be  exercised  by  the  County  Commissioners' 
Court  in  such  a  manner  as  it  might  prescribe.  But  it  could  prescribe 
no  manner  of  selling  or  disposing  of  the  land  which  would  take  from 
it  and  vest  in  another  the  discretionary  power  necessary  to  be  exer- 
cised in  making  a  sale,  as  is  held  by  the  Supreme  Court  in  Logan  v. 
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Stephens  County.  When  the  court  acts  itself  in  the  sale  of  county 
school  lands,  it  can  exorcise  to  its  fullest  extent  the  power  conferred 
upon  it  as  a  trustee  by  the  Constitution.  But  when  it  attempts  to  act 
through  another  as  its  agent,  it  can  delegate  none  of  its  discretionary 
powers.  For,  under  the  iules  governing  trustees,  the  court  itself  must 
exercise  the  discretionary  powers  entrusted  to  it  by  the  Constitution. 
(Meerscheidt  v.  Gardner,  48  Texas  Civ.  App.,  579.)  The  rule  that  a 
trustee,  who  is  authorized  to  sell  property  under  an  instrument  which 
does  not  contain  any  special  direction  as  to  the  mode  or  time  of  sale, 
must  exercise  his  own  judgment  in  determining  the  time  arid  mode  of 
sale  and  whether  the  amount  offered  shall  be  accepted  or  not,  can  not, 
with  respect  to  any  of  these  matters,  delegate  the  exercise  of  his  judg- 
ment or  discretion  to  another,  is  the  one  applied  by  the  Supreme 
Court  in  the  Stephens  County  case.  But,  while  the  trustee  may  not 
delegate  the  exercise  of  the  judgment  and  discretion  reposed  in  him, 
he  may  employ  agents  to  a  limited  extent  to  aid  him  in  the  execution 
of  the  powers  intrusted  to  him.  Still  their  employment  should  be  re- 
stricted to  carrying  out  what  he  has  already  determined  upon.  For 
the  judgment  and  discretion  must  be  that  of  the  trustee,  though,  in 
accomplishing  what  his  judgment  has  previously  approved,  he  may 
call  others  to  his  aid.  (Gillespie  v.  Smith,  29  111.,  473,  81  Am.  Dec., 
328;  Kennedy  v.  Dunn,  58  Cal.,  339;  Johns  v.  Sargeant,  45  Miss., 
332.)  Herein  lies  the  distinction  between  the  cases  of  Logan  v. 
Stephens  County,  98  Texas,  283,  and  Matagorda  County  v.  Casey,  49 
Texas  Civ.  App.,  35.  In  the  one  case  the  County  Commissioners' 
Court  ordered  that  E.  L.  Walker  be  appointed  commissioner  for  the 
sale  of  the  Stephens  County  school  lands  and  to  make  title  to  the 
same  as  such  commissioner,  which  was  clearly  an  attempt  on  the  part 
of  the  court  to  delegate  to  another  the  judgment  and  discretion,  the 
exercise  of  which  was  intrusted  by  the  Constitution  to  it  alone.  In 
the  other  case  the  order  was  that  Donald  &  Cobb  be  appointed  as 
agents  of  the  county  of  Matagorda  for  the  management  and  sale  of  its 
school  lands,  and  empowered  them  as  such  agents  to  sell  and  convey 
the  lands  at  the  prices  specifically  set  forth  in  the  order.  From  the 
order,  it  is  apparent  that  no  judgment  or  discretion  of  the  court  was 
attempted  to  be  delegated  to  Donald  &  Cobb;  but  that  they  were  sim- 
ply appointed  for  the  purpose  of  carrying  out  what  the  court,  in  the 
exercise  of  its  judgment  and  discretion,  had  already  determined  upon. 
Hence  the  sale  in  the  first  case  was  invalid  and  in  the  other  it  was  all 
right. 

While  the  surrender  of  its "  judgment  and  discretion  and  its  at- 
tempted delegation  by  the  County  Commissioners'  Court  of  Liberty 
County  to  Ferryman  was  not  as  complete  in  the  case  at  bar  as  it  was 
in  the  Stephens  County  case,  it  seems  to  us  that  enough  was  surren- 
dered and  sought  to  be  delegated  to  him  to  render  the  sale  made  by 
him,  through  which  appellants  deraign  title,  invalid  when  tested  by 
the  principles  before  enunciated. 

This  brings  us  to  the  consideration  of  the  question,  whether  the 
sale  was  susceptible  of  ratification.  It  is  -stoutly  asserted  and  vigor- 
ously argued  in  this  motion  that  we  erred  in  deciding  this  question 
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in  the  affirmative  in  our  original  opinion,  and  that  we  should,  upon 
reconsideration,  decide  that  the  sale  could  not  be  ratified. 

There  are  certain  contracts  which  are  incapable  of  ratification,  or, 
more  properly  speaking,  there  are  certain  transactions  partaking  of  the 
color  of  contracts,  which  are  not  and  never  can  become  contracts  ac- 
cording to  the  legal  conception  of  the  term.  Such  transactions  as  are 
directly  or  impliedly  prohibited  by  the  Constitution  or  statute,  such 
as  are  clearly  against  public  policy,  or  such  as,  were  it  not  perforce  of 
a  statute,  would  be  unauthorized,  which  do  not  comply  in  manner  and 
form  of  their  execution  with  the  requirements  of  the  statute  authoriz- 
ing them,  are  in  no  sense  of  the  term  contracts,  and  never  can,  by 
ratification,  acquiescence  or  any  act  of  the  parties,  Income  contracts 
such  as  can  be  enforced  through  the  medium  of  the  courts. 

To  illustrate:  A,  in  consideration  of  a  promise  made  to  him  by  B 
to  pay  him  a  designated  sum  of  money  upon  his  murdering  C,  com- 
mits the  murder  in  the  performance  of  his  part  of  the  agreement;  B 
then  refuses  to  pay  him  the  sum  of  money  according  to  his  agreement ; 
then  A  sues  him,  setting  up  the  terms  of  the  agreement,  the  per- 
formance of  his  part  of  the  agreement,  and  prays  judgment  for  the 
sum  of  money  B  promised  to  pay  him  for  committing  the  felony. 
Any  child  in  the  land  would  know  that  such  an  agreement  is  not  a 
contract  and  the  reason  why  it  is  not  and  could  not  be ;  that,  though 
on  account  of  the  murder  B  accepted  pecuniary  benefits  arising  from 
it,  the  transaction  was  such  that  it  could  not,  in  the  sense  of  the 
law,  be  ratified  by  any  subsequent  act;  that  if  the  law  were  enforced, 
instead  of  a  judgment  for  money,  B  would  get  one  for  a  hangman's 
noose  entitling  him  to  dangle  from  a  gallows  by  the  side  of  A,  his 
partner  in  the  crime.  That  such  a  suit  has  never  been  brought  is  not 
because  no  such  agreement  has  never  been  made,  but  on  account  of 
the  knowledge  of  those  who  have  sunk  to  the  lowest  depths  of  human 
depravity,  of  the  law. 

Take  another  case,  of  a  character  which  has  frequently  arisen  and 
been  adjudicated,  for  illustration  of  the  principle:  A,  knowing  that  B 
desires  to  rent  his  house  to  be  used  for  an  illegal  purpose — such  as 
for  gambling,  a  house  of  prostitution,  storing  smuggled  goods,  or  se- 
creting stolen  property — rents  it  to  him  for  the  purpose  of  his  carry- 
ing on  such  illegal  business  therein;  B  takes  possession  of  the  build- 
ing under  the  lease  and  uses  it  during  the  term  for  the  purpose  of 
carrying  on  such  unlawful  business;  B  has  not  paid  but  refuses  to  pay 
A  the  rental  agreed  upon,  and  the  latter  sues  him  for  it.  B  pleads  in 
answer  the  illegality  of  the  agreement,  to  which  A,  by  his  supple- 
mental petition  replies:  "You  ratified  the  agreement  by  entering 
into  possession  of  my  house  thereunder  and  occupying  it  during  the 
entire  term  of  the  lease."  The  reply  has  no  force,  for  the  law  pro- 
nounces the  agreement  illegal  from  its  inception,  because  the  purpose 
for  which  it  was  entered  into  was  contrary  to  the  statute  as  well  as 
against  public  policy,  and  incapable  of  ratification.  Such  an  agree- 
ment is  so  tainted  by  the  putrefaction  of  immorality  as  to  render  it 
an  absolute  nullity,  incapable  of  ratification  in  any  manner. 

It  is  not  insisted  in  appellee's  motion  for  rehearing  that  the  case 
tinder  consideration  is  of  the  class  we  have  just  illustrated,  and  we 
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have  offered  the  illustrations  only  for  the  purpose  of  demonstrating 
the  principle  that  a  contract  which  is  in  itself  illegal  is  not  susceptible 
of  ratification. 

It  can  not  be  said  that  the  sale  by  a  county  of  her  public  school 
lands  is  in  itself  illegal,  for  such  a  sale  is  expressly  authorized  by  the 
Constitution  as  well  as  by  statute;  nor  can  it  be  held  against  public 
policy  for  a  county  to  do  that  which  it  is  fully  authorized  by  the  Con- 
stitution and  laws  of  the  State  to  do.  On  the  contrary,  it  would  seem 
that  it  was  the  duty  of  Liberty  County  to  sell  such  of  her  lands  at  the 
time  her  Commissioners*  Court  attempted  to  do  so  by  its  order  of 
July  1,  1881,  appointing  W.  W.  Perryman  the  agent  of  the  county  to 
sell  such  lands.  For  it,  at  the  same  time,  declared  it  to  be  the  judg- 
ment of  the  court  that  it  was  for  the  interest  of  the  county  that  all 
its  school  la*  ds  situated  in  the  counties  of  Polk,  Tyler  and  Hardin  bo 
placed  on  the  market  for  sale,  and  the  proceeds  thereof  invested  as  pro- 
vided bv  law.  In  this  there  was  an  exercise  of  the  discretion  and 
judgment  of  the  court,  which  was,  no  doubt,  properly  determined.  For 
the  children  within  the  scholastic  age  then  residing  in  Liberty  Coun- 
ty were  as  much  entitled  to  the  benefaction  provided  by  the  State  as 
the  children  who  may  reside  within  its  limits  a  hundred  years  from 
now.  In  this  view  it  would  seem  that  the  county  had  not  only  the 
right  to  place  the  lands  on  the  market  for  sale  at  that  time,  but  that 
it  was  its  dutv  to  do  so,  in  order  that  those  who  were  entitled  to  the 
interest  on  the  proceeds  of  the  sale,  invested  as  a  permanent  school 
fund,  could  get  the  benefit  of  it,  as  was  intended  by  the  State  when  the 
donation  of  the  land  to  the  county  was  made.  It  was  certainly  not 
contemplated  by  "The  Fathers"  that  the  children  of  their  generation 
should  be  deprived  of  the  fruits  of  the  State's  bounty  in  order  that 
in  the  distant  future  a  better  price  might  be  obtained  and  a  larger 
permanent  school  fund  realized  for  the  children  of  future  generations. 
It  must  have  been  contemplated  that  the  children  of  those  who  "let 
down  the  gap  and  trod  down  the  first  grass,  fought  back  the  Indians 
and  smoothed  the  trail  for  others/'  were  entitled  to  some  benefit  from 
the  donation  of  lands  bv  the  State  to  the  several  counties  for  school 
purposes. 

So  far  there  was  no  illegality  in  the  order  of  the  Commissioners' 
Court,  nor  would  it  have  been  illegal  for  the  county,  by  its  Commis- 
sioners' Court,  to  have  sold  the  land  and  have  carried  into  effect  a 
sale  made  by  it  through  the  agency  of  Perryman,  or  any  other  suit- 
able person.  Its  invalidity  consisted  in  the  order's  giving  him  "full 
power  to  sell  the  land  either  at  private  or  public  sale,  as  in  his 
judgment  he  might  deem  best  for  the  interest  of  the  county,"  thus 
expressly  delegating  its  powers  of  discretion  and  judgment  which,  as 
we  have  seen,  it  alone  could  exercise.  But  the  sale  made  by  him  was 
not  like  the  sales  in  those  cases  where  the  Commissioners'  Courts  con- 
veyed county  school  lands  to  parties  in  consideration  of  their  locating 
and  surveying  such  lands,  which  were  invalid,  because  contrary  to  the 
Constitution  and  statute  which  provide  that  the  proceeds  'of  such 
lands,  when  sold,  "shall  be  held  by  said  counties  alone  as  a  trust  fund 
for  the  benefit  of  the  schools  therein."  Inasmuch  as  such  sales  were 
in  consideration  of  services  performed,  the  counties  received  nothing 


1909.}  Gallup  v.  County  op  Liberty.  191 

that  could  be  held  as  a  trust  fund  for  the  benefit  of  the  schools.  The 
trust  expressly  imposed  by  the  Constitution  upon  the  county  was  vio- 
lated and  the  source  from  which  the  trust  fund  was  to  flow  was  de- 
stroyed by  the  very  power  intrusted  by  the  law  with  its  preservation. 
Hence,  such  proceedings  of  the  Commissioners'  Court  were  absolutely 
void  and  incapable  of  ever  being  ratified  in  any  way  by  any  power  in 
this  world. 

This  case  is  not  analogous  in  principle  to  Nichols  v.  State,  11 
Texas  Civ.  App.,  327.  In  that  case  the  plaintiff's  demand  against 
the  State  for  payment  for  extra  work  upon  the  building  could  not 
be  enforced  because  of  the  inhibition  contained  in  article  3,  section  44 
of  the  Constitution,  which  provides  that  "the  Legislature  shall  not 
grant  money  to  any  individual  on  a  claim,  real  or  pretended,  when 
the  same  shall  not  have  been  provided  for  by  pre-existing  law."  As 
there  was  no  such  pre-existing  law  authorizing  payment  for  the  extra 
work  done  by  Nichols  on  the  State's  building,  the  acceptance  and  occu- 
pancy of  the  building  by  the  State  was  not  a  ratification  of  the  pre- 
tended contract  upon  which  his  demand  arose,  and  could  not  be,  for 
the  reason  that  the  Legislature  was  by  the  Constitution  expressly  in- 
hibited granting  money  on  such  a  claim,  no  provision  having  been 
made  by  any  law  existing,  before  the  claim  arose,  for  its  payment. 

The  cases  of  Noel  v.  City  of  San  Antonio,  11  Texas  Civ.  App.,  586, 
and  National  Bank  v.  Dallas,  73  S.  W.,  841,  are  ruled  by  the  prin- 
ciple that  a  pretended  contract  by  a  municipal  corporation,  which  the 
municipality  is  prohibited  by  the  Constitution  from  making,  is  abso- 
lutely void  and  not  susceptible  of  ratification.  In  the  two  cases  men- 
tioned no  provision  was  "made  to  assess  and  annually  collect  a  suffi- 
cient sum  to  pay  the  interest  thereon,  and  to  create  a  sinking  fund." 
Therefore,  the  claims  sued  upon  were  in  direct  violation  of  article  11, 
section  5  of  the  Constitution,  which  declares  that  no  debt  shall  be 
created  by  a  city  unless  at  the  same  time  provision  be  made  to  assess 
and  collect  a  sufficient  sum  to  pay  the  interest  thereon  and  create  a 
sinking  fund  of  at  least  two  percent  thereon.  Consequently,  in  ac- 
cordance with  the  principle  stated,  it  was  held,  as  has  been  done  in  a 
number  of  similar  cases,  that  Ihe  contracts  sued  on  were  absolutely 
void  and  incapable  of  ratification.  Hence  it  appears  that  there  is  no 
analogy  between  that  class  of  cases  and  the  one  at  bar. 

Nor  is  there  any  analogy  between  the  case  in  hand  and  that  of 
Daniel  v.  Mason,  90  Texas,  240,  wherein  it  was  held  by  the  Supreme 
Court  that  a  married  woman's  deed  to  her  separate  property  was  void 
although  her  vendee  had  no  notice  of  her  coverture,  and  though  she 
accepted  from  him  the  cash  consideration,  appropriated  and  never  re- 
turned it.  That  decision  rests  upon  the  principle  that  where  a  con- 
tract, which  could  not  under  the  common  law  be  made,  is  authorized 
by  a  statute  which  prescribes  the  manner  and  form  of  its  execution, 
must  be  made  in  conformity  to  the  statute  which  authorizes  it,  or  else 
it  will  be  void.  In  that  case  a  married  woman  undertook  to  convey 
real  estate,  which  was  her  separate  property,  without  being  joined  in 
the  conveyance  by  her  husband,  which  was  absolutely  required  by 
article  635,  Revised  Statutes  of  1895,  which  conferred  the  right  to 
make  the   conveyance  and  prescribed  the   manner  and  form   of  its 
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execution.  Hence  the  court  held  her  deed  was  absolutely  void  and  not 
susceptible  of  ratification. 

In  the  case  of  Logan  v.  Stephens  County,  supra,  there  was  no  rati- 
fication of  the  sale  attempted  to  be  made  by  Walker  under  his  ap- 
pointment as  commissioner  for  the  sale  of  the  county's  school  lands, 
nor  was  the  question* of  ratification  involved. 

We  have  thus  classified  and  analyzed  the  cases  upon  which  appellee 
relies  to  show  that  the  sale  of  the  lands  in  controversy  was  void  and 
incapable  of  subsequent  ratification,  disclosed  the  principle  upon  which 
each  class  was  decided*,  distinguished  the  case  in  hand  from  each  class 
of  such  cases,  and  demonstrated  that  the  principle  by  which  it  is  ruled 
does  not  obtain  and  is  inapplicable  to  the  case  under  consideration. 

The  appellee  in  its  motion  makes  this  quotation  from  Dillon  on 
Municipal  Corporations:  "A  municipal  corporation  may  ratify  the 
unauthorized  acts  and  contracts  of  its  agents  or  officers  which  are 
within  the  scope  of  the  corporate  powers,  but  not  otherwise.  .  .  . 
But  a  subsequent  ratification  can  not  make  valid  an  unlawful  act  with- 
out the  scope  of  corporate  authority.  An  absolute  excess  of  authority 
by  the  officers  of  the  corporation,  in  violation  of  law,  can  not  be  up- 
held, and,  when  the  officers  of  such  a  body  fail  to  pursue  the  require- 
ments of  a  statutory  enactment  under  which  they  are  acting,  the  cor- 
poration is  not  bound.  In  such  a  case  the  statute  must  be  strictly  fol- 
lowed. And  a  person  who  deals  with  a  municipal  body  is  obliged  to 
see  that  its  charter  has  been  fully  complied  with.  When  thi3  is  not 
done,  no  subsequent  act  of  the  corporation  can  xmake  an  ultra  vires 
contract  effective."  The  argument  its  counsel  bases  upon  the  principle 
begs  the  question  in  assuming  that  the  sale  of  the  land  was  not  with- 
in the  corporate  powers  of  Liberty  County,  from  which  premise  they 
reach  the  conclusion  that  it  was  ultra  vires,  and  therefore  incapable 
of  subsequent  ratification.  Whether  such  premise  is  sound  or  not  is 
the  very  question  to  be  determined.  If  it-  is  sound,  the  conclusion  in- 
evitably follows  that  the  sale  in  question  is  not  susceptible  of  ratifica- 
tion; but  if  unsound,  the  conclusion  fails  with  the  premise.  In  the 
latter  event  some  other  premise  must  be  formed  as  a  basis  for  such 
conclusion.  In  the  quotation  the  principle  is  clearly  and  unequivocally 
enunciated  that  "A  municipal  corporation  may  ratify  the  unauthorized 
acts  and  contracts  of  its  agents  or  officers  which  are  within  the  scope 
of  its  corporate  powers."  We  have  seen  that  it  was  within  the  scope 
of  the  corporate  powers  of  Liberty  County  to  sell  its  school  lands,  such 
power  being  expressly  granted  by  the  Constitution  and  laws  of  the 
State;  that  the  invalidity  of  the  sale  did  not  rest  upon  the  principle 
of  ultra  vires;  but  that  the  vice  lay  in  the  manner  in  which  the 
county  exercised  its  corporate  power  to  sell.  As  is  said  in  Abbott  on 
Municipal  Corporations,  sec.  279:  "A  contract  may,  because  of  some 
irregularity  in  the  manner  or  time  of  its  execution,  be  illegal,  because 
defective,  and,  therefore,  incapable  of  enforcement.  Such  a  contract 
the  authorities  hold  may  be  ratified  either  by  an  acceptance  of  the 
contract  by  the  public  corporation  ...  or  by  acquiescence  in  ex- 
isting conditions."  See  also  the  authorities  cited  in  note  837,  pp. 
623,  624,  vol.  1,  of  the  work  just  quoted  from. 

There  is  no  mandatory  provision  prescribed  by  either  the  Constitu- 
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tion  or  laws  of  the  State,  as  in  the  case  of  the  conveyance  by  a  mar- 
ried woman  for  the  conveyance  of  her  separate  real  estate,  for  the 
sale  and  conveyance  by  a  county  of  her  county  school  lands.  But,  as 
we  have  seen,  it  is  left  to  the  County  Commissioners'  Court  to  provide 
the  manner  of  its  sale  and  disposition.  It  is  a  general  rule  that,  "If 
the  invalid  contract  was  one  which  the  corporation  could  make,  and 
is  not  void  because  not  in  compliance  with  a  mandatory  provision  of 
the  law,  it  may  be  ratified."  (Supervisors  v.  Schenck,  5  Wall.  (U. 
S.),  772;  State  v.  Cowgill  Milling  Co.,  156  Mo.,  620,  57  S.  W.,  1008; 
Bell  v.  Waynesboro,  195  Pa.  St.,  299,  45  Atl,  930.)  Hence,  we  con- 
clude that  the  sale  of  the  land  evidenced  by  the  deed  from  W.  W. 
Perryman,  under  which  appellants  claim,  though  invalid,  was  not  void, 
and  was,  therefore,  susceptible  of  ratification. 

We  omitted  to  express  our  opinion  in  the  proper  place  upon  the  ef- 
fect of  Ferryman's  retaining  five  percent  of  the  proceeds  of  the  sale 
as  his  commissions  for  effecting  the  sale.  It  is  that  it  does  not  affect 
the  question  of  ratification.  The  commission  was  allowed  by  a  differ- 
ent order  of  the  Commissioners'  Court  from  that  which  sought  to 
empower  Ferryman  to  effect  the  sale  of  the  land.  The  purchaser  was 
not,  therefore,  charged  with  notice  of  it  when  he  paid  the  purchase 
money,  which  was  more  than  the  minimum  price  for  which  the  Com- 
missioners' Court,  as  is  shown  by  its  order  appointing  him  as  agent 
of  the  county  to  sell  was  willing  for  it  to  be  sold.  The  court's  allow- 
ing Perryman  to  retain  the  five  percent  was,  in  our  opinion,  simply  a 
diversion  of  the  money  from  the  fund  to  which  it  belonged  to  the 
general  fund  of -the  county.  Thereby  the  County  Commissioners'  Court 
created  a  claim  by  the  school  fund  on  the  general  county  fund  for 
the  amount  of  money  paid  Perryman,  and,  therefore,  the  Commis- 
sioners' Court  should  restore  the  amount  thus  diverted  to  the  school 
fund  by  taking  it  from  the  general  fund  to  which  it  was  diverted. 

The  sale  of  the  land  being  susceptible  of  ratification,  the  next  ques- 
tion is,  Do  the  facts  found  by  the  trial  court  show  its  ratification  by 
the  county? 

As  is  said  in  our  original  opinion:  "The  principle  is  axiomatic 
that  where  one  person  executes  a  deed,  purporting  to  be  the  act  of 
another,  without  authority  to  do  so,  and  the  person  for  whom  such  act 
purports  to  have  been  done  is  fully  apprised  of  all  the  facts  con- 
nected therewith,  and  knowingly  receives  and  uses  the  benefits  de- 
rived from  6uch  sale,  he  thereby  ratifies  it  and  is  estopped  from  as- 
serting that  the  person  purporting  to  act  as  his  agent  was  without  au- 
thority to  make  it.  .  .  .  'Ratification  is  the  election  by  a  per- 
son, and  the  expression  of  such  election  by  words  or  conduct,  to  ac- 
cept an  act  or  contract  previously  done  or  entered  into  in  his  behalf 
by  another  who-  had  at  the  time  no  authority  to  do  the  act  or  make 
the  contract  on  his  behalf.  If  certain  acts  have  been  performed,  or 
contracts  made  on  behalf  of  another  without  his  authority,  he  has, 
when  he  obtains  knowledge  thereof,  an  election  either  to  accept  or  re- 
pudiate such  acts  or  contracts.  If  he  accepts  them,  his  acceptance  is 
a  ratification  of  the  previously  unauthorized  acts  or  contracts,  and 
makes  them  as  binding  upon  him  from  the  time  they  were  performed 
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as  if  they  had  been  authorized  in  the  first  place/     Clark  &  Skyles  on 
Agency,  section  98." 

Inasmuch  as  the  evidence  shows  undisputably  the  presence  of  all  the 
facts  essential  to  a  complete  ratification,  we  think  it  is  self-demon- 
strative. If  a  man,  who  had  knowingly  received  from  another  the 
purchase  money  for  an  unauthorized  sale  of  his  land,  invested  the 
money  in  interest-bearing  securities,  collected  and  used  the  interest  on 
the  investment  for  over  twenty  years,  should  sue  the  purchaser  to  re- 
cover his  property  upon  the  ground  that  he  never  authorized  the  sale, 
his  action  would  unquestionably  be  defeated  by  proof  of  such  acts  of 
ratification.  To  our  minds  it  is  equally  clear  that  Liberty  County 
can  not,  for  the  same  reason,  recover  in  this  action.  The  education 
of  the  children  of  Texas  does  not  demand  the  sacrifice  of  public  in- 
tegrity. Such  a  sacrifice  is  too  great  for  any  purpose.  No  individual 
can  afford  to  make  it,  and  we  do  not  think  that  any  county  of  the 
great  State  of  Texas  is,  or  should  be,  allowed  to  make  it.  "Robbing 
Peter  to  pay  Paul"  has  never  been  regarded  as  orthodox  religion  by 
any  church  or  as  sound  morals  by-  any  man.  And  it  may  be  doubted 
whether  Peter  himself,  with  all  his  Christian  forbearance,  approved 
such  conduct.     The  motion  is  overruled. 

Eeversed  and  rendered. 

Writ  of  error  refused. 


Morgan's  Louisiana  &  Texas  Railroad  &  Steamship  Company  v. 

Gus  C.  Street,  Jr. 

Decided  October  20,  1909. 

1. — Eemoval  of  Cause  to  Federal  Court — Waiver. 

When,  during  the  progress  of  a  trial  in  a  State  Court,  the  cause  becomes 
removable  to  the  federal  court  by  reason  of  the  dismissal  from  the  cause  of  the 
resident  defendants,  the  right  to  removal  by  the  remaining  defendant  will 
be  waived  and  lost  by  its  failure  immediately  upon  dismissal  of  the  other 
defendants  to  request  the  court  to  suspend  the  trial  in  order  that  it  might 
have  time  to  prepare  a  bond  and  application  for  removal.  Such  defendant 
will  not  be  allowed  to  continue  the  trial  and  take  the  chances  of  a  favorable 
verdict. 

2. — Torts — Concurrent  Jurisdiction. 

It  is  well  established  that  the  courts  of  one  State  have  the  right  to  take 
jurisdiction  of  causes  of  action  for  torts  to  persons  based  upon  acts  or  omis- 
sions done  or  occurring  in  other  States  where  the  tort  is  actionable  under  the 
laws  of  both  States.  If  the  laws  of  the  two  States  are  dissimilar  the  trial 
court  will  apply  the  laws  of  the  State  where  the  cause  of  action  arose. 

8. — Abatement — Pendency  of  Another  Suit. 

The  fact  that  after  the  institution  of  a  suit  in  this  State  for  damages  for 
personal  injuries,  the  plaintiff  filed  suit  against  the  same  defendant  on  the 
same  cause  of  action  in  another  State  furnished  no  cause  for  abating  the  suit 
in  this   State. 

4. — Negligence — Concurring  Cause. 

A  defendant  is  liable  for  injuries  to  another  when  its  negligence  is  merely 
a  concurring  and  not  the  sole  cause  of  the  injuries. 
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Error  from  the  District  Court  of  Harris  County.  Tried  below  be- 
fore Hon.  Norman  G.  Kittrell. 

Baker,  Botts,  Parker  &  Garwood  and  Lane,  Jackson,  Kelley  &  Wol- 
iers,  for  plaintiff  in  error. — The  courts  of  Texas  will  not  undertake  to 
try  or  adjudicate  controversies  arising  from  occurrences  in  other 
States  whose  laws  applicable  thereto  are  radically  different  from  the 
laws  of  Texas  applicable  to  such  occurrences  in  this  State,  whether 
6uch  dissimilarities  pertain  to  the  right  of  action,  the  remedy,  measure 
of  recovery,  or  the  elements  of  defense.  Willis  v.  Mo.  Pac.  Ry.  Co., 
61  Texas/ 432;  Texas  &  Pacific  Ry.  Co.  y.  Richards,  68  Texas,  373; 
St.  Louis,  1.  M.  &  S.  Ry.  Co.  v.  McCormick,  71  Texas,  6G0;  Dellarn 
v.  Mexican  Nat'l  Ry.  Co.,  86  Texas,  M;  Mexican  Nat'l  Ry.  Co.  v. 
Jackson,  89  Texas,  107 ;  Slater  v.  Mexican  Nat'l  Ry.  Co.,  194  U.  S.,  48 
L.  ed.,  900. 

When  a  plaintiff  seeks  to  have  the  courts  of  Texas  take  cognizance 
of  and  try  a  case  involving  controversies  that  arose  in  another  State 
and  depending  upon  the  laws  of  such  other  State,  and  it  appears  that 
the  plaintiff  has  pending  a  similar  case,  based  on  the  same  cause  of 
action,  in  the  courts  of  such  other  State,  it  would  be  contrary  to  the 
comity  between  the  two  States  for  the  Texas  courts  to  entertain  juris- 
diction and  adjudicate  such  controversy;  and  a  plea  to  this  effect 
verified  as  provided  by  article  1265  of  the  Revised  Civil  Statutes  of 
Texas  would  apply,  at  least  by  analogy,  in  abatement  of  the  action  so 
asserted  in  the  Texas  court.  Payne  v.  Benham,  16  Texas,  367;  Tra- 
wick  v.  Martin  Brown  Co.,  74  Texas,  522 ;  article  1265,  Rev.  Stats,  of 
Texas,  sec.  4. 

When  it  appears,  in  the  trial  of  a  case,  under  the  undisputed  evi- 
dence, that  there  are  radical  conflicts  and  dissimilarities  between  the 
laws  of  the  State  of  Texas  and  of  Louisiana,  bearing  on  the  right  of 
action,  remedy,  or  defense  sought,  the  courts  of  Texas  will  decline  to 
take  jurisdiction  and  will  refuse  to  enter  judgment.  "Willis  v.  Mo. 
Pac.  Ry.  Co.,  61  Texas,  432;  Texas  &  P.  Ry.  Co.  v.  Richards,  68 
Texas,  375;  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  McCormick,  71  Texas, 
060;  DeHarn  v.  Mexican  Nat'l  Ry.  Co.,  86  Texas,  71;  Mexican  Nat'l 
By.  Co.  v.  Jackson,  89  Texas,  107;  Slater  v.  Metican  Nat'l  Ry.  Co., 
194  U.  S.,  48  L.  ed.,  900. 

Lovejoy  &  Parker,  for  defendant  in  error. 

NEILL,  Associate  Justice. — This  suit  was  originally  brought  by 
defendant  in  error,  hereafter  called  plaintiff,  against  the  Southern 
Pacific  Company,  the  Texas  &  New  Orleans  Railroad  Company  and 
plaintiff  in  error,  Morgan's  Louisiana  &  Texas  Railroad  &  Steamship 
Company,  hereafter  called  defendants,  to  recover  damages  for  personal 
injuries  alleged  to  have  been  inflicted  through  their  negligence  when 
in  their  service  operating  a  motor  car  on  the  railroad  of  the  last- 
named  defendant  in  the  State  of  Louisiana. 

Morgan's  Louisiana  &  Texas  Railroad  &  Steamship  Company  season- 
ably filed  its  application  and  bond  to  remove  the  case  to  the  United 
States  Circuit  Court  for  the  Southern  District  of  Texas,  whereupon 
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the  application  was  granted  and  the  cause  transferred  to  the  federal 
court  On  March  20,  1903,  upon  motion  of  plaintiff,  the  cause  was 
remanded  by  the  United  States  Circuit  Court  to  the  District  Court 
of  Harris  County,  Texas,  wherein  the  suit  was  first  instituted.  Then 
each  of  the  defendants  filed  its  original  answer  in  the  District  Court 
April  7,  1908,  which  emhraced,  on  behalf  of  each  defendant,  the  fol- 
lowing pleas  in  abatement  and  demurrers,  to  wit:  (1)  a  verified 
plea  as  to  the  jurisdiction  of  the  Texas  court,  based  on  certain  alleged 
dissimilarities  between  the  laws  of  the  State  of  Louisiana. and  the 
State  of  Texas,  specially  alleged;  (2)  a  plea  in  abatement,  setting 
forth  that  prior  to  the  time  this  cause  was  remanded  to  the  State 
court,  a  suit  based  on  the  same  cause  of  action,  between  plaintiff  and 
the  defendant  Morgan's  Louisiana  &  Texas  Railroad  &  Steamship 
Company,  had  been  instituted  and  was  still  pending  in  the  State  of 
Louisiana;  (3)  a  general  demurrer;  (4)  a  special  demurrer  on  ac- 
count of  the  misjoinder  of  parties  defendant,  and  (5)  a  special  de- 
murrer based  on  the  contention  that  the  petition,  on  its  face,  showed 
the  injury  complained  of  to  have  resulted  from  the  negligence  of  a 
fellow-servant.  The  pleas  to  the  jurisdiction  and  in  abatement,  and 
the  demurrers,  were  duly  submitted,  heard  and  overruled  by  the  court. 
Thereafter  the  Morgan's  Louisiana  &  Texas  Railroad  &  Steamship 
Company  filed  its  first  amended  original  answer  which,  in  addition  to 
said  overruled  pleas  and  demurrers,  contained  the  following  pleas  in 
bar,  to  wit:  (1)  a  general  denial;  (2)  the  negligence  of  a  fellow- 
servant;  (3)  contributory  negligence  on  the  part  of  Street  (a)  in 
failing  to  keep  proper  lookout  for  obstructions  on  the  track  and  (b)  in 
sitting  in  a  careless  position  and  manner  on  the  motor  car  without 
holding  on  or  securing  himself;  (4)  assumed  risk;  (5)  unavoidable 
accident;  (6)  a  plea  in  bar  of  the  action  by  reason  of  various  dis- 
similarities alleged  between  the  laws  of  Louisiana  and  of  Texas  ap- 
plicable to  such  cases.  The  case  as  to  all  the  parties  was  then  tried 
before  a  jury,  and  resulted  in  a  verdict  and  judgment  in  plaintiffs 
favror  against  Morgan's  Louisiana  &  Texas  Railroad  &  Steamship  Com- 
pany in  the  sum  of  $12,500,  the  plaintiff  having,  before  the  case  was 
submitted  to  the  jury  by  the  charge  of  the  court,  dismissed  it  as  to 
the  other  two  defendants;  and  the  jury  were  expressly  informed  in  the 
second  paragraph  of  the  general  charge,  which  directed  them  on  ac- 
count of  such  dismissal  to  consider  only  the  defendant  Morgan's  Lou- 
isiana &  Texas  Railroad  &  Steamship  Company  in  arriving  at  their 
verdict. 

After  the  judgment  was  rendered,  the  motion  for  a  new  trial  over- 
ruled, the  court  adjourned  for  the  term  and  the  petition  for  a  writ  of 
error  filed  in  the  District  Court,  the  defendant  Morgan's  Louisiana  & 
Texas  Railroad  &  Steamship  Company,  on  September  25,  1907,  filed 
another  petition  and  bond  for  removal  of  the  case  to  the  federal  court, 
which  application,  with  the  bond,  was  presented  to  and  denied  by  the 
court  on  October  5,  1908.  This  application  was  based  upon  the  ground 
of  diverse  citizenship  of  the  parties,  and  was  urged  upon  the  theory 
that  on  the  voluntary  dismissal  by  plaintiff  of  the  other  two  defend- 
ants (who,  having  been  parties,  defeated  the  first  application  for  re- 
moval), the  case  against  it,  as  the  only  defendant,  was  removable  to 
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the  federal  court  upon  its  filing  a  proper  bond  and  application  there- 
for. 

As  the  action  of  the  trial  court  in  denying  the  application  for  re- 
moval just  referred  to  is  assailed  by  an  assignment  of  error,  styled 
"Error  apparent  of  record,"  we  will  dispose  of  it  before  considering 
those  which  go  to  the  merits  of  the  case. 

If  it  be  conceded,  as  we  think  it  should  be,  that  upon  the  voluntary 
dismissal  of  the  other  two  defendants,  the  case  as  to  this  one,  not- 
withstanding it  had  gone  to  trial  against  them  all,  co  instante  ren- 
dered it  subject  to  removal  to  the  federal  court  upon  the  defendant's 
filing  a  proper  bond  and  application,  yet  we  are  of  the  opinion  that 
it  waived  its  right  of  such  removal,  the  case  being  then  on  trial,  by 
failing  to  request  the  court  to  suspend  the  trial,  in  order  that  it  might 
have  time  to  prepare  a  bond  and  application  for  removal  and  present 
it  for  the  action  of  the  court ;  and  by  taking  its  chances  for  a  verdict 
by  continuing  in  the  trial  of  the  case  without  then  taking  such  steps 
as  were  necessary  to  remove  it  to  the  federal  court.  It  can  not  be 
successfully  contended  that  defendant  did  not  know  of  the  fact  that 
plaintiff  had  discontinued  his  action  as  to  the  other  two;  for,  as  is 
shown  in  our  statement  of  the  case,  the  second  paragraph  of  the  court's 
charge  expressly  informed  the  jury  that  plaintiff  had  dismissed  his  suit 
as  against  the  Southern  Pacific  Company  and  the  Texas  &  New  Or- 
leans Railroad  Company,  and  directed  them  to  only  consider  the  de- 
fendant Morgan's  Louisiana  &  Texas  Railroad  &  Steamship  Company 
in  arriving  at  their  verdict.  If  defendant's  counsel  did  not  know  of 
the  dismissal  before,  they  knew  it  then  or  were  charged  with  knowl- 
edge of  it,  for  the  record  shows  they  were  in  court,  where  it  was  their 
duty  to  be.  And  as  the  court  was  required  to  read  the  charge  to  the 
jury,  it  must  be  presumed  it  discharged  such  duty,  and  that  it  was 
heard  by  defendant's  counsel.  Then  they  should  have  taken  the 
proper  steps  to  have  the  cause  removed,  instead  of  taking  chances  of 
a  verdict  in  their  client's  favor,  and  not  have  waited  until  after  the 
verdict  against  the  defendant  was  returned,  judgment  entered  on  it, 
motion  for  a  new  trial  overruled,  court  adjourned  and  application  for 
a  writ  of  error  sued  out,  before  presenting  the  bond  and  application 
for  the  removal  of  the  cause. 

But  under  the  first  assignment  of  error  is  advanced  this  proposi- 
tion: "When  a  plaintiff,  having  sued  in  a  State  court  and  sought  to 
fix  joint  liability  on  two  defendants,  one  a  resident,  the  other  a  non- 
resident of  the  State,  has  kept  his  pleading  in  this  form  so  that  the 
case  is  not  removable  until  after  the  lapse  of  the  time  limited  by  the 
laws  of  the  State  for  pleading  or  answering  in  said  case;  and  there- 
upon the  plaintiff  voluntarily  abandons  and  dismisses  the  case  as 
against  the  resident  defendant,  by  an  order  entered  of  record  concur- 
rently with  and  as  a  part  of  a  judgment  then  entered  against  the  non- 
resident, such  a  device  is  a  fraud  on  the  right  of  a  non-resident  de- 
fendant to  have  the  cause  removed  under  the  statutes  of  the  United 
States;  it  estops  the  plaintiff  to  complain  of  delay  in  the  removal  pro- 
ceedings, and  vitiates  the  judgment,  rendering  it  void  as  against  the 
exercise  by  the  non-resident  defendant  of  his  right  aixl  option  to  so 
remove  the  case  by  filing  and  presenting  his  petition  and  bond  there- 


198  Texas  Civil  Appeals  Reports;,  Vol.  57.         [October, 

after,  and  such  option  and  right  to  remove  will  continue  in  defendant 
so  long  as  the  removal  status  of  the  record  continues,  and  up  to  the 
time  when  such  defendant  would  he  required  to  plead  or  answer  in 
response  to  this  new  status  of  the  record." 

We  need  not  discuss  nor  pass  upon  the  abstract  question  of  the 
soundness  of  the  proposition  in  its  entirety;  for  it  is  more  extensive 
than  can  be  sustained  by  the  record.  It  is  deemed  sufficient  to  point 
out  that  the  record  does  not  warrant  the  assertion  contained  in  the 
proposition  that  plaintiff  voluntarily  abandoned  and  dismissed  his 
case  against  the  resident  defendants,  "by  an  order  entered  of  record 
concurrently  with  and  as  a  part  of  the  judgment  against  the  non- 
resident:" In  this  case  no  judgment  was  entered,  nor  could  be,  until 
after  the  verdict  was  returned;  there  could  have  been  no  verdict  until 
after  the  charge  was  prepared  by  the  court  and  read  to  the  jury,  and 
the  charge  expressly  states  that  the  plaintiff  had  dismissed  his  suit 
against  the  .two  resident  defendants.  Therefore,  the  order  of  dis- 
missal was  not  entered  of  record  "concurrently  with  and  as  a  part  of 
the  judgment  against  the  non-resident  defendant."  But,  as  is  shown 
by  what  has  been  said  in  disposing  of  the  preceding  assignment,  the 
order  was  entered  in  ample  time  to  have  enabled  the  defendant  by 
taking  the  proper  steps  to  have  presented  its  bond  and  application  for 
removal  before  the  verdict  was  returned  and  the  judgment  on  it  ren- 
dered. Inasmuch  as  no  such  steps  were  taken,  it  can  not  be  truly  said 
that  defendant's  "option  and  right  to  remove  continued"  after  the 
verdict  and  judgment,  but  from  that  time  must  be  considered  waived. 
(Northern  Pacific  Ry.  Co.  v.  Austin,  135  TL  S.,  315,  34  L.  ed.,  218; 
Chesapeake  &  0.  Ry.  Co.  v.  Dixon,  179  U.  S.,  140,  45  L.  ed.,  125; 
Powers  v.  Chesapeake  ft  0.  Ry.  Co.,  169  U.  S.,  101,  42  L.  ed.,  676; 
Jones  v.  Mosher,  107  Fed.  Rep.,  561.) 

Having  thus  disposed  of  these  preliminary  assignments,  we  come  to 
the  consideration  of  those  which  question  the  validity  of  the  judgment. 

The  contention  on  the  part  of  defendant  that  the  court  erred  in  not 
sustaining  its  plea  to  its  jurisdiction  by  reason  of  the  alleged  dis- 
similarity of  the  laws  of  Louisiana — the  State  where  plaintiffs  injury 
was  inflicted — to  those  of  this  State,  can  not  be  maintained.  The  right 
of  the  courts  of  one  State  to  take  jurisdiction  of  causes  of  action  for 
torts  to  persons  based  upon  acts  or  omissions  done  or  occurring  in 
other  States,  is  established  beyond  dispute.  The  alleged  injury  to  the 
plaintiff  is  actionable  under  the  laws  of  Louisiana  as  well  as  under 
those  of  Texas.  It  is  transitory  in  i'ts  nature,  and  such  as  can  be 
brought  wherever  jurisdiction  can  be  obtained  over  the  person  of  the 
defendant.  Even  if  there  were  a  dissimilarity  between  the  laws  of  the 
two  States,  as  applicable  to  the  action,  that  would  not  deprive  the 
courts  of  Texas  of  jurisdiction.  For  they  would  simply  apply  the 
laws  of  the  State  where  the  cause  of  action  arose,  as  was  done  in  this 
case.  That  after  the  institution  of  this  suit,  the  plaintiff  also  sued  the 
defendant  on  the  same  cause  of  action  in  Louisiana,  furnished  no  cause 
for  abating  the  suit  brought  in  this  State. 

There  was  no  error  in  the  court's  refusing  defendant's  request  to 
instruct  the  jury  that,  "according  to  the  law  and  the  undisputed  evi- 
dence in  this  case,"  the  plaintiff  is  not  entitled  to  recQver,  and  there- 
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fore  to  return  a  verdict  in  favor  of  defendant.  Because  the  evidence 
was  not  undisputed,  but  in  sharp  conflict,  it  was  for  the  jury  to 
weigh  and  determine  its  probative  force.  In  doing  so  they  must  have 
found  that  the  derailment  of  the  motor  car,  which  was  the  cause  of 
plaintiff's  injuries,  was  due  either  to  the  unsafe  and  defective  condi- 
tion of  the  axle  of  its  front  wheel,  or  to  the  speed  at  which  Stevens, 
who  was  defendant's  servant  and  vice-principal  in  charge  of  and  run- 
ning the  car,  propelled  it,  or  to  both  causes  combined.  The  evidence 
was  reasonably  sufficient  to  warrant  the  jury  in  finding  that  either  or 
all  of  these  acts  were  the  cause  of  the  derailment  which  resulted  in 
plaintiffs  injuries,  and  that  they  all  were  negligent  acts  of  the  de- 
fendant; and  also  that  the  plaintiff  did  not  assume  the  risk  of  the  de- 
railment from  any  of  said  negligent  acts  and  was  guilty  of  no  negli- 
gence contributing  to  his  injuries. 

This  disposition  of  the  third  assignment  of  error  also  disposes  of 
the  fourth,  fifth,  sixth  and  ninth,  which  complain  that  the  evidence  is 
insufficient  to  support  the  findings  of  the  jury;  and  also  of  the  sev- 
enth, which  complains  that  the  court  erred  in  submitting  to  the  jury 
the  question  as  to  a  defect  in  the  left  front  wheel  and  axle  of  the 
car,  whether  it  was  in  an  unsafe  and  defective  condition,  and,  if  unsafe 
and  defective,  whether  such  condition  caused  the  car  'to  leave  the  track 
and  was  the  proximate  cause  of  plaintiff's  injuries,  upon  the  ground 
that  there  was  no  evidence  to  warrant  the  submission  of  such  issues. 

There  is  no  error  in  that  part  of  the  charge  complained  of  in  the 
eighth  assignment.  If,  as  is  said  by  the  court  in  that  part  of  its 
charge,  there  was  mud  on  the  rail  and  it  was  only  the  concurring 
cause  with  the  condition  of  the  wheel  and  axle  and  speed  of  the  car, 
or  with  both  together,  in  producing  the  derailment,  then  the  presence 
of  mud  on  the  rail  would  not  defeat  plaintiff's  action,  if  the  left  front 
wheel  was  in  a  defective  and  unsafe  condition  by  reason  of  defend- 
ant's negligence,  or  if  the  rate  of  speed  the  car  was  running  was  negli- 
gence, and  that  either  of  such  acts  of  negligence,  or  both  concurring, 
caused  the  derailment,  either  together  or  in  connection  with  mud  on 
the  rail. 

So  much  of  'the  requested  charges,  the  refusal  of  which  is  com- 
plained of  in  the  tenth,  eleventh  and  twelfth  assignments,  as  is  the 
law  applicable  to  the  case,  is  embraced  in  the  court's  main  charge. 

There  is  no  error  in  the  judgment  and  it  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


A.  Parbiss  et  al.  v.  H.  A.  Jewell,  Next  Friend. 

Decided  October  20,  November  17,  1909. 

1.— Contract — Consideration — Abandoning  Contest  of  Will. 

The  withdrawal  by  the  daughter  of  her  pending  contest  of  the  probate  of 
the  will  of  her  mother  leaving  her  property  to  her  husband,  was  consideration 
for  his  contract  to  pay  to  the  daughter  a  part  of  the  proceeds  of  the  property, 
•  contemplated  sale  of  which  the  probate  of  the  will  permitted  him  to  consummate. 
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ft. — Parties — Death — Heirs — Pleading. 

On  death  of  the  plaintiff  in  an  action  surviving  to  heirs  the  latter  could  be 
made  parties  on  suggestion  of  the  death.  (Rev.  Stats.,  art.  1246).  Sucn  sugges- 
tion formed  a  part  of  the  pleadings.  It  was  not  necessary  for  the  heirs  to  file 
new  pleadings.  They  could  prosecute  the  action  under  the  original  petition,  and, 
it  seems  could  do  so  in  the  name  of  the  deceased. 

3. — Husband  and  Wife — Homestead. 

The  owner  of  land  having  bound  himself  by  contract  to  pay  a  part  of  the 
consideration  from  its  sale  to  heirs  of  his  deceased  wife,  a  second  wife,  who 
married  him  after  such  agreement,  acquired  no  homestead  rights  in  the  property 
or  proceeds  as  against  the  rights  of  the  heirs  of  the  first  under  such  contract; 
neither  did  she  incur  any  personal  liability  to  the  heirs,  being  no  party  to  the 
contract. 

4. — Injunction — Perpetuation — Dissolution. 

On  the  claim  of  plaintiffs  to  the  sum  of  $1,500  out  of  a  much  larger  amount 
received  by  defendant  on  sale  of  land,  a  temporary  injunction  against  the  dis- 
position of  the  fund  by  defendant  should  not  have  been  made  perpetual  on  final 
judgment.  Provision  should  be  made  for  its  dissolution  on  payment  by  defendant 
of  the  sum  to  which  plaintiffs  were  held  entitled. 

5. — Minors — Judgment — Payment  to  Next  Friend. 

A  judgment  in  favor  of  minors  suing  by  next  friend  should  not  be  made 
payable  to  the  latter  without  bond  given  by  him  as  required  by  article  3498w, 
Revised  Statutes;  it  was  proper  to  make  it  payable  to  the  sheriff,  to  be  dis- 
bursed by  him  under  direction  of  the  court. 

6. — Appeal — Beformation  of  Judgment — Costs. 

Where  the  judgment  appealed  from  is  reformed  and  affirmed  the  appellees 
were  liable  for  costs,  and  being  minors  it  was  proper  to  direct  the  payment  of 
such  costs  out  of  the  sum  recovered  by  them. 

ON   BEHEABING. 

7. — Contract — Statute  of  Frauds. 

A  contract  to  pay  to  another  a  certain  sum  out  of  the  proceeds  of  land  to 
be  sold  is  one  for  the  payment  of  money,  not  for  the  sale  of  land,  nor  required 
to  be  in  writing. 

8. — Appeal — Findings. 

Findings  for  appellant  on  certain  special  issues  are  immaterial  where  the 
findings  on  others  in  favor  of  appellee  require  a  judgment  in  his  favor. 

Appeal  from  the  District  Court  of  Travis  County.  Tried  below  be- 
fore Hon.  George  Calhoun. 

Dowell  &  Dowell,  for  appellants. 

Allen  &-  Hart,  for  appellees. 

KEY,  Associate  Justice. — H.  A.  Jewell  and  his  wife  brought  this 
suit  against  A.  Parriss  and  his  wife,  Emily  Parriss,  and  the  Austin 
National  Bank,  seeking  to  recover  $1,500,  part  of  a  designated  fund, 
alleged  to  be  in  possession  of  the  bank  and  claimed  by  Parriss  and  his 
wife. 

Among  other  things,  the  plaintiffs  alleged  in  their  petition  that  the 
plaintiff  Mrs.  Grace  Jewell  was  the  daughter  of  A.  Parriss  and  his 
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former  wife,  Caroline  Parriss;  that  Caroline  Parriss  was  dead:  that 
she  left  property,  consisting  mainly  of  100  acres  of  land,  which  was 
community  estate  between  herself  and  A.  Parriss;  that  prior  to  her 
death  A.  Parriss,  by  the  exercise  of  undue  influence  amounting  to 
duress,  induced  Caroline  Parriss  to  make  a  will,  by  the  terms  of  which 
the  property  referred  to  was  devised  to  A.  Parriss;  that  when  the  will 
was  tendered  for  probate  H.  A.  Jewell  and  his  wife  filed  a  protest, 
contesting  the  validity  of  the  will  on  the  grounds  above  stated:  that 
thereafter  a  contract  was  entered  into  between  the  plaintiffs  and  the 
defendant  A.  Parriss  to  the  effect  that  they,  for  a  consideration  of 
$1,500,  would  withdraw  or  abandon  their  contest  and  permit  the  will 
to  be  probated,  thereby  enabling  A.  Parriss  to  consummate  a  sale  of 
the  land  which  he  had  then  negotiated;  that  the  $1,500  was  to  be 
paid  out  of  the  proceeds  of  the  contemplated  sale  of  the  land.  The 
plaintiffs  alleged  performance  of  the  contract  on  their  part,  sale  of  the 
land  by  A.  Parriss,  and  refusal  on  his  part  to  pay  to  the  plaintiffs  the 
$1,500  agreed  upon. 

The  plaintiffs  obtained  a  preliminary  writ  of  injunction  restraining 
the  defendants  from  disposing  of  $2,438.05,  the  cash  proceeds  of  the 
Bale  of  the  land  deposited  in  the  Austin  National  Bank,  and  also  re- 
straining them  from  collecting  or  disposing  of  certain  notes  given  for 
the  remainder  of  the  purchase  monev  of  the  land. 

The  record  contains  no  answer  for  the  bank.  Parriss  and  his  wife, 
the  other  two  defendants,  filed  answers  containing  a  general  and 
numerous  special  exceptions,  a  general  denial,  and  a  special  answer 
alleging  that  since  the  death  of  Caroline  Parriss,  A.  Parriss  and  his 
co-defendant  Emily  Parriss  were  legally  married,  and  that  the  land, 
the  proceeds  of  the  sale  of  which  are  here  involved,  was  their  home- 
stead, and  for  that  reason  the  plaintiffs  ought  not  to  recover. 

Before  the  case  was  tried  the  plaintiff  Mrs.  Grace  Jewell  died,  and 
her  husband  and  co-plaintiff  filed  and  presented  to  the  court  a  written 
suggestion  of  her  death,  in  which  it  was  stated  that  she  died  intestate, 
leaving  as  her  heirs  Pet  Jewell,  Annie  Jewell,  Noble  Jewell,  Willie 
Jewell,  Bosa  Jewell,  Ida  Jewell  and  Robert  Jewell,  all  being  her 
minor  children,  and  inherited  the  cause  of  action  set  up  in  plaintiff's 
petition.  The  document  referred  to  alleged  that  H.  A.  Jewell  was 
the  father  and  next  of  kin  of  said  minors,  and  prayed  the  court  to  al- 
low him  to  prosecute  the  suit  for  and  on  their  behalf.  The  court 
granted  the  prayer  referred  to  and  the  case  proceeded  to  trial  without 
any  other  pleading  being  filed  on  behalf  of  said  heirs. 

The  trial  court  submitted  the  case  to  the  jury  upon  special  issues, 
the  answers  to  which  were  in  favor  of  the  plaintiffs,  and  upon  which 
answers  the  court  rendered  judgment  for  H.  A.  Jewell  as  next  friend 
of  the  minors  referred  to  for  $1,500,  to  constitute  the  joint  property 
of  Baid  minors.  The  decree  also  perpetuated  the  injunction  which  had 
been  previously  granted,  and  made  no  provision  for  its  dissolution  upon 
a  satisfaction  of  the  plaintiff's  judgment.  The  defendants  A.  Parriss 
and  Emily  Parriss  have  appealed,  but  the  bank  has  not. 

The  case  is  submitted  in  this  court  on  an  elaborate  brief  and  numer- 
ous assignments  of  error  in  behalf  of  appellants.  It  would  extend  this 
opinion  beyond  proper  limits,  and  is  not  necessary,  to  discuss  all  the 
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a&signments  of  error.  We  hold  that  the  petition  stated  a  cause  of  ac- 
tion, founded  upon  a  breach  of  the  contract  between  Mrs.  Jewell  and 
defendant  A.  Parriss,  by  which  contract  she  was  entitled  to  $1,500  of 
the  proceeds  of  the  sale  of  the  land.  The  abandonment  of  her  con- 
test of  the  proceeding  to  probate  her  mother's  will,  as  she  agreed  to 
do,  was  a  sufficient  consideration  for  the  contract  by  which  A.  Parriss 
bound  himself  to  deliver  to  her  $1,500  of  the  proceeds  of  the  sale. 

We  overrule  the  contention  that  Mrs.  Jewell's  children,  or  their 
father  acting  as  next  friend  for  them,  should  have  been  required  to 
file  another  petition  and  set  up  their  rights,  as  if  they  were  original 
plaintiffs.  It  is  provided  by  article  1246  of  the  Revised  Statutes  that 
when  a  plaintiff  shall  die  before  verdict,  if  the  cause  of  action  be  one 
which  survives,  the  suit  shall  not  abate  by  reason  of  such  death,  but 
the  executor  or  administrator  or  the  heirs  of  such  deceased  plaintiff 
may  appear,  and  upon  suggestion  of  such  death  being  entered  of  rec- 
ord, may  be  made  plaintiffs  in  such  suit.  That  course  was  pursued  in 
this  case,  and  we  are  of  the  opinion  that,  by  force  of  the  statute  and 
the  order  of  the  court  allowing  the  suit  to  be  prosecuted  by  A.  Jewell  as 
next  friend  for  the  minor  children,  the  latter,  in  legal  effect,  became 
the  plaintiffs  in  the  petition  which  had  been  filed  and  upon  which  the 
case  was  tried.  We  are  also  of  the  opinion  that  the  written  suggestion 
of  death  .should  be  regarded  as  part  of  the  pleadings  to  the  extent  of 
substituting  the  heirs  for  their  deceased  mother.  Furthermore,  as  the 
minor  plaintiffs  derived  all  their  rights  from  the  original  plaintiffs, 
acquiring  all  the  interest  of  their  mother  by  inheritance  and  all  the 
interest  of  their  father  by  his  disclaimer  and  release  made  in  open 
court  and  carried  forward  into  the  decree,  it  would  seem  that  the 
minor  plaintiffs  had  the  right  to  prosecute  the  suit  in  the  names  of 
the  original  plaintiffs. 

The  contract  by  which  Mrs.  Jewell  was  to  have  part  of  the  pro- 
ceeds of  the  sale  of  the  land  was  made  before  Mrs.  Emily  Parriss  ac- 
quired any  homestead  right,  and  therefore  the  latter  right  was  sub- 
ordinate to  the  former  and  the  plea  of  homestead  was  unavailing,  and 
the  assignments  presenting  that  question  are  overruled. 

We  also  overrule  the  assignments  relating  to  the  admission  of  testi- 
mony and  those  which  complain  of  the  giving  and  refusal  of  instruc- 
tions. We  also  find  that  the  verdict  is  supported  by  sufficient  testi- 
mony, and  overrule  the  assignments  which  charge  otherwise. 

We  agree  with  counsel  for  appellants  that  Mrs.  Parriss  was  not  a 
party  to  the  contract  and  was  not  personally  liable  to  the  plaintiffs. 

We  also  sustain  the  contention  that  error  waa  committed  in  render- 
ing judgment  perpetuating  the  injunction.  It  tied  up  and  prevented 
the  use  of  money  and  notes  far  in  excess  of  $1,500,  the  sum  awarded 
to  the  plaintiffs;. and  therefore  the  decree  should  have  stipulated  that 
when  that  sum,  with  interest  thereon,  and  costs  of  the  suit,  were  paid, 
the  injunction  should  stand  dissolved,  and  for  that  error  the  judgment 
must  be  reformed. 

We  note  that  the  judgment  does  not  properly,  protect  the  interest 
of  the  minors,  in  that  it  authorizes  the  money  to  be  paid  to  H.  A. 
Jewell,  their  next  friend,  without  requiring  him  to  give  bond,  as  re- 
quired by  article  3498w  of  the  Revised  Statutes,  and  it  will  be  cor- 
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rected  in  that  respect.  (International  &  6.  N.  B.  Co.  v.  Ormond,  64 
Texas,  485 ;  Gulf,  C.  &  S.  F.  By.  Co.  v.  Styron,  66  Texas,  421 ;  Texas 
&  P.  By.  Co.  v.  Walker,  93  Texas,  611.) 

It  is  ordered  that  the  judgment  be  so  reformed  as  to  allow  no  per- 
sonal judgment  against  Mrs.  Farriss,  and  dissolving  the  injunction 
when  the  $1,500  and  interest  and  costs  of  the  court  b^low  adjudged  to 
the  plaintiffs  have  been  paid.  It  is  further  ordered  that  the  $1,500 
and  interest  awarded  to  the  plaintiffs  shall  be  paid  to  the  sheriff  of 
Travis  County,  and  shall  be  held  by  him  until  the  District  Court  of 
Travis  County  in  which  this  case  was  tried  makes  an  order  directing 
him  to  whom  to  pay  the  same,  as  required  by  the  article  of  the  statute 
last  referred  to.  It  is  ordered  that  the  costs  of  this  appeal  be  taxed 
against  appellees,  the  minor  plaintiffs  represented  herein  by  their 
next  friend,  and  that  such  costs  constitute  a  charge,  prior  to  all  other 
claims,  against  the  $1,500  awarded  to  said  minors,  and  that  the  sher- 
iff, when  he  collects  said  $1,500,  pay  the  costs  so  charged  against  said 
minors  without  any  further  order  from  this  or  any  other  court. 

Reformed  and  affirmed. 

OPINION  ON  MOTIONS. 

Appellants'  motion  for  rehearing  has  received  due  consideration,  but 
we  find  no  reason  for  changing  the  judgment  heretofore  rendered  by 
this  court.  It  is  true  that  in  our  former  opinion  we  omitted  to  state 
that  appellants  alleged  that  the  contract  sued  on  was  one  for  the  sale 
of  land,  and  not  being  in  writing  was  within  the  statute  of  frauds ;  but, 
as  the  contract  was  for  the  payment  of  money,  and  not  for  the  sale 
of  land,  we  did  not  deem  it  necessary  to  discuss  that  feature  of  the 
case. 

There  were  some  other  immaterial  matters  omitted  in  the  former 
opinion;  and  it  is  also  true,  as  contended  by  appellants,  that  the  an- 
swers of  the  jury  to  some  of  the  questions  were  in  favor  of  appellants' 
contention;  but,  upon  the  material  issues — those  upon  which  the  rights 
of  the  parties  were  to  be  determined — the  answers  given  by  the  jury 
were  in  favor  of  the  appellees. 

Appellants  have  also  submitted  a  motion  to  correct  the  former  judg- 
ment of  this  court  by  eliminating  therefrom  any  reference  to  interest. 
That  motion  is  founded  upon  the  contention  that  the  plaintiffs  were 
not  entitled  to  interest,  and  that  the  judgment  of  the  trial  court  is 
silent  upon  that  subject,  and  interest  is  not  collectible  thereon.  It 
was  not  our  intention  to,  and  the  judgment  of  this  court  does  not 
award  interest.  Unless  interest  was  collectible  upon  the  judgment 
rendered  by  the  trial  court,  appellees  are  not  entitled  to  interest  by 
reason  of  anything  stated  in  the  opinion  of  this  court  or  incorporated 
in  its  judgment.     Both   motions   are   overruled. 

Writ  of  error  refused. 
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Laura  Koppe  et  al.  v.  William  Koppe. 

Decided  October  21,  1909. 

1. — Fraud — Procurement  of  Deed — Burden  of  Proof. 

In  an  action  to  set  aside  a  deed  upon  the  ground,  among  others,  that  the 
consideration  paid  was  inadequate,  the  inadequacy  of  the  consideration  was 
an  essential  part  of  plaintiff's  case  and  therefore  the  burden  rested  upon  him 
to  establish  such  fact.  A  charge  in  such  case  placing  the  burden  upon  the 
defendant  to  prove  the  adequacy  of  the  consideration  was  reversible  error. 

2. — Trial — Burden  of  Proof. 

While  the  weight  of  the  evidence  may  shift  from  side  to  side  during  the 
progress  of  a  trial  a  plaintiff  is  never  relieved  of  the  burden  of  proving 
his  case  by  a  preponderance  of  the  evidence,  and  when  all  the  evidence  is  in 
unless  the  jury  find  that  the  plaintiff  has  made  out  his  case  by  a  preponderance 
of  the  evidence,  their  verdict  should  be  for  the  defendant. 

3.— Same. 

When  a  defendant  seeks  to  defeat  a  prima  facie  case  made  by  plaintiff  by 
proof  of  an  independent  fact  in  avoidance  of  plaintiff's  right  of  recovery,  the 
burden  is  upon  him  to  establish  such  fact.    Rule  exemplified. 

4. — Same. 

The  burden  does  not  rest  upon  a  defendant  to  establish  by  a  preponderance 
of  the  evidence  the  nonexistence  of  a  fact  necessary  to  plaintiff's  recovery. 

5. — Fraud — Batifloation. 

Where  a  party  originally  had  a  right  of  defense  or  of  action  to  set 
aside  or  defeat  a  transaction  on  the  ground  of  actual  or  constructive  fraud, 
he  may  lose  such  remedial  right  by  a  subsequent  confirmation,  by  acquiescence 
or  by  mere  delay  or  laches. 


6. — Same — Batifloation — Acquiescence — Definition. 

Confirmation  implies  a  deliberate  act  intended  to  renew  and  ratify  a  trans- 
action known  to  be  voidable;  acquiesence  is  some  act,  not  deliberately  intended 
to  ratify  such  transaction,  but  recognizing  the  transaction  as  existing  and 
intended  to  some  extent  at  least,  to  carry  it  into  effect  and  to  obtain  or  claim 
the  benefits  resulting  from  it. 

7. — Voidable  Contract — Batifloation. 

Where,  with  full  knowledge  and  understanding  of  all  the  facts,  a  party 
treated  as  his  own  property  received  by  him  in  a  transaction  voidable  for 
fraud,  and  appropriated  the  property  to  his  own  use  and  benefit  by  executing 
a  mortgage  thereon,  he  will  be  held  to  have  ratified  the  transaction  regardless 
of  whether  he  knew  specifically  what  his  legal  rights  were,  and  regardless  of 
whether  he  knew  that  the  execution  of  the  mortgage  would  be  a  ratification 
of  the  transaction. 


8. — Evidence — Value  of  Estate. 

In  an  action  to  set  aside  a  deed  to  the  grantor's  interest  in  an  estate  on 
the  ground  of  inadequacy  of  the  consideration  received,  the  issue  could  only 
be  determined  by  ascertaining  the  value  of  the  property  conveyed  and  of 
that  received,  and  in  ascertaining  these  facts  the  enquiry  should  be  as  to  the 
market  value  and  not  the  instrinsic  value  of  the  property  at  the  time  of  the 
transaction.  The  value  of  an  interest  in  an  estate  can  only  be  ascertained  by 
ascertaining  the  market  value  of  the  excess  over  and  above 'the  indebtedness  of 
the  estate. 


9. — Value — Comparative  Value — Evidence. 

The  issue  being  as  to  the  value  of  a  certain  tract  of  land,  it  was  error  to 
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admit  testimony  as  to  the  value  of  other  lands  not  shown  to  have  been  sub- 
stantially identical  in  class,  conditions  and  surroundings. 

10.— Avoidance  of  Contract — Trust  Relation — Evidence. 

Where  plaintiff's  suit  to  set  aside  a  deed  is  based,  not  upon  mental  incapacity 
to  execute  the  deed  but,  upon  the  ground  that  the  grantee  abused  and  took 
advantage  of  plaintiff's  trust  and  confidence  in  and  reliance  upon  her  to  protect 
his  interests,  testimony  as  to  plaintiff's  mental  weakness,  ignorance  and  want  of 
business  capacity  is  admissible  in  aid  of  the  main  issue,  as  against  an  objection 
that  the  testimony  involved  a  conclusion  of  law  and  fact. 

11.— Same— Annulling  Contract — Advice  of  Third  Party. 

Where  relations  of  trust  and  confidence  existed  between  a  grantor  and 
grantee  and  that  confidence  was  abused  by  the  grantee  and  the  grantor  defrauded, 
it  is  no  defense  to  a  suit  by  the  grantor  to  annul  the  deed  that  the  grantor 
consulted  others  as  to  the  advisability  of  the  trade  before  making  the  same 
and  was  to  some  extent  influenced  by  their  advice. 

Appeal  from  the  District  Court  of  Brazos  County.  Tried  below  be- 
fore Hon.  J.  C.  Scott. 

Dor  em  us  &  Butler,  A.  0.  Board  and  Sam,  Bradley  &  Vogel,  for  ap- 
pellants. 

T.  R.  Batte,  V.  B.  Hudson  and  Hutcheson,  Campbell  &  Hutcheson. 
for  appellee. — Any  person  well  acquainted  with  party  may  give  his 
opinion  of  his  mental  condition:  Scalf  v.  Collin  County,  80  Texas, 
51? ;  Houston  &  T.  C.  Rv.  Co.  v.  Roberts,  109  S.  W.,  982 ;  Galloway 
v.  Railway  Co..  78  S.  W.,-32;  Haney  v.  Clark,  65  Texas,  93;  Missouri, 
K.  4  T.  Ry.  Co.  v.  Brantley,  62  S.  W.,  96. 

In  making  a  transaction,  a  party  may  rely  upon  positive  statements 
or  representations  made  to  him  by  the  opposite  party,  and  the  party 
making  the  representations  will  not  be  permitted  to"  say  that  the 
partv  to  whom  he  made  the  representations  should  not  have  relied 
upon  them.     Campbell  v.  Kauffman  Mill  Co.,  105  S.  W.,  287. 

If  a  party  to  whom  a  false  representation  is  made  enters  into  a 
contract  relying  upon  such  representation,  he  is  entitled  to  have  the 
same  set  aside,  though  he  may  also  rely  partly  on  an  examination  or  an 
investigation  made  by  himself.  14  Am.  &  Eng.  Ency.  of  Law,  p. 
114,  sec.  C  and  notes;  20  Cyc,  p.  41  and  authorities;  Holtry  v.  Foley, 
61  N.  W.,  120 ;  2  Pomeroy  Eq.,  sec.  955. 

In  order  to  defeat  a  suit  to  set  aside  a  fraudulent  transaction,  it 
must  appear  that  the  party  acted  solely  on  his  own  judgment,  based 
upon  independent  inquiry,  and  not  at  all  upon  the  fraudulent  repre- 
sentations.   20  Cyc,  p.  40. 

If  a  party,  where  false  or  fraudulent  representations  are  made, 
makes  an  investigation  concerning  the  same,  and  this  investigation 
consists  in  questioning  persons  whose  information  was  derived  from 
the  party  who  made  the  false  representations,  such  investigation  does 
not  amount  to  anything.    14  Am.  &  Eng.  Ency.  of  Law,  p.  112. 

Where  facts  are  peculiarly  within  the  knowledge  of  a  party  making 
representations,  no  diligence  is  required  of  the  other  party  to  ascertain 
the  truth.  He  does  not  have  to  make  an  independent  investigation 
"where  the  false  statements  are  positively  made,  and  he  can  be  released 
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from  the  bargain  even  though  there  was  no  fraud  knowingly  prac- 
ticed. 14  Am.  &  Eng.  Ency.  of  Law,  p.  120,  and  authorities  cited,  es- 
?ecially  Labbe  v.  Corbett,  69  Texas,  503,  and  other  Texas  cases  cited; 
'om.,  Eq.  Jur.,  sec.  891,  2d  ed.;  2  Pom.,  Eq.  Jur.,  sec.  848;  Moreland 
v.  Atcheson,  19  Texas,  303. 

Where  a  relation  of  trust  and  confidence  exists  between  the  parties, 
when  one  makes  representations  to  the  other,  the  party  to  whom  made 
is  entitled  to  rely  upon  them,  and  this,  where  no  recognized  trust  re- 
lation exists  but  merely  actual  confidence  reposed.  14  Am.  &  Eng. 
Ency.  of  Law,  pp.  122-3;  Varner  v.  Carson,  59  Texas,  306;  Ellis  v. 
Mathews,  19  Texas,  397. 

Where  a  fiduciary  relation  exists  between  a  grantor  and  grantee  the 
strictest  fairness  must  be  maintained,  and  in  order  for  the  appellants 
to  have  sustained  this  transaction  the  burden  was  upon  them  to  show 
that  a  full  and  fair  value  was  paid  for  the  property  to  Wm.  Koppe. 
Pomeroy,  Eq.  Jur.,  p.  483,  pars.  956  and  958;  Varaer  v.  Carson,  59 
Texas,  306 ;  Goar  v.  Thompson,  47  S.  W.,  63. 

PLEASANTS,  Chief  Justice. — This  suit  was  brought  by  the  ap- 
pellee against  the  appellants,  Laura  Koppe,  J.  P.  Robinson  and  Au- 
gusta Kurten,  to  recover  an  undivided  one-half  interest  in  the  estate 
of  William  Koppe,  deceased.  As  preliminary  to  such  recovery  it  was 
sought  to  cancel  a  deed  executed  by  the  plaintiff  to  Laura  Koppe  on 
February  26,  1906,  whereby  plaintiff  conveyed  his  interest  in  said 
estate  to  said  defendant.  It  was  further  sought  to  cancel  certain 
deeds  from  Laura  Koppe  to  the  defendants  Robinson  and  Kurten  con- 
veying to  them  respectively  certain  portions'  of  the  lands  belonging  to 
said  estate.  The  following  paragraphs  of  the  petition  sufficiently  show 
the  grounds  upon  which  plaintiff  sought  to  set  aside  the  deed  by  which 
he  conveyed  his  interest  in  the  estate  to  the  defendant  Laura  Koppe: 

"Plaintiff  avers  that  the  defendant  Laura  Koppe  is  the  surviving 
widow  of  William  Koppe,  deceased,  plaintiff's  father,  and  that  plaintiff 
is  the  child  of  William  Koppe,  deceased,  by  a  former  marriage,  and  is 
the  only  child  descendant  of  the  said  William  Koppe,  deceased." 

"Plaintiff  avers  that  the  defendant  Laura  Koppe  is  a  shrewd,  de- 
signing, far-seeing,  calculating  person,  and  she  exercised  over  plain- 
tiff's father  a  great  and  overwhelming  influence,  and  plaintiff's  father 
being  conscious  of  the  fact  that  plaintiff  was  a  green,  inexperienced, 
ignorant  and  uneducated  fellow,  whose  mind  was  wholly  undeveloped, 
and  he  knew  that  plaintiff  was  wholly  incapable  of  protecting  and  tak- 
ing care  of  the  large  estate  to  which  he  would  be  entitled  upon  the 
death  of  his  father,  and  plaintiff's  father  being  desirous  of  providing 
for  and  leaving  him  in  comfortable  and  easy  circumstances,  he  did 
often,  prior  to  his  death,  communicate  his  said  wishes  to  the  defend- 
ant Laura  Koppe,  and  she  did  then  and  there  ?et  about  and  did  in- 
duce plaintiff's  father  to  give  her  an  equal  interest  in  said  estate  with 
this  plaintiff,  and  in  order  to  secure  said  interest  promised  plaintiff's 
father  that  she  would  dilisrently  and  faithfully  guard  and  protect 
plaintiffs  every  interest,  and  would  look  after  his  welfare  generally, 
and  plaintiff's  father  relying  upon  said  promise  made  to  him  by  de- 
fendant Laura  Koppe,  and  believing  that  she  would  perform  the  serv- 
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ices  promised,  conscientiously  and  faithfully,  and  for  the  purpose  of 
securing  for  plaintiff  the  assistance,  protection  and  help  of  the  said 
Laura  Koppe  in  looking  after  and  taking  care  of  his  property,  plain- 
tiffs father  did,  on  the  11th  day  of  November,  1902,  make  and  pub- 
lish his  last  will  and  testament,  by  the  terms  of  which  he  bequeathed 
to  Laura  Koppe  and  this  plaintiff  an  equal  one-half  interest  each  in 
his  estate;  that  said  will  was,  after  the  death  of  said  William  Koppe, 

which  occurred  on  the day  of  ,  1902,  duly  probated  by  the 

Probate  Court  of  Brazos  County,  and  by  terms  of  said  will,  and  in  the 
manner  hereinbefore  alleged,  the  said  Laura  Koppe  acquired  an  undi- 
vided one-half  interest  in  all  of  the  property  of  the  said  William 
Koppe,  deceased,  plaintiff's  father. 

"Plaintiff  avers  that  all  of  the  property,  both  real,  personal  and 
mixed,  of  which  his  father  died  seized  and  possessed,  was  community 
property  between  his  father  and  this  plaintiff's  mother,  or  was  the 
separate  property  of  plaintiff's  father,  made  and  acquired  long  prior 
to  his  marriage  to  the  defendant  Laura  Koppe,  and  no  part  of  said 
property  was  community  property  between  plaintiff's  father  and  the 
defendant  Laura  Koppe.  # 

"Plaintiff  avers  that  immediately  after  the  death  of  his  father  de- 
fendant Laura  Koppe,  in  connection  with  Mr.  Milton  Parker  of 
Brazos  County,  Texas,  took  charge  of  all  of  the  estate,  both  real,  per- 
sonal and  mixed,  belonging  to  his  said  father's  estate,  and  adminis- 
tered the  same  independent  of  the  Probate  Court,  as  by  said  will  pro- 
vided, and  the  said  Laura  Koppe  being  extremely  avaricious  and  grasp- 
ing in  her  disposition,  and  so  unpleasant  in  her  manner  of  the  man- 
agement of  said  estate,  by  desiring  to  acquire  for  herself  the  entire 
and  absolute  control  and  possession  of  said  estate,  did  thereafter  com- 
mence a  course  of  conduct  towards  the  said  Milton  Parker,  in  the 
matter  of  the  management  and  conduct  of  said  estate  and  the  spend-  ♦ 
ing  of  money  belonging  thereto,  which  was  so  objectionable  and  annoy- 
ing to  the  said  Parker  that  he  did  thereafter  file  his  application  in 
the  Probate  Court  of  Brazos  County,  Texas,  and  did  resign  his  trust 
as  executor  of  said  estate,  which  said  application  and  resignation  were 
filed  on  January  12,  1905;  and  plaintiff  avers  that  after  said  resigna- 
tion of  the  said  Parker  aforesaid,  the  defendant,  Laura  Koppe,  had 
absolute  and  entire  and  unqualified  control  of  all  of  the  property  be- 
longing to  the  estate  of  William  Koppe,  deceased,  both  real,  personal 
and  mixed;  and  she  did  thereafter  manage,  control  and  dispose  of  said 
property  as  she  saw  fit,  without  consulting  this  plaintiff  and  without 
regard  to  his  interest  and  welfare,  and  plaintiff  relying  all  the  while 
upon  her  to  look  after  his  interest,  believing  that  she  was  .so  doing. 
•    •    . 

"Plaintiff,  though  of  adult  age,  is  wholly  wanting  in  intelligence, 
judgment  and  experience  qualifying  him  to  conduct  a  business  trans- 
action; his  mind  is  naturally  weak  and  wanting  in  shrewdness  or  ca- 
pacity to  form  a  correct  idea  of  the  value  of  money  or  property  or  to 
protect  himself  in  a  trade;  he  has  never  engaged  in  a  business  trans- 
action of  any  size  or  magnitude;  that  he  has  lived  since  becoming  of 
age  on  his  father's  plantation  in  Burleson  County,  Texas,  working  as 
a  common   laborer,   receiving  pay   of   twenty-five    ($25)    dollars   per 
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month  for  his  services,  and  in  addition  to  his  lack  of  experience,  his 
mind  is  dwarfed  and  undeveloped,  all  of  which  was  fully  known  to  the 
defendants  Laura  Koppe  and  J.  F.  Bobinson. 

"The  said  defendants,  Laura  Koppe  and  J.  F.  Robinson,  knowing 
of  plaintiff's  said  condition,  undertook  to  buy  from  him  his  interest 
in  his  father's  estate,  and  the  land  held  in  common  between  plaintiff 
and  Laura  Koppe,  and  finally  persuaded  and  procured  him  to  make  to 
Laura  Koppe  the  deed  hereinbefore  described,  on  the  26th  day  of  Feb- 
ruary, 1006,  a  copy  of  which  has  been  here  filed  in  this  cause,  marked 
'Exhibit  B/  paying  the  plaintiff  for  said  property  the  sum  of  $2,500 
in  money  and  giving  him  a  deed  to  a  tract  of  land  belonging  to  said 
estate,  worth  not  exceeding  $5,000,  and  plaintiff  is  informed  and  so  be- 
lieves and  so  charges  the  fact  to  be  that  the  price  paid  to  him  for  his 
interest  in  said  property  is  grossly  inadequate,  for  that  his  interest  in 
said  estate  was  at  that  time  easily  worth  the  sum  of  $75,000  over  and 
above  all  debts,  but  so  it  is  he  alleges  that  he,  being  ignorant  of  the 
matters,  and  having  had  no  experience  with  large  sums  of  money  or 
trades  of  any  magnitude,  supposed  at  the  time  of  the  purchase  that  he 
was  being  paid  a  fair  value,  and  especially  supposed  that  he  would  not 
be  overreached  or*  mistreated  in  said  trade  by  his  step-mother,  Laura 
Koppe;  but  he  alleges  that  he  was  by  said  Laura  Koppe,  aided  and 
assisted  by  J.  F.  Robinson,  grossly  overreached,  and  his  property 
sought  to  be  taken  from  him  by  them  for  a  grossly  inadequate  con- 
sideration; therefore  he  avers  that  no  title  passed  by  said  deed,  and 
same  should  be  set  aside  and  canceled  and  held  for  naught." 

Other  paragraphs  of  the  petition  set  out  specifically  and  fully  many 
acts  and  representations  of  the  defendants,  Laura  Koppe  and  J.  F. 
Robinson,  by  which  it  is  alleged  they  knowingly  and  fraudulently  de- 
ceived plaintiff  and  thereby  fraudulently  obtained  from  him  the  con- 
veyance of  his  interest  in  the  estate  of  his  father. 

The  defendants  answered  by  general  and  special  exceptions  and  gen- 
eral denial  and  by  special  pleas,  the  nature  of  which  it  is  unnecessary 
to  state  here. 

The  trial  in  the  court  below  by  a  jury  resulted  in  a  verdict  and 
judgment  in  favor  of  plaintiff. 

The  conclusion  we  have  reached  as  to  the  proper  disposition  of  this 
appeal  renders  a  full  statement  of  the  facts  shown  by  the  evidence  un- 
necessary and  unappropriate.  It  is  sufficient  to  say  that  the  evidence 
was  conflicting  upon  the  issue  of  fraud  raised  by  the  pleadings,  and 
while  there  was  ample  evidence  to  sustain  the  verdict  of  the  jury 
there  was  also  evidence  sufficient  to  sustain  a  finding  that  defendant, 
Laura  Koppe,  acted  in  good  faith  in  making  the  trade  with  plaintiff. 
Upon  this  state  of  the  evidence  the  trial  court  gave  the  jury  the  fol- 
lowing instruction: 

"If  you  believe  from  a  preponderance  of  the  evidence  that  at  and 
prior  to  February  26,  1906,  the  defendant  Laura  Koppe  occupied  a 
position  of  advantage  over  the  plaintiff,  either  because  of  the  weak- 
ness of  his  mind  or  judgment  which  prevented  him  from  understand- 
ing his  rights  or  the  nature  and  extent  of  the  transaction  in  which 
the  deeds  were  exchanged,  if  you  find  from  a  preponderance  of  the 
testimony  that  such  a  condition  of  mind  or  judgment  existed:  or  if 
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you  believe  from  a  preponderance  of  the  evidence  that  prior  to  and  at 
said  date  the  said  Laura  Koppe  occupied  a  position  of  advantage  over 
the  plaintiff  because  of  his  confidence  and  reliance  upon  her,  if  you 
find  that  such  relation  of  trust  and  confidence  existed,  and  that  at 
the  time  said  deed  was  executed  she  did  occupy  a  position  of  advantage 
over  the  plaintiff  on  account  of  the  existence  of  said  conditions  or 
either  of  them,  then  you  are  instructed  that  the  burden  of  proof  is  on 
the  defendant  Laura  Koppe  to  establish  by  a  preponderance  of  the 
evidence  that  the  transaction  of  date  February  26,  1906,  in  which  the 
plaintiff  executed  his  deed  to  her  in  exchange  for  her  deed  to  him  and 
the  $2,500  in  money,  was  fair  and  open,  that  no  advantage  was  taken 
in  the  course  of  said  trade  by  her,  that  the  plaintiff  understood  the 
nature  and  value  of  his  rights  in  the  property  conveyed  to  her,  and 
that  the  consideration  paid  to  the  plaintiff  was  fair  and  adequate — 
that  is,  reasonably  of  the  same  value  as  the  land  conveyed  to  her — 
and  if  you  have  found  that  the  conditions,  or  either  of  them  above  set 
out  conferring  a  position  of  advantage  on  the  said  Laura  Koppe  ex- 
isted, unless  you  so  find  the  facts  to  be  in  regard  to  said  transaction 
as  submitted  to  you  herein  as  to  fairness  and  adequacy,  then  you  will 
return  a  verdict  for  the  plaintiff  for  the  cancellation  of  said  deeds  of 
February  26,  1906." 

Under  an  appropriate  assignment  of  error  appellant  assails  this 
charge  upon  the  ground,  among  others,  that  it  erroneously  places  the 
burden  of  proof  on  the  defendant  upon  the  issue  of  whether  the  con- 
sideration paid  plaintiff  for  the  conveyance  of  his  interest  in  the 
Koppe  estate  was  fair  and  adequate. 

We  think  the  assignment  should  be  sustained.  Unless  plaintiff 
was  injured  by  the  transaction  of  which  he  complains,  he  is  not  en- 
titled to  have  it  set  aside.  The  allegation  that  the  consideration  re- 
ceived by  him  for  his  conveyance  of  the  property  to  the  defendant 
was  inadequate  was  an  essential  part  of  plaintiff's  position,  and  proof 
of  this  allegation  was  necessary  to  his  right  to  relief.  Such  inade- 
quacy of  consideration  being  an  essential  part  of  his  case,  the  burden 
rested  upon  him  to  establish  such  fact  by  a  preponderance  of  the  evi- 
dence, and  the  burden  of  proof  upon  this  issue  could  not  be  shifted 
to  the  defendant  at  any  stage  of  the  proceedings. 

The  authorities  cited  by  appellee  do  not  sustain  his  contention  that 
the  charge  was  correct.  The  statement  of  Judge  Neill  in  the  opinion 
in  the  case  of  Wells  v.  Houston,  29  Texas  Civ.  App.,  619,  that  "There 
are  certain  relations  of  trust,  such  as  parent  and  child,  guardian  and 
ward,  trustee  and  cestui  que  trust,  attorney  and  client,  where  the  dan- 
ger of  allowing  persons  holding  such  relations  with  each  other  to  deal 
with  them  is  so  great  that  the  presumption  ought  to  be  and  is  against 
the  transaction;  and  the  person  holding  the  trust  or  influence  ought 
to  be  and  is  required  to  vindicate  it  from  all  fraud,"  can  not  be  taken 
as  a  holding  that  in  a  case  of  this  character,  when  the  trust  relation 
is  shown  and  evidence  has  been  introduced  by  the  defendant  tending 
to  show  that  the  transaction  sought  to  be  set  aside  was  based  on  an 
adequate  consideration,  it  would  be  proper  to  instruct  the  jury  that 
the  burden  was  upon  the  defendant  to  show  the  adequacy  of  the  con- 

VoL  LVTI  Civil — 14. 


210  Texas  Civil  Appeals  Reports,  Vol.  57.         [October, 

sideration.  No  such  question  was  before  the  court  in  the  case  cited, 
and  the  learned  judge  who  wrote  that  opinion  only  announced  the 
rule  which  is  well  settled  by  authority,  that  proof  of  a  trust  relation  of 
this  character  is  prima  facie  evidence  of  fraud  in  the  transaction,  and 
from  which  the  existence  of  such  relationship  the  necessary  and  essen- 
tial fact  of  inadequacy  of  consideration  might  be  presumed.  This  is 
but  a  rule  of  evidence  under  which  the  existence  of  one  fact  may  be 
presumed  upon  proof  of  another,  and  is  not  in  conflict  with  the  settled 
rule  that  the  burden  is  upon  the  plaintiff  to  make  out  his  case  by  a 
preponderance  of  the  evidence,  and  that  while  the  weight  of  the  evi- 
dence may  shift  from  side  to  side  during  the  progress  of  a  trial  a 
plaintiff  is  never  relieved  of  this  burden,  and  when  all  the  evidence  is 
in,  unless  the  jury  find  that  the  plaintiff  has  made  out  his  case  by  a 
preponderance  of  the  evidence,  their  verdict  should  be  for  the  de- 
fendant. Under  the  charge  given  by  the  court,  above  set  out,  if  the 
jury  were  unable  to  determine  from  the  evidence  whether  or  not  the 
consideration  given  plaintiff  was  adequate  and  fair,  they  were  told  to 
find  a  verdict  for  plaintiff,  when  the  law  is  that,*  unless  the  plaintiff 
establishes  the  cause  of  action  asserted  by  him  by  a  preponderance  of 
the  evidence,  the  verdict  should  be  for  the  defendant. 

If  the  defendant  seeks  to  defeat  a  prima  facie  case  made  by  the 
plaintiff  by  proof  of  an  independent  fact  in  avoidance  of  the  right  of 
recovery,  of  course  the  burden  is  upon  him  to  establish  such  fact,  and 
the  jury  should  be  so  instructed.  This  distinction  is  aptly  illustrated 
in  the  present  case.  In  addition  to  the  general  denial  the  defendant 
specially  pleaded  that  plaintiff,  with  full  knowledge  of  all  the  facts, 
ratified  and  affirmed  the  trade  by  executing  a  deed  of  trust  upon  the 
property  conveyed  him  by  defendant  Laura  Koppe  in  consideration  of 
his  conveyance  to  her  of  his  interest  in  the  estate.  Upon  this  issue 
the  burden  was  upon  the  defendant  to  establish  by  a  preponderance  of 
the  evidence  all  of  the  facts  necessary  to  show  the  ratification,  and  the 
court  properly  so  charged  the  jury. 

The  rule  that  when  the  defendant  seeks  to  defeat  the  prima  facie 
case  made  by  the  plaintiff  by  evidence  tending  to  show  that  some  fact 
necessary  to  establish  such  prima  facie  case  is  not  true,  that  the  bur- 
den does  not  rest  upon  him  to  establish  the  non-existence  of  such  fact 
by  a  preponderance  of  the  evidence,  but  in  such  case,  unless  the  jury 
find  from  a  preponderance  of  all  the  evidence  that  the  facts  necessary 
to  establish  plaintiff's  right  to  recover  are  true,  they  should  find  for 
the  defendant,  is  firmly  fixed  by  the  decisions  of  our  Supreme  Court, 
and  it  is  therefore  unnecessary  to  ascertain  what  the  rule  is  in  other 
jurisdictions.  The  leading  case  upon  this  subject  is  that  of  Clark  v. 
Hills,  67  Texas,  141.  This  case  has  been  uniformly  followed  and 
approved  by  the  Supreme  Court.  St.  Louis,  T.  &  A.  Rv.  Co.  v.  Burns, 
71  Texas,  481;  Scott  v.  Pettigrew,  72  Texas,  329;  Jester  v.  Steiner, 
86  Texas,  419. 

The  case  of  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Johnson,  92  Texas,  591,  is 
not  in  conflict  with  the  views  above  expressed.  While  the  charge  ap- 
proved in  that  case  instructed  the  jury  that  if  they  found  certain  facts 
alleged  by  the  plaintiff  to  be  true,  that  they  constituted  a  prima  facie 
case  of  negligence  against  the  railroad,  "and  in  the  absence  of  rebut- 
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ting  evidence  sufficient  to  overcome  such  prima  facie  case"  the  de- 
fendant would  be  liable,  the  jury  were  further  told  in  effect  that  to 
find  for  the  plaintiff  they  must  find  from  the  evidence  that  the  re- 
buttal testimony  offered  by  the  defendant  was  not  true.  The  court,  in 
approving  this  charge,  expressly  holds  that  it  did  not  shift  the  bur* 
den  of  proof  from  the  plaintiff  to  the  defendant.  This  certainly  can 
not  be  said  of  the  charge  complained  of  in  this  case. 

This  error  in  the  charge  would  only  be  harmless  in  a  case  in  which 
there  was  no  conflict  in  the  evidence  upon  the  issue  so  erroneously 
submitted,  and  we  can  not  say  that  the  undisputed  evidence  in  this 
case  shows  that  the  consideration  paid  plaintiff  by  the  defendant  was 
60  inadequate  as  to  make  the  transaction  fraudulent,  and  the  appellee 
does  not  so  contend. 

Upon  the  issue  of  ratification  pleaded  by  the  defendants,  the  court 
instructed  the  jury  as  follows: 

"Upon  the  defendant's  plea  of  ratification,  you  are  instructed  that 
if  you  believe  from  .the  evidence  that  at  the  time  and  under  the  cir- 
cumstances when  plaintiff  made  and  executed  his  deed  of  trust  to  A. 
6.  Board,  plaintiff  was  fully  advised  of  his  interest  which  he  had  sold 
by  deed  of  February  26,  1906,  and  was  fully  advised  of  the  existence 
of  the  fraud  perpetrated  by  defendants,  or  either  of  them,  upon  him, 
if  any  such  you  have  found  under  any  preceding  paragraph  of  this 
charge,  and  knew  and  had  sufficient  capacity  to  understand  the  wrong 
done  him,  if  he  had  been  wronged,  and  he  knew  he  was  entitled  to 
relief  and  the  relief  to  which  he  was  entitled,  you  will  find  your  ver- 
dict in  this  case  for  the  defendants  against  the  cancellation  of  the 
deed,  even  though  you  should  find  that  they  had  originally  defrauded 
plaintiff;  and  unless  you  so  find  that  said  mortgage  was  executed  with 
full  knowledge  of  all  the  facts  and  circumstances  affecting  plaintiff's 
rights  in  his  deed  of  February  26,  1906,  and  that  he  knew  that  in  ex- 
ecuting his  said  mortgage  he  was  ratifying  the  previous  transaction, 
you  will  disregard  the  evidence  as  to  the  execution  of  the  said  mort- 
gage and  the  circumstances  connected  therewith,  and  if  you  have 
found  under  the  other  paragraphs  of  this  charge  that  the  deeds  of 
February  26,  1906,  should  be  canceled  and  said  transaction  set  aside, 
you  will  return  your  verdict  for  the  plaintiff  accord ingly." 

This  charge  is  assailed  upon  the  following  grounds: 

"(a)  It  requires  the  jury  to  believe  that  the  plaintiff  knew  the  value 
of  the  interest  that  he  sold  and  the  existence  of  the  fraud  perpetrated 
upon  him,  and  also  the  relief  to  which  he  was  entitled* 

"(b)  Said  charge  also  required  the  jury  to  believe  the  plaintiff 
knew,  by  the  execution  of  the  mortgage,  he  was  ratifying  the  transac- 
tion with  Mrs.  Koppe;  whereas,  the  relief  to  which  the  plaintiff  was 
entitled,  and  whether  his  acts  amounted  to  a  ratification  or  not,  were 
questions  of  law,  and  did  not  depend  upon  plaintiff's  knowledge  or  in- 
tention." 

The  assignment  complaining  of  this  error  in  the  charge  can  not  be 
sustained,  because  it  does  not  appear  from  the  statement  thereunder 
that  the  plaintiff  knew  of  the  fraud,  if  any  was  perpetrated  upon  him, 
at  the  time  he  executed  the  mortgage.  The  statement  made  by  appel- 
lee in  answer  to  the  assignment  tends  to  show  that  he  had  no  such 
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knowledge  at  the  time  the  mortgage  was  executed.  Upon  this  state 
of  the  record  the  issue  of  ratification  is  not  raised,  and  any  error  in 
the  charge  on  that  issue  would  not  be  prejudicial  to  the  defendants. 

In  view  of  another  trial  it  is  necessary  that  we  pass  upon  the  ques- 
tions presented  by  the  assignment.  We  think  each  of  the  objections 
to  the  charge  urged  by  appellant  is  valid.  If,  with  a  full  knowledge 
and  understanding  of  all  the  facts,  appellee  treated  the  property  re- 
ceived by  him  as  his  own  and  appropriated  it  to  his  use  and  benefit 
by  executing  a  mortgage  or  deed  of  trust  thereon,  such  acts  would 
constitute  a  ratification  regardless  of  whether  he  knew  specifically 
what  his  legal  remedies  were,  and  regardless  of  whether  he  knew  that 
the  execution  of  the  mortgage  would  be  a  ratification  of  the  transaction. 
It  is  not  alleged  that  appellant  was  of  insufficient  mental  capacity  to  un- 
derstand the  nature  and  consequence  of  his  acts.  All  that  is  claimed 
in  the  petition  is  that  his  mind  was  wanting  in  "intelligence,  judg- 
ment and  experience  qualifying  him  to  conduct  a  business  transaction, 
that  he  is  wanting  in  shrewdness  or  capacity  required  to  form  a  cor- 
rect idea  of  the  value  of  money  or  property,  and  that  his  mind  is 
dwarfed  and  undeveloped."  Neither  the  pleading  nor  evidence  show 
plaintiff  to  be  so  deficient  in  mental  capacity  as  to  relieve  him  from 
the  operation  of  the  general  rule  that  ignorance  of  the  law  excuses  no 
one.  The  doctrine  of  ratification  of  a  contract  obtained  by  fraud  is 
thus  stated  by  Mr.  Pomeroy: 

"Where  a  party  originally  had  a  right  of  defense  or  of  action  to 
defeat  or  set  aside  a  transaction  on  the  ground  of  actual  or  con- 
structive fraud,  he  may  lose  such  remedial  right  by  a  subsequent  con- 
firmation, by  acquiescence,  and  even  by  mere  delay  or  laches."  2 
Pom.,  Eq.  Jur.,  p.  964. 

Treating  of  this  subject  of  ratification  by  acquiescence,  the  author 
says: 

"A  second  mode  by  which  the  remedial  right  may  be  destroyed,  and 
the  transaction  rendered  unimpeachable,  is  acquiescence.  The  term 
'acquiescence'  is  sometimes  used  improperly.  It  differs  from  con- 
firmation on  one  side,  and  from  mere  delay  on  the  other.  While  con- 
firmation implies  a  deliberate  act  intended  to  renew  and  ratify  a 
transaction  known  to  be  voidable,  acquiescence  is  some  act  not  delib- 
erately intended  to  ratify  a  former  transaction  known  to  be  voidable, 
but  recognizing  the  transaction  as  existing,  and  intended,  in  some  ex- 
tent at  least,  to  carry  it  into  effect,  and  to  obtain  or  claim  the  benefits 
resulting  from  it.  The  theory  of  the  doctrine  is  that  a  party,  having 
thus  recognized  a  contract  as  existing,  and  having  done  something  to 
carry  it  into  effect  and  to  obtain  or  claim  its  benefits,  although  per- 
haps only  to  a  partial  extent,  and  having  thus  taken  his  chances,  can 
not  afterwards  be  suffered  to  repudiate  the  transaction  and  allege  its 
voidable  nature.  It  follows  that  mere  delay,  mere  suffering  time  to 
elapse  without  doing  anything,  is  not  acquiescence,  although  it  may 
be  and  often  is  strong  evidence  of  an  acquiescence;  and  it  may  be  and 
often  is  a  distinct  ground  for  refusing  equitable  relief,  either  affirma- 
tive or  defensive.  As  acquiescence  is  thus  a  recognition  of  and  con- 
sent to  the  contract  or  other  transaction  as  existing,  the  requisites  to 
its  being  effective  as  a  bar  are :  knowledge  or  notice  of  the  transaction 
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itself,  knowledge  of  the  party's  own  rights,  absence  of  all  undue  in- 
fluence or  restraint  and  consequent  freedom  of  action;  a  conscious  in- 
tention to  ratify  the  transaction,  however,  is  not  an  essential  ele- 
ment. When  a  party  with  full  knowledge,  or  at  least  with  sufficient 
notice  or  means  of  knowledge,  of  his  rights  and  of  all  the  material 
facts,  freely  does  what  amounts  to  a  recognition  of  the  transaction  as 
existing,  or  acts  in  a  manner  inconsistent  with  its  repudiation,  or  lies 
by  for  a  considerable  time  and  knowingly  permits  the  other  party  to 
deal  with  the  subject  under  the  belief  that  the  transaction  has  been 
recognized,  or  freely  abstains  for  a  considerable  length  of  time  from 
impeaching  it,  so  that  the  other  party  is  thereby  reasonably  induced 
to  suppose  -that  it  is  recognized,  there  is  acquiescence,  and  the  trans- 
action, although  originally  impeachable,  becomes  unimpeachable  in 
equity."    2  Pom.,  Eq.  Jur.,  par.  965. 

The  question  as  to  whether  the  plaintiff  was  defrauded  in  the  trans- 
action which  he  seeks  to  set  aside  could  only  be  determined  by  an  as- 
certainment of  the  value  of  the  property  conveyed  and  of  that  re- 
ceived by  him,  and  in  the  ascertainment  of  this  only  the  market  value 
of  the  property  at  the  time  of  the  transaction,  if  it  had  a  market 
value  at  that  time,  should  be  considered.  This  would  be  the  rule  in 
all  cases  of  this  character,  but  it  is  specially  necessary  that  this  rule 
should  be  applied  in  this  case,  because  the  undisputed  evidence  shows 
that  at  the  time  the  transaction  occurred  the  Koppe  estate  was  largely 
indebted  to  various  persons,  and  the  only  fair  method  of  ascertaining 
the  value  of  plaintiff's  equity  in  said  estate  would  be  to  find  the  excess, 
if  any,  in  the  market  value  of  the  estate  over  and  above  its  indebted- 
ness. This  rule  was  generally  recognized  and  enforced  upon  the  trial 
of  the  case  and  both  parties  introduced  a  number  of  witnesses  who 
testified  as  io  what  was  the  market  value  of  the  property  of  the  es- 
tate at  the  time  the  transaction  complained  of  occurred.  The  fact 
that  the  property  had  a  market  value  at  that  time  was  fully  estab- 
lished by  the  testimony  of  numerous  witnesses  introduced  by  both 
sides.  Such  being  the  state  of  the  evidence  upon  this  issue,  the  trial 
court,  over  the  objection  of  the  defendants  that  testimony  as  to  the 
intrinsic  value  of  the  property  was  not  admissible,  permitted  the 
plaintiff's  attorney  to  introduce  the  following  testimony: 

Q.  "Now,  what  was  the  intrinsic  value  in  February,  1906,  of  that 
Koppe  plantation  in  Burleson  County  ?" 

To  which  question  defendants  thereupon  in  open  court  objected  on 
the  ground  that  any  evidence  as  to  the  intrinsic  value  was  immaterial 
and  irrelevant  to  any  of  the  issues  in  the  case,  and  because  plaintiff, 
having  established  that  there  was  a  market  value  for  said  land,  was 
limited  to  proof  of  market  value,  which  objections  were  overruled,  and 
the  following  testimony  was  by  the  court  allowed  to  be  introduced : 

Q.  "What  was  the  intrinsic  value  of  it — not  with  reference  to  your 
knowing  of  any  sales;  just  state  what  it  was  worth  according  to  your 
idea." 

A.     'About  $30  per  acre." 

The  court  erred  in  overruling  the  objection  to  this  testimony  and 
the  assignment  complaining  of  such  ruling  should  be  sustained. 
It  was  also  error  to  admit  testimony  as  to  the  value  of  other  Brazos 
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river  lands  not  belonging  to  the  Koppe  estate,  unless  such  lands  were 
shown  to  be  of  the  same  character  and  were  in  the  same  immediate 
neighborhood,  and  the  surroundings  and  conditions  of  both  were  sub- 
stantially identical,  and  the  testimony  of  the  witness  Kennedy  as  to 
the  value  of  land  situated  eighteen  or  twenty  miles  from  the  lands  of 
the  Koppe  estate,  and  not  shown  to  have  been  substantially  identical 
in  class,  conditions  and  surroundings,  should  not  have  been  admitted. 
Upon  this  issue  as  to  the  value  "of  the  property  the  question  to  be  de- 
termined was  its  value  at  the  very  time  of  the  transaction,  and  the 
charge  requested  by  the  defendants  so  instructing  the  jury  should  have 
been  given. 

In  support  of  the  allegations  of  plaintiff's  mental  weakness,  ig- 
norance and  want  of  business  capacity  before  set  out,  he  introduced  a 
number  of  witnesses  who  testified  in  substance  that  they  had  known 
him  for  a  long  time,  had  been  with  him  often,  conversed  with  him  on 
many  subjects,  and  some  of  them  had  known  of  trades  made  by  him, 
and  that  from  their  knowledge  of  plaintiff  thus  obtained,  in  their 
opinion  he  was  weak-minded,  wanting  in  business  capacity,  and  had 
no  appreciation  of  the  value  of  money  or  property.  All  this  testimony 
was  objected  to  by  the  defendants  on  the  grounds  that  the  witnesses 
had  not  stated  sufficient  facts  upon  which  their  opinion  was  based  to 
authorize  them  to  express  an  opinion  upon  plaintiff's  mental  capacity, 
and  that  even  if  the  facts  stated  were  a  sufficient  basis  of  their  opin- 
ion, such  opinion  was  a  conclusion  of  law  and  fact,  and  was  therefore 
inadmissible. 

We  do  not  think  these  objections  to  the  testimony  should  be  sus- 
tained. The  plaintiff  does  not  seek  to  avoid  the  contract  upon  the 
grounds  of  mental  incapacity,  and  as  we  understand  the  petition  the 
allegations  of  mental  weakness,  ignorance  and  want  of  business  ca- 
pacity are  only  auxiliary  to  the  allegation  that  he  entirely  trusted 
and  relied  upon  the  defendant,  Laura  Koppe,  to  look  after  and  pro- 
tect his  interest  in  his  father's  estate,  and  that  this  trust  and  confi- 
dence, which  was  largely  superinduced  by  plaintiff's  mental  unfitness 
for  the  conduct  of  large  business  transactions  such  as  the  management 
of  his  father's  estate,  was  abused  and  taken  advantage  of  by  the  de- 
fendant in  the  transaction  complained  of  in  the  petition.  We  think 
that  in  support  of  these  allegations  the  evidence  objected  to  was  ad- 
missible. 

The  condition  of  mind  alleged  in  the  petition  could  best  be 
shown  by  the  opinion  of  those  whose  intimacy  with  plaintiff,  with  his 
habits  of  life,  thought  and  conversation,  would  enable  them  to  form  a 
correct  opinion  of  the  degree  of  his  intelligence  and  his  mental  pow- 
ers, and  the  opinion  of  such  witnesses  is  not  inadmissible  because  they 
fail  to  state  specifically  and  in  detail  the  acts  of  the  plaintiff  and  con- 
versations had  with  him  upon  which  their  opinions  are  based. 

That  a  non-expert  witness  may  give  his  opinion  upon  a  question  of 
this  character,  when  the  facts  upon  which  he  bases  his  opinion  are 
stated,  is  well  settled.  Garrison  v.  Blanton,  48  Texas,  299;  Cockrill  v. 
Pox,  65  Texas,  669;  Field  v.  Field,  39  Texas  Civ.  App.,  1;  Wells  v. 
Houston,  29  Texas  Civ.  App.,  617;  Brown  v.  Mitchell,  88  Texas,  350; 
Houston  &  T.  C.  Ry.  Co.  v.  Roberts,  101  Texas,  418. 
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In  the  two  cases  last  cited  the  distinction  is  shown  between  the 
opinion  of  a  witness  involving  a  conclusion  of  law  and  one  which  is 
only  a  fact  conclusion,  and  it  is  held  that  it  is  not  competent  for  a 
witness  to  give  his  opinion  when  such  opinion  involves  a  legal  conclu- 
sion, such  as  the  capacity  to  make  a  will  or  a  contract,  or  as  to  what 
would  be  a  reasonable  time  for  a  railroad  company  to  transport  stock 
from  the  place  of  shipment  to  the  place  of  destination,  because  such 
question  is  a  mixed  question  of  law  and  fact  and  the  very  question  for 
the  jury,  to  be  determined  by  them  under  the  instruction  of  the  court. 

The  evidence  before  mentioned  does  not  come  under  the  rule  an- 
nounced in  these  cases,  and  is  not  subject  to  the  objection  that  the 
opinion  of  the  witness  involves  a  legal  conclusion.  There  was  testi- 
mony introduced,  however,  which  is  obnoxious  to  this  rule.  One  or 
two  of  the  witnesses  were  permitted  to  state  that  the  plaintiff  did  not 
in  their  opinion  have  sufficient  mental  capacity  to  fully  understand 
the  transaction  complained  of.  This  testimony  was,  we  think,  inad- 
missible under  the  rule  announced  in  the  cases  last  cited. 

The  trial  court  did  not  err  in  refusing  to  instruct  the  jury  that  if 
plaintiff,  in  making  the  trade  with  the  defendant,  was  influenced  by 
and  acted  on  the  advice  of  his  friend,  Mr.  Milton  Parker,  with  whom 
he  consulted  before  concluding  the  transaction,  they  should  find  for 
the  defendants.  If  the  plaintiff  trusted  and  relied  upon  the  defend- 
ant as  claimed  by  him,  the  fact  that  he  consulted  his  friend,  Mr. 
Parker,  before  concluding  the  'trade,  and  was  also  influenced  by  him 
in  accepting  defendant's  offer,  would  not  defeat  his  right  to  recover. 
He  is  not  required  to  show  that  he  relied  entirely  and  solely  upon  the 
representations  of  the  defendant.  If  the  relations  of  trust  and  confi- 
dence existed  between  him  and  defendant  as  alleged,  and  that  confi- 
dence was  abused  and  plaintiff  defrauded,  it  is  no  defense  to  this  suit 
to  say  that  plaintiff  consulted  others  as  to  the  advisability  of  the  trade 
and  wag  to  some  extent  influenced  bv  their  advice.  In  order  to  relieve 
the  defendant  the  proof  must  show  the  relation  of  trust  and  confidence 
did  not  exist  between. plaintiff  and  herself,  and  that  plaintiff  did  not 
rely  upon  her  representations.  We  think  the  charge  given  by  the  court 
upon  this  issue  was  correct  and  the  requested  charge  was  properly  re- 
fused. 

We  have  not  discussed  all  of  the  assignments  of  error,  because  to  do 
so  would  serve  no  useful  purpose  and  would  greatly  add  to  the  length 
of  this  opinion.  What  we  have  said  disposes  of  all  the  material  ques- 
tions presented.  If  any  eiror  is  shown  which  has  not  been  discussed 
in  this  opinion  it  is  immaterial,  and  not  such  as  is  likely  to  occur  upon 
another  trial. 

For  the  error  before  pointed  out  the  judgment  of  the  court  below  is 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Jack  Montgomery  v.  Julia  Amsler  et  al. 

Decided  October  21,  1009. 

1. — Brokers — Division  of  Commissions. 

Where  a  broker  or  land  agent  has  the  agency  to  sell  a  certain  tract  of 
land  and  agrees  with  another  broker  to  divide  with  him  the  commissions  or 
compensation  for  effecting  a  sale  in  the  event  such  other  broker  produces  a 
purchaser  for  the  land,  said  brokers  are  not  partners  in  a  legal  sense  so  that 
either  would  be  bound  by  the  acts  of  the  other,  or  that  notice  to  one  would  be 
notice  to  the  other.  Evidence,  as  to  the  relation  of  brokers  to  each  other  in  a 
sale  of  land,  considered  and  held  insufficient  to  establish  a  partnership. 

9. — Same — Defect  in  Title — Knowledge  of  Broker — Evidenoe. 

A  broker  is  not  entitled  to  a  commission  on  the  purchase  price  of  land  when 
the  sale  fails  because  of  a  defect  in  the  title,  of  which  defect  the  broker  had 
notice  or  was  charged  with  notice  at  the  time  he  entered  into  the  contract  to 
sell  the  land.  Evidence  considered,  and  held  sufficient  to  put  a  broker  upon 
notice  that  the  title  he  undertook  to  sell  was  defective. 

3. — Title — Representation. 

A  statement  by  an  owner  of  land  that  he  had  owned  it  thirty  or  forty  years 
and  for  that  reason  he  thought  the  title  was  good,  was  not  equivalent  to  a 
representation  that  the  title  was  in  fact  good. 

4. — Estoppel — Pleading. 

In  a  suit  by  a  land  agent  for  commissions  on  a  sale  of  land,  the  defendant 
answered  in  substance  that  the  plaintiff  was  estopped  from  claiming  more 
than  fifty  cents  per  acre  because  after  the  purchaser,  produced  by  plaintiff, 
had  offered  fifty  cents  an  acre  more  than  the  price  stipulated  for  by  defendant, 
and  after  said  offer  had  been  rejected  by  defendant  and  before  defendant  had 
himself  sold  the  land  at  a  better  price,  the  plaintiff  demanded  of  defendant  fifty 
cents  per  acre  as  his  compensation  under  their  contract,  and  defendant  was  there- 
by led  to  believe  that  plaintiff  would  demand  no  more  than  that  amount  in 
full  of  his  claim.  Held,  the  answer  was  not  good  as  a  plea  of  estoppel  and  an 
exception  thereto  should  have  been  sustained. 

5. — Broker — Contraot — Sale  by  Owner. 

When  a  tract  of  land  is  sold  by  the  owner  himself  upon  terms  different  from 
those  specified  in  his  contract  with  a  land  agent,  the  agent  would  not  be  entitled 
to  receive  the'  compensation  or  commission  named  in  the  contract.  The  con- 
tract could  not  be  the  basis  of  his  action. 

6. — Same — Breach  by  Owner. 

Upon  the  wrongful  refusal  by  the  owner  to  complete  a  sale  of  land  made  by 
an  agent  in  accordance  with  the  terms  of  a  contract  between  them,  the  owner 
thereupon  became  liable  to  the  agent  in  the  amount  he  would  have  been  entitled 
to  under  the  contract  if  the  owner  had  ratified  the  sale,  and  the  rights  of  the 
agent  would  not  be  changed  or  affected  by  a  subsequent  sale  made  by  the  owner 
himself  upon  different  terms  from  those  contained  in  the  contract  between  the 
owner  and  the  agent. 

7.— Appeal— Refusal  of  Charge— Assignment  of  Error. 

Where  an  assignment  of  error  is  based  upon  the  refusal  of  the  court  to 
give  a  special  charge,  and  the  charge  is  not  copied  or  referred  to  in  the 
statement  following  the  assignment,  the  assignment  will  not  be  considered. 
And  so,  when  the  record  does  not  show  that  appellant  made  any  request  in  the 
trial  court  that  the  court  instruct  the  jury  as  indicated  in  an  assignment  of 
error.  6 


•• — Trial — Submission  of  Case — Harmless  Error. 

Where  an  appellant  has  judgment  for   the  full   amount  to  which  ho  i» 
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entitled  under  the  pleading  and  the  evidence,  any  error  in  the  submiiaion  of  the 
ease  to  the  jury  would  not  be  cause  for  reversal. 

9.— Broker  and  Principal — Contract — Termination  by  Principal. 

Although  the  owner  of  land  stipulated  in  his  contract  with  a  land  agent 
that  he,  the  owner,  should  have  the  right  to  terminate  the  agency  at  any  time, 
such  right  could  not  be  exercised  by  the  owner  to  the  prejudice  of  the  agent 
after  the  agent  had  found  and  produced  a  purchaser  ready,  able  and  willing 
to  buy  the  land  on  the  terms  specified  in  the  contract  of  employment. 

Appeal  from  the  District  Court  of  Waller  County.  Tried  below  be- 
fore Hon.  Wells  Thompson. 

R.  Hannay  and  Williams  &  Reid,  for  appellant. — The  court  erred  in 
admitting  the  letter  from  Colby  to  Amsler  in  evidence,  because  it  does 
not  show  or  tend  to  show  that  plaintiff  had  either  actual  or  constructive 
knowledge  of  defects  in  defendants'  title  that  existed  at  the  time  of 
writing  said  letter  by  Colby.  Brown  v.  Brown,  61  Texas,  49,  50 ;  Hen- 
derson y.  Pilgrim,  22  Texas,  476,  477;  Wethered  v.  Boon,  17  Texas, 
150,  151;  Wilson  v.  Williams,  25  Texas,  66;  21  Am.  &  Eng.  Ency.  of 
Law,  2d  ed.,  p.  589. 

The  relation  of  an  associate  broker  to  his  principal  broker  is  not 
that  of  a  co-partner,  or  such  as  to  make  imputable  to  the  principal 
broker  constructive  knowledge  of  the  existence  of  facts  of  which  the  as- 
sociate broker  had  notice.  Bauer  v.  Wilson,  79  S.  W.,  364;  Watkins 
L.  &  M.  Co.  v.  Thetford,  96  S.  W.,  73 ;  Bogart  v.  McWilliams,  31  S. 
W.,  434;  22  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  pp.  26,  27,  28;  8  Cur- 
rent Law,  pp.  1262-1264. 

Evidence  of  a  statement  made  by  the  principal  to  the  agent  some 
time  prior  to  the  making  of  his  contract  with  the  agent,  to  the  effect 
that  some  other  person  claimed  to  have  found  defect  in  his  title,  is  not 
admissible  to  defeat  the  agent's  right  to  commissions,  where  the  princi- 
pal admits  that  in  the  same  conversation  he  assured  the  agent  that  his 
title  to  the  land  was  good.  Conklin  v.  Krakauer,  11  S.  W.,  117;  Wil- 
son v.  Clark,  79  S.  W.,  649;  Parks  v.  Willard,  1  Texas,  354;  College 
Park  Elec.  Belt  Line  v.  Ide,  40  S.  W.,  66. 

Where  plea  of  equitable  estoppel  fails  to  state  the  necessary  elements 
constituting  equitable  estoppel,  special  exception  directed  to  said  plea 
for  said  failure  should  be  sustained  by  the  court.  Texas  Banking  Co.  v. 
Hutchins,  53  Texas,  67;  Galveston,  H.  &  S.  A.  By.  v.  Johnson,  11  S. 
W.,  1116;  Short  v.  Short,  33  S.  W.,  684;  Bynum  v.  Preston,  6  S.  W., 
429 ;  Neal  v.  Minor,  26  S.  W.,  883. 

Where  the  facts  are  undisputed  that  the  principal  accepted  a  pur- 
chaser procured  by  the  agent,  with  whom  he  entered  into  a  binding  con- 
tract for  the  sale  of  the  land,  he  will  not  be  permitted  to  escape  lia- 
bility to  the  agent  on  the  ground  that  he  revoked  the  agency  after  the 
purchaser  had  been  produced.  Peach  Biver  Lbr.  Co.  v.  Montgomery, 
115  S.  W.,  88 ;  Watkins'  Land  &  Mtg.  Co.  v.  Thetford,  96  S.  W.,  72 ; 
Conklin  v.  Krakauer,  US.  W.,  118;  Blumenthal  v.  Goodall,  89  Cal., 
251 ;  Heaton  v.  Edwards,  90  Mich.,  500 ;  Martin  v.  Holly,  104  N.  Car., 
36;  Knox  v.  Parker,  2  Wash.,  34;  Meachum  on  Agency,  pars.  967,  968. 

Where  an  agent,  acting  under  a  contract  with  his  principal,  procures 
a  purchaser  with  whom  the  principal  closes  a  sale  on  terms  different 
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from  those  the  agent  is  authorized  to  make,  if  the  agent  was  the  pro- 
curing cause  of  the  sale  consummated,  it  is  in  law  his  sale,  and  he  can 
recover  upon  his  contract.  Peach  River  Lbr.  Co.  v.  Montgomery,  115 
S.  W.,  88-89;  Graves  v.  Baines,  14  S.  W.,  256;  Byrd  v.  Frost/ 29  S. 
W.,  46;  Bowser  v.  Field,  17  S.  W.,  46;  Brackenridge  v.  Claridge,  42  S. 
W.,  1006;  Harrell  v.  Zimpleman,  66  Texas,  294;  Conklin  v.  Krakauer, 
11  S.  W.,  118;  Blair  v.  Slosson,  6Q  S.  W.,  113;  4  Am.  &  Eng.  Ency. 
of  Law,  697. 

Where  the  price  obtained  by  the  principal  differs  from  the  price 
made  to  the  purchaser  by  the  broker,  if  the  broker's  efforts  are  the  pro- 
curing cause  of  the  sale,  his  right  to  compensation  is  upon  the  price 
obtained.  Brackenridge  v.  Claridge,  42  S.  W.,  1006;  Gelatt  v.  Ridge, 
23  S.  W.,  884;  Hahl  v.  Wickes,  97  S.  W.,  838;  Bryan  v.  Abert,  3  App. 
Cas.  (D.  C),  180;  Corbel  v.  Beard,  92  Iowa,  360;  Wood  v.  Wells,  103 
Mich.,  320;  Henderson  v.  Mace,  2  Mo.  App.  Rep.,  1009. 

J.  D.  Harvey  and  Keet  McDade,  for  appellee. — Where  the  principal, 
in  the  contract  of  employment  of  a  broker  to  sell  land  at  a  given  price, 
expressly  reserves  the  right  to  withdraw  the  terms  of  such  contract  and 
terminate  such  agency  at  any  time,  he  may  rightfully  exercise  such 
right  of  withdrawal  at  any  time  before  a  sale  is  complete.  Appellee  in 
the  contract  of  employment  of  appellant  as  agent,  if  any  there  was, 
having  expressly  reserved  the  right  to  withdraw  the  price  of  $2.50  per 
acre,  and  terminate  appellant's  agency  at  any  time,  and  the  evidence 
showing  that  appellee,  acting  in  good  faith,  exercised  such  right  and 
withdrew  such  price  and  terminated  such  agenc}r,  before  a  sale  of  said 
lands  was  complete,  appellant  is  not  entitled  to  recover  compensation 
for  his  services  from  appellee.  And  the  court  erred  in  peremptorily 
charging  a  verdict  against  appellee  as  it  did.  Kiam  v.  Turner,  52  S. 
W.,  1046;  Hotchkiss  v.  Gretna  Co.,  36  La.  Ann.,  517;  McCarron  v.  Mc- 
Nulty,  7  Gray  (Mass.),  141;  Walker  v.  Tirrell,  3  Am.  Rep.,  352;  Dur- 
kee  v.  Vermont  Cent.  Ry.  Co.,  29  Vt.,  127 ;  Sibbald  v.  Bethlehem  Iron 
Co.,  38  Am.  Rep.,  4-16;  4  Am.  &  Eng.  Ency.  Law  (2d  ed.),  973;  9  Cyc, 
618;  Mechem  on  Agency,  sec.  968  (latter  portion). 

Although  it  be  established  that  appellee  employed  appellant  as  her 
agent  to  sell  her  land,  under  contract  to  pay  him  for  his  services  all 
sums  in  excess  of  $2.50  per  acre  for  which  the  land  should  be  sold,  as 
alleged,  the  appellee  expressly  reserved  the  right  in  such  contract  of 
employment  to  withdraw  such  price  of  $2.50  per  acre,  and  terminate 
said  contract  at  any  time,  and  the  evidence  showed  that  same  was  with- 
drawn and  terminated  by  appellee  before  a  sale  was  completed  and  be- 
fore appellant's  commission  accrued.  Appellee  having  thus  withdrawn 
such  price  and  terminated  such  contract  before  the  sale  of  such  lands 
was  completed,  appellant  could  lawfully  recover  from  appellee  no  more 
than  the  reasonable  value  of  his  services  rendered  prior  thereto,  to- 
gether with  such  reasonable  expenditures  he  may  have  made  in  the 
furtherance  of  the  business  of  his  employment.  The  court  therefore 
erred  to  appellee's  prejudice  in  peremptorily  instructing  a  verdict 
against  appellee,  as  it  did,  for  the  sum  of  $861  2/3  (the  same  being 
fifty  cents  per  acre  of  the  amount  of  land  sold),  that  being  a  greater 
amount  than  he  was  entitled  to  recover.    Dulaney  v.  Page  Belting  Co., 
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59  S.  W.,  1089;  New  Kanawha  Coal  Co.  v.  Wright,  72  N.  E.,  550; 
1  Am.  &  Eng.  Ency.  Law  (2d  ed.),  1103. 

The  undisputed  evidence  showing  that  appellee  rightfully  terminated 
appellant's  agency,  if  any,  before  a  sale  was  consummated,  appellant's 
cause  of  action  for  compensation,  if  any  he  had,  was  not  upon  the 
contract,  but  was  upon  the  obligation  which  then  arose  by  implication 
against  appellee  to  pay  the  reasonable  value  of  appellant's  expenditure 
made  by  him  in  the  premises.  Hence  appellant's  pleading  declaring 
upon  and  seeking  recovery  under  special  contract,  and  containing  no 
allegations  sufficient  to  entitle  him  to  a  recovery  upon  his  cause  of 
action  above  indicated,  the  court  erred  in  charging  a  verdict  against 
appellee,  as  it  did.  Braly  v.  Barnett,  78  S.  W.,  965;  Gammage  v. 
Alexander,  14  Texas,  418. 

The  terms  of  the  sale,  as  consummated  between  Odell  and  appellee, 
being  different  from  those  named  in  appellant's  contract  of  agency,  if 
such  contract  existed,  in  that  the  former  were  partly  cash  and  partly 
credit,  while  the  latter  was  all  cash,  the  measure  of  appellant's  re- 
covery, if  any,  is  the  reasonable  value  of  his  services,  together  with 
reasonable  expenditure  made  by  him  in  the  premises.  It  was  there- 
fore error  for  the  court  to  give  to  the  jury  the  peremptory  charge  com- 
plained of.     McDonald  v.  Cabiness,  100  Texas,  617;  98   S.  W.,  945. 

Where  a  land  owner  stipulates  that  he  is  to  receive  a  given  price, 
net  to  him  in  cash,  for  his  lands,  and  that  his  broker  shall  receive  as 
his  compensation  all  over  the  amount  for  which  the  lands  are  sold, 
and  a  sale  is  not  completed  because  of  defects  in  the  title  to  the  land, 
the  broker  is  not  entitled  to  recover  any  compensation.  Such  a  stipu- 
lation by  the  owner  being  equivalent  to  making  the  broker's  compen- 
sation depend  upon  the  final  consummation  of  the  sale,  and  the  re- 
ceipt of  the  amount  of  the  given  price  by  the  land  owner.  Appel- 
lant's requested  instruction,  therefore,  authorizing  as  it  did  the  jury 
to  find  for  appellant  the  amount  of  $1.50  per  acre  on  the  lands  re- 
jected by  Odell,  because  of  defective  title,  was  properly  refused  by  the 
court.  Ford  v.  Brown,  120  Cal.,  551;  Monroe  v.  Taylor  (Mass.),  78 
X.  E.,  106;  Seattle  Land  Co.  v.  Day,  2  Wash.,  451;  Babcock  v.  Mer- 
ritt  (Col.),  27  Pac,  882;  Cremer  v.  Miller,  56  Minn.,  52. 

PLEASANTS,  Chief  Justice. — This  suit  was  brought  by  appel- 
lant against  Mrs.  Julia  Amsler,  J.  C.  Amsler  and  L.  D.  Amsler,  te  re- 
cover the  sum  of  $5,815.50  alleged  to  be  due  appellant  as  commission 
or  compensation  for  his  services  in  the  sale  of  3,877  acres  of  land 
owned  by  appellees.  Plaintiff  alleges  in  substance  that  he  contracted 
with  appellees  to  procure  a  purchaser  for  said  land,  and  did  procure 
such  purchaser  in  the  person  of  one  D.  A.  Odell,  to  whom  defendants 
sold  said  land  at  the  price  of  $4  per  acre;  that  plaintiff  was  the  pro- 
curing cause  of  such  sale,  and  that  by  Ihe  terms  of  their  contract  with 
plaintiff  the  defendants  agreed  and  promised  to  pay  to  him  in  consid- 
eration of  his  services  in  procuring  such  purchaser  whatever  amount 
they  might  receive  for  said  land  over  and  above  the  sum  of  $2.50  per 
acre. 

The  defendants  answered  by  general  demurrer  and  general  denial, 
and  by  special  pleas,  in  Vhich  they  averred  in  substance: 
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1.  That  defendants  withdrew,  annulled  and  terminated  plaintiff's 
right  and  authority  under  said  contract  before  a  contract  of  sale  was 
entered  into. 

2.  That  the  sale  as  made  was  made  by  defendant,  and  not  ac- 
cording to  the  terms  of  said  contract  of  agency. 

3.  That  said  sale  was  not  made  through  the  efforts  of  plaintiff, 
nor  were  plaintiff's  efforts  the  procuring  cause  thereof. 

4.  That  plaintiff  was  acting  as  agent  of  the  purchaser  in  said  sale. 

5.  That  a  part  of  the  land  so  contracted  for  was  rejected  by  the 
purchaser  on  account  of  defective  title,  and  that  plaintiff  knew  of  said 
defect  when  he  procured  the  purchaser. 

6.  That  plaintiff  is  estopped  from  claiming  more  than  fifty  cents 
per  acre,  because,  after  the  purchaser  had  offered  $3  per  acre  and 
said  offer  had  been  rejected  by  defendant,  and  before  the  sale  at  $4 
per  acre  had  been  made,  plaintiff  demanded  of  defendant  fifty  cents 
per  acre  as  his  compensation,  and  that  defendant,  when  he  sold  said 
land  to  the  purchaser  at  $4  per  acre,  did  so  believing  that  plaintiff 
wrould  demand  no  more  than  fifty  cents  per  acre  as  compensation. 

Plaintiff  directed  general  demurrer  ta  defendants'  answer,  and  spe- 
cial exceptions  to  that  portion  of  it  which  seeks  to  set  up  and  plead 
an  estoppel  against  plaintiff's  cause  of  action  for  more  than  fifty  cents 
per  acre  commission  or  compensation,  on  the  grounds  that  same  is 
insufficient  as  a  plea  of  estoppel,  and  the  matters  therein  pleaded  con- 
stituted no  answer  or  defense  to  plaintiff's  cause,  and  asked  that  the 
same  be  stricken  from  said  answer. 

To  defendants'  answer  plaintiff  replied  (1)  by  general  denial;  (2) 
that  defendants  represented  to  him  at  the  time  of  his  employment  by 
them  that  they  had  good  title  to  said  land  and  all  of  it,  and  that  he 
relied  upon  said  assertions  and  believed  that  they  did  have  good  title; 
(3)  that  Odell  contracted  to  buy  all  of  said  land  of  defendants  at  $4 
per  acre,  and  that  if  he  failed  or  refused  to  buy  any  portion  of  said 
land  it  was  because  the  defendants  did  not  have  a  good  and  market- 
able title  to  the  land  which  he  refused  to  buy;  (4)  plaintiff  admits 
that  he  made  the  demand  for  fifty  cents  per  acre  as  his  compensa- 
tion, but  says  that  the  same  wras  made  after  the  purchaser  procured 
by  him  had  offered  defendants  $3  per  acre  cash  for  all  of  said  lands 
and  defendants  had  refused  to  convey,  and  before  plaintiff  knew  that 
said  land  had  been  sold  to  the  said  Odell  at  $4  per  acre;  (5)  that 
plaintiff  was  the  procuring  cause  of  the  sale  of  said  land  at  $4  per 
acre. 

Upon  the  trial  in  the  court  below  the  trial  judge  instructed  the  jury 
to  return  a  verdict  in  favor  of  the  plaintiff  for  the  sum,  of  $862.66, 
which  amount  was  the  aggregate  of  fifty  cents  per  acre  for  all  of  the 
land  sold  by  the  defendants  to  Odell.  Upon  the  return  of  such  verdict 
judgment  was  rendered  in  accordance  therewith. 

The  facts  disclosed  by  the  record  are  as  follows:  In  August,  1906, 
appellees  owned  a  body  of  land  situated  near  Magnolia,  in  Montgom- 
ery County,  Texas,  supposed  at  the  time  to  aggregate  about  3,877 
acres,  but  which  in  fact  aggregated  3,867  acres.  Said  body  of  land 
consisted  of  the  following  tracts:  1,280  acres  in  the  Jno.  W.  Niles 
survey;  441    acres  in   tbe  James   Pierpont  survey;   580   acres  in   the 
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James  M.  Hamm  survey;  668  acres  in  the  Wm.  Staiusbury  survey, 
and  898  acres  in  the  R.  0.  Lusk  survey. 

Jno.  C.  Amsler  is  now,  and  has  been  ever  since  and  prior  to  Au- 
gust, 1906,  the  general  agent  and  manager  for  appellees,  with  full 
power  and  authority  to  contract  in  relation  to  said  lands  in  behalf  of 
appellees. 

Appellant  is,  and  was  at  the  time  mentioned  in  the  evidence,  a 
land  broker,  residing  in  Conroe,  Montgomery  County,  Texas,  and 
known  to  be  such  by  appellee  and  her  agent,  Jno.  C.  Amsler,  both  of 
whom  resided  and  still  reside  in  Hempstead,  Waller  County,  Texas. 

On  August  25,  1906,  appellant  wrote  and  mailed  to  John  C.  Amsler 
the  following  letter  with  reference  to  the  above-mentioned  lands: 

"Conroe,   Texas,  8/25/'06. 
"J,  C.  Amsler,  Esq., 

"Hempstead,  Texas. 
"Dear  Sir:  I  have  a  customer  who  I  think  will  take  your  3.877 
acres  north  of  Magnolia  on  condition  that  he  be  allowed  to  commence 
cutting  pine-pole  ties  after  completing  purchase  on  that  part  that 
had  been  cut  over.  This  man  is  a  tie  and  timber  man,  and  proposes  to 
clean  the  land  of  commercial  timber,  and  then  cut  it  up  in  farms. 
Of  course  he  would  buy  subject  to  Mr.  Lawson's  contract,  and  would 
follow  Lawson's  chopping,  taking  off  the  tie  timber  and  cord-wood  as 
fast  as  Lawson  cut  over  the  mill  timber.  Can  this  be  arranged? 
Kindly  answer  at  Magnolia,  and  oblige, 

'Yours  truly, 

'Jack  Montgomery." 


On  August  30,  1906,  John  C.  Amsler,  in  reply  to  the  above  letter, 
wrote  and  mailed  to  appellant  the  following  letter: 

"Hempstead,  Texas,  Aug.  30,  1906. 
"Jack  Montgomery, 

"Magnolia,  Texas. 

"Dear  Sir:     Replying  to  your  favor  of  the  25th,  will  say,  that  we 

will  sell  our  lands  at  $2.50  net  to  us,  cash.     Will  write  the  deed  to 

include  your  profit.     This  is  in  no  sense  an  option  and   subject  to 

withdrawal  at  any  time.     Trusting  that  you  can  make  a  deal,  we  are, 

"Yours  truly, 
"C.  Amsler  Estate, 

"Jno.  C." 

On  September  22,  1906,  appellant  wrote  and  mailed  to  John  C. 
Amsler  the  following  letter: 

"Conroe,  Texas,  Sept.  22,  1906. 
"John  C.  Amsler,  Esq., 

"Hempstead,  Texas. 
"Dear  Sir:    Yours  of  the  30th  ult.  is  to  hand,  and  am  working  on 
jour  lands  with  good  prospects  of  selling  same.    I  am  putting  out  one 


222  Texas  Civil  Appeals  Reports,  Vol.  57.  [October, 

hundred  blue  prints  and  500  printed  folders.     Mr.   F.  W.   Colby  is 
working  with  me  on  the  proposition. 

"Yours  truly, 

"Jack  Montgomery  ." 


No  reply  was  made  by  Amsler  to  the  above  letter.  On  February 
24,  1907,  appellant  wrote  and  mailed  to  John  C.  Amsler  the  follow- 
ing letter: 

"Conroe,  Texas,  2/24/1907. 
"John  C.  Amsler,  Esq., 

"Hempstead,  Texas. 
"Dear  Sir:     Kindly  advise  me  by  return  mail  whether  your  Mag- 
nolia 3,877  acres  has  been  sold  yet. 

"Yours  truly, 

"Jack  Montgomery. 
"P.  S. :    I  have  a  northern  man  I  want  to  show  it  to  next  week — 
say  about  Saturday  or  Sunday. 

John  C.  Amsler  replied  to  the  above  letter  by  writing  on  the  bot- 
tom thereof  as  follows: 

"Dear  Sir:  The  land  is  still  unsold,  although  I  have  been  dickering 
with  some  parties  there  is  no  option. 

"Yours  truly, 

"John  C.  Amsler." 

On  February  28,  1907,  appellant  wrote  Jno.  C.  Amsler  the  following 
letter,  to  which  Amsler  made  no  reply : 

"Conroe,  Texas,  2/28/'07. 
"Jno.  C.  Amsler, 

"Hempstead,  Texas. 

"Dear  Sir:     I  have  just  returned  from  Magnolia,  where  I  showed 

your   lands   to  two   parties   from   Wisconsin.     They   did   not   express 

themselves  very  favorably,  but  may  call  on  you  for  better  terms  than 

I  was  authorized  to  grant  them.     Kindly  protect  me  in  the  premises, 

#  as  T  priced  it  to  them  at  $3.50  cash. 

"Yours  truly, 

"Jack  Montgomery." 


On  March  19,  1907,  appellant  sent  from  Houston,  Texas,  the  fol- 
lowing telegram  to  John  C.  Amsler: 

"Houston,  Texas,  March  19,  1907. 
"Jno.  C.  Amsler,  Hempstead,  Texas. 

"Sold  your  land  subject  to  your  approval  of  terms.     Coming  on 
morning  train  with  buyer.  "Jack  Montgomery." 

Appellant  testified  in  substance  that  upon  receipt  of  Amsler's  letter 
of  August  30,  1906,  above  quoted,  he,  appellant,  began  an  active  cam- 
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paign  of  advertisement  of  said  lands  for  sale,  by  sending  out  folders 
and  bine  prints  and  carrying  advertisements  in  northern  and  western 
papers,  etc.,  and  continued  working  on  the  matter,  trying  to  effect  a 
sale,  all  fall  and  winter;  that  on  March  16  or  17,  1907,  he  showed  the 
land  to  D.  A.  Odell  of  Minnesota,  who  agreed  with  appellant  to  buy 
same  at  $3  per  acre,  partly  cash  and  partly  on  credit;  and  thereupon 
appellant  and  Odell  went  to  Houston,  Texas,  and  from  the  latter 
place  appellant  sent  Amsler  the  telegram  of  March  19th,  as  before 
quoted.  Odell  was  not  the  customer  referred  to  by  appellant  in  his 
letter  to  Amsler  of  date  August  25th  above  quoted. 

There  is  nothing  in  the  evidence  showing  or  tending  to  show  that 
appellee  or  her  agent,  John  C.  Amsler,  had  any  notice  or  knowledge 
of  appellant's  activities  relating  to  procuring  a  purchaser  for  said 
lands,  or  that  he  was  acting  or  purporting  to  act  in  appellee's  behalf, 
save  and  except  such  as  the  correspondence  above  set  out  discloses. 

On  March  20,  1907,  appellant  and  Odell  went  to  Hempstead, 
where  they  had  a  conversation  with  J.  C.  Amsler,  in  the  course  of 
which  Odell  offered  to  buy  said  lands  at  $3  per  acre,  partly  cash  and 
partly  on  credit,  which  offer  was  refused  by  Amsler.  Thereupon  Odell 
offered  to  buy  said  lands  at  $3  per  acre  cash,  which  was  likewise  re- 
fused. Appellant  details  such  conversation  as  follows:  "John  C. 
Amsler  came  to  the  bank  in  a  short  time,  and  we  took  the  matter  up 
with  him.  He  made  no  objections  to  the  terms  of  part  cash  and  part 
credit.  He  refused  to  deliver  at  $3  per  acre.  I  then  had  a  consulta- 
tion with  Odell  and  at  my  request  he  offered  $3  per  acre  all  cash  for 
the  land.  This  offer  was  also  refused  by  John  C.  Amsler.  I  spread 
my  letters  on  the  bank  table  and  stated  to  Mr.  Amsler  that  he  knew 
he  had  authorized  me  to  sell  the  land  at  that  price.  Mr.  Amsler  re- 
plied: Tfes,  I  did,  but  I  reserved  the  right  to  withdraw  the  land 
from  your  charge  at  any  time/  I  replied,  'Yes,  but  have  you  ever 
withdrawn  it?'    He  replied,  'No,  but  I  withdraw  it  now/  " 

John  C.  Amsler  gives  the  following  version  of  said  conversation: 
'The  day  Mr.  Montgomery  and  Mr.  Odell  came  up  here  I  was  serving 
on  the  jury.  When  they  first  came  up  I  could  not  talk  to  them,  but 
after  awhile  I  got  off  the  jury  and  went  down  town  to  the  bank,  where 
they  were,  and  we  talked  the  matter  over,  but  as  soon  as  they  spoke 
of  the  price  at  *$3  per  acre  I  refused  it.  I  never  would  agree  to  that 
price  for  the  reason  that  lands  in  that  vicinity  had  gone  up  in  value 
since  I  wrote  the  letter  to  Mr.  Montgomery  of  August  30th.  It  seems 
that  Mr.  Montgomery  had  represented  to  Mr.  Odell  that  he,  Mont- 
gomery, had  an  option  on  the  land,  for  I  remember  Mr.  Odell  saying 
to  Montgomery,  'Why,  I  thought  you  said  you  had  an  option  on  the 
land/  and  Mr.  Montgomery  pulled  out  his  letter  from  me  of  August 
30,  1906,  and  spread  it  before  us  and  said,  'Here  is  my  option.*  Mr. 
Odell  said,  'That  is  no  option/  I  had  reserved  the  right  in  my  letter 
to  Mr.  Montgomery  to  withdraw  that  price  at  any  time,  and  I  did  so 
that  day.  Mr.  Odell  at  first  wanted  to  pay  one-third  cash  and  the 
balance  in  one  and  two  years,  and  then  he  offered  $3  cash  for  the 
land.  I  priced  the  land  to  them  that  day  at  $4 — or  it  might  have  been 
$5  per  acre  for  some  and  $-4  per  acre  for  the  balance.  .  .  .  When 
Mr.  Montgomery  and  Mr.  Odell  were  in  the  bank  Mr.  Odell  offered 
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to  buy  the  land  at  $3  per  acre  and  I  refused  the  same.  Mr.  Mont- 
gomery said,  'You  promised  to  deliver  it  at  $2.50  per  acre/  I  said, 
'Yes,  I  gave  you  that  price  six  or  seven  months  ago,  but  lands  have 
gone  up  since,  and  I  won't  sell  at  that  price  now.  I  expressly  re- 
served the  right  to  withdraw  at  any  time/  He  said,  'You  have  never 
written  me  that  you  have  withdrawn  it/  I  said,  'Well,  I  withdraw  it 
now/  and  walked  out.  Lands  of  that  character  in  that  community — 
in  the  vicinity  where  these  lands  lay — had  at  that  time  risen  to  $4 
to  $6  per  acre." 

After  the  above  conversation,  appellant  and  Odell  departed  from 
Hempstead,  and  afterwards,  on  March  23d,  Odell,  of  his  own  volition, 
came  back  to  Hempstead,  and  he  and  Amsler  finally  agreed  upon  and 
executed  a  contract  of  sale  for  said  lands  at  $4  per  acre,  partly  cash 
and  partly  on  credit.  Pursuant  to  such  contract  of  sale,  appellee  con- 
veyed by  warranty  deed  to  said  Odell  the  1,280  acres  in  the  Jno.  W. 
Niles  survey  and  the  441  acres  in  the  James  Pierpont  survey  for  $4 
per  acre,  one-third  cash  and  balance  in  one  and  two  years,  but  the 
lands  in  the  namm,  Stanbury  and  Lusk  surveys  were  rejected  by  Odell 
because  of  defects  in  appellee's  title  thereto. 

John  C.  Amsler  testified:  "I  made  a  trip  down  to  Magnolia, 
Texas,  to  look  after  my  mother's  business  down  there.  It  was  either 
July  or  August,  1906.  I  met  Mr.  Jack  Montgomery  at  Magnolia, 
Texas,  and  he  asked  me  if  I  had  disposed  of  those  over-cut  lands.  I 
told  him  no,  that  I  had  given  Mr.  Colby  an  option  on  that  land,  it 
was  for  either  thirty,  sixty  or  ninety  days;  that  after  a  great  deal  of 
persuasion  on  Mr.  Colby's  part  I  had  extended  that  option,  and  dur- 
ing that  time  I  was  continuously  getting  letters  from  Mr.  Colby  that 
the  prospects  were  good;  that  he  had  taken  his  wife  and  they  were 
spending  the  winter  in  Missouri,  and  in  the  meantime  I  had  abstracts 
made  and  had  given  them  to  Mr.  Colby. 

"I  remember  having  the  conversation  with  Mr.  Montgomerv  prior 
to  August  25,  1906.  I  told  him  that  the  deal  with  Mr.  Colby  had 
failed  to  materialize — that  it  did  not  go  through;  that  Mr.  Colby  had 
found  some  defects  m  the  title  to  the  land  (which  is  the  same  in  con- 
troversy) ;  that  Mr.  Colby  raised  a  lot  of  complaint  about  it.  Mr. 
Montgomery  told  me,  at  the  same  time,  that  he  had  a  great  many  old 
lands  in  that  condition,  that  he  had  been  quite  successful  in  patching 
them  up.  I  told  Mr.  Montgomery  that  we  had  owned  the  land  for 
thirty  or  forty  years,  and  for  that  reason  I  thought  the  title  was  good." 

Appellant  testified:  ''Yes,  I  remember  having  a  conversation  at 
Magnolia  with  John  C.  Amsler  before  I  took  the  agency  for  the  sale 
of  this  land.  Yes,  I  remember  that  in  this  conversation  with  Mr. 
Amsler  he  stated  that  Mr.  Colby  had  complained  about  some  minor 
defects  in  Amsler's  title  to  some  of  the  land,  but  he,  Amsler,  in  that 
conversation  assured  me  that  their  title  to  it  was  good,  stating  that 
they  had  owned  all  of  it  for  thirty-five  or  forty  years.  I  knew  abso- 
lutely nothing  about  their  title  to  it,  and  supposed  it  was  good.  There 
are  minor  defects  in  nearly  all  titles  to  lands  in  these  older  surveys, 
but  they  rarely  ever  prove  to  be  serious.  We  can  usually  remedy  them 
by  getting  proof  of  heirship,  etc.,  and  have  record  made  of  same/' 

The  first  assignment  of  error  presented   in   appellant's  brief   is  as 
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follows:  "The  court  erred  in  admitting  the  letter  from  Colby  to 
Amsler  in  evidence,  because  it  does  not  show  or  tend  to  show  that 
plaintiff  had  either  actual  or  constructive  knowledge  of  defects  in  de- 
fendant's title  that  existed  at  the  time  of  writing  said  letter  by  Colby." 

The  letter  referred  to  in  the  assignment  was  written  by  Colby  to 
Amsler  on  July  12,  1906,  and  contained  this  statement:  "When  I 
wrote  you  that  your  abstract  showed  two  serious  defects  and  asked 
yon  to  explain  same  to  relieve  my  mind,  and  you  declined  to  do  so,  I 
of  course  stopped  my  advertising  at  the  end  of  the  contracts/'  This 
letter  was  offered  and  admitted  for  the  purpose  of  showing  that  ap- 
pellant had  notice  at  the  time  he  entered  into  the  contract  with  ap- 
pellees that  the  title  to  some  of  the  land  he  was  authorized  to  sell  was 
defective.  The  theory  upon  which  it  was  admitted  was  that  the  evi- 
dence shows  that  at  the  time  it  was  written,  and  at  the  time  appellant 
contracted  with  appellees,  he  and  Colby  were  partners,  and  the  letter 
containing  an  admission  by  Colby  that  he  had  notice  of  the  defects  in 
appellees'  title,  such  admission  was  evidence  against  appellant  on  the 
ground  that  he  was  charged  with  notice  of  any  fact  known  to  his 
partner  in  the  undertaking. 

We  do  not  think  the  letter  was  admissible  as  evidence  of  notice  on 
the  part  of  appellant  of  defects  in  appellees'  title.  The  evidence  fails 
to  show  that  appellant  and  Colby  were  ever  partners  in  a  legal  sense 
80  that  either  would  be  bound  by  the  acts  of  the  other,  or  that  notice 
to  one  would  be  notice  to  the  other.  The  relation  between  them  is 
thus  stated  b}r  appellant: 

""Yes,  when  Mr.  Colby  had  the  agency  for  this  land  he  and  T  were 
working  on  it  together.  I  was  to  share  the  expenses  with  him  of  try- 
ing to  sell  it,  and  we  were  to  divide  the  profits  if  sale  was  made  by  our 
efforts,  and  when  I  got  this  agency  for  it  we  worked  the  same  way. 
Mr.  Colby  had  a  contract  of  agency  from  Amsler  to  sell  this  same  land 
prior  to  the  time  I  got  this  contract.  He  and  I  were  partners  in  the 
matter.  We  shared  the  burdens,  losses  and  expenses,  and  were  to 
share  the  profits  if  a  sale  had  been  made,  but  none  was  made.  If 
either  of  us  made  the  sale  both  would  have  shared  in  the  profits. 
This  same  kind  of  an  arrangement  existed  between  Mr.  Colby  and 
myself  in  relation  to  my  contract  of  agency  with  Amsler.  We  are 
partners  in  this  matter.  We  shared  the  burdens,  losses  and  expenses, 
and  also  the  profits,  if  there  are  any  profits." 

On  re-direct  examination  the  witness  testified  as  follows:  "I  wish 
to  explain  my  testimony  of  yesterday  with  reference  to  Mr.  Colby  and 
myself  being  partners.  We  were  what  you  would  probably  call  asso- 
ciate brokers.  It  is  this  way:  When  a  land  broker  gets  an  agency 
for  a  tract  of  land,  he  sends  it  out  to  other  brokers,  and  whichever 
one  of  them  brings  him  a  purchaser,  if  either  of  them  does  so,  they 
share  the  profits  of  the  sale  after  deducting  the  expenses.  When  Mr. 
Colby  got  this  agency  he  sent  his  list  to  me,  as  well  as  to  many  other 
brokers,  and  if  I  had  succeeded  in  helping  him  to  make  the  sale — 
that  is,  if  I  had  brought  him  a  buyer  or  put  him  in  correspondence 
with  a  buyer  who  purchased  the  land — I  would  have  shared  the  profits 
of  the  sale  after  the  expenses  had  been  deducted.  If  no  sale  was 
Vol.  LVII  Civil— 15. 


226  Texas  Civil  Appeals  Reports,  Vol.  57.  [October, 

made,  as  was  the  case  while  Colby  had  the  agency,  then  each  of  us 
bear  his  own  expenses.  That  was  the  arrangement  between  Mr.  Colby 
and  myself  while  he  had  the  contract.  When  I  got  the  agency  I  sent 
it  out  to  a  great  many  other  brokers,  most  of  them  in  the  North  and 
West,  and  sent  one  to  Colby.  Colby  brought  Mr.  Odell,  and  because 
of  that  fact  he  was  entitled  to  share  in  the  profits,  but  he  looks  to  me 
and  not  to  Amsler  for  his  share.  If  any  other  broker  had  brought  me 
the  purchaser,  or  if  I  had  found  him  myself  without  Colby's  help, 
Colby  would  have  had  no  share  whatever  in  the  profits." 

While  the  original  testimony  of  appellant  might  be  sufficient  to 
show  that  he  and  Colby  were  partners  in  the  undertaking  to  sell  ap- 
pellee's land,  in  that  they  were  to  share  in  the  profits  and  losses  of  the 
undertaking,  his  explanation  on  re-direct  examination  shows  that 
they  were  not.  Appellant  was  not  a  party  to  the  contract  between  ap- 
pellees and  Colby  at  the  time  the  letter  was  written,  and  Colby  was 
not  a  party  to  the  contract  between  appellant  and  appellees. 

During  the  existence  of  Colby's  contract  he  had  an  understanding 
with  appellant  to  the  effect  that  if  appellant  should  send  him  a  pur- 
chaser for  the  land,  and  a.  sale  was  made  to  such  purchaser,  he  would 
share  the  profits  of  the  sale  with  appellant.  After  Colby's  contract 
with  appellee  expired  and  appellant  entered  into  his  contract  with 
them  he  had  a  similar  understanding  with  Colby.  Under  this  agree- 
ment between  them  there  was  to  be  no  sharing  of  the  expenses  or 
losses  incurred  by  them,  or  of  the  profits,  unless  a  sale  of  the  prop- 
erty was  effected  by  their  joint  efforts.  An  agreement  by  one  person 
to  give  another  a  share  in  the  profits  of  an  undertaking  as  compensa- 
tion for  services  to  be  rendered,  provided  such  services  contribute  to 
the  success  of  the  undertaking,  does  not  make  such  persons  partners, 
and  this  is  the  relation  shown  to  have  existed  between  appellant  and 
Colby. 

We  think,  however,  that  the  error  in  admitting  this  testimony  was 
immaterial  because  other  evidence  before  set  out  shows  that  appellant, 
at  the  time  he  made  the  contract  with  appellees,  had  notice  of  the  de- 
fects in  appellees'  title  or  had  knowledge  of  facts  sufficient  to  put  a 
prudent  person  on  inquiry  which,  if  followed  with  reasonable  dili- 
gence, would  have  resulted  in  his  ascertainment  of  knowledge  of  the 
defects  in  the  title. 

Appellee  J.  C.  Amsler  testified  that  when  the  appellant  first  spoke 
to  him  in  regard  to  selling  the  land  for  him  that  he  told  appellant 
"that  Colby  had  found  defects  in  the  title  to  the  land;  that  Mr.  Colby 
raised  a  lot  of  complaint  about  it.  Mr.  Montgomery  told  me  at  the 
same  time  that  he  had  a  great  many  old  titles  in  that  condition — that 
he  had  been  quite  successful  in  patching  them  up.  I  told  Mr.  Mont- 
gomery that  we  had  owned  the  land  for  thirty  or  forty  years,  and  for 
that  reason  I  thought  the  title  was  good."  The  appellant  admits  that 
he  had  this  conversation  with  Amsler,  the  only  difference  between  his 
statement  and  Amsler's  being  that  appellant  states  that  Amsler  spoke 
of  the  defects  complained  of  by  Colby  as  "minor  defects,"  and  that 
Amsler  in  that  conversation  stated  that  their  title  to  it  was  good;  that 
they  had  owned  it  for  all  of  thirty-five  or  forty  years.  No  other 
reasonable  interpretation  can  be  given  this  testimony  as  a  whole  than 
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that  the  assurance  of  Amsler  that  the  title  was  good  was  nothing  more 
than  the  expression  of  his  opinion  that,  because  appellees  had  held 
a  title  to  the  land  for  a  long  time,  said  title  was  good,  notwithstanding 
the  defects  claimed  by  Colby  to  exist  therein.  The  facts  shown  by 
this  testimony  were  sufficient  to  put  appellant  upon  inquiry,  and  that 
he  would  have  learned  of  the  deiects  in  the  title  if  he  had  used  any 
diligence  in  making  inquiry  can  not  be  questioned.  Such  being  the 
case,  he  is  charged  with  notice  of  the  defects  in  the  title.  Having 
this  notice  at  the  time  he  undertook  to  sell  the  land  for  appellees,  he 
can  not  hold  appellees  responsible  for  the  failure  of  the  sale  of  a  por- 
tion of  the  land  because  of  defects  in  the  title.  He  undertook  to  sell 
the  land  with  the  defective  title  and  the  failure  to  do  so  was  not  the 
fault  of  appellees. 

This  disposes  of  all  of  the  assignments  complaining  of  the  ruling 
of  the  court  in  permitting  the  letter  above  mentioned  to  be  introduced 
in  evidence. 

The  objections  to  the  testimony  of  the  appellee  Amsler  above  set 
out,  presented  under  appellant's  tenth  assignment,  to  the  effect  that  the 
testimony  was  inadmissible  because  the  statement  made  by  Amsler  aa 
to  the  defects  in  the  title  was  too  vague  and  indefinite  to  put  appel- 
lant upon  notice,  and  because  said  testimony  showed  that  Amsler  told 
appellant  that  the  title  was  good,  and  appellant  was  therefore  not  re- 
quired to  pursue  the  inquiry  further,  can  not  be  sustained.  What  we 
have  before  said  in  regard  to  this  testimony  disposes  of  the  objection 
that  it  was  too  vague  and  indefinite  to  put  appellant  upon  inquiry. 

In  regard  to  the  second  objection,  it  is  sufficient  to  say  that  the  tes- 
timony objected  to  does  not  show  that  Amsler  assured  appellant  that 
the  title  was  good.  All  that  he  said  was  that  appellees  had  owned  the 
land  for  thirty  or  forty  years,  and  for  that  reason  he  thought  the 
title  was  good.  Appellant  having  been  informed  that  Colby  had  com- 
plained of  defects  in  the  title  to  the  land,  ordinary  prudence  required 
of  him  that  he  should  not  rest  satisfied  with  the  mere  opinion  of 
Amsler  that  the  title  was  good  because  appellees  had  owned  the  land 
thirty  or  forty  years. 

The  trial  court  erred  in  not  sustaining  appellant's  exception  to  the 
plea  of  estoppel  set  out  in  appellees'  answer.  The  facts  pleaded  do 
not  constitute  an  estoppel.  This  error  is  immaterial,  howeyer,  be- 
cause appellant  was  not  entitled  under  any  phase  of  the  evidence  to 
recover  more  than  the  amount  awarded  him  by  the  jury,  and  therefore 
was  not  injured  by  the  error  of  the  court  in  overruling  the  exceptions 
to  the  plea. 

The  only  sale  effected  by  appellant  was  the  one  to  Odell  for  $3  per 
acre  which  appellees  declined  to  ratify.  It  does  not  appear  that  ap- 
pellant made  any  further  effort  to  sell  the  land  or  that  he  could  have 
sold  to  Odell  for  cash  for  any  greater  amount.  Under  his  contract 
with  appellees  he  was  only  to  receive  the  excess  over  and  above  a  cash 
consideration  to  appellees  of  $2.50  per  acre,  and  the  evidence  shows 
that  the  cash  consideration  received  by  appellees  in  the  sale  made  by 
them  to  Odell  was  less  than  that  amount.  This  sale  not  having  been 
made  by  appellant,  and  not  being  made  in  accordance  with  the  terms 
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of  his  contract,  he  would  not  be  entitled  to  recover  the  compensation 
therefor  named  in  his  contract. 

Upon  the  wrongful  refusal  of  appellees  to  complete  the  sale  made  by 
appellant  to  Odell  in  accordance  with  the  terms  of  the  contract,  they 
became  liable  to  appellant  in  the  amount  which  he  would  have  been 
entitled  to  under  the  contract  had  they  ratified  the  sale.  Appellant's 
rights  became  then  fixed,  and  would  not  be  changed  by  a  subsequent 
sale  by  the  appellees  upon  terms  different  from  those  contained  in  the 
contract  with  appellant.  Appellant  sued  upon  his  contract,  and  the 
liability  of  the  appellees  to  him  is  limited  to  the  damages  which  he 
sustained  by  the  breach  of  said  contract,  and  this  breach  was  the  re- 
fusal of  the  appellees  to  ratify  the  sale  made  by  him  to  Odell.  He  is 
not  entitled  to  recover  any  part  of  the  profits  that  appellees  may  have 
made  by  the  subsequent  sale  of  the  land  to  Odell. 

The  twelfth  assignment  of  error  complains  of  the  refusal  of  the 
trial  court  to  give  special  instruction  No.  1  requested  by  plaintiff.  The 
special  instruction  mentioned  in  this  assignment  is  not  copied  or  re- 
ferred to  in  the  statement  following  the  assignment,  nor  are  its  con- 
tents shown.  The  statement  is  clearly  insufficient  to  entitle  the  assign- 
ment to  consideration. 

The  thirteenth  and  fourteenth  assignments  complain  of  the  refusal 
of  the  court  to  give  certain  instructions  to  the  jury.  The  record  does 
not  show  that  plaintiff  made  any  request  that  the  court  instruct  the 
jury  as  indicated  in  the  assignment,  and  for  this  reason  the  assign- 
ment should  be  overruled.  In  addition  to  this,  as  before  said,  appel- 
lant recovered  a  judgment  for  the  full  amount  to  which  he  was  en- 
titled under  the  undisputed  evidence,  and  therefore  any  error  in  the 
submission  of  the  case  to  the  jury  would  have  been  harmless. 

We  find  no  reversible  error  in  any  of  the  assignments  presented  by 
appellant  and  all  of  them  are  overruled. 

Under  an  appropriate  cross-assignment  the  appellees  urge  that  the 
judgment  of  the  court  below  be  reversed,  because  "the  evidence  was  in- 
sufficient to  establish  such  a  contract  of  employment  or  appointment 
by  appellees  of  appellant  as  broker  to  find  a  purchaser  for  appellees' 
land,"  as  would  entitle  him  to  recover  thereon.  We  think  this  as- 
signment is  without  merit.  When  appellee,  J.  C.  Amsler,  in  reply  to 
appellant's  letter  of  August  25th  informing  him  that  the  writer 
thought  he  could  sell  the  land  for  him  under  certain  conditions,  wrote 
appellant  that  he  would  sell  the  land  for  $2.50  (per  acre)  net  cash, 
and  that  "he  would  write  the  deed  to  include  appellant's  profits,"  he 
thereby  agreed  and  contracted  that  if  appellant  should  find  a  pur- 
chaser for  the  land  who  would  pay  appellees  $2.50  per  acre  cash 
therefor  appellant  could  have  as  profits  or  compensation  for  his  serv- 
ices whatever  amount  in  excess  of  $2.50  per  acre  he  might  receive  for 
the  land.  All  of  the  correspondence  between  the  parties  indicates 
that  appellant  was  acting  under  this  understanding  of  the  con- 
tract, and  appellee  Amsler  does  not  deny  in  his  testimony  that 
such  was  the  contract,  but  claims  that  by  the  terms  of  the  contract  he 
had  the  right  to  withdraw  or  rescind  the  agreement  after  appellant, 
without  any  notice  of  an  intention  to  rescind  on  the  part  of  appel- 
lee, had  fully  performed  his  part  of  the  contract.    No  such  construe- 
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tion  should  be  given  the  contract.  Appellee  Amsler  was  informed  by 
appellant  from  time  to  time  that  he  was  continuing  his  efforts  to  pro- 
cure a  purchaser  for  the  land  under  his  contract,  and  appellee  know- 
ing this  fact  could  not  keep  silent  and  permit  appellant  to  continue 
to  spend  his  time  and  money  in  procuring  a  purchaser  for  the  land, 
and  withdraw  his  offer  after  appellant  had  earned  his  compensation 
by  procuring  a  purchaser  for  the  land  under  the  terms  of  the  con- 
tract. The  right  to  withdraw  at  any  time  reserved  in  the  contract 
could  not  he  exerpised  by  appellee  after  a  performance  by  appellant  of 
his  part  of  the  contract. 

We  are  of  opinion  that  the  judgment  of  the  court  below  should  be 
affirmed,  and  it  is  so  ordered. 

Affirmed. 

Writ  of  error  refused. 


J.  H.  Wooley  v.  Sam  Corley. 

Decided  October  21,  1909. 

1.— Appeal  from  Justice  Court — New  Cause  of  Action — Practice. 

When,  upon  appeal  from  a  Justice  to  a  County  Court,  proper  objection  is 
made  to  the  pleading  of  the  plaintiff  that  it  sets  up  a  new  cause  of  action, 
an  issue  of  fact  is  presented  which  must  be  determined  by  evidence,  and  not. a 
question  of  law  which  the  court  may  dispose  of  upon  an  exception,  without 
evidence. 

1— Same— Citation — Pleading. 

The  citation  issued  by  a  justice  of  the  peace  is  not  a  part  of  the  pleading 
of  the  plaintiff  in  the  cause,  and  should  not  be  relied  upon  in  determining 
whether  the  cause  of  action  asserted  by  the  plaintiff  in  the  County  Court  was  the 
same  as  that  asserted  in  the  Justice  Court. 

3.— Same— Same  Cause  of  Action. 

The  fact  that  in  the  Justice  Court  the  defendant  was  charged  with 
having  committed  a  trespass  upon  plaintiff's  land  through  agents,  and  on  appeal 
to  the  County  Court  with  having  committed  the  same  wrong  jointly  with 
another  party,  would  not  change  the  nature  of  the  trespass  complained  of  nor 
constitute  a  new  cause  of  action. 

1— Same — Statute  Construed. 

The  plaintiff  in  a  case  appealed  from  the  Justice  to  the  County  Court  has 
*  right  to  state  in  the  County  Court  the  details  of  his  case  somewhat  differently 
from  the  manner  in  which  they  were  pleaded  in  the  Justice  Court,  even  though 
it  amount  to  new  matter,  and  he  would  not  thereby  set  up  a  new  cause  of 
action  or  violate  the  statute. 

Appeal  from  the  County  Court  of  Bed  Biver  County.  Tried  below 
before  lion.  J.  M.  Deaver. 

• 

Chambers  &  Black,  for  appellant. — Where  a  suit  is  originally  insti- 
tuted in  the  Justice  Court  and  is  tried  on  the  oral  pleadings  of  the 
parties  and  an  appeal  is  taken  to  the  County  Court,  and  the  record 
sent  up  from  Justice  Court  is  silent  as  to  what  were  the  pleadings  in 
said  court,  except  to  show  the  claim  or  demand  which  was  lodged  with 
the  justice  of  the  peace  on  the  date  when  suit  was  brought,  and  a 
brief  entry  on  the  justice  docket  as  follows:    "Suit  upon  an  account 
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of  $165  of  date  October,  1907,"  it  is  error  for  the  court  to  sustain  an 
exception  to  the  written  pleadings  of  the  plaintiffs  filed  in  the  County 
Court  on  appeal,  on  the  ground  that  there  has  been  a  change  from  the 
original  cause  of  action  pleaded  in  Justice  Court  below,  because  it  will 
be  presumed  that  the  oral  pleadings  of  the  plaintiff  in  the  Justice 
Court  were  sufficient  against  the  exceptions  urged  against  them. 
Austin  &  N.  W.  Ry.  Co.  v.  Anderson,  85  Texas,  88 ;  Postal  Tel.  Co.  v. 
Levy  &  Co.,  102  S.  W.,  135;  Williams  v.  Deen,  23  S.  W.,  537;  San- 
ger  v.  Noonan,  27  S.  W.,  1056;  Gholston  v.  Ramey,  30  S.  W.?  714; 
Howard  v.  Faggard,  32  S.  W.,  189,  on  motion  for  rehearing;  Kerr  v. 
Murrell,  1   Texas  App.,  Civ.,  508. 

The  claim  or  demand  which  is  lodged  with  the  justice  of  the  peace 
when  a  suit  is  brought  in  his  court,  and  the  citation  which  issues 
thereon,  do  not  constitute  the  pleadings  of  the  plaintiff  in  Justice 
Court,  and  it  is  error  for  the  court  to  assume,  for  the  purpose  of  pass- 
ing upon  an  exception,  that  such  is  the  case.  Austin  &  N.  W.  Ry.  Co. 
v.  Anderson,  85  Texas,  88;  Williams  v.  Deen,  24  S.  W.,  537;  Kerr  v. 
Murrell,  1  Texas  App.,  Civ.,  508;  Postal  Tel.  Co.  v.  Lew  &  Co.,  102 
S.  W.,  134. 

Appellant's  second  amended  petition  did  not  set  up  a  new  cause  of 
action  from  that  pleaded  in  Justice  Court  below,  but  was  the  same 
identical  cause  of  action  against  the  same  identical  defendant  stated 
in  a  more  amplified  and  explicit  manner  in  writing  than  was  pleaded 
orally  in  Justice  Court,  and  it  was  error  for  the  court  to  sustain  de- 
fendant's first  special  exception  to  it.  Wright  v.  Dotson,  93  S.  W., 
1075;  City  of  Van  Alstvne  v.  Morrison,  33  Texas  Civ.  App.,  670; 
City  of  Dallas  v.  McAllister,  30  S.  W.,  452;  Hunter  &  Lee  v.  Hatler 
&  Osborne,  1  Texas  App.,  Civ.,  592;  Porterfield  v.  Tavlor,  60  Texas, 
264. 

Kennedy  &  Bobbins,  for  appellee. — The  court  did  not.  err  in  looking 
to  citation  to  ascertain  appellant's  pleading  in  Justice  Court  because, 
in  the  absence  of  written  pleadings  and  the  brief  statement  required 
to  be  made  by  the  justice  of  the  peace  on  his  docket  of  the  nature  of 
pleadings  that  were  made  in  the  trial  of  civil  cases  in  such  court,  on 
appeal  therefrom,  in  determining  the  nature  of  pleadings  that  were 
made  before  such  court,  it  is  proper  to  look  to  the  account  filed  and  the 
citation  issued  thereon,  as  these,  in  such  cases,  will  be  presumed  to 
constitute  plaintiff's  pleadings.  Sayles'  Civ.  Stats.,  art.  1600;  Inter- 
national &  6.  N.  Ry.  Co.  v.  Phillips,  63  Texas,  592;  Maass  v.  Soling- 
sky,  67  Texas,  291. 

Although  pleading  in  Justice  Court  may  be  oral,  yet,  on  appeal 
therefrom,  it  will  not  be  presumed  that  oral  pleadings  were  made  dif- 
ferent from  and  contradicting  the  nature  of  plaintiff's  demand  or 
cause  of  action  as  set  out  in  citation  issued  by  such  court.  Morris  v. 
Long,  26  S.  W.,  467;  Harrington  Lbr.  Co.  v.  Smith,  44  Texas  Civ. 
App.,  363. 

The  court  did  not  err  in  sustaining  exceptions  to  appellant's  second 
amended  petition  on  account  of  material  variance  and  departure  from 
pleadings  in  Justice  Court,  because  (1)  said  amended  petition  alleged 
a  conversion  of  different  property  and  a  different  measure  of  damages 
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from  that  alleged  in  Justice  Court.    25  Cyc,  1545  (1  B-l,  C.) ;  Bar- 
clay v.  Smith,  36  So.,  4-19;  Kramer  v.  Gille,  140  Fed.,  682. 

(2)  It  alleged  a  conversion  of  property  occurring  after  the  institu- 
tion of  the  suit  in  the  Justice  Court.  Sun  Life  Ins.  Co.  v.  Murff,  31 
Texas  Civ.  App.,  592;  O'Maley  v.  Garriott,  49  S.  W.,  108;  Red  Dia- 
mond Clothing  Co.  v.  Steideman,  97  S.  W.,  220 ;  Pape  v.  Carlton,  109 
N.  W.,  968 ;  Martin  v.  Hanson,  38  So.,  560. 

(3)  It  alleged  a  conversion  by  joint  tort  feasors,  a  conversion  by 
concert  in  action,  by  direct  participation,  whereas  in  Justice  Court  a 
single  and  separate  tort — a  tort  by  relationship  only — was  charged. 
Lee  v.  Boutwell,  44  Texas,  152;  Phoenix  Lbr.  Co.  v.  Houston  Water 
Co.,  68  S.  W.,  709;  East  Line  &  R.  R.  Co.  v.  Scott,  75  Texas,  84; 
Taylor  v.  Read,  51  Texas  Civ.  App.,  600;  Palmer  v.  Spandenberg,  49 
Texas  Civ.  App.,  331;  Missouri,  K.  &  T.  Ry.  Co.  v.  Levy,  23  Texas 
Civ.  App.,  686 ;  White  v.  Preston,  15  S.  W.,  712 ;  York  v.  Fortenbury, 
25  Pac,  163 ;  Miller  v.  Ditch  Co.,  25  Pac,  550 ;  Livesay  v.  First  Natl 
Bank  of  Denver,  86  Pac,  102;  Sturzebecker  v.  Inland  Trac.  Co.,  60 
Atl.,  583;  Sessions  v.  Johnson,  95  U.  S.,  347. 

Said  amended  petition  deprives  appellee  of  the  right  of  seeking  con- 
tribution from  his  alleged  joint  tort  feasor,  in  this,  should  the  evi- 
dence show  that  appellee  was  guilty  of  no  intentional  wrong,  then  the 
right  of  contribution  would  exist,  but  his  alleged  joint  tort  feasor  can 
not  now  be  made  a  party  to  the  suit,  thus  depriving  him  of  this  re- 
lief should  any  judgment  be  rendered  against  him.  San  Antonio  v. 
Smith,  94  Texas,  266;  Land  Mortgage  Bank  v.  Voss,  29  Texas  Civ. 
App.,  11. 

HODGES,  Associate  Justice. — On  the  12th  day  of  November, 
1907,  the  appellant  instituted  this  suit  in  the  Justice  Court  of  pre- 
cinct Xo.  1  of  Red  River  County  against  the  appellee  for  damages  for 
the  conversion  of  55  trees  valued  at  $165.  The  case  was  tried  on  the 
30th  of  December  following,  resulting  in  a  judgment  in  favor  of  the 
defendant  in  the  suit.  The  appellant,  plaintiff  below,  appealed  to  the 
County  Court.  The  pleadings  of  the  parties  in  the  Justice  Court  were 
oral,  and  it  appears  from  the  record  that  the  justice  of  the  peace 
failed  to  make  any  notation  upon  his  docket  of  what  the  pleadings 
were,  as  required  by  the  statute.  After  being  transferred  to  the 
County  Court  the  cause  was  continued  for  one  or  more  terms  and  the 
parties*  filed  written  pleadings.  The  case  was  called  for  trial  upon  a 
pleading  6tyled  "the  second  amended  original  petition,"  in  which  the 
appellant  thus  states  his  cause  of  action: 

"That  heretofore,  to  wit,  at  divers  and  sundry  dates  between  the 
1st  day  of  September,  A.  D.  1907,  and  the  1st  day  of  December, 
1907,  the  defendant,  Dr.  Sam  Corley,  acting  jointly  with  John  Ander- 
son, who  resides  near  Clarksville,  Texas,  entered  upon  plaintiff's  said 
land  without  plaintiff's  consent  or  knowledge  and  against  his  wishes, 
and  cut  therefrom  fifty-five  trees  standing  on  said  land  and  which 
were  the  property  of  this  plaintiff,  and  made  them  into  440  railroad 
cross-ties  of  the  value  of  thirty-five  cents  each,  and  wilfully  and  wrong- 
fully converted  said  cross-ties  to  their  own  use  and  benefit,  to  plain- 
tiff's great  damage  $154." 
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And  said  second  amended  petition  went  further  and  pleaded  in  the 
alternative  as  follows: 

"Plaintiff  further  alleges  that  in  the  event  that  the  proof  shows 
that  the  defendant,  Dr.  Sam  Corley,  was  not  a  party  to  the  original 
cutting  of  the  trees  and  the  making  of  the  ties,  and  was  in  no  way 
connected  therewith,  that  nevertheless  he  is  still  liable  to  plaintiff  in 
the  amount  of  damages  above  specified,  for  the  following  good  and 
sufficient  reason,  to  wit:  That  after  said  trees  were  cut  the  defendant, 
acting  jointly  with  John  Anderson,  wrongfully  converted  said  ties  and 
sold  them  to  Jno.  E.  Barry  and  appropriated  the  proceeds  to  his  own 
use  and  benefit,  and  that  the  defendant  wilfully  and  wrongfully  con- 
verted the  440  ties  in  the  way  and  manner  aforesaid,  to  plaintiff's 
great  damage  $154." 

In  reply  to  this  the  appellee  filed  his  second  amended  answer  in 
which  appears  the  following  objection,  styled  "An  exception  to  the 
plaintiff's  petition :" 

"On  October  28,  1903,  the  defendant  filed  his  second  amended  an- 
swer in  reply  to  plaintiff's  second  amended  petition,  which  said  an- 
swer consisted  of  special  demurrers,  general  denial,  and  special  answer, 
none  of  which  need  be  noticed  here  except  his  first  special  exception, 
which  in  substance  was  as  follows:  'The  defendant  was  sued  in  the 
justice  of  the  peace  court,  and  from  a  judgment  rendered  therein  this 
case  is  now  pending  in  this  court  on  appeal,  for  an  individual  and 
separate  tort  alleged  by  plaintiff  to  have  been  committed  by  defendant, 
acting  by  and  through  his  servants  and  employes,  in  entering  upon 
plaintiff's  land  and  without  his  authority,  consent  or  knowledge,  and 
cutting  and  causing  to  be  cut  therefrom  55  trees  of  the  value  of  $3 
per  tree;  and  plaintiff's  second  amended  petition  sets  up  a  joint  tort 
with  one  John  Anderson,  committed  at  a  different  time,  and  a  joint 
conversion  of  different  property  and  of  different  cause  of  action,  with 
new  and  different  parties,  it  can  not  and  should  not  be  considered  by 
this  court,  but  should  be  stricken  out  and  defendant  discharged  wit^ 
his  cost.' " 

This  objection  was  treated  by  the  court  as  an  exception  to  the 
amended  petition,  was  sustained,  and  the  plaintiff's  suit  dismissed. 
Of  this  action  the  appellant  complains  in  his  first  assignment  of  error. 

The  record  contains  no  statement  of  facts,  and  the  situation  attend- 
ing the  action  of  the  court  and  the  evidence  upon  which  he  relied  are 
presented  in  a  bill  of  exception  made  out  by  the  county  judge,  the 
parties  being  unable  to  agree  upon  a  bill.  This  bill  of  exception 
shows  that  the  cause  was  called  for  trial  on  the  28th  of  October,  1908, 
and  was  heard  upon  the  defendant's  exceptions  to  the  plaintiff's 
amended  petition.  •  The  court,  after  hearing  the  same  and  argument 
of  counsel,  sustained  the  exception;  and  the  plaintiff  declining  to 
amend,  the  case  was  dismissed.  The  bill,  after  reciting  many  things 
unnecessary  here  to  mention,  states  that  there  was  no  evidence  offered 
or  attempted  to  be  offered  showing  what  the  pleadings  of  the  plain- 
tiff in  the  Justice  Court  were,  and  that  the  court  looked  to  the  citation 
issued  out  of  the  Justice  Court  for  the  purpose  of  ascertaining  what 
those "  pleadings  were.  From  an  inspection  of  the  citation  he  con- 
cluded and  held  that  the  plaintiff's  amended  original  petition  alleges 
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a  conversion  by  joint  tort  feasors,  whereas  in  the  Justice  Court  a 
single  and  separate  tort  only  was  charged  against  the  defendant  in  the 
suit.    Upon  this  ground  he  sustained  the  exception  as  before  stated. 

It  is  evident  that  the  trial  judge  treated  the  citation  issued  out  of 
the  Justice  Court  as  the  plaintiff's  pleading  in  that  court.  Article 
358  of  the  statute  provides  that  either  party  may  plead  any  new  mat- 
ter in  the  County  or  District  Court  which  was  not  presented  in  the 
court  below,  but  no  new  cause  of  action  shall  be  set  up  by  the  plain- 
tiff, etc.  It  is  also  provided  by  article  1599  that  when  a  claim  or 
demand  is  lodged  with  the  justice  of  the  peace  for  suit,  it  shall  be  his 
duty  to  issue  forthwith  a  writ  or  citation  to  the  defendant,  and  in  ad- 
dition to  other  requirements  the  citation  must  state  the  nature  of  the 
plaintiffs  demand.  When  a  proper  objection  is  made  to  the  petition 
of  the  plaintiff  for  violating  the  inhibition  against  the  setting  up  of 
a  new  cause  of  action  in  the.  County  or  District  Court,  this  presents 
an  issue  of  fact  which  must  be  determined  in  the  same  manner  as  are 
other  issues  of  fact  involved  in  the  case,  and  not  a  question  of  law 
which  the  court  may  dispose  of  upon  an  exception  without  evidence. 
The  citation  is  not  a  part  of  the  pleading  of  the  plaintiff  in  the  Jus- 
tice Court  (Kerr  v.  Murrell,  1  W.  &  W.,  p.  508.)  It  is  a  writ  which 
the  justice  of  the  peace  is  required  to  issue  and  with  which  the  plain- 
till  presumably  has  no  connection.  It  is  issued  in  advance  of  the 
appearance  of  the  parties  for  trial  and  pleading.  It  may  or  may  not 
contain  a  statement  of  the  cause  of  action  as  pleaded  by  the  plaintiff. 
Certainly  the  law  will  not  presume  that  it  does.  Upon  the  appear- 
ance of  the  defendant  the  plaintiff  may  state  a  cause  of  action  entirely 
different  from  the  nature  of  the  demand  embodied  in  the  citation.  If 
the  defendant  answers  the  demand  as  pleaded  he  certainly  is  in  no  at- 
titude thereafter  to  complain  that  the  cause  of  action  is  not  the  same 
as  that  stated  in  the  citation.  We  think  the  assignment  of  error 
should  be  sustained — that  the  court  acted  entirely  without  evidence  to 
justify  the  ruling  made. 

But,  assuming  that  the  court's  action  was  based  upon  sufficient  evi- 
dence, that  he  had  a  right  to  consult  the  citation  as  the  proper  pre- 
sentation of  the  nature  of  the  plaintiff's  cause  of  action  in  the  Justice 
Court,  we  do  not  think  it  follows  that  he  was  justified  in  holding  that 
the  allegations  contained  in  the  petition  in  the  County  Court  were 
so  different  from  the  nature  of  the  demand  as  stated  in  the  citation 
as  to  constitute  a  new  cause  of  action.  The  nature  of  the  demand  as 
stated  in  the  citation  was  that  the  defendant  in  the  suit,  acting 
through  his  agents,  converted  fifty-five  trees  and  made  them  into 
cross-ties,  and  places  his  damages  at  $3  per  tree;  total,  $165.  In  the 
amended  petition  filed  in  the  County  Court  he  charges  that  the  de- 
fendant, acting  in  conjunction  with  another,  converted  the  same  num- 
ber of  trees  and  made  them  into  cross-ties,  and  lavs  the  damages  at 
thirty-five  cents  per  tie,  aggregating  the  sum  of  $154.  The  conduct 
for  which  the  plaintiff  in  the  suit  sought  redress  was  the  wrongful 
conversion  of  the  timber  by  the  defendant.  The  fact  that  in  one  court 
he  is  charged  with  having  committed  the  wrongs  through  agents,  and 
in  another  court  with  having  committed  the  same  wrongs  jointly  with 
another  party,  does  not  change  the  nature  of  the  trespass  complained 
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of.  It  neither  increases  nor  diminishes  the  legal  liability  of  the 
wrongdoer,  nor  does  it  charge  him  with  a  different  tort.  The  de- 
fendant would  be  just  as  guilty,  and  his  liability  would  be  just  as 
great,  if  he  converted  the  timber  in  conjunction  with  another  as  if  he 
had  done  it  alone.  The  plaintiff  in  the  suit  had  the  right,  if  he  felt 
disposed,  to  amend  his  pleading  in  the  County  Court  so  as  to  conform 
his  allegations  to  the  details  of  evidence  which  the  facts  might  de- 
velop upon  the  trial  of  the  cause.  If  in  doing  so  he  states  those  de- 
tails somewhat  differently  from  the  manner  in  which  they  were 
pleaded  in  the  Justice  Court,  even  though  it  amount  to  new  matter, 
he  does  not  thereby  set  up  a  new  cause  of  action  or  violate  the  statute. 
The  judgment  of  the  County  Court  is  therefore  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 


James  A.  Parker  v.  J.  R.  Cook  et  ux. 

Decided  October  21,  1909. 

1. — Homestead— Designation — Intent  to  Occupy. 

Intention  alone  is  not  sufficient  to  impress  upon  unoccupied  premises  the 
homestead  character.  It  must  be  accompanied  by  some  conduct  or  overt  act  on 
the  part  of  the  claimant  that  may  justly  be  considered  reasonable  diligence  in 
carrying  into  execution  the  intention  to  actually  use  and  occupy  the  premises 
for  some  of  the  purposes  of  a  home. 


2. — Same — Cases  Discussed. 

Gardner  v.  Douglass,  04  Texas,  78,  and  Scott  v.  Dyer,  60  Texas,  135,  dis- 
tinguished, and  numerous  Texas  cases  on  homestead  discussed  and  reconciled. 

3. — Homestead — Designation— Case  Stated. 

The  head  of  a  family,  a  carpenter  and  not  a  farmer,  owning  and  residing 
on  a  house  and  lot  in  town,  purchased  a  small  farm  in  the  country,  partly 
improved  and  having  a  dwelling  house.  This  he  subsequently  mortgaged,  designat- 
ing the  premises  he  occupied  in  town  as  his  residence.  The  latter  he  subsequently 
sold  and  abandoned.  His  judgment  creditors  levied  executions  on  the  farm, 
and  he  obtained  injunction  against  the  sale  on  the  ground  that  it  was  homestead. 
At  the  time  he  sold  the  town  residence,  the  farm  was  under  lease,  which  sub- 
sequently expired.  He  let  the  premises  again  for  a  year  and  removed  with  his 
family  to  another  town  to  follow  his  trade  there.  He  testified  to  a  declared 
intention  from  the  time  of  such  sale  to  make  the  farm  his  home  when  he  could 
make  money  to  pay  off  the  indebtedness  and  the  conditions  should  be  such  that 
he  could  make  a  living  for  his  family  there,  but  to  no  definite  time  for  such 
removal  nor  to  any  act  done  toward  carrying  out  his  intention.  Held,  that 
the  proof  showed  no  homestead  right  in  claimant,  and  final  judgment  should  be 
rendered   on   appeal   dissolving  the   injunction. 

Appeal  from  the  District  Court  of  Red  River  County.  Tried  below 
before  Hon.  Ben  H.  Denton. 

Geo.  Morrison  and  Chambers  &  Black,  for  appellant. — The  evidence 
was  insufficient  to  show  that  the  land  was  appellee's  homestead.  Con- 
stitution of  Texas,  sec.  51,  art.  16;  Dinwiddie  v.  Tims,  114  S.  W„ 
400;  Autry  v.  Reasor,  102  Texas,  123;  Johnson  v.  Burton,  39  Texas 
Civ.  App.,  249;  Barnes  v.  White,  53  Texas,  631;  Wolf  v.  Butler,  8 
Texas  Civ.  App.,  468;  Bente  v.  Lange,  9  Texas  Civ.  App.,  328;  Bhin 
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v.  Bodgers,  78  Texas,  530;  Steves  v.  Whitaker,  38  S.  W.,  1026;  Crab- 
tree  v.  Whitselle,  65  Texas,  114. 

Kennedy  &  Bobbins,  for  appellees. — The  premises  in  controversy 
are,  and  were  at  the  time  of  the  levy  of  the  executions,  the  homestead 
of  appellees  and  not  subject  to  sale.  Scott  v.  Dyer,  60  Texas,  135; 
Van  Ratcliff  v.  Call,  72  Texas,  492;  Cameron  v.  Gebhard,  85  Texas, 
610;  Evans  v.  Daniel,  25  Texas  Civ.  App.,  362;  Rutherford  v.  Cox, 
25  Texafe  Civ.  App.,  499 ;  Davidson  v.  Jefferson,  68  S.  W.,  823 :  Har- 
din v.  Seal,  32  Texas  Civ.  App.,  335;  Bell  v.  Greathouse,  20  Texas 
Civ.  App.,  478;  Foley  v.  Holtkamp,  28  Texas  Civ.  App.,  123. 

HODGES,  Associate  Justice. — The  appellant  was  the  owner  of 
two  judgments  against  the  appellee,  J.  R.  Cook,  upon  which  execu- 
tions were  issued  in  April,  1908,  and  levied  upon  61  acres  of  land 
situated  in  Red  River  County;  Texas,  as  the  property  of  the  appellee, 
Cook.  After  the  levy  the  officer  making  it  advertised  the  property  for 
sale,  according  to  law.  Before  the  sale  day  arrived  this  suit  was  insti- 
tuted by  J.  R.  Cook  and  his  wife  for  the  purpose  of  having  the  sale 
enjoined,  alleging  that  the  land  was  their  homestead  and  not  subject 
to  the  executions.  The  petition  was  presented  to  the  district  judge 
and  a  temporary  order  granted  restraining  the  officer  from  proceeding 
with  the  sale,  which  order  was,  upon  final  hearing  before  the  court 
in  term  time,  made  perpetual.  The  case  was  tried  before  the  court 
without  a  jury,  and  the  findings  of  fact  made  and  filed  are  substan- 
tially as  follows: 

1.  That  the  appellant  was  the  owner  of  the  judgments  mentioned, 
and  executions  were  issued  and  levied  upon  the  property  in  contro- 
versy. 

2.  That  the  appellee,  J.  R.  Cook,  was  the  head  of  a  family,  and 
had  been  since  1892. 

3.  That  since  the  marriage  of  Cook  and  his  present  wife  they  had 
lived  upon  and  occupied  as  their  home  a  house  and  lots  in  the  city  of 
CUrksville  till  November,  1907.  That  this  property  so  used  as  their 
home  was  the  community  property  of  Cook  and  a  former  wife,  the 
present  wife  having  no  interest  in  it  beyond  a  homestead  claim. 

4.  That  after  their  marriage  Cook  and  his  present  wife  purchased 
and  improved  the  land  in  controversy,  placing  thereon  a  house  and 
putting  some  of  the  land  in  cultivation,  but  that  they  had  never  lived 
on  it  or  occupied  it  as  a  home. 

5.  That  three  or  four  years  prior  to  the  time  of  the  trial  the  appel- 
lee, J.  R.  Cook,  procured  a  loan  of  $500,  to  secure  which  he  executed 
a  deed  of  trust  upon  the  61  acres  involved  in  this  suit.  That  this  loan 
was  still  unpaid.     That  at  the  time  the  loan  was  procured  Cook  and 

,wife  designated  the  house  and  lots  in  Clarksville  upon  which  they  lived 
as  their  homestead. 

6.  That  the  appellee  was  a  carpenter,  following  his  trade  when  he 
could  find  employment.  That  some  time  in  November,  1907,  on  ac- 
count of  dull  business  in  his  line,  and  for  the  purpose  of  obtaining 
money  to  meet  his  obligations  and  to  support  his  family,  Cook  placed 
the  61  acres  of  land  on  the  market,  but  that  before  the  levy  of  the 
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writs  issued  as  hereinbefore  stated  he  succeeded  in  selling  his  home  in 
Clarksville. 

7.  That  Mrs.  Cook  was  induced  to  sign  the  deed  to  the  Clarksville 
property  by  the  promise  of  Cook  that  they  would  move  on  to  and  oc- 
cupy the  61  acres  as  a  home,  and  that  she  could  have  that  as  a  home 
for  herself  and  her  children.  That  Cook  immediately  thereafter  took 
the  61  acres  off  the  market  and  had  openly  claimed  it  as  his  home- 
stead. 

8.  That  at  the  time  it  was  so  designated  by  Cook  as  his  home  the 
land  was  occupied  by  tenants  and  possession  could  not  be  obtained  till 
January  1,  1908. 

9.  That  Cook,  failing  to  get  employment  at  home,  first  decided  to 
leave  his  family  at  their  home,  having  for  that  reason  refused  to  rent 
the  place  until  after  January  1,  1908,  but  subsequently  concluded  to 
move  with  his  family  to  Arlington  to  reside  temporarily  while  engaged 
in  his  employment  He  thereupon  rented  the  place  for  the  year  1908, 
but  no  longer. 

10.  That  Cook  sought  employment  at  Ft.  Worth  for  the  purpose 
of  supporting  his  family  and  obtaining  means  wherewith  to  pay  off 
the  mortgage  debt  on  his  place.  That  the  61  acres  were  ready  for  oc- 
cupancy, needing  no  improvements  for  that  purpose,  but  that  the 
debt  was  still  unsatisfied. 

11.  That  after  the  sale  of  their  home  in  the  city  of  Clarksville 
appellees  openly  and  notoriously  claimed  the  premises  in  controversy 
as  their  home,  no  other  having  been  acquired,  and  openly  expressed 
their  intention  to  occupy  it  as  soon  as  the  indebtedness  against  it 
could  be  paid  off.  That  the  evidence  failed  to  show  that  the  appellant 
did  not  have  full  knowledge  of  these  facts  at  the  time  his  judgments 
were  rendered  and  executions  issued. 

The  twelfth  finding  is  substantially  a  repetition  of  what  is  em- 
bodied in  one  or  more  of  the  preceding. 

From  the  foregoing  the  court  concluded  as  a  matter  of  law  that  the 
homestead  character  was  impressed  upon  the  premises  at  the  time  the 
writs  were  levied,  and  for  that  reason  the  land  was  not  subject  to  exe- 
cution. 

The  court  having  found  as  a  fact  that  the  homestead  right  existed 
at  the  time  the  writs  were  levied  upon  the  property,  and  that  the  ap- 
pellant, Parker,  had  failed  to  show  that  he  had  no  notice  of  the  inten- 
tion of  Cook  and  wife  to  use  and  occupy  the  premises  as  a  homestead, 
it  becomes  our  duty  to  examine  the  evidence  and  ascertain  whether 
or  not  it  is  sufficient  to  justify  the  findings  made  and  the  conclusion 
of  law  based  thereon.  West  End  Town  Co.  v.  Grigg,  93  Texas,  451, 
56  S.  W.,  49.  An  examination  of  the  testimony  embodied  in  the 
statement  of  facts  shows  that  the  court  in  making  his  findings  placed 
upon  the  testimony  of  the  appellees,  Cook  and  wife,  the  most  favor- 
able construction  that  was  possible,  and  indulged  every  inference  from 
the  language  used  that  was  capable  of  supporting  the  conclusion 
reached.  There  are  other  facts,  however,  not  included  in  the  court's 
findings,  which  we  think  should  be  considered  in  disposing  of  the 
case.  The  petition  alleges,  and  there  seems  to  be  no  controversy  upon 
that  issue,  that  the  tract  q£  land  in  question,  was  a  f&rjn  situated  two 
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miles  south  of  the  city  of  Clarksville  in  Red  River  County.  It  is 
shown  by  the  evidence  that  it  was  sufficiently  improved  to  permit  the 
use  and  occupancy  by  the  family,  without  anything  else  being  added. 
There  was  a  dwelling  upon  it,  and  some  of  the  land  was  fitted  for 
cultivation.  About  November  1,  1907,  according  to  Cook's  testimony, 
he  sold  his  homestead  in  the  city  of  Clarksville  and  then  for  the  first 
time  conceived  the  intention  of  making  this  farm  his  homestead  in 
the  future.  Up  to  that  date  it  had  by  an  express  designation  been 
excluded  from  the  premises  composing  the  homestead  proper.  He 
did  not  move  upon  the  premises  at  that  time  because  they  were  rented 
for  the  year  1907  and  he  could  not  get  possession.  About  the  first  of 
the  following  year  he  decided  to  go  to  Arlington,  in  Tarrant  County, 
in  search  of  employment,  and  to  leave  his  family  in  Red  River  County, 
but  subsequently  he  decided  to  take  his  family  with  him  to  Tarrant 
County.  He  says:  "I  never  did  anything  towards  moving  out  to- 
that  place  in  the  country,  except  to  intend  to  move  out  there.  I  did 
no  overt  act— only  decided  to  move  out  there;  and  then  I  moved  out 
to  Tarrant  County,  where  I  now  live,  and  went  to  work  at  the  car- 
penters' trade  in  Fort  Worth.  I  am  still  engaged  in  this  business. 
I  intend  to  move  out  to  this  farm  some  time.  I  have  had  chances  to 
rent  it  out  this  fall  several  times  and  I  would  not  do  it.  At  the  time 
1  moved  to  Tarrant  County  I  did  not  know  when  I  was  going  back, 
further  than  when  I  got  my  job  done.  When  I  went  out  there  I  had 
no  fixed  intention  in  mv  mind  as  to  the  time  I  would  come  back  and 
occupy  this  land,  for  I  had  rented  it.  When  I  moved  out  to  Arlington 
I  said  I  was  going  out  there  to  get  work;  that  I  could  not  get  work 
here;  that  my  business  warf  a  carpenter's  and  not  that  of  a  farmer, 
and  that  I  was  going  out  there  not  only  to  get  money  to  pay  debts, 
but  to  make  a  living  for  my  family,  and  that  I  could  not  make  a  liv- 
ing for  my  family  here.  ...  I  told  everybody  I  was  going  out 
there  to  live  until  I  could  get  work  here  to  make  a  living  at  my  trade. 
I  was  in  debt  here  and  could  not  get  out.  I  knew  that  I  could  not 
make  a  living  out  there  at  that  little  place  and  that  is  the  reason  I 
left  here.  If  I  had  known  I  could  make  a  living  out  there  I  would 
have  went  right  to  the  farm.  I  did  not  know  that  I  could  make  it, 
and  therefore  went  to  Fort  Worth/' 

The  foregoing  testimony  of  Cook  presents  this  situation:  A  carpen- 
ter who  disclaims  being  a  farmer  and  who  avows  his  intention  of  con- 
tinuing to  work  at  his  trade  as  a  means  of  providing  a  living  for  his 
family,  refusing  to  reside  upon  a  farm  because  of  the  fact  that  he  can 
not  make  a  living  upon  it,  and  in  effect  saying  that  he  does  not  intend 
to  occupy  it  as  a  home  until  such  time  as  he  can  pursue  his  calling 
in  that  vicinity  under  conditions  sufficiently  remunerative  to  enable 
him  to  make  money  enough  to  support  his  family  and  pay  his  debts. 
The  excuse  which  he  gives  for  not  occupying  the  premises  is,  the  ab- 
sence of  one  of  the  very  conditions  which  makes  the  acquisition  of  the 
homestead  and  its  use  and  occupancy  desirable — its  fitness  as  a  place 
to  live  upon  and  support  his  family.  The  only  evidence  with  which 
we  are  furnished  of  any  bona  fide  intent  upon  the  part  of  Cook  to 
use  and  occupy  the  premises  as  a  homestead  consists  of  the  statements 
made  by  himself  and  wife  of  what  they  intended  to  do  at  some  in- 
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definite  time.  The  question  then  is,  Are  these  sufficient  to  support  a 
finding  that  the  property  was  in  fact  a  homestead  at  the  time  the 
writs  were  levied? 

After  stating  that  the  homestead  not  in  a  town  or  city  shall  consist 
of  not  more  than  200  acres,  and  in  a  town  or  city  of  lot  or  lots  not 
exceeding  in  value  $5,000  exclusive  of  improvements,  the  Constitu- 
tion contains  this  provision:  "Provided  that  the  same  shall  be  used 
for  the  purpose  of  a  home  or  place  to  exercise  the  calling  or  business 
of  the  head  of  the  family;  provided  also  that  any  temporary  renting 
of  the  homestead  shall  not  change  the  character  of  the  same  when  no 
other  homestead  has  been  acquired."  A  literal  application  of  the  lan- 
guage here  used  would  restrict  the  homestead  right  to  premises  actu- 
ally used  for  some  of  the  purposes  of  a  home,  except  in  cases  of  tem- 
porary renting  after  the  right  has  once  been  acquired,  and  when  no 
.  other  homestead  has  been  provided.  It  frequently  happens  that  in  the 
acquisition  of  property  intended  for  use  as  a  homestead  an  unavoid- 
able interval  occurs  between  the  acquisition  and  the  actual  use  or  oc- 
cupancy for  those  purposes.  In  order  to  give  full  effect  to  this  benefi- 
cent provision  of  the  Constitution  and  prevent  the  defeat  of  bona  fide 
efforts  to  acquire  a  home,  our  courts  have  adopted  the  policy  of  treat- 
ing this  interval,  under  certain  conditions,  as  a  kind  of  constructive 
occupancy,  and  in  this  way  have  extended  the  homestead  exemption 
to  times  anterior  to  the  period  of  actual  use  and  occupancy.  In 
doing  so,  however,  they  have  undertaken  to  safeguard  this  right  against 
being  used  as  a  means  of  perpetrating  a  fraud  upon  creditors,  and 
have  exacted  in  each  particular  case  where  it  is  sought  to  impress  the 
homestead  character  upon  property  in  the  advance  of  occupancy  and 
use,  there  be  satisfactory  evidence  of  the  utmost  good  faith  in  the 
homestead  intention,  accompanied  by  some  efforts  to  carry  such  inten- 
tion into  execution.  In  the  case  now  under  consideration  the  evidence 
is  undisputed  that  the  claimant  of  the  homestead  did  nothing  toward 
perfecting  his  homestead  right,  further  than  to  conceive  and  enter- 
tain the  intention  to,  at  some  time  in  the  future  not  definitely  fixed, 
occupy  the  premises  as  a  home  for  his  family. 

It  has  been  repeatedly  held  by  the  courts  of  this  State  that  inten- 
tion alone  is  not  sufficient  to  impress  upon  unoccupied  premises  the 
homestead  character.  Franklin  v.  Coffee,  18  Texas,  416,  70  Am.  Dec., 
292 ;  Wolf  v.  Butler,  8  Texas  Civ.  App.,  468,  28  S.  W.,  5l ;  Barnes  v. 
White,  53  Texas,  629;  Autrey  v.  Reasor,  113  S.  W.,  748;  Dinwiddie 
v.  Tims,  114  S.  W.,  400;  Johnson  v.  Burton,  39  Texas  Civ.  App.,  249, 
87  S.  W.,  181;  Blum  v.  Rogers,  78  Texas,  530,  15  S.  W.,  115;  Cam- 
eron v.  Gebhard,  85  Texas,  616,  34  Am.  St.  Rep.,  832,  22  S.  W., 
1033;  Fort  v.  Powell,  59  Texas,  322;  Anderson  v.  McKay,  30  Texas, 
188 ;  Gardner  v.  Douglass,  64  Texas,  78 ;  Bente  v.  Lange,  9  Texas  Civ. 
App.,  328,  29  S.  W.,  813;  Collier  v.  Betterton,  8  Texas  Civ.  App., 
479,  29  S.  W.,  490;  Batts  v.  Scott,  37  Texas,  65. 

We^  think  the  true  rule  deducible  from  the  adjudicated  cases  is  not 
thai  intention  alone,  under  all  circumstances,  is  insufficient  to  consti- 
tute a  homestead  dedication,  but  that  in  each  instance  the  intention 
must  not  only  be  bona  fide  but  must  be  accompanied  by  some  conduct 
or  some  overt  act  on  the  part  of  the  claimant  that  may  justly  be  con- 
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sidered  reasonable  diligence  in  carrying  into  execution  the  intention 
to  actually  use  and  occupy  the  premises  for  some  of  the  purposes  of  a 
home.  The  legal  functions  of  the  overt  act,  or  conduct,  which  it  is 
said  should  accompany  the  intention  in  order  to  impress  the  homestead 
character  upon  *  unoccupied  premises,  are  not  solely  to  the  purpose  of 
showing  the  bona  fides  of  the  intention,  but  to  manifest  the  exercise 
of  reasonable  diligence  to  put  that  intention  into  effect  by  actually 
using  the  premises  as  a  home  in  the  manner  contemplated  by  the  Con- 
stitution. It  must  be  borne  in  mind  that  the  real  object  of  this 
provision  is  to  extend  the  exemption  only  to  premises  used  for  some 
of  the  purposes  of  a  home,  and  not  to  exempt  a  designated  amount 
of  realty.  Autrey  v.  Eeasor,  12  Texas,  123,  113  S.  W.,  748;  Blum  v. 
Rogers,  78  Texas,  530,  15  S.  W.,  115;  Franklin  v.  Coffee,  18  Texas, 
417,  70  Am.  Dec,  292.  Viewed  in  that  light  all  of  the  seeming  incon- 
sistencies appearing  in  the  different  cases  where  these  questions  have 
been  passed  upon  disappear.  We  can  also  appreciate  the  full  force  of 
the  language  of  the  court  in  Cameron  v.  Gebhard,  supra,  wherein  it 
is  said:  "Cases  arising  under  the  homestead  law  differ  so  widely  in 
their  facts  that  it  is  impossible  to  lay  down  any  definite  rules  to  gov- 
ern in  all  cases  that  may  arise ;  each  case  must  be  determined  upon  its 
own  peculiar  state  of  facts/' 

In  Gardner  v.  Douglass,  above  referred  to,  Gardner  purchased  an 
improved  place,  intending  it  for  a  home,  a  part  of  the  purchase  price 
being  derived  from  the  sale  of  a  former  homestead.  The  premises 
were  under  a  lease  at  the  time,  and  he  could  not  get  possession  till 
the  lease  expired.  Before  that  time  an  execution  was  levied  upon  the 
premises,  at  the  instance  of  a  creditor,  to  satisfy  a  pre-existing  debt. 
As  soon  as  the  lease  terminated  Gardner  manifested  his  good  faith 
and  diligence  by  moving  on  to  the  place  and  beginning  to  use  it  as  a 
home.  The  court  held  that  his  homestead  right  dated  from  the  time 
of  the  purchase,  by  virtue  of  the  intent  then  existing  to  so  use  the 
property.  It  uses  in  that  connection  this  significant  language:  "As 
the  appellants  acted  in  the  best  of  good  faith  in  purchasing  this  im- 
proved property  for  a  homestead,  and  upon  the  expiration  of  the  lease 
took  prompt  possession  and  have  ever  since  occupied  it  as  such,  under 
the  facts  and  circumstances  it  might  be  considered  that  the  occupancy 
followed  the  purchase  in  such  reasonable  time  as  would  vest  the  prop- 
erty with  the  homestead  quality  from  the  time  of  its  purchase,"  etc. 
Here  the  only  element  required  to  constitute  the  homestead  character 
which  existed  anterior  to  the  levy  of  the  writ  was  the  bona  fide  inten- 
tion of  the  plaintiffs  in  the  suit.  But  particular  stress  seems  to  be 
placed  upon  the  fact  that  actual  occupancy  followed  as  soon  as  prac- 
ticable. 

In  the  Cameron-Gebhard  case,  which  seems  to  be  relied  upon  by 
the  appellees  as  being  decisive  of  the  question  here  involved,  Gebhard 
purchased  an  unimproved  lot  for  the  express  purpose  of  erecting 
thereon  a  home  for  himself  and  family.  He  made  a  contract  with 
Turntine  to  furnish  the  material  and  build  the  house  at  an  agreed 
price.  Subseouently  Turntine,  being  unable  to  supply  the  material, 
agreed  to  another  contract  by  which  Cameron  was  to  supply  the  ma- 
terial for  a  stipulated  price,  and  that  sum  to  be  deducted  from  what 
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William.  Stacy  v.  W.  S.  Delery. 

Decided  October  23,  1909. 

1. — Pleading  and  Proof— Judgment  without  Pleading. 

In  a  suit  for  damages  to  a  crop  of  rice  caused  by  the  appropriation  by  the 
defendant  of  all  the  water  in  an  adjacent  stream,  and  wherein  plaintiff  alleged 
that  he  was  deprived  of  the  water  by  a  dam  built  by  defendant  across  a  certain 
prong  of  the  stream,  but  the  evidence  showed  that  the  damage  was  not  caused 
by  the  building  of  said  dam  but  by  the  building  of  dams  on  a  different  prong 
of  the  stream,  a  judgment  for  plaintiff  was  not  warranted  by  the  pleading. 
Facts  proved  but  not  alleged  can  not  form  the  basis  for  a  judgment. 

2. — Riparian  Bights — Use  of  Water. 

Each  riparian  owner  has  equal  rights  in  the  stream  of  water  which  flows 
by  him,  but  the  use  of  each  must  be  reasonable  as  regards  the  rights  of  others; 
what  is  such  reasonable  use  is  a  question  of  fact  for  the  jury  in  each  case. 
The  right  to  take  is  not  only  to  use  the  water  as  it  flows  by,  but  also  to  store 
it  in  reservoirs  or  confine  it  for  future  use  after  it  has  ceased  to  flow,  provided 
this  can  be  done  consistently  with  the  rights  of  lower  owners. 

Appeal  from  the  District  Court  of  Liberty  County.  Tried  below  be- 
fore Hon.  L.  B.  Hightower. 

Stevens  &  Picket,  for  appellant. — In  case  the  reasonable  use  of  the 
water  consistent  with  a  like  use  by  other  riparian  owners  can  not  be 
made,  the  injury  to  a  riparian  owner  by  reason  of  an  appropriation 
of  water  by  an  irrigation  enterprise  is  nominal  only.  Crawford  v. 
Hathaway  (Neb.),  93  N.  W.,  781. 

The  rule  that  riparian  owners  are  entitled,  as  against  each  other,  to 
the  reasonable  use  of  a  stream  for  irrigation,  has  limitations,  as, 
where  a  stream  is  so  small  that,  if  the  upper  riparian  owner  makes 
any  use  at  all  of  the  stream,  it  would  be  worthless  to  the  lower  riparian 
owner,  the  former  may  use  it  all.  Guiterez  v.  Wedge,  145  Calif,,  730, 
79  Pac,  449. 

A  diminution  of  the  flow  of  water  over  riparian  lands  caused  by  its 
use  for  irrigation  purposes  by  an  upper  riparian  owner  occasions  no 
injury  for  which  damages  may  be  allowed  unless  it  results  in  sub- 
tracting from  the  value  of  the  land  by  interfering  with  the  reasonable 
use  of  the  water  which  the  land-owner  is  able  to  enjoy.  Clark  v. 
Allaman  (Kan.),  80  Pac,  571. 

A  riparian  owner  is  only  entitled  to  receive  his  proportionate  part 
of  the  natural  fl6w  of  the  water,  and  this  does  not  authorize  him  to 
receive  water  which  has  been  stored  by  another  riparian  owner  in 
reservoirs  in  time  of  flood  from  storm  water.  Crawford  v.  Hathaway, 
93  N.  W.,  781 ;  .Modoc  v.  Booth,  36  Pac,  431 ;  Fifield  v.  Spring  Valley 
Waterworks,  62  Pac,   1054;  Black's  Pomeroy   on  Water  Bights,   75. 

The  Supreme  Court  of  the  State  of  Texas  having  held,  at  the  time 
that  the  plaintiff  Stacy  constructed  his  dams  upon  the  two  different 

rn?*'  that  the  nPPer  riPariai1  owner  had  the  right  to  use  the  flow 
of  the  stream  to  the  exclusion  of  the  lower  riparian  owner,  such  deci- 
sion of  said  Supreme  Court  was  a  rule  of  property,  and  the  said  Wm. 
»tacy,  under  said  rule  of  property,   acquired   a  vested   right  which 
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should  not  be  disturbed  by  the  subsequent  claim  of  the  defendant 
Delery.  Upon  the  question  of  rule  of  property:  June  v.  Purcell,  36 
Ohio  St,  396;  Mayman  v.  Reviere,  47  Texas,  357;  Emerson  v.  At- 
water,  7  Mich.,  12;  Thomas  v.  Greenwood,  6  Ohio  Dec.,  639;  Rhodes 
v.  Whitehead,  27  Texas,  304;  Tolle  v.  Correth,  31  Texas,  362;  Bar- 
rett v.  Metcalfe,  33  S.  W.,  758 ;  Baker  v.  Brown,  55  Texas,  377 ;  Mud 
Creek  Irrigation  Co.  v.  Vivian,  74  Texas,  170. 

Baker,  Botts,  Parker  &  Garwood,  for  appellee. — The  evidence  in  this 
case  shows  that  White's  Bayou  is  a  running  stream  of  water  during 
the  greater  portion  of  each  year,  and  that  the  water  flowed  in  same 
during  the  year  1907  until  July  25th ;  that  after  the  heavy  rains  of 
May  28,  1907,  appellant  Stacy  repaired  his  dams  so  as  to  prevent  the 
flow  of  any  water  in  said  stream  past  said  dams,-  thereby  preventing 
defendant  Delery  from  obtaining  the  use  of  any  of  the  water  flowing 
into  said  stream  from  the  time  said  dams  were  repaired  and  said  water 
stopped,  during  the  remainder  of  that  season;  that  appellant  having 
stopped  the  flow  of  said  water,  and  having  confined  the  entire  flow 
by  his  dams,  refused  to  release  said  water,  even  after  he  could  not  get 
the  benefit  of   it  himself,  and  at   a   time  when   there  was  sufficient 
water  confined  in  said  stream  to  enable  Delery  to  have  matured  his 
crop;  that  after  that  time,  and  after  this  suit  was  instituted,  Delery, 
by  written  notice,  directed  attention  of  plaintiff  Stacy  to  said  fact,  and 
notified  him  of  the  damage  that  Delery  was  sustaining;  that  notwith- 
standing this  the  plaintiff  Stacy  refused  to  let  any  part  of  the  water 
through  his  dams  to  go  to  the  relief  of  the  defendant  Delery,  and 
therefore  the  judgment  is  supported  by  the  facts.     Watkins  Land  Co. 
v.  Clements,  98  Texas,  578;  Santa  Bosa  Co.  v.  Pecos  River  Co.,  92 
S.  W.,  1014. 

The  rights  of  riparian  owners  to  the  use  of  a  stream  are  equal,  no 
matter  what  the  limitations  are  upon  the  capacity  of  the  stream. 
Watkins  Land  Co.  v.  Clements,  98  Texas,  585  and  587;  Santa  Rosa 
Co.  v.  Pecos  River  Co.,  92  S.  W.,  1014. 

The  undisputed  proof  in  this  case  shows  that  White's  bayou  has  all 
the  attributes  of  a  riparian  stream,  and  the  fact  that  in  dry  weather 
the  water  ceased  to  flow  in  it  does  not  affect  the  riparian  rights  of 
property  owners  along  said  stream.  Gramann  v.  Eicholtz,  36  Texas 
Civ.  App.,  309;  Lambert  v.  Alcorn,  144  111.,  313,  33  N.  E.,  53;  Mace 
v.  Mace,  40  Or.,  586,  67  Pac,  660,  68  Pac,  737;  Lux  v.  Haggin,  69 
Cal.,  255,  10  Pac,  769 ;  Conniff  v.  San  Francisco,  67  Cal.,  45,  7  Pac, 
41 ;  New  York  C.  &  S.  Ry.  v.  Hamlet,  149  Ind.,  344,  47  N.  E.,  1060, 
49  N.  E.,  269 ;  Mann  v.  Retsof  Mining  Co.,  63  N.  Y.  Sun.,  752 ;  Spink 
v.  Corning,  70  N.  Y.  Sup.,  143 ;  Neal  v.  Ohio  River  Co.,  47  W.  Va., 
316;  Macomber  v.  Godfrey,  108  Mass.,  219;  Rigney  v.  Tacoma  Light 
&  Water  Co.,  9  Wash.,  576;  Town  v.  Missouri,  etc,  Ry.,  50  Neb., 
768;  Sheehan  v.  Flynn,  59  Minn.,  436;  Ferris  v.  Wellborn,  64  Miss., 
34. 

REESE,  Associate  Justice. — This  suit  was  brought  by  William 
8tacy  in  the  District  Court  to  enjoin  W.  S.  Delery  and  Jane  Frisbie 
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from  cutting  certain  dams  erected  by  Stacy  on  White's  Bayou.  Both 
defendants  answered.  Delery  also  pleaded  in  reconvention  for  dam- 
ages against  plaintiff  Stacy,  occasioned  by  injury  to  his  rice  crop 
caused  by  unlawful  detention  and  appropriation  by  plaintiff  of  water 
flowing  in  White's  Bayou.  After  answer  by  defendants,  plaintiff  dis- 
missed his  suit  for  injunction  with  the  allegation  that  such  remedy 
was  no  longer  necessary,  and  the  cause  as  between  Stacy  and  Delery 
proceeded  to  trial  upon  Delery's  plea  in  reconvention.  Upon  trial 
without  a  jury  judgment  was  rendered  for  Delery  for  $826.25,  from 
which  Stacy  appeals. 

By  the  first,  second,  fifth  and  tenth  assignments  of  error  appellant 
complains  of  the  judgment  as  based  upon  a  cause  of  action  not  em- 
braced in  the  pleadings  but  variant  therefrom.  The  plea  in  interven- 
tion sets  out  that  appellee  had  rented  a  tract  of  land  for  the  year 
1907,  upon  which  he  had  planted  and  was  growing  a  crop  of  rice. 
The  land  lay  along  While's  Bayou,  a  running  stream  from  which  ap- 
pellee procured  water  to  water  the  crop,  catching  and  holding  the 
water  in  a  dam  across  the  bayou,  and  pumping  it  out  on  his  rice. 
That  appellant,  who  was  a  rice  grower  on  land  above  him,  had  placed 
a  dam  in  White's  Bayo\i  and  had  thereby  stopped  the  flow  of  the 
stream,  appropriated  all  of  the  water  and  prevented  any  of  it  from 
reaching  appellee  at  a  time  when  he  was  in  pressing  need  of  the  same 
to  water  his  rice  crop,  for  the  lack  of  which  water  his  rice  crop  was 
injured. 

It  is  further  alleged  in  the  pleadings,  "That  the  stream  known  as 
White's  Bayou  has  its  head  at  a  point  north  or  northwest  from  the 
town  of  Devers,  on  the  north  side  of  the  Texas  &  New  Orleans  Rail- 
way track,  and  runs  thence  in  a  eastwardly  direction  through  the 
Whittington  league,  owned  by  William  Babcock,  and  turning  south 
across  said  railway  at  a  point  east  of  the  town  of  Devers,  and  enters 
the  Benjamin  Barrow  survey  of  land,  and  continuing  thence  in  a 
southwardly  direction,  passing  through  said  land  leased  by  the  defend- 
ant, W.  S.  Delery,  hereinabove  described.  That  in  recent  years  a 
gully  has  been  washed  out  by  the  flow  of  water  caused  by  rainfall, 
which  gully  beginning  on  said '  White's  Bayou  and  the  Benjamin 
Barrow  survey  of  land,  extending  thence  northwestwardly  through 
said  Barrow's  survey,  a  part  of  the  Chism  survey,  and  on  west  of  the 
town  of  Devers,  the  head  of  said  gully  being  near  to  said  White's 
Bayou,  northwest  of  said  town  of  Devers;  that  this  said  gully  is  not 
now  and  has  never  been  the  main  stream  or  waterway  of  White's 
Bayou,  but  that  same  has  only  in  recent  years  come  into  existence  as 
a  stream,  and  that  by  reason  of  natural  rainfall  and  overflow  of  water 
from  said  White's  Bayou  northwest  of  the  town  of  Devers,  which 
rainfall  and  overflow  water  following  a  natural  depression  west  of 
said  town  of  Devers,  has  flowed  southwardly  into  the  said  White's 
Bayou  again,  and  by  reason  of  washing  caused  by  said  rainfall  and 
said  overflow  of  water  from  said  Wliite's  Bayou  the  said  gully  has 
been  made.  That  one  tract  of  plaintiff's  land  borders  on  said  White's 
Bayou,  and  said  tract  of  land  so  bordering  upon  said  White's  Bayou 
is  shown  on  the  map,  which  the  defendant*  hereto  attached,  and  same 
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is  marked  for  identification;  that  the  other  two  tracts  of  land  owned 
by  plaintiff  are  on  the  Baid  gully,  which  is  located  west  of  the  town 
of  Devers,  as  hereinabove  described  and  referred  to;  that  the  said  two 
tracts  of  said  land  are  not  riparian  to  the  said  White's  Bayou,  and  the 
same  do  not  touch  or  come  in  contact  with  the  said  White's  Bayou  in 
its  natural  channel  or  proper  basin.  This  defendant  is  informed  and 
believes,  and  upon  such  information  and  belief  avers,  that  said  plain- 
tiffs crop  of  rice  referred  to  and  described  in  his  petition  was  grown 
upon  said  tracts,  which  are  not  riparian  to  the  said  White's  Bayou. 
This  defendant  says,  therefore,  that  the  plaintiff  did  appropriate  the 
water  from  White's  Bayou  to  irrigate  said  tracts  of  land  which  are  not 
entitled  to  irrigation  from  it;  that  the  supply  of  water  from  White's 
Bayou  is  wholly  inadequate  to  irrigate  the  lands  owned  by  plaintiff, 
which  are  not  riparian  to  said  White's  Bayou,  and  the  land  leased  by 
defendant  Delery  and  upon  which  the  said  Delery  was  growing  a  crop 
of  rice  last  year/' 

A  plat  attached  to  the  plea  in  reconvention  and  introduced  in 
evidence  shows  the  Btream,  the  course  of  which  has  been  shown, 
marked  "White's  Bayou/'  and  the  other  stream  marked  "White's 
Bayou  Gully,"  the  upper  end  of  which  is  shown  to  be  connected  with 
White's  Bayou  by  a  ditch,  and  which  runs  thence  in  about  a  straight 
line  to  connect  with  White's  Bayou  below  the  lands  marked  as  Stacy's 
lands,  and  above  the  lands  of  Delery.  The  map  also  shows  Stacy's 
cultivated  land  lying  along  its  stream  marked  White's  Bayou  Gully, 
other  lands  intervening  between  them  and  White's  Bayou.  The  sketch 
also  shows  a  dam  on  White's  Bayou,  just  above  the  junction  of  the 
two  streams,  and  another  further  up  the  stream  marked  White's 
Bayou  Gully. 

It  is  further  alleged  "that  the  said  tract  of  land  which  is  located 
upon  and  which  is  riparian  to  the  said  White's  Bayou  is  south  of  and 
along  the  course  of  said  White's  Bayou,  below  the  other  tracts  of  land 
owned  by  plaintiff;  that  said  tract  of  land  riparian  to  said  bayou  is 
woodland,  not  adapted  for  the  cultivation  and  growth  of  rice,  and 
that  no  part  of  same  is  now  in  cultivation  for  the  purpose  of  growing 
rice,  and  that  none  of  the  water  from  said  White's  Bayou  was  used 
upon  said  land  for  the  purpose  of  irrigating  crops  growing  on  same; 
that  said  plaintiff  has  constructed  a  dam  across  said  bayou,  and  by 
means  of  said  dam  stops  the  water  which  should  naturally  drain  past 
the  land  of  the  defendant  Delery,  and  confines  same  by  said  dam  on 
the  said  tract  of  land  owned  by  plaintiff,  and  within  the  banks  of  said 
White's  Bayou,  and  then  pumps  same  from  said  dam  back  upon  the 
lands  owned  by  plaintiff,  which  are  not  riparian  to  White's  Bayou; 
that  said  dam  practically  consumes  all  of  the  water  flowing  through 
paid  White's  Bayou,  and  plaintiff  is  now  appropriating  and  seeking  to 
appropriate  all  of  said  water,  and  confines  same  by  said  dam,  thereby 
preventing  it  passing  beyond  same  to  the  land  being  cultivated  by 
said  Delery;  that  it  is  not  necessary  for  the  cultivation  and  growth 
of  crops  of  rice  upon  said  plaintiff's  premises  to  appropriate  all  of 
said  water,  but  that  the  said  plaintiff  is  storing  said  water  on  his 
said  land,  instead  of  permitting  the  same  to  take  its  natural  course, 
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which  would  permit  it  to  reach  the  land  leased  and  cultivated  by  said 
defendant  Delery." 

It  is  made  clearly  to  appear  from  the  allegations  of  the  plea  that 
appellee  intends  to  distinguish  carefully  White's  Bayou  from  the  other 
stream  which  he  calls  a  gully,  and  which  is  marked  on  his  sketch  as 
White's  Bayou  Gully,  and  the  gravamen  of  his  complaint  is  that  by 
means  of  a  dam  across  White's  Bayou,  which  is  shown  on  the  sketch, 
appellant  has  impounded  the  water  coming  down  White's  Bayou, 
thus  depriving  appellee  of  the  use  thereof  to  water  his  lands  lower 
down  on  the  stream  and  using  the  same  to  water  his  (appellant's) 
rice  on  land  alleged  to  be  not  riparian  to  White's  Bayou,  but  lying 
along  said  gully.  In  every  way  appellee  distinguishes  White's  Bayou 
from  White's  Bayou  Gully,  and  makes  it  clear  that  his  ground  of  com- 
plaint is  the  damming  up  of  White's  Bayou,  and  the  stoppage  of  the 
flow  of  water  down  this  stream  and  using  it  to  irrigate  land  on  the 
"gully"  and  away  from  this  stream.  No  reference  is  made  to  any  dam 
on  the  stream  which  he  distinguishes  as  White's  Bayou  Gully,  or  to 
any  flow  of  water  down  said  stream.  By  means  of  the  allegations  of 
the  plea,  in  connection  with  the  sketch,  appellee  puts  his  finger  upon 
the  objectionable  dam  across  White's  Bayou,  above  the  lower  junction 
of  that  stream  with  the  so-called  gully. 

The  court  found,  as  a  basis  for  the  judgment  (and  the  findings  are 
not  disputed),  that  White's  Bayou  divides  at  the  point  where  the  ditch 
was  cut  and  runs  into  two  prongs  (one  being  the  stream  called  by  ap- 
pellee White's  Bayou,  and  the  other  the  stream  which  he  denominates 
White's  Bayou  Gully),  the  two  prongs  uniting  below  appellant's  and 
above  appellee's  lands;  that  both  streams  throughout  their  courses  pos- 
sess all  the  characteristics  of  watercourses  as  defined  by  law,  and  that 
the  water  runs  through  both  of  them  during  all  the  year,  except  ex- 
treme dry  weather  in  the  summer  time.  The  court  in  its  findings 
speaks  of  the  stream  marked  on  the  sketch  as  White's  Bayou,  as  the 
east  prong  of  the  bayou,  and  the  other  as  the  west  prong.  The  court 
in  its  findings  treats  each  prong  as  White's  Bayou. 

The  court  finds  that  appellant  had  erected  two  dams  across  the 
west  prong,  and  at  a  point  lower  down  and  a  short  distance  above  the 
junction  had  erected  a  dam  "extending  from  the  east  bank  of  the 
east  prong  to  a  point  about  where  Big  Ben's  Marsh  empties  into  the 
eastern  prong,  across  to  the  western  bank  of  the  western  prong."  The 
court  further  finds  that  "by  reason  of  said  series  of  dams  the  plain- 
tiff Stacy  stopped  entirely  the  flow  of  water  in  White's  Bayou,  con- 
fining in  said  dams  all  the  water  that  came  down  this  stream  and 
permitting  none  of  it  to  pass  save  that  which  wasted  from  his  irri- 
gated lands." 

The  findings  of  the  court  leave  no  room  for  doubt  that  when  White's 
Bayou  is  spoken  of  the  stream  embracing  both  prongs  is  meant,  and 
that  the  judgment  is  based  upon  the  stopping  of  the  water  flowing 
down  both  streams  and  obstructed  in  both  by  the  "series  of  dams" 
mentioned. 

It  is  further  found  that  in  1907  the  water  ceased  to  run  in  the  eastern 
prong   (White's  Bayou)    on  July  1,  1907,  and  in  the  western  prong 
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(White's  Bayou  Gully)  on  July  25th,  and  it  is  so  conclusively  shown 
that  appellee  had  sufficient  water  to  thoroughly  water  his  rice  crop  up 
to  July  20th,  and  that  he  in  fact  watered  his  crop  up  to  about  July 
25th.  Appellee  had  a  dam  to  catch  the  water  at  his  place  sufficient  to 
hold  enough  water  for  said  purposes. 

When  we  consider  that  the  water  ceased  to  flow  in  White's  Bayou 
or  the  eastern  prong  on  July  1st,  and  continued  to  run  in  the  western 
prong,  or  White's  Bayou  Gully,  until  July  25th,  and  that  appellee  had 
plenty  of  water  at  least  as  late  as  July  20th,  it  is  clear  that  his  dam- 
age was  caused  principally,  if  not  entirely,  by  the  erection  of  the  three 
dams  in  the  western  prong  across  the  stream  called  by  him  "White's 
Bayou  Gully,"  and  that  the  dam  complained  of  by  him  in  his  plea, 
across  White's  Bayou,  or  the  eastern  prong,  contributed  very  little 
thereto,  if  at  all.  Clearly  this  western  prong  carried  the  heavier  flow 
of  water.  Eliminate  all  the  dams  on  the  western  prong,  or  gully,  of 
which  there  is  no  mention  in  the  pleading,  and  it  does  not  appear  that 
appellee  would  have  suffered  any  damage,  as  he  would  have  received 
the  flow  of  that  stream  to  fill  his  dam  until  July  25th.  By  the  alle- 
gations of  the  plea  appellant  had  no  notice  that  any  complaint  was 
made  ,of  any  of  his  dams  on  the  western  prong  of  the  stream,  as  found 
by  the  court.  It  is  not  necessary  to  cite  authorities  to  sustain  the 
proposition  that  facts  proven  but  not  alleged  can  not  form  the  basis 
of  a  judgment.  The  several  assignments  referred  to  are  well  taken, 
and  must  be  sustained. 

The  seventh  assignment  of  error  is  as  follows:  "Because  the  evi- 
dence is  insufficient  to  support  the  verdict  and  judgment  of  the 
court."  The  assignment  is  too  general  to  require  consideration,  and 
would  not  be  considered  but  for  the  fact  that  the  judgment  will  be 
reversed  on  another  ground,  and  in  vfew  of  another  trial  it  is  proper 
that  we  express  our  views  upon  some  of  the  propositions  advanced 
under  the  assignment.  (Miller  v.  Schmullen,  37  Texas,  233;  Ran- 
dall v.  Carlisle,  59  Texas,  70;  Yoe  v.  Montgomery,  .68  Texas,  342; 
Bonner  v.  Whitcomb,  80  Texas,  342.)     The  error  is  not  fundamental. 

The  first  proposition  under  this  assignment  is  that  a  riparian  owner 
is  only  entitled  to  his  proportionate  part  of  the  flow  of  a  running 
stream,  and  after  a  running  stream  has  ceased  to  flow  naturally,  a 
lower  riparian  owner  has  no  cause  of  action  to  an  upper  riparian  owner 
who,  during  the  time  that  the  stream  flowed  naturally,  stored  in  reser- 
voirs a  part  of  the  water,  provided  that  during  the  period  of  such 
storage  by  the  upper  owner  the  lower  owner  received  his  quota  of  the 
flow  of  the  stream. 

The  opinion  of  the  Supreme  Court  in  Watkins  Land  Co.  v.  Clements 
(98  Texas,  578)  must  be  taken  as  settling  the  law  in  this  State  as  to 
the  respective  rights  of  riparian  owners  on  the  same  stream  in  the 
water  of  the  stream  for  irrigation  purposes,  and  that  "such  riparian 
owner  has  equal  rights  in  the  stream  of  water  which  flows  by  him, 
and  the  use  of  each  must  be  reasonable  as  regards  the  rights  of 
others,"  what  is  such  reasonable  use  being  a  question  for  the  jury  in 
each  case.  (Clark  v.  Allaman,  80  Pac,  571;  Crawford  v.  Hathaway, 
93  N.  W.,  781.) 
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This  right  to  take  is  not  only  to  use  the  water  as  it  flows  by  and 
while  it  is  so  flowing,  but  also,  so  far  as  this  can  be  done  consistently 
with  the  rights  of  lower  owners,  the  right  to  store  it  in  reservoirs  or 
confine  it  for  future  use  after  it  has  ceased  to  flow.  (Long  on  Irr., 
sec.  118.) 

It  was  shown  that  the  water  in  the  east  prong  ceased  to  flow  on 
July  1st  and  in  the  west  prong  July  25th,  but  that  at  a  much  earlier 
date  appellant,  by  damming  the  water,  appropriated  all  of  it  and  al- 
lowed none  to  get  by  to  appellee's  land,  where  he  was  prepared  to  catch 
and  store  at  least  a  part,  if  not  all,  of  the  flow.  Perhaps  if  the  water 
had  been  allowed  to  continue  to  run  down  to  appellee's  lands  up  to 
the  time  it  ceased  to  run  at  all  in  both  streams  (if  appellee's  pleadings 
are  so  framed  as  to  meet  the  case  made  by  the  findings  of  the  trial 
court),  he  would  have  been  able  to  catch  and  store  a  sufficient  quan- 
tity of  this  continued  flow  to  continue  to  water  his  rice  and  save  his 
crop  from  damage.  Such  use  of  the  water  by  appellant  as  would  pre- 
vent his  doing  this  could  hardly  be  said  to  be  a  reasonable  use  con- 
sistent with  the  equal  right  of  appellee  to  the  use  of  the  water.  This 
view  makes  it  important  to  determine  upon  another  trial  whether  the 
damage  to  appellee's  crop  was  caused  by  this  stoppage  of  the  flow 
while  the  water  was  still  running  in  the  streams,  depending  to  some 
extent  upon  whether  he  was  prepared  to  catch  and  hold  this  con- 
tinued flow  if  it  had  not  been  stopped  by  appellant.  The  evidence 
does  not  make  this  entirely  clear. 

The  judgment  is  not  predicated  to  any  extent,  as  shown  by  the 
findings  of  the  trial  court,  upon  the  act  of  appellant  in  diverting  the 
water  from  the  east  prong  to  the  west  prong  by  means  of  the  ditch 
cut  by  him  in  1895,  more  than  Jen  years  before  the  institution  of  the 
suit. 

It  does  not  appear  to  us  that  the  second,  third  and  fourth  proposi- 
tions advanced  by  appellant  under  this  assignment  have  any  relation 
to  the  case  made  by  the  evidence. 

What  we  have  said  disposes  of  the  fourth  and  sixth  assignments  of 
error,  with  this  addition :  Appellee  would  not  be  entitled  to  the  water 
which  had  been  caught  and  stored  by  appellant  while  the  stream  was 
running,  unless  such  body  of  water  also  included  water  which  appel-' 
lant  caught  and  stored  by  entirely  obstructing  the  flow  while  the 
stream  was  still  running,  to  appellee's  damage,  as  explained  in  this 
opinion. 

There  is  no  merit  in  the  eighth  assignment,  in  view  of  the  decision 
of  the  Supreme  Court  in  Watkins  v.  Clements,  supra. 

What  we  have  said  sufficiently  disposes  of  the  ninth  and  tenth  as- 
signments of  error,  which  are  overruled. 

For  the  error  indicated  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 
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Texabkana  &  Fobt  Smith  Eailway  Company  v.  Neches  Iron 

works  et  al. 

Decided  October  23,  1909. 

1. — Carrier  of  Freight — Delay  in  Delivery — Speoial  Damages — Notice. 

After  a  shipment  of  freight  has  arrived  at  its  destination  and  is  in  the 
possession  and  control  of  the  carrier,  notice  then  given  to  the  carrier  of  special 
damages  likely  to  accrue  to  the  consignee  by  delay  in  the  delivery  of  said 
freight,  is  sufficient  to  render  the  carrier  liable  for  damages  thereafter  accruing. 
The  rule  that  such  notice  must  be  given  at  the  time  the  goods  are  received  for 
transportation  is  not  applicable  in  such  case. 

2. — Conversion  of  Property — Value — Insufficient  Evidence. 

Where,  in  a  suit  for  the  value  of  a  carload  of  coke  converted  by  the  defend- 
ant, the  only  testimony  as  to  its  value  was  that  of  witnesses  who  on  cross- 
examination  admitted  that  they  had  not  seen  the  coke  and  did  not  know  its 
quantity  or  quality  except  from  the  invoices  in  the  possession  of  the  plaintiff,  the 
evidence  as  to  the  value  of  the  property  was  insufficient  to  Bupport  a  verdict 
against  the  defendant. 

3. — Same — Special  Damages — Insufficient  Evidence. 

Where  the  testimony  showed  that  plaintiff  was  simply  delayed  in  filling 
an  order  for  work  by  reason  of  the  failure  of  defendant  to  promptly  deliver 
a  carload  of  coke,  but  that  the  order  was  subsequently  filled  and  no  loss  of 
profit  resulted  from  the  delay,  the  testimony  was  insufficient  to  support  a  verdict 
for  special  damages  because  of  said  delay. 

Appeal  from  the  County  Court  of  Jefferson  County.  Tried  below 
before  Hon.  Jas.  A.  Harrison. 

Hiram  Glass  and  H.  M.  Whitaker,  for  appellant. — In  order  to  re- 
cover special  damages  from  a  carrier  for  failure  to  deliver,  such  as  a 
loss  of  prospective  profits  which  are  not  too  remote  and  speculative, 
the  carrier  at  the  time  of  entering  into  the  contract  must  be  informed 
of  the  nature  and  condition  of  the  facts  out  of  which  the  profits  are 
to  arise.  And  the  goods  should  have  been  within  the  custody  and  con- 
trol of  the  agent  of  the  carrier  when  the  facts  making  the  delivery  so 
important  were  brought  to  his  knowledge.  Missouri,  K.  &  T.  Ry.  Co. 
v.  Belcher,  89  Texas,  428;  Steffen  v.  Mississippi  R.  &  B.  T.  Rv.  Co., 
56  S.  W.,  1125;  Pacific  Express  Co.  v.  Redman,  60  S.  W.,  679;  Bour- 
land  v.  Choctaw,  0.  &  G.  Ry.  Co.,  90  S.  W.,  483,  485;  Missouri,  K. 
&  T.  Ry.  Co.  v.  Sproles  &  Vines,  92  S.  W.,  40. 

Terry,  Cavin  &  Mills  and  F.  J.  &  B.  C.  Duff,  for  appellee. 

PLEASANTS,  Chief  Justice. — This  suit  was  brought  by  the 
Neches  Iron  Works  against  the  appellant  and  the  Gulf,  Colorado  & 
Santa  Fc  Railway  Company  to  recover  the  value  of  vla  carload  of  coke 
alleged  to  have  been  converted  by  the  defendants,  and  to  recover  spe- 
cial damages  alleged  to  have  been  sustained  by  the  plaintiff  by  reason 
of  said  conversion.    The  cause  of  action  is  thus  stated  in  the  petition : 

"That  heretofore,  to  wit,  on  or  about  September  3,  1907,  defendants 
owned,  operated  and  controlled,  each  a  certain  line  of  railroad  extend- 
ing into  and  about  the  city  of  Beaumont,  Jefferson  County,  Texas,  and 
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was  then  and  there  and  still  is  engaged  in  the  business  of  running 
and  operating  a  line  of  railroad  and  transporting  freight  on  and  over 
their  said  lines  of  road  as  common  carriers  for  hire;  and  that  on  or 
about  September  6,  1907,  in  consideration  of  the  sum  of  $88  then 
and  there  paid  defendants  by  plaintiff,  which  was  freight  charges  de- 
manded by  the  defendants  upon  one  car  of  Milwaukee  Salvoy  coke,  at 
which  time  the  defendants  promised  and  agreed  to  carry  and  deliver 
to  the  plaintiff  promptly  at  its  machine  shops  in  the  city  of  Beaumont, 
Texas,  its  place  of  business,  said  one  car  of  Milwaukee  Salvoy  coke, 
which  was  then  and  there  in  their  possession  in  their  yards  in  the  city 
of  Beaumont,  Texas,  having  been  shipped  over  their  said  line  of  rail- 
road, and  was  then  and  there  the  property  of  this  plaintiff,  and  was  of 
the  reasonable  value  of  $199.04,  and  that  at  the  time  of  the  payment 
of  said  freight  charges,  as  aforesaid,  plaintiff  told  and  informed  de- 
fendants that  its  supply  of  coke  was  running  short  and  it  was  in  im- 
mediate need  of  the  delivery  of  this  car  of  coke,  and  unless  same  was 
delivered  to  them  promptly,  which  it  requested  to  be  done,  that  its 
supply  would  run  out  and  they  would  be  delayed  in  their  work,  and 
would  cause  them  damage,  and  that  repeatedly  thereafter,  for  the 
next  ten  or  fifteen  days,  plaintiff  did  call  defendants  up  over  the 
'phone,  and  requested  and  insisted  upon  the  immediate  delivery  of  the 
said  car  of  coke  to  them,  each  time  informing  them  of  the  import- 
ance of  having  the  same  delivered  at  once,  stating  to  them  unless  they 
received  same  at  once  they  would  have  to  close  the  shops  and  would 
be  damaged,  and  that  they  would  hold  them  for  it.  But  that  after- 
wards, on  or  about  September  6,  1907,  defendants  knowingly,  unlaw- 
fully and  wilfully  took  possession  of  said  property  and  knowingly  and 
unlawfully  converted  the  same  to  their  own  use  and  benefit. 

"Plaintiff  further  charges  that  it  was  some  twenty  days  after  the 
payment  of  said  freight  charges  before  it  learned  that  its  said  car 
of  coke  had  been  used  and  that  defendant  could  not  deliver  same,  but 
that  during  all  this  time  which  intervened  defendants  negligently  and 
fraudulently  misinformed  plaintiff  and  kept  it  believing  that  its  car 
of  coke  would  be  delivered  by  telling  it  that  they  would  trace  it  up 
and  have  it  put  over  to  him,  when  as  a  matter  of  fact  it  had  been  ap- 
propriated and  could  not  be  delivered/' 

Other  allegations  of  the  petition  claim  that  the  special  damages  sus- 
tained by  the  plaintiff  by  reason  of  loss  of  business  caused  by  the  fail- 
ure of  the  defendants  to  deliver  the  coke,  amounted  to  the  sum  of 
$250. 

The  defendants  answered  by  general  demurrer  and  general  denial, 
and  specially  excepted  to  the  petition  on  the  ground  that  the  allega- 
tions of  special  damages  were  insufficient  in  that  there  is  no  allega- 
tion that  the  defendants  at  the  time  they  accepted  the  shipment  of 
the  coke  had  notice  that  such  special  damage  would  likely  accrue  if 
there  should  be  a  failure  to  deliver  the  coke.  Defendants  also  ex- 
cepted or  pleaded  to  the  jurisdiction  of  the  court  on  the  ground  that 
the  claim  for  special  damages  being  insufficient  for  the  reason  above 
lonn  x?D^  ***e  amoimt;  6l,ed  for  as  general  damages  being  less  than 
9200,  the  court  was  without  jurisdiction  to  hear  and  determine  the 
case. 
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The  trial  in  the  court  below  with  a  jury  resulted  in  a  verdict  and 
judgment  in  favor  of  the  plaintiff  against  the  appellant  for  the  sum 
of  $208,  the  alleged  value  of  the  coke,  with  interest  thereon  from  the 
date  of  its  conversion,  and  the  further  sum  of  $140  special  damages. 
No  judgment  was  rendered  against  the  Gulf,  Colorado  &  Santa  Fe 
Railway  Company.  From  this  judgment  the  Texarkana  &  Fort  Smith 
Railway  Company  has  appealed  against  plaintiff  and  its  co-defendant. 

The  court  did  not  err  in  overruling  the  special  exception  to  the 
petition  and  the  plea  of  its  jurisdiction.  The  petition  alleged  that  at 
the  time  the  defendants  were  notified  that  special  damages  would  ac- 
crue if  the  coke  was  not  delivered,  the  car  of  coke  was  in  possession 
of  the  defendants  in  their  yards  in  the  city  of  Beaumont.  The  gen- 
eral rule  requiring  notice  at  the  time  of  making  a  contract  for  the 
delivery  of  property,  of  the  existence  of  peculiar  conditions  under 
which  special  damages  are  likely  to  accrue  from  its  breach,  as  essen- 
tial to  create  liability  of  the  promisor  for  such  damages,  is  not  uni- 
versal nor  applicable  to  all  cases,  and  it  has  been  expressly  held  in  a 
case  similar  to  this  case  in  all  respects  that  notice  given  after  the 
property  reached  its  destination  and  is  in  the  possession  and  control 
of  the  carrier  charged  with  its  delivery,  is  sufficient.  Bourland  v. 
Choctaw,  0.  &  G.  Ry.  Co.,  99  Texas,  407. 

The  evidence  shows  that  at  the  time  plaintiffs  agent  paid  the  freight 
on  the  shipment  and  appellant  agreed  to  deliver  the  coke  at  once,  he 
informed  the  appellant  that  plaintiff's  supply  of  coke  was  running 
short,  and  that  unless  they  received  the  coke  promptly  that  the  plain- 
tiffs plant  would  likely  be  shut  down,  as  coke  was  necessary  for  run- 
ning the  plant.  At  this  time  the  car  was  in  possession  of  appellant 
at  Beaumont.  This  was  sufficient  to  charge  appellant  with  notice  of  the 
special  damages  claimed  by  plaintiff,  and  the  court  did  not  err  in  sub- 
mitting that  issue  to  the  jury. 

The  only  testimony  as  to  the  value  of  the  car  of  coke  at  Beaumont 
at  the  time  of  its  conversion  is  that  of  the  witnesses  Meagher  and 
Wills.  The  witness  Meagher,  after  stating  the  value  of  the  car  of  coke 
to  be  $199.04,  which  he  fixed  by  the  market  and  the  invoice,  on  cross- 
examination  stated  that  he  got  the  value  "entirely  by  the  figures  I 
took  from  my  invoice  and  the  papers  in  my  office.  I  never  saw  the 
coke.  There  is  good  coke  and  bad  coke.  I  don't  know  whether  that 
car  was  good  coke  or  bad  coke.  I  never  saw  it.  The  only  thing  I  can 
tell  about  its  nature  and  condition  is  the  reputation  of  the  house.  I 
never  saw  that  particular  car  of  coke,  and  I  don't  know  whether  it 
was  good  or  bad."  And  in  answer  to  a  further  inquiry  stated  that  he 
fixed  the  whole  thing  as  to  the  class  and  amount  of  the  coke  by  the 
invoices  and  his  books.  The  witness  Wills  stated  that  the  contract 
price  of  this  coke  with  the  concern  from  which  he  purchased  was  $9.55 
a  ton.    There  was  no  other  evidence  as  to  the  amount  or  value. 

It  is  well  settled  that  the  general  measure  of  damages  for  the  con- 
version of  property  is  the  market  value  of  the  property  at  the  time  and 
place  of  the  conversion,  with  legal  interest  thereon.  It  is  also  settled 
that  evidence  of  the  price  paid  for  property  is  not  evidence  of  its 
market  value.  TTnder  these  rules  if  the  witnesses  had  testified  that  a 
car  of  coke  of  the  quantity,  class  and  condition  of  that  converted  by 
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the  defendants  cost  the  Bum  named  by  them,  and  from  the  fact  that 
such  was  its  cost  in  the  open  market  they  would  swear  that  such  was 
its  market  value,  such  evidence  would  clearly  be  inadmissible,  and  if 
admitted  without  objection  we  are  not  inclined  to  think  it  would  be 
sufficient  to  sustain  a  finding  as  to  the  market  value  of  coke.  But  be 
this  as  it  may,  the  evidence  in  this  case  is,  we  think,  clearly  insuffi- 
cient because  the  witness  does  not  testify  as  to  the  cost  of  a  car  of 
coke  of  the  kind  and  quantity  converted  by  the  defendants,  but  says 
he  does  not  know  how  much  or  what  kind  of  coke  was  taken,  and  he 
only  testifies  that  coke  of  this  kind  and  quantity  named  in  the  invoice 
sent  plaintiff  would  cost  the  amount  named.  We  think  this  evidence 
is  insufficient  to  sustain  the  verdict,  and  the  assignment  complaining 
of  the  judgment  on  this  ground  should  be  sustained.  This  testimony 
in  effect  amounted  to  nothing  more  than  the  production  of  the  in- 
voice. 

The  evidence  is  also  insufficient  to  sustain  the  verdict  for  $140  spe- 
cial damages  for  loss  on  an  order  for  work  to  be  done  for  the  Gulf  Re- 
fining Company.  The  evidence  shows  that  this  order  was  delayed  by 
the  failure  to  receive  the  coke,  but  that  it  was  finally  filled  by  the 
plaintiff,  and  plaintiff's  manager  testified:  "When  we  did  get  it  out 
we  made  whatever  profit  we  were  going  to  make  on  that  particular 
work.  We  did  not  lose  that  work."  It  is  clear  that  plaintiff  was  not 
entitled  to  recover  damages  for  loss  of  this  order  when  the  testimony 
shows  that  it  was  subsequently  filled  and  all  the  profit  made  out  of  it 
that  would  have  been  made  if  it  had  been  filled  promptly. 

None  of  the  assignments  presented  in  the  brief  show  any  error 
against  the  appellant  in  the  trial  of  the  case  as  between  it  and  its  co- 
defendant,  the  Gulf,  Colorado  and  Santa  Pe  Railway  Company,  and 
the  judgment  in  favor  of  said  company  should  be  affirmed. 

In  announcing  our  decision  and  making  the  entry  upon  the  trial 
docket  we  inadvertently  stated  that  the  judgment  of  the  court  below 
was  reversed  and  the  cause  remanded,  when  the  entry  and  announce- 
ment should  have  been:  Reversed  and  remanded  as  to  appellee 
Neches  Iron  Works,  and  affirmed  as  to  the  Gulf,  Colorado  and  Santa 
Pe  Railway  Company.  This  entry  will  be  corrected  and  judgment  en- 
tered as  indicated,  and  it  is  so  ordered. 

Affirmed  in  part  and  reversed  and  remanded  in  part. 


Stephenville  Oil  Mill  et  al.  v.  James  McNeill  et  al. 

Decided  October  23,  1909. 

1. — Appeal — Brief — Insufficient  Assignment  of  Error. 

An  assignment  of  error  as  set  out  in  appellant's  brief  was,  in  substance, 
that  the  court  erred  in  rendering  judgment  in  favor  of  appellees  and  against 
appellants  for  the  land  described  in  appellant's  answer;  this  assignment  was 
not  a  copy  of  the  assignment  filed  in  the  court  below;  under  the  assignment 
twenty-one  propositions  were  submitted  complaining  of  various  alleged  errors 
of  the  court,  including  numerous  rulings  on  the  admission  of  evidence,  and  so 
appellants  virtually  submitted  their  whole  case.  Held,  the  assignment  was  not 
in  conformity  with  the  statute  and  rules  and  was  therefore  not  entitled  to 
consideration. 
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2. — Same. 

The  Appellate  Courts  will  not  consider  an  assignment  of  error,  in  nib- 
stance,  that  the  trial  court  erred  in  overruling  a  motion  by  appellants  for  judg- 
ment in  their  favor  upon  findings  of  fact  by  the  jury  upon  special  issues,  when  the 
assignment  is  not  followed  by  a  statement  in  the  brief  showing  the  ruling  com- 
plained of  or  what  the  findings  were  upon  which  judgment  was  asked,  nor  that 
exception  was  taken  to  the  ruling  of  the  court. 

3. — Practice — Admission  of  Improper  Evidence — Harmless  Error,  When. 

The  admission  of  improper  evidence  becomes  harmless  error  when  the  court 
does  not  submit  to  the  jury  the  issue  which  the  evidence  tended  to  prove. 

4. — Trespass  to  Try  Title — Common  Source. 

When  both  parties  in  trespass  to  try  title  claim  under  plaintiffs'  ancestor 
as  common  source,  it  is  not  necessary  for  plaintiffs  to  connect  themselves 
with  the  sovereignty  of  the  soil. 

5.— -Appeal — Practice. 

In  the  absence  of  a  fundamental  error,  a  Court  of  Civil  Appeals  has  no 
power  to  revise  errors  in  the  trial  when  such  errors  are  not  properly  presented 
in  a  brief. 

ON  RESUBMISSION. 

6. — Same — Assignment  of  Error — Purpose. 

The  primary  purpose  of  an  assignment  of  error  is  to  point  out  the  particular 
ruling  of  the  court  complained  of,  and  therefore  an  assignment  that  the  court 
erred  in  rendering  a  certain  judgment  because  he  had  previously  erred  in 
various  rulings  on  evidence  and  in  giving  and  refusing  charges,  is  not  a  sufficient 
specification  of  error.  i 

7. — Same — Defective  Assignment  of  Error — Attempt  to  Cure. 

Where  an  assignment  of  error  first  filed  in  the  trial  court  is  a  com- 
prehensive attack  on  the  judgment  because  of  numerous  rulings  made  during  the 
trial,  rather  than  an  attack  upon  any  particular  ruling,  the  defect  can  not  be 
subsequently  cured  by  a  subdivision  of  the  assignment  into  other  so  called 
assignments.  Such  assignments  would  not  be  a  copy  of  the  assignment  filed 
in  the  trial  court. 

Appeal  from  the  District  Court  of  Erath  County.  Tried  below  be- 
fore Hon.  W.  J.  Oxford. 

Jno.  W.  Wray,  W.  W.  Moore*  and  Young  &  Johnson,  for  appellants. 

W.  T.  Carlton,  EH  Oxford  and  M.  L.  Jachson,  for  appellees. 

SPEER,  Associate  Justice. — Appellees  as  the  heirs-at-law  of 
John  M.  Stephens,  deceased,  instituted  this  suit  in  trespass  to  try 
title  to  recover  certain  lands  in  Erath  Count v  from  the  Fort  Worth  & 
Rio  Grande  Railway  Company;  Stephenville  Oil  Mill,  J.  H.  Ott  and 
G.  R.  and  Mattie  Fagan.  The  case  was  submitted  to  a  jury  on  spe- 
cial issues,  and  the  answers  to  these  issues  supplemented  by  findings 
of  the  court  were  made  the  basis  of  a  judgment  for  the  plaintiffs.  The 
Fagans  and  the  railway  company  appealed,  but  the  latter  has  not  as- 
signed error,  so  that  in  speaking  of  appellants  we  will  be  understood 
as  referring  only  to  the  Fagans. 

Appellants'  first  assignment  of  error  is:    "The  court  erred  in  ren- 
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dering  a  judgment  in  favor  of  appellees  and  against  the  Fagans  for 
the  land  described  in  their  second  amended  original  answer."  This  is 
manifestly  too  general  to  require  consideration,  and  besides  is  not  a 
copy  of  the  assignment  filed  in  the  court  below.  The  assignment  as 
filed  below  consists  of  some  three  and  one-half  pages  of  typewritten 
matter,  whereas  the  assignment  presented  in  the  brief  consists  only  of 
as  many  lines.  The  generality  of  the  assignment  is  illustrated  when 
it  is  seen  that  as  many  as  twenty-one  propositions  are  submitted  under 
it,  complaining  of  various  errors  of  the  court,  including  numerous 
rulings  on  the  admission  of  evidence.  In  fact,  appellants  virtually 
have  presented  their  whole  case  under  this  one  general  assignment, 
which  points  out  no  error  at  all.  To  consider  such  assignment  in  this 
case  would  be,  we  think,  to  put  a  premium  on  laxness  and  needlessly 
to  consume  the  time  of  this  court  in  doing  the  work  which  the  stat- 
ute and  rules  contemplate  should  be  done  by  counsel. 

The  second  assignment  is:  "Defendants  moved  the  court  on  the 
findings  of  fact  by  the  jury  and  the  findings  of  fact  by  the  court 
for  a  judgment  in  pursuance  of  such  findings.  The  motion  was 
overruled.  In  this  the  court  erred."  We  can  not  consider  this 
assignment  because  it  is  not  followed  by  a  statement  from  the  rec- 
ord showing  the  ruling  complained  of,  or  showing  what  the  find- 
ings upon  which  a  judgment  was  asked  were.  Furthermore,  the 
assignment  can  not  be  sustained,  if  considered,  because  there  is  neither 
bill  of  exception  nor  order  of  the  court  to  indicate  that  such  motion 
for  judgment  was  ever  made  and  overruled.  Not  only  does  the  brief 
fail  thus  to  point  out  error,  but  the  record  itself  is  equally  silent. 

There  are  some  assignments  complaining  of  the  court's  ruling  in 
admitting  evidence,  but  a  sufficient  answer  to  these  is  that  the  issues 
which  the  evidence  admitted  tended  to  support  were  not  submitted  to 
the  jury,  and  the  contention  that  appellees  failed  to  connect  them- 
selves with  the  sovereign  of  the  soil  cofties  to  naught  in  view  of  the 
court's  finding  of  prior  possession  in  appellees'  ancestor,  both  parties 
claiming,  as  they  do,  under  him  as  a  common  source  of  title.  It  may 
be  as  insistently  urged  by  appellant  that  justice  has  not  been  done  by 
the  judgment  of  the  lower  court  in  this  case,  but  if  so,  though  we  are 
not  intimating  such  to  be  the  case,  we  have  no  power  to  revise  errors 
in  the  absence  of  a  brief  properly  presenting  them,  there  being  no 
fundamental  errors  requiring  a  reversal. 

The  judgment  of  the  District  Court  is  in  all  things  affirmed. 

on  resubmission. 

The  judgment  in  this  case  was  affirmed  at  the  last  term  of  this 
court,  but  the  affirmance  was  afterward  set  aside  and  a  resubmission 
of  the  case  allowed  in  order  that  appellants  might  be  afforded  an  op- 
portunity to  amend  their  brief  in  certain  particulars.  The  amended 
briefs  have  been  filed,  but  appellees  still  insist  that  we  should  not  con- 
sider the  amended  assignments.  In  the  court  below  the  present  appel- 
lants filed  their  assignments  of  error,  of  which  the  following  is  a 
copv  of  the  first: 

'1st.    The  court  erred  in  rendering  a  judgment  in  favor  of  plain- 
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tiffs  and  against  these  defendants  for  the  land  described  in  their  sec- 
ond amended  original  answer: 

"1st.  Because  the  plaintiffs  failed  to  connect  themselves  by  regular 
chain  of  title  with  the  sovereignty  of  the  soil. 

"(a)  The  patent  shows  on  its  face  that  it  was  issued  to  the  heirs 
of  John  Blair. 

"(b)  Because  the  alleged  power  of  attorney  does  not  prove  heirship, 
and  there  was  no  proof  of  heirship  independent  thereof. 

"(c)  Because  there  was  no  preof  of  the  execution  of  the  alleged 
power  of  attorney. 

"(d)  Because  the  alleged  attorney  was  wholly  without  authority  to 
pass  or  attempt  to  pass  title  of  the  said  land  to  Stephens,  the  alleged 
purchaser. 

"(e)  Because  the  certified  copy  of  the  alleged  power  of  attorney 
was  simply  a  copy  of  a  copy,  the  original  of  which  had  never  been 
filed,  as  required  by  .law,  in  the  records  of  deeds  for  Erath  County,  or 
the  county  to  which  it  was  attached  originally  for  judicial  and  land 
purposes. 

"(f)  Because  there  is  no  provision  of  law  authorizing  certified  copies 
of  either  originals  or  exact  copies  of  instruments  from  the  Land  Office 
of  the  character  of  the  one  in  question  to  be  used  in  evidence  in  tres- 
pass to  try  title. 

"(g)  Because  the  alleged  copy  of  the  power  of  attorney  was  incom- 
petent, inadmissible,  and  should  have  been  by  the  court  excluded  from 
the  consideration  of  either  the  jury  or  himself  in  the  respective  find- 
ings. 

"2d.  The  application  of  W.  W.  McNeill  to  have  the  estate  parti- 
tioned is  void  on  its  face: 

"(a)  Because  it  did  not  recite  the  names  or  the  residences  of  the 
heirs  or  the  distributees,  nor  that  their  residences  were  unknown. 

"(b)  Because  it  is  alleged  that  there  were  660  acres  of  the  Blair 
survey  of  17  2/3  labors  that  belonged  to  said  estate  that  was  ready 
for  partition,  without  giving  any  further  or  better  description. 

"(c)  Because  the  petition  or  application  is  absolutely  void  for  the 
want  of  description  of  the  land  and  such  description  as  would  enable 
the  court  to  intelligently  render  a  judgment  thereof. 

"3d.  The  judgment  or  order  of  the  court  on  the  application  or  pe- 
tition for  proceedings  is  likewise  void: 

"(a)  Because  there  is  no  description  in  the  judgment  or  order  or- 
dering the  partition  and  appointing  partitioned. 

"(b)  The  parti ti oners  were  wholly  unable  to  partition  the  land 
from  the  order  of  the  court,  and  were  necessarily  required  to  make  in- 
dependent investigations  as  to  its  locality,  and  this  they  were  .  .  . 
without  authority  to  do. 

^  "4th.     The  order  of  the  court  confirming  or  approving  the  parti- 
tion of  the  commissioners  is  void : 

"(a)  Because  the  map  or  plat  did  not  become  a  part  of  the  record 
of  the  probate  proceedings,  and  without  that  the  whole  matter  of  parti- 
tion and  division  of  the  property  is  unintelligible. 

"(b)  Because  the  judgment  of  the  court  does  not  undertake  to  di- 
vest the  title  and  invest  it  respectively  as  required  by  statute. 
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"(c)  Because  there  wag  nothing  in  the  record  to  put  a  purchaser  or 
occupant  upon  notice. 

"5th.  The  judgment  is  void  and  the  entire  partition  proceedings 
are  void: 

"(a)  Because  there  does  not  appear  to  have  been  any  pending  ad- 
ministration. 

"(b)  Because  if  there  was,  it  does  not  appear  from  the  judgment 
or  the  record  or  anything  offered  in  evidence  that  the  heirs  set  out  in 
the  petition  of  the  administrator  for  the  partition  were  ever  cited  as 
required  by  law. 

"(c)  Because  there  does  not  appear  from  the  records  or  proceedings 
or  the  evidence,  offered  that  the  court  instructed  or  directed  the  issu- 
ance of  the  writs  of  partition  to  the  commissioners. 

"6th.  If  it  should  be  held  that  the  partition  proceedings  were  regu- 
lar and  valid,  nevertheless  the  judgment  of  the  court  is  erroneous,  be- 
cause the  commissioners  in  making  the  partition  set  off  to  W.  W.  Mc- 
Neill in  fee  simple  the  premises  and  property  involved  and  claimed  by 
Mrs.  Fagan,  and  it  appears  that  she  and  those  under  whom  she  claims 
had  acquired  by  mesne  conveyance  his  interest  therein,  and  that  the 
plaintiffs  have  no  right  or  title  thereto. 

"7th.  The  jury  found  on  a  proper  submission  by  the  court  that 
Polly  Parnell  (through  whom  Mrs.  Fagan  claims  title)  built  a  three- 
room  house  on  the  premises,  enclosed  it  by  fence,  sunk  a  storm  cellar 
and  well,  and  went  into  the  possession  thereof  Oct.  1,  1893 ;  that  she  re- 
mainded  in  the  possession  from  that  time  to  1901 ;  that  Mrs.  Fagan  pur- 
chased the  property  from  Mrs.  Parnell  (admittedly)  July  2,  1901,  paid 
her  $500  in  cash  therefor,  and  believed  that  she  was  acquiring  the  title  in 
fee  simple  to  the  same,  without  any  notice  whatever  that  plaintiffs  were 
making  any  adverse  claim  thereto;  that  subsequently  she  made  a  con- 
tract with  the  ice  company  by  which  she  was  to  convey  the  lot  and 
adjoining  one  to  the  company  upon  the  payment  to  her  of  the  consid- 
eration of  $1,000;  that  she  prepared  a  deed,  was  ready  to  deliver  it; 
the  company  failed  to  pay  her,  though  it  had  constructed  valuable  im- 
provements on  the  property  in  the  meantime,  and  turned  back  the  im- 
provements and  the  possession  to  her,  all  of  which  is  disclosed  in  the 
findings  of  the  jury  nine  to  twelve  inclusive. 

"8th.  The  court  erred  in  not  rendering  a  judgment  for  the  de- 
fendants on  the  findings  of  fact,  as  found  by  the  jury  and  by  the 
court." 

Appellants'  first  assignment  was  disregarded  on  the  first  submission 
for  the  reasons  given  in  the  opinion  then  filed.  By  the  amended  brief 
the  matter  constituting  the  first  assignment  in  the  record,  as  above 
quoted,  is  submitted  in  eight  parts,  designated  respectively:  First  as- 
signment of  error,  second,  third,  fourth,  fifth,  sixth,  seventh  and  eighth 
subdivisions  of  the  first  assignment  of  error/  Each  of  these  is  followed 
by  propositions,  statements  and  authorities,  as  though  they  constituted 
separate  assignments  of  error.  In  dividing  the  assignment  of  error 
appellants  seem  to  have  made  each  ground  of  error  therein,  a?  above 
numbered,  the  basis  for  one  of  their  subdivisions,  thus  presenting 
eicrht  assignments  of  error  in  the  one.  Most  of  these  subdivisions,  it 
will  be  seen,  are  not  in  the  form  of  an  assignment  of  error  in  that 
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they  do  not  complain  of  any  ruling  of  the  court,  but  rather  are  in  the 
nature  of  propositions  of  law.  We  have  concluded  that  none  of  these 
matters  can  be  considered  by  us.  The  difficulty  in  appellants'  way 
appears  to  be  that  tbe  first  assignment  of  error  filed  below  is  a  com- 
prehensive attack  on  the  judgment  because  of  numerous  erroneous  rul- 
ings made  during  progress  of  the  trial,  rather  than  an  attack  upon  any 
particlar  ruling  itself.  We  know  of  no  authority  to  subdivide  an  as- 
signment of  error  to  avoid  multiplicity,  even  if  by  so  doing  good  as- 
signments were  presented  in  the  brief,  for  obviously  the  assignments 
thus  presented  would  not  be  copies  of  the  assignments  filed  below,  as 
required  by  the  rules.  The  primary  purpose  of  an  assignment  is  to 
point  out  the  particular  ruling  of  the  court  complained  of,  and  obvi- 
ously an  assignment  of  error  that  the  court  erred  in  rendering  a  cer- 
tain judgment  because  he  had  previously  erred  in  a  half  dozen  rulings 
on  evidence  and  in  as  many  charges  given  and  refused,  is  not  speci- 
fication of  error  at  all.  So  that  whether  we  treat  appellants'  eight 
subdivisions  of  assignment  No.  1  as  constituting  a  single  assignment, 
as  filed  below,  or  whether  we  treat  them  as  separate  assignments,  as 
presented  in  the  brief,  we  are  yet  unable  to  consider  them.  They  are 
therefore  stricken  out  and  disregarded. 

The  other  assignments  of  error  were  disposed  of  in  our  opinion  al- 
ready referred  to,  and  for  the  reasons  there  given  are  overruled. 

Conner,  Chief  Justice,  inclines  to  the  view  that  irrespective  of  the 
insufficiency  of  the  assignments  of  error,  and  as  matter  apparent  of 
record,  appellant  Mattie  Fagan  was  entitled  to  the  value  of  her  im- 
provements in  good  faith,  as  shown  in  the  verdict.  The  judgment  of 
the  District  Court  is  affirmed. 

Affirmed. 


Gainesville  Water  Company  v.  City  op  Gainesville. 

Decided  October  23,  1009. 

1. — Practice — Trial  without  Jury — Admission  of  Improper  Evidence. 

When  a  case  is  tried  without  a  jury  and  the  judgment  is  supported  by  legal 
evidence,  the  fact  that  improper  evidence  was  admitted  will  not  be  cause  for 
the  reversal  of  the  judgment. 

8. — Same — Findings  by  Court. 

The  failure  of  the  trial  court  to  find  specified  facts  and  propositions  of  law 
will  not  be  cause  for  reversal  of  the  judgment  in  the  absence  of  any  request  by 
appellant  for  such  findings  and  an  exception  to  the  refusal  of  the  court  to 
grant  such  request. 

8. — Water  Company — Breach  of  Contract — Forfeiture  of  Franchise. 

In  a  suit  by  a  city  against  a  water  company  for  the  forfeiture  of  its  franchise 
because  of  failure  to  comply  with  its  contract  to  supply  the  inhabitants  of  the 
city  with  water  suitable  for  domestic  consumption,  and  to  supply  the  city 
with  a  certain  water  pressure  sufficient  for  fire  protection,  evidence  considered 
and  held  sufficient- to  support  the  judgment  of  the  court  forfeiting  the  franchise 
and  appointing  a  receiver  for  the  company. 

Vol.  LVn  Civil— 17. 
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Appeal  from  the  District  Court  of  Cooke  County.  Tried  below  be- 
fore lion.  1?.  E.  Carswell,  Special  Judge. 

Gregory,  Baits  &  Brooks  and  Potter  &  Culp,  for  appellant. — To  au- 
thorize forfeiture  there  must  be  gross  and  willful  failure  (not  tempo- 
rary) in  performance  of  vital  and  essential  duties.  Water  Co.  v.  City 
of  Palestine,  91  Texas,  548;  State  v.  Morris,  73  Texas,  435;  State  v. 
Southern  Pacific  Ev.  Cb.,  24  Texas,  130;  State  of  Wisconsin  v.  Janes- 
ville  Water  Co.,  92  Wis.,  496;  State  v.  Com.  Bank,  10  Ohio,  535; 
Booth  on  Street  Railways,  sec.  52.t 

Must  be  fair  notice  of  defects  and  reasonable  opportunity  to  cor- 
rect. City  of  Winfield  v.  Water  Co.,  51  Kan.,  85,  86;  Water  &  Light 
Co.  v.  City  of  Lamar,  140  Mo.,  157;  Waterworks  Co.  v.  City  of  Bur- 
lington, 43  Kan.,  730 ;  Sykes  v.  City  of  St.  Cloud,  60  Minn.,  450-452 ; 
Wiley  v.  Athol,  150  Mass.,  435. 

J.  T.  Adams,  Garnet t  &  Eldridge  and  Davis  &  Thomason,  for  ap- 
pellee.— The  long  and  persistent  failure  of  the  Water  Company  to 
furnish  water  suitable  for  domestic  use,  and  to  furnish  pressure  for 
fire  protection,  as  required  by  its  franchise,  as  well  as  its  long  and 
continuous  failure  to  live  up  to  the  requirements  of  its  franchise  in 
other  respects,  not  only  justified,  but  required  the  forfeiture  of  its 
franchise.  Palestine  Water'  Co.  v.  City  of  Palestine,  91  Texas,  540; 
Farmers'  Loan  &  Trust  Co.  v.  Galesburg,  133  U.  S.,  156;  Capital 
City  Water  Co.  v.  State,  105  Ala.,  406,  29  L.  R.  A.,  743;  Stedman  v. 
Berlin,  97  Wis.,  505;  City  Water  Co.  v.  State,  33  S.  W.,  259;  Foster 
v.  Joliet,  27  *Fed.,  899;  Galesburg  v.  Galesburg  Water  Co.,  34  Fed., 
675. 

The  pretended  contract  by  which  the  city  council  sought  to  bind 
their  successors  for  a  period  of  twenty-five  years,  to  pay  each  year  a 
fixed  price  for  hydrant  rental,  and  which  would  have  exhausted  the 
general  revenues  of  the  city  for  each  year,  was  illegal  and  void,  and  the 
court  did  not  err  in  so  holding.  City  of  Brenham  v.  Brenham  Water 
Co.,  67  Texas,  542;  Davenport  v.  Kleinschmidt  (Mon.),  16  Am.  & 
Eng.  Cor.  Cases,  314;  State  v.  Harrison  (N.  J.),  5  Am.  &  Eng.  Cor. 
Cases,  446;  Columbus  Water  Co.  v.  Columbus  (Kan.),  38  Am.  &  Eng. 
Cor.  Cases,  149. 

CONNER,  Chief  Justice.— This  suit  was  instituted  by  the  City  of 
Gainesville  on  June  25,  1907,  against  the  appellant  company,  a  pri- 
vate corporation,  alleging  that  Gainesville  was  incorporated  under  the 
General  Laws  of  Texas  with  a  population  of  more  than  two  hundred 
and  less  than  ten  thousand  inhabitants;  that  in  1883  the  city  council 
by  ordinance  granted  the  defendant  the  right  to  construct  and  operate 
a  system  of  waterworks  within  its  corporate  limits  for  twenty-five 
years,  and  that  this  ordinance  with  a  few  changes  was  re-enacted  in 
1889  and  again  slightly  changed  in  1897  so  as  to  require,  among  other 
things,  that  the  water  furnished  plaintiff  and  its  inhabitants  bv  the 
company  should  be  suitable  for  domestic  consumption  and  sufficient 
in  quantity  to  supply  plaintiff  and  its  inhabitants.  It  further  alleged 
that  in  constructing  and  maintaining  and  operating  the  plant   the 
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company  had  failed  to  comply  with  the  terms  of  its  contract  in  the 
following  respects:  First,  that  the  pumping  engine  u?ed  by  it  was  not 
of  the  character  contracted  for;  second,  that  the  water  mains  were  not 
of  the  material  and  strength  contracted  for  and  were  not  laid  at  the 
depth  required  by  the  ordinances;  third,  that  the  building  in  which 
the  machinery  of  defendant  was  installed  was  insecure  and  not  of  the 
material  provided  for  by  the  ordinances;  fourth,  that  the  system  oper- 
ated by  defendant  had  not  for  many  years  been  capable  of  discharging 
water  through  the  fire  hose  to  the  height  provided  for  by  the  contract 
for  fire  protection;  fifth,  that  defendant  had  for  several  years  persist- 
ently and  continuously  failed  to  furnish  the  inhabitants  of  the  city 
with  water  suitable  for  domestic  purposes,  and  that  the  water  fur- 
nished was  polluted,  unwholesome  and  contaminated  by  disease-breed- 
ing germs.  It  was  further  alleged  that  under  the  terms  of  the  ordi- 
nances referred  to  there  was  an  attempt  to  rent  from  defendant  during 
the  life  of  the  franchise  a  number  of  fire  hydrants  at  a  fixed  price 
per  annum  per  hydrant,  and  that  this  portion  of  the  ordinance  con- 
tract was  illegal  and  void,  because  it  attempted  to  create  a  debt  with- 
out a  provision  by  tax  levy  or  otherwise  for  its  payment,  and  because 
it  was  contrary  to  public  policy  for  the  city  council  to  attempt  to 
bind  its  successors  for  this  period  of  time  and  prevent  them  from  exer- 
cising their  discretion  and  judgment  in  reference  to  the  payment  of 
hydrant  rentals,  which  became  a  charge  against  the  general  revenues 
of  the  citv,  and  which  had  been  and  was  more  than  sufficient  to  ex- 
haust  the  general  revenues  of  the  city,  leaving  it  nothing  with  which 
to  conduct  the  city  government.  It  was  further  charged  that  appellant 
was  insolvent  and  without  credit  to  improve  the  plant  and  put  it  in 
better  condition,  and  it  was  charged  that  it  had  no  intention  of  doing 
so.  Other  allegations  were  made,  not  necessary  to  refer  to,,  and  the 
petition  among  other  things  prayed  that  the  hydrant-rental  contract 
be  declared  void,  that  the  franchise  of  the  water  company  be  forfeited, 
that  a  receiver  be  appointed,  etc. 

The  company  answered  by  general  and  special  demurrers,  a  general 
denial,  and  pleaded  specially,  among  other  things:  First,  that  the 
city  was  estopped  from  setting  up  a  noncompliance  with  the  terms  of 
the  ordinance  contract  with  reference  to  the  character  of  water  fur- 
nished, pipes  laid,  etc.,  and  was  also  estopped  from  denying  the  legal- 
ity of  the  contract  providing  for  hydrant  rentals,  because  of  an  al- 
leged compromise  judgment  of  the  United  States  Court  and  new 
agreement  entered  into  in  1897. 

The  trial  was  before  the  court  without  a  jury,  resulting  in  a  judg- 
ment declaring  the  hydrant-rental  contract  void;  declaring  a  forfeiture 
of  appellant's  franchise  and  appointing  a  receiver.  The  court  filed  his 
conclusions  of  fact  and  law,  and  the  case  is  now  before  us  for  a  review 
of  the  proceedings. 

Appellant  has  presented,  in  a  brief  of  two  hundred  and  seven  pages, 
one  hundred  and  twenty-seven  assignments  of  error.  It  seems  mani- 
fest that  we  will  be  unable  to  dispose  of  each  assignment  separately. 
We  think,  however,  they  may  be  classified  and  disposed  of  in  groups. 
Quite  a  number  of  assignments  complain  of  the  introduction  of  speci- 
fied testimony  over  appellant's  objection,  but  these,  we  think,  should 
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be  overruled,  in  as  much  as  the  trial  was  before  the  court  without  a 
jury,  and  in  as  much  as  will  hereinafter  appear,  we  think  there  is 
other  legal  evidence  supporting  the  judgment.  In  such  cases  we  un- 
derstand the  rule  to  be  that  a  judgment  will  not  be  reversed  on  the 
ground  of  the  admission  of  testimony,  whatever  may  be  the  objec- 
tion thereto.  See  1  Greenleaf  on  Evidence,  sec.  49;  Melton  v.  Cobb, 
21  Texas,  539;  Beaty  v.  Whitaker,  23  Texas,  526;  Lindsay  v.  Jaffray, 
55  Texas,  640;  3  App.  Civ.  Cases,  sec.  403,  and  other  authorities  that 
might  be  cited. 

Another  group  consisting  of  numerous  assignments  complain  of 
failures  on  the  part  of  the  court  to  find  specified  facts  and  specified" 
propositions  of  law.  In  no  instance,  however,  in  the  statements  under 
such  assignments,  do  we  find  that  appellant  requested  findings,  as  in- 
sisted upon,  or  any  exception  because  of  the  court's  failure,  and  we 
therefore  think  all  such  assignments  should  be  overruled. 

Yet  another  group  of  assignments  complaining  of  findings  of  the 
court  may  be  disregarded  on  the  ground  that  they  become  immaterial 
in  view  of  the  conclusions  hereinafter  announced.  We  therefore  now 
address  ourselves  to  a  determination  of  that  class  of  assignments  pre- 
senting what  we  deem  to  be  the  vital  questions  involved  in  this  appeal. 

In  1883,  and  again  by  an  amended  ordinance  in  1897,  appellant 
was  granted  for  a  term  of  twenty-five  years  the  right  of  installing, 
operating  and  maintaining  a  water  system  in  the  City  of  Gainesville, 
in  consideration  of  which,  among  other  things,  appellant  agreed  to 
supply  the  inhabitants  of  such  city  with  water  "suitable  for  domestic 
purposes,"  and  that  its  system  when  completed  should  be  capable  of 
"discharging  simultaneously  five  one-inch  streams  through  fifty  feet 
of  two  and  one-half  inch  hose  to  a  height  of  one  hundred  feet/'  and 
that  the  company  or  its  successors  and  assigns  should  "operate  and 
keep  the  said  works  and  every  part  in  constant  repair  and  working 
order,  and  upon  alarm  of  fire  being  given  to  the  person  in  charge  of 
the  engines  of  said  works,  either  by  day  or  night,  to  immediately  cause 
sufficient  pressure  to  throw  the  five  streams  specified  in  this  ordinance 
for  any  length  of  time  needed  for  the  extinguishment  of  any  fire." 
The  court  in  a  series  of  findings  concluded  as  a  matter  of  fact  that 
both  of  these  contract  provisions  had  been  long  and  persistently  vio- 
lated :  that  for  some  five  or  six  years  preceding  the  trial  appellant  had 
extensively  used  water  contaminated  with  sewage  and  impregnated 
with  colon  bacilli  and  other  disease-breeding  germs,  which  was  com- 
mingled with  artesian  water  furnished  to  the  inhabitants  of  Gaines- 
ville, and  that  the  water  so  furnished  was  wholly  unfit  for  domestic 
use ;  that  "since  the  2d  day  of  February,  1897,  the  defendant  has  failed 
to  maintain  its  system  of  waterworks  in  such  state  of  repair  and  effi- 
ciency as  to  be  able  to  throw  five  streams  of  water  mentioned  in  the 
fourth  section  of  said  ordinance  to  the  height  of  one  hundred  feet  as 
therein  required,  but  has  not  been  able  to  give  more  than  sufficient 
pressure  to  throw  said  streams  at  a  greater  height  than  from  fifty  to 
sixty-five  feet." 

Both  ordinance  requirements  above  specified  were  certainly  material 
inducements  to  the  grant  of  the  franchise  to  appellant,  and  it  would 
be  lamentable,  indeed,  if  the  inhabitants  of  the  City  of  Gainesville 
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were  without  remedy  if  the  findings  of  the  court  above  specified  are 
supported  by  the  evidence.  This,  however,  appellant  vigorously  denies. 
But  after  as  careful  a  consideration  of  the  evidence  as  we  have  been 
able  to  give  it,  we  feel  constrained  to  overrule  appellant's  contention. 
The  statement  of  facts  consists  of  some  four  hundred  and  fifteen  pages, 
and  we  can  only  summarize. 

Upon  the  Saturday  preceding  the  trial  a  test  of  the  capacity  of  the 
waterworks  was  made  upon  the  square.  J.  H.  Adams  testified  to  the 
effect  that  they  succeeded  in  getting  the  water  some  forty-five  or  fifty 
feet  high,  and  that  that  was  about  like  the  pressure  they  had  been  get- 
ting at  fires  for  the  last  three  or  four  years.  He  says :  "With  such  a 
pressure  as  we  have  been  getting  for  the  last  five  or  six  years  we  could 
not  put  out  a  fire  in  the  roof  of  the  courthouse,  and  we  could  not  have 
put  out  a  fire  in  the  third  story  of  the  Lindsay  House,  not  without  a 
ladder  to  carry  the  water  up  there.  I  don't  believe  we  could  get 
water  oi>  the  high-school  building;  if  we  had  a  stream  we  could  throw 
one  hundred  feet  high,  we  could  put  water  up  there;  we  could  put 
fires  out  in  the  buildings  mentioned  if  we  could  throw  a  stream  of 
water  one  hundred  feet  high." 

J.  W.  Puckett  testified  that  he  had  been  a  member  of  the  Gaines- 
ville fire  department,  with  the  exception  of  two  years,  since  1883  or 
1884;  that  when  the  waterworks  were  built  he  thought  they  could 
throw  ^\e  streams  of  water  at  the  same  time  over  the  cupola  of  the 
courthouse  (shown  by  other  testimony  to  be  something  less  than  one 
hundred  feet  high),  but  that,  again  quoting,  "they  can't  do  that  now; 
they  haven't  done  it  lately.  I  would  judge  that  they  can  throw  five 
streams  to  a  height  of  fifty  or  sixty-five  feet  now.  The  firemen  did 
break  through  windows  of  houses  when  the  waterworks  were  first 
built,  and  they  also  knocked  shingles  off  of  houses;  they  could  do  that 
with  the  pressure  they  had  then;  now  they  would  not  be  able  to  knock 
shingles  off  of  a  house  at  any  fire  I  have  been  to  unless  they  were 
pTetty  well  burned.  ...  I  think  the  stronger  the  pressure  the 
quicker  you  can  get  a  fire  under  control.  You  can  do  more  effective 
work  with  a  strong  stream;  if  you  have  a  good  pressure  you  can  reach 
the  fire  a  good  deal  better.  With  the  present  pressure  I  don't  think 
you"  could  reach  a  fire  in  the  courthouse  steeple.  We  couldn't  put  out 
a  fire  on  the  roof  of  the  high-school  building  with  the  pressure  we 
have  had  for  the  last  few  years.  I  don't  think  they  could  reach  a  fire 
in  the  roof  of  the  Lindsay  House.  I  was  here  on  the  square  last  Sat- 
urday at  the  time  they  made  that  test.  I  don't  think  they  got  the 
water  higher  than  sixty  feet  then.  I  think  that  was  as  good  pressure 
as  they  have  been  having,  if  anything  a  little  over  an  average." 

Mart  Gwynn  testified  that  he  was  and  had  been  a  member  of  the 
Gainesville  fire  department,  and  attended  fires,  and  that  in  his  judg- 
ment when  there  was  no  wind  they  could  get  the  water  "fifty  or  sixty 
feet  high  straight  up.  I  would  think  that  was  as  high,  in  my  judg- 
ment, as  we  have  ever  been  able  to  get  it.  Ordinarily  I  would  think 
we  could  get  it  about  fifty  feet  high."  An  operator  of  the  telephone 
company  in  Gainesville  testified  that  the  telephone  company  had  never 
failed  to  notify  the  water  company  when  an  alarm  of  fire  was  tutted 
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in;  that  she  remembered  of  no  instance  in  which  there  was  such 
failure. 

There  was  a  great  deal  of  testimony  on  the  issue  of  the  character 
of  water  furnished  the  citizens.  We  will  not  undertake  to  quote  it, 
but  deem  it  only  necessary  to  say  that  it  tended  to  show  that  the  sew- 
age from  "negro  town"  and  other  parts  of  the  city  drained  in  the  di- 
rection of,  and  to  a  greater  or  lesa  extent  percolated  through  the  soil 
into  waters  gathered  in  appellant's  receptacles  for  water,  from  whence 
it  was  commingled  with  artesian  water  and  furnished  through  hy- 
drants to  the  citizens;  that  the  water  furnished  the  citizens  at  times 
had  disagreeable  odor  and  taste,  and  that  many  of  the  citizens  de- 
clined to  use  it  save  for  sprinkling  yards  and  like  purposes;  that  on 
one  occasion  water  had  been  taken  from  one  "of  appellant's  recepta- 
cles for  water,  designated  specimen  No.  1,  and  also  from  pools  on  the 
surface  near  thereto,  designated  as  specimen  No.  2,  and  sent  to  Dr. 
Robert  Zeit,  professor  and  head  of  the  department  of  pathology  and 
bacteriology,  Northwestern  University  Medical  School,  Chicago,  Illi- 
nois, who  stated  that  his  experience  in  the  bacteriologic  examination 
of  water  extended  over  a  period  of  eleven  years  and  included  many 
thousand  specimens  of  water.  Doctor  Zeit  reported'  that  the  purest 
specimen  sent  (out  of  appellant's  well)  could  not  be  safely  used  as  a 
drinking  water;  that  it  would  produce  principally  intestinal  diseases — 
diarrhoea,  dysentery,  typhoid  fever;  that  it  might  also  act  upon  the 
system  in  such  a  way  as  to  lower  the  resistance  of  the  body  to  the 
action  of  infectious  matters  in  general;  that  specimen  No.  2  (the  sur- 
face water)  was  "entirely  unfit  and  dangerous  to  use  as  drinking 
water,  because  it  contains  twenty-one  million  five  hundred  thousand 
bacteria  per  litre  (about  a  quart),  and  is  badly  polluted  with  sewage 
bacteria,  colon  bacilli  types  in  large  numbers  and  some  streptococci." 

It  is  true  that  upon  both  issues  above  discussed  appellant  offered 
evidence  of  a  contrary  tendency.  It  offered  tests  of  other  physicians 
who  had  made  a  chemical  analysis  of  the  water  and  found  it  sanitary, 
and  that  the  test  of  Doctor  Zeit  was  unfair  in  that  the  water  had  been 
taken  from  a  supply  well  and  from  the  surface  soon  after  an  overflow, 
which  had  impregnated  their  water  receptacles.  It  also  offered  evi- 
dence tending  to  show  that  at  the  tests  made  of  the  system  they  had 
not  been  given  time  to  get  up  the  proper  pressure  in  order  to  comply 
with  the  ordinance  requirements.  But  we  think  all  of  this  consti- 
tuted mere  conflicts  of  testimony  which  was  for  the  determination  of 
the  trial  court,  and  that  the  evidence  as  a  whole  can  not  be  said  to  be 
insufficient  to  support  his  findings. 

The  court  found,  and  there  was  evidence  tending  to  support  the 
finding,  that  appellant  was  insolvent  and  unable  to  carry  out  the  pur- 
poses for  which  its  franchise  had  been  extended;  so  that  on  the  whole 
we  think  the  court's  material  findings  of  fact  must  be  adopted  and 
the  judgment  affirmed.  Palestine  Water  Co.  v.  City  of  Palestine,  91 
Texas,  510;  Farmers'  Loan  &  Trust  Co.  v.  Galesburg,  133  IT.  S.,  156. 

Affirmed. 

Writ  of  error  granted.     Reversed  and  remanded,  103  Texas,  394, 
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Abbott   Gin   Company   v.    Missouri,    Kansas   &   Texas   Railway 

Company  op  Texas  et  al. 

Decided  October  23,  1909. 

1. — Charge — Damages — Submission  of  Grounds  for  Recovery — Practice. 

Where  plaintiff,  in  a  suit  for  the  value  of  cotton  seed  alleged  to  have  been 
destroyed  by  fire  by  the  negligence  of  a  railroad  company,  relied  upon  two 
grounds  for  recovery,  the  giving  of  a  special  charge  requested  by  the  defendant 
wherein  only  one  of  said  grounds  was  submitted  to  the  jury,  was  not  cause  for 
reversal  in  the  absence  of  a  request  by  special  charge  by  plaintiff  to  submit  the 
other  ground  also. 

8. — Carrier — Delivery   to-— Evidence. 

In  a  suit  against  a  railroad  company  for  value  of  cotton  seed  destroyed  by 
fire  while  stored  in  a  house  on  the  defendant's  right  of  way,  evidence  considered 
and  held  insufficient  to  support  a  contention  that  said  cotton  seed  had  been 
delivered  to  or  accepted  by  the  defendant  for  immediate  shipment.  Hence, 
the  burden  of  proving  negligence  on  the  part  of  the  defendant  was  properly  placed 
upon  the  plaintiff  by  the  court's  charge. 

8. — Carrier — Destruction    of   Property   by    Fire — Contributory    Negligence    of 

Shipper. 

Where  it  appeared  from  the  evidence  that  plaintiff  stored  his  cotton  seed 
in  a  house  on  defendant's  right  of  way  near  defendant's  platform  on  which 
bales  of  cotton  had  been  placed  for  shipment,  and  said  cotton  seed  was  there- 
after destroyed  by  fire  alleged  to  have  been  caused  by  sparks  from  defendant's 
engine,  the  court  properly  submitted  to  the  jury  the  issue  of  contributory 
negligence  interposed  by  defendant. 

Error  from  the  District .  Court  of  Hill  County.  Tried  below  before 
Horr.  W.  C.  Wear. 

Morrow  &   Smithdeal,  for  plaintiff  in  error. 

Coke,  Miller  &  Coke  and  Ramsey  &  Odell,  for  defendants  in  error. 

EAINEY,  Chief  Justice. — This  suit  was  instituted  by  plaintiff 
in  error  against  defendant  in  error  to  recover  the  sum  of  $1020,  the 
value  of  sixty-eight  tons  of  cotton  seed  owned  by  plaintiff  and  which 
stood  on  defendant's  right  of  way,  alleged  to  have  been  burned  by 
negligently  permitting  sparks  of  Are  to  escape  from  defendant's  en- 
gine. The  defendant  plead  a  general  denial  and  contributory  negli- 
gence of  plaintiff  in  placing  said  cotton  seed  on  defendant's  right 
of  way  exposed  to  fire.  A  trial  before  a  jury  resulted  in  a  verdict 
and   judgment   for   defendant. 

Plaintiff  in  error  complains  of  the  giving  of  a  special  charge  re- 
quested by  defendant  in  error,  to  wit:  "You  are  instructed  that  the 
burden  is  upon  the  plaintiff  to  show  by  a  preponderance  of  the 
evidence  that  the  fire  which  destroyed  the  property  in  controversy 
was  caused  from  a  spark  or  sparks  emitted  or  discharged  from  an 
engine  of  the  defendant  railway  company;  and  unless  you  believe 
from  the  preponderance  of  the  evidence  that  it  was  so  caused,  or  if 
you  believe  that  said  fire  originated  from  any  other  cause,  you  will 
find  for  the  defendant/' 
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The  first  contention  k  that,  "It  being  alleged  in  the  petition  that 
the  cotton  seed  in  question  were  delivered  to  the  defendant  company 
as  a  common  carrier  for  immediate  shipment,  and  there  being  evi- 
dence in  the  record  supporting  said  allegation,  it  was  error  for  the 
court  to  tell  the  jury  in  the  special  charge  mentioned  that  the  burden 
was  upon  the  plaintiff  to  show  by  a  preponderance  of  the  evidence 
that  the  fire  which  destroyed  the  property  was  caused  by  sparks 
emitted  from  the  defendant's  engine,  because  under  the  law  if  the 
property  was  in  possession  of  the  defendant  as  a  common  carrier  for 
immediate  shipment  the  destruction  of  the  property  would  fix  its 
liability/' 

The  petition  of  plaintiff  contained  two  counts.  The  first  was,  in 
substance,  that  defendant  had  negligently  permitted  sparks  to  emit 
from  its  engine  and  set  fire  to  and  destroy  the  cotton  seed,  etc.,  and 
the  second,  in  effect,  was  that  the  cotton  seed  had  been  placed  in 
defendant's  warehouse  situated  on  its  right  of  way  and  tendered  to 
defendant  for  immediate  shipment.  That  application  for  cars  had 
been  made  and  while  awaiting  the  furnishing  of  cars  and  "while  the 
6eed  were  in  the  possession  of  defendant  and  in  said  warehouse  upon 
the  right  of  way,  and  after  the  same  had  been  delivered  to  the  said 
defendant  for  immediate  shipment,  the  same  were  destroyed  by  fire." 

There  being  two  grounds  alleged  as  a  basis  for  a  recovery  by 
plaintiff  and  a  charge  covers  one  ground,  the  failure  to  charge  upon 
the  other  ground,  in  the  absence  of  a  special  charge  requesting  the 
court  to  so  charge,  will  not  be  reversible  error.  No  such  charge  was 
asked.     Currie  v.  Gunter,  77  Texas,  490. 

But  it  is  contended  that  the  charge  was  affirmative  error,  in  that 
the  burden  was  placed  upon  plaintiff  to  show  the  burning  was  caused 
by  the  negligence  of  defendant  when  the  burden  was  on  defendant 
as  the  seed  had  been  placed  in  its  possession  for  immediate  shipment, 
and  the  defendant  could  not  escape  liability  except  by  showing  "the 
loss  was  due  to  an  act  of  God,  a  public  enemy,  or  inherent  defect 
or  negligence  on  the  part  of  the  shipper."  While  this  contention  of 
plaintiff  states  a  correct  principle  of  law,  we  do  not  think  the  facte 
support  the  contention.  As  we  view  the  facts  there  was  no  such 
delivery  of  the  seed  to  the  defendant  in  error  which  would  make  it 
liable  as  a  common  carrier.  The  cotton  seed  were  placed  in  a  house 
situated  on  defendant's,  right  of  way.  It  had  been  erected  by  some 
concern  for  its  own  use,  presumably  with  defendant's  consent,  in 
storing  and  shipping  seed,  but  said  concern  had  gone  out  of  business 
and  the  house  was  used  for  the  same  purpose.  McDaniel,  who  owned 
a  half  interest  in  the  Abbott  Gin  Company  and  was  its  general  man- 
ager, testified  that  he  had  frequently  made  demands  of  defendant's 
station  agent  for  cars  to  make  shipments,  and  the  agent  had  re- 
marked, "Why  don't  you  fill  up  that  house  down  there  until  we  can 
get  a  little  more  time  and  have  more  cars?"  That  this  remark  was 
made  before  he  commenced  putting  seed  in  the  house.  He  further 
testified  that  Mr.  White,  general  counsel  for  the  Abbott  Gin  Com- 
pany, "was  the  one  that  instructed  me  to  put  those  seed  in  that  seed 
house.  When  I  got  that  instruction  from  him  I  commenced  putting 
those  seed  in  there  right  away.     Mr.  White  told  me  to  fill  up  all  the 
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houses  with  the  seed  if  I  could  not  get  cars.  Ko  bill  of  lading  had 
ever  been  executed  for  the  shipment  of  any  of  this  6eed."  The  house 
was  used  during  the  summer  to  store  grain  in  by  grain  buyers.  The 
grain  was  stored  for  shipment  on  the  railway.  "I  could  not  say  that 
I  had  made  demand  for  cars  for  this  particular  amount  of  seed." 
Defendant  introduced  two  written  statements  made  by  McDaniel  in 
regard  to  this  matter,  in  one  of  which  he  says  he  rented  the  seed 
house  from  the  Swift  Cotton  Oil  Company,  and  in  the  other  that 
he  was  instructed  to  put  the  seed  in  there  by  G.  L.  White,  of  Hills- 
boro.  G.  L.  White  testified:  "I  owned  and  controlled  half  of  the 
Abbott  Gin  Company  prior  to  and  in  October,  1906.  In  the  man- 
agement and  control  of  the  property  the  output  of  it  I  advised  with 
Mr.  McDaniel,  and  he  acted  through  my  advice  in  the  management 
of  it.  I  did  have  knowledge  of  the  fact  that  cotton  seed  were  put 
in  the  building  which  was  destroyed  down  at  Abbott.  We  had  quite 
a  lot  of  seed  to  move  that  year  from  Abbott  and  could  not  get  cars. 
.  .  .  I  talked  to  the  M.,  K.  &  T.  Railway  Company  authorities 
with  reference  to  cars  every  day  over  the  'phone  almost  about  it. 
Those  conversations  did  relate  to  the  seed  that  I  had  at  Abbott  for 
shipment.  We  had  urged  the  agent  here  to  place  us  cars  at  Abbott 
because  our  seed  was  needing  to  be  moved  and  our  house  was  full 
and  I  knew  we  didn't  have  cars  and  I  urged  them  every  day  to  work 
and  co-operate  with  us  and  get  cars  at  Abbott." 

T.  H.  Shaw,  the  agent  of  the  defendant  company  at  Abbott  at 
the  time  of  the  fire,  after  testifying  that  there  was  cotton  for  ship- 
ment on  the  cotton  platform,  testified  as  follows:  "That  cotton 
platform  is  there  on  the  right  of  way.  I  think  that  right  of  way 
is  eighty  feet  from  the  main  line,  each  side,  right  through  the  town 
there,  and  a  hundred  feet  altogether.  This  seed  house  was  on  the 
right  of  way,  too.  I  did  not  know  that  they  were  putting  those 
seed  in  there,  and  I  don't  remember  when  the  seed  were  put  there. 
I  knew  there  was  seed  there.  I  expect  that  Mr.  McDaniel  had  talked 
to  me  about  getting  cars  to  ship  those  seed.  I  did  not,  that  I  re- 
member, say  anything  to  him  about  putting  those  seed  in  those 
houses.  I  would  not  be  positive  that  I  did  not  say  something  to 
him  on  the  subject.  So  far  as  my  recollection  goes,  I  think  it  has 
always  been  rulable  for  them  to  store  the  seed  in  those  houses  to 
ship,  or  probably  they  wanted  to  hold  them  for  a  raise  in  price,  I 
don't  know.  If  they  wanted  to  ship,  that  was  the  place  to  put  them, 
because  that  was  convenient  to  get  them  in  the  cars.  They  could 
either  load  them  from  them  or  from  a  wagon.  If  the  car  was  not 
there  at  the  time  there  was  no  place  right  on  the  right  of  way  to 
put  them  except  in  those  houses.  In  the  absence  of  the  car  the 
only  way  to  load  them  or  have  them  there  was  to  put  them  in  the 
seed  house,  or  dump  them  in  the  car  when  the  car  came.  Those 
houses  had  been  used  for  that  purpose  ever  since  they  had  been  there, 
but  then  they  did  not  ever  store  them  there  but  once,  to  my  recol- 
lection. They  shipped  them  out.  I  remember  Mr.  McDaniel  coming 
to  me  about  cars  several  times  about  shipping  cotton  seed  in  1906. 
During  the  fall  of  1906,  during  his  ginning  season,  he  wanted  to 
ship  to  the  oil  mill  *t  Hillsboro,  and  often  I  got  him  cars  &s  soon 
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as  he  placed  them.     Sometimes  we  would  get  cars  for  him  and  some- 
times we  could  not.     He  could  not  load  many  cars.     They  could  not 

•  load  three  or  four  cars  every  day  or  could  not  load  one  car  every 
day.  Whenever  he  got  a  supply  of  seed  we  got  him  cars.  Sometimes 
we  could  furnish  them  and  sometimes  we  could  not,  which  is  always 
the  case." 

Considering  the  evidence  in  its  most  favorable  light  for  plaintiff 
it  fails  to  show  that  the  defendant  had  received  the  cotton  seed  for 
immediate  shipment.  Take  the  remark  testified  to  as  having  been 
made  by  the  agent  of  defendant,  which  when  properly  construed 
means  that  plaintiff  might  store  the  seed  in  the  house  until  cars 
could  be  furnished,  and  it  shows  there  was  no  intention  of  thtn 
receiving  the  seed  for  shipment.  That  the  agent  was  willing  for 
the  house  to  be  occupied  by  the  seed  to  await  the  procuring  of  cars, 

•  when  he  had  failed  to  get  them  for  a  long  time  and  did  not  know 
when  he  could  get  them,  would  be  doing  an  injustice  to  hold  that 
defendant  had  received  them  for  immediate  shipment  and  that  it 
was  liable  for  loss.  No  bill  of  lading  had  been  issued  by  defendant, 
nor  any  other  act  done  by  it  showing  an  intention  to  then  accept 
the  seed.  We  understand  the  rule  of  law  that  the  issuance  of  a 
bill  of  lading  is  not  necessary  where  the  property  is  placed  in  the 
possession  of  the  railway  company  for  immediate  shipment,  but  this 
is  not  that  kind  of  a  case.  Neither  party,  under  the  facts,  contem- 
plated an  immediate  shipment,  but  that  the  seed  should  await  the 
procurement  of  cars.  We  are  of  the  opinion  that  under  the  circum- 
stances of  this  case  there  is  no  reversible  error  in  the  failure  of  the 
court  to  charge  on  the  matters  complained  of. 

The  proposition"  that  the  special  charge  submitted  an  issue  not 
raised  by  the  evidence,  "in  that  there  was  no  evidence  whatever  that 
the  fire  was  caused  by  anything  other  than  the  escape  of  sparks  from 
defendant's  engine,"  is  not  tenable.  The  natural  conclusion  is  that 
if  the  fire  was  not  caused  by  the  escape  of  sparks  from  defendant's 
engine,  it  was  evident  that  it  was  from  some  other  cause,  and  no 
harm  could  possibly  have  resulted  to  plaintiff  by  reason  of  such 
expression  in  the  charge. 

The  second  assignment  of  error  is:  "The  court  erred  in  giving  to 
the  jury  special  charge  No.  3,  requested  by  the  defendant,  because 
the  evidence  in  the  case  did  not  raise  the  issue  of  contributory  neg- 
ligence, and  because  there  was  no  testimony  showing  or  tending  to 
show  that  the  property  destroyed  by  the  fire  had  been  placed  on 
the  railway  company's  right  of  way  without  the  consent  of  the  de- 
fendant's agent  at  Abbott,  and  because  there  was  no  evidence  showing 
or  tending  to  show  that  at  the  time  the  cotton  seed  were  placed  in 
said  building  where  they  were  stored,  there  was  any  cotton  on  the 
platform,  or  other  inflammable  material  on  defendant  company's 
right  of  way,  or  platform  in  proximity  thereto." 

The  first  contention  is:  "The  special  charge  was  error  in  that 
there  was  no  evidence  that  the  property  destroyed  was  placed  there 
without  the  consent  of  the  agent  of  the  company." 

Defendant's  station  agent  testified:  "I  know  Mr.  McDaniel  there 
&t  Abbott.     I  did  not  tell  Mr.  McDaniel  to  place  said  seed  in  that 
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house.  I  did  not  know  that  they  were  putting  thoee  seed  in  there 
and  don't  remember  when  the  seed  were  put  in  there.  I  did  not, 
that  I  remember,  say  anything  to  him  about  putting  those  seed  in 
those  houses."  The  witness  further  testified  that  the  company  had 
nothing  to  do  with  the  seed  house,  as  it  did  not  belong  to  it,  and 
that  they  did  not  accept  seed  until  after  they  got  a  car.  He  fur- 
ther testified:  "I  never  use  those  seed  houses  at  all  and  had  nothing 
to  do  with  them."  It  was  shown  that  the  seed  house  the  seed  were 
stored  in  was  leased  by  the  West  Cotton  Oil  Mills  at  the  time  of 
this  fire,  and  that  said  building  was  situated  about  six  feet  south 
of  a  cotton  platform  upon  defendant's  right  of  way,  used  for  the 
storage  of  cotton  for  shipment,  and  the  defendant's  house  track, 
main  line  track  and  passing  track  were  west  of  said  structure.  The 
fire  originated  on  the  other  platform  and  was  communicated  to  the 
seed  house.  The  contention  of  plaintiff  on  this  issue  is  not  sus- 
tained. 

The  second  contention  is  that,  "It  appearing  from  the  evidence 
that  plaintiff,  desiring  to  ship  cotton  seed  over  the  defendant's  rail- 
road,  and  the  defendant  having  no  cars  available  in  which  to  load 
them,  permitted  them  to  be  placed  in  a  seed  house  on  its  right  of 
way,  which  was  used  for  loading  grain  and  seed  into  cars  of  the  de- 
fendant company,  no  issue  of  negligence  of  the  plaintiff  is  raised 
by  the  fact  that  on  the  same  right  of  way  the  defendant  had  cotton 
on  its  platform  for  shipment."  The  house  in  which  the  seed  were 
stored  was  on  the  right  of  way  near  the  track  and  adjacent  to  the 
company's  platform  on  which  it  had  placed  bales  of  cotton  for  ship- 
ment. The  cotton  first  caught  and  the  fire  was  communicated  to 
the  cotton  seed.  The  condition  shown  by  the  evidence  raised  the  issue 
of  contributory  negligence  and  there  was  no  error  in  the  court  sub- 
mitting it.  (Martin  v.  Texas  &  Pac.  Ry.,  87  Texas,  117;  St.  Louis 
S.  W.  Ry.   v.   Crabb,  80   S.  W.,  408.) 

We  have  considered  the  other  assignments  of  error,  all  of  which 
we  conclude  are  not  well  taken. 

Finding  no  reversible  error,  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Western  Union  Telegraph  Company  v.  J.  H.  Williams. 

Decided  October  23,  1900. 

1. — Telegram — Notice  of  Damages. 

A  telegram  worded  as  follows:  "Rent  building  if  you  think  best,"  was  suffi- 
cient to  show  that  the  addressee  had  been  negotiating  to  rent  the  sender's 
building,  that  the  addressee  was  authorized  to  rent  said  building,  and  that 
damages  might  result  to  the  sender  if  the  telegraph  company  failed  to  deliver  the 
message  and  the  building  was  not  rented. 

2. — Damages — Breach  of  Contract — Duty  to  Lessen  Damage. 

Where  the  owner  of  a  building  lost  an  opportunity  to  rent  the  same  through 
(he  negligence  of  a  telegraph  company  to  deliver  a  message,  it  was  the  duty  of 
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the  owner  to  use  reasonable  diligence  to  find  another  responsible  tenant  during 
the  term  of  the  lost  lease. 

Appeal  from  the  County  Court  of  Freestone  County.  Tried  below 
before  Hon.   John  Terry. 

N.  L.  Lindsley  (Geo.  H.  Fearons,  of  counsel),  for  appellant. — 
The  telegram  filed  with  the  defendant  at  Eockwall,  Texas,  not  being 
an  unconditional  and  an  absolute  acceptance  of  Connell  Brothers' 
oifer,  and  the  proof  failing  to  show  that  it  was  so  intended,  or  that 
Connell  Brothers  would  have  closed  a  contract  for  a  year's  lease,  had 
it  been  delivered  to  the  addressee,  the  plaintiff  is  not  entitled  to 
recover.     Telegraph  Co.  v.  Burns,  70  S.  W.,  784. 

No  brief  for  appellee. 

BOOKHOTJT,  Associate  Justice. — Appellee  J.  H.  Williams,  a 
resident  of  Freestone  County,  Texas,  on  July  23,  1908,  brought  suit 
against  appellant,  Western  Union  Telegraph  Company,  for  the  non- 
delivery of  the  following  telegram: 

"Eockwall,    Texas,    7-23-1907. 
To  R.  H.  Waldrop,  Teague,  Texas. 

Rent   building   if  you   think   best.      (Signed)    J.    H.    Williams." 

It  was  alleged  that  on  the  23d  of  July,  1907,  appellee  was  the 
owner  and  is  still  the  owner  of  lot  No.  17,  in  block  No.  94,  in  the 
town  of  Teague,  Texas,  and  a  certain  storehouse  situated  thereon; 
that  on  said  last  mentioned  date  appellee  had  an  agent,  to  wit:  R. 
it.  Waldrop,  who  was  then  residing  in  the  town  of  Teague,  and  was 
in  said  town  at  said  time,  and  that  he  was  well  known  to  the  citi- 
zens of  said  town  of  Teague;  that  Connell  Brothers,  a  firm  then 
doing  business  in  said  town  of  Teague,  was  desirous  of  leasing  ap- 
pellee's said  store  house  for  a  period  of  twelve  months  beginning  on 
the  first  day  of  August,  1907,  and  to  run  for  twelve  months,  or 
until  August  1,  1908,  and  the  said  Connell  Brothers  offered  to  the 
appellee  the  sum  of  $35  per  month  rental  for  said  building;  that 
appellee  was  absent  from  the  town  of  Teague  at  the  time,  and  was 
in  the  town  of  Rockwall,  Texas;  that  being  advised  by  his  said  agent 
of  the  proposition  so  made  by  the  said  Connell  Brothers  to  lease  his 
said  building,  his  said  agent  not  having  the  authority  to  lease  same 
without  the  consent  of  appellee,  he  (appellee)  on  the  23d  day  of 
July,  1907,  made  and  delivered  to  the  appellant's  agent  at  Rockwall 
the  telegram  herein  above  set  out;  that  he  paid  to  appellant's  agent 
at  Rockwall,  Texas,  the  sum  of  twenty-five  cents,  being  in  full  of 
all  charges  demanded  by  appellant's  agent  at  said  place;  that  the 
said  telegram  was  by  the  negligence  of  said  appellant,  its  agents 
and  servants,  never  delivered  to  the  said  R.  H.  Waldrop,  and  by 
reason  of  such  negligence  of  appellant  in  failing  to  promptly  trans- 
mit and  deliver  the  said  message  to  the  said  R.  H.  Waldrop  as  it 
Contracted   and   agreed  to   do;   the   said    Connell    Brothers   failed   to 
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lease  the  said  building,  and  appellee  has  thereby  suffered  and  lost 
in  actual  damages  the  amount  of  $420;  that  had  the  appellant  deliv- 
ered the  said  message  to  B.  H.  Waldrop,  the  said  Waldrop  could  and 
would  have  closed  a  rental  contract  with  the  said  Connell  Brothers 
for  appellee's  said  building  for  one  year,  beginning  on  the  first  day 
of  August,  1907,  and  ending  on  the  first  day  of  August,  15)08,  at 
a  monthly  rental  of  $35;  that  appellee  has  only  been  able  to  rent 
his  said  building  for  about  two  months  during  said  time,  and  has 
collected  as  rents  the  sum  of  $45,  which  said  amount  he  credits  on 
the  yearly  rental  he  would  have  received,  leaving  a  baJance  due  of 
$375,   for  which  amount  he  asks  judgment. 

The  defendant  answered  by  general  and  special  exceptions,  general 
denial  and  by  special  answer,  that  the  plaintiff  could  and  should 
by  the  use  of  ordinary  diligence  have  rented  the  premises  for  a  rea- 
sonable monthly  rental,  shortly  after  July  23,  11)07,  and  that  by 
reason  of  plaintiff  failing  to  use  ordinary  diligence  in  this  respect, 
and  by  reason  of  the  fact  that  the  plaintiff  has  been  guilty  of  con- 
tributory negligence,  the  alleged  loss  and  damage  to  plaintiff  was 
occasioned,  and  that  the  plaintiff  for  this  reason  is  not  entitled  to 
recover  against  the  defendant  herein. 

The  demurrers  were  overruled,  to  which  action  of  the  court  the 
defendant  excepted.  Trial  was  had  before  the  court,  which  resulted 
in  a  judgment  in  favor  of  appellee  and  against  appellant,  for  $375. 

We  are  of  the  opinion  that  the  telegram  gave  sufficient  notice  of 
the  object  of  plaintiff  in  sending  it,  and  that  the  agents  of  defendant 
could  reasonably  have  contemplated  that  some  such  damages  as  that 
sued  for  would  result  to  plaintiff  by  its  failure  to  use  reasonable 
diligence   for   its   delivery. 

The  message  was  sufficient  to  show  that  Waldrop,  the  addressee, 
had  been  negotiating  to  rent  plaintiff's  building  and  that  he  was 
authorized  to  rent  it  if  in  his  judgment  he  thought  best  and  that 
damages  might  result  to  plaintiff  if  the  company  failed  to  deliver 
the  message  and  the  building  was  not  rented.  There  was  no  error 
in  overruling  appellant's   demurrers   to   the   petition. 

We  are,  however,  of  the  opinion  that  reversible  error  is  pointed 
out  by  the  6ixth  assignment  of  error,  reading  as  follows:  "The 
court  erred  in  rendering  judgment  in  favor  of  the  plaintiff  and 
against  the  defendant  herein,  for  the  reason  that  it  appears  from 
the  uncontradicted  evidence  in  this  case  that  the  proximate  cause 
of  the  damages  claimed  to  have  resulted  to  the  plaintiff  was  caused 
by  the  failure  on  the  part  of  the  plaintiff  to  make  other  efforts  to 
rent  the  storehouse  during  the  time  it  is  claimed  he  could  have 
rented  it  to  Connell  Brothers."  It  was  the  duty  of  plaintiff,  after 
the  contract  had  been  breached  and  he  ascertained  that  Connell 
Brothers  would  not  rent  his  building,  to  use  reasonable  diligence 
to  rent  the  same  to  some  other  responsible  party.  If  it  could  not 
be  rented  for  the  same  amount  that  Connell  Brothers  were  willing 
to  pay,  then  he  should  have  used  reasonable  diligence  to  rent  it 
for  the  best  price  he  could  get  from  other  solvent  parties  and  held 
the  appellant  liable  for  the  difference  and  thus  reduce  as  far  as 
possible  his   damages.      (Telegraph   Co.   vf   Jeanes,    88   Texas,   230; 
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Kramer  v.  Wolf  Cigar  Stores,  99  Texas,  597.)  Appellee  testified 
that  he  made  no  attempt  after  he  found  his  telegram  had  not  been 
delivered  to  rent  his  storehouse  during  the  balance  of  the  year. 

For  the  error  pointed  out  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


E.  T.  Merriman  et  al.  v.  P.  E.  Blalack  et  al. 

Decided  October  27,  1900. 

1. — Finding1  of  Fact — Statute. 

A  finding  as  a  conclusion  of  fact  by  a  trial  judge  that  a  certain  deed 
conveyed  to  the  grantee  all  the  right,  title  and  interest  of  the  grantor  in  a 
certain  league  of  land,  including  the  land  in  controversy,  was  not  in  violation 
of  the  statute  which  requires  conclusions  of  fact  and  law  to  be  separate. 

2. — Limitation — Title — Deed  or  Option. 

An  instrument  purporting  to  be  a  deed,  considered  and  held  to  be  such  a 
conveyance  of  the  entire  league  of  land  therein  described  (and  not  merely 
a  conveyance  of  an  option  to  purchase  a  part  of  said  league)  as  would  support 
the  five  years  statute  of  limitation  to  the  entire  league,  and  also  to  be  such 
memorandum  of  title  as  would  support  the  ten  years  statute  of  limitation 
to  said  league. 

3. — Same — Improvements  on  Land — Practice. 

Where  the  trial  court  clearly  finds  tl?e  extent  and  character  of  the  improve- 
ments made  by  a  defendant  on  land  claimed  by  him  under  the  statute  of  limita- 
tion, it  is  sufficient  without  specifying  whereabouts  on  said  land  the  improvements 
were  situated.  Especially  is  this  so  in  the  absence  of  a  request  for  more 
definite  findings. 

4. — Deed — Undivided  Interest — Sufficient   Description!. 

A  deed  which  described  the  land  conveyed  as  an  undivided  number*  o{  acres 
(giving  the  number)  out  of  a  larger  grant  which  is  described  and  clearly 
identified,  and  which  also  described  the  interest  conveyed  as  an  undivided  one- 
eighth  interest  of  the  larger  grant,  sufficiently  described  the  land  conveyed. 

5. — Limitation — Defective  Registration  of  Deed. 

A  deed  of  a  married  woman  to  her  separate  property  is  not  duly  recorded 
within  the  meaning  of  the  statute  of  limitation  when  an  essential  part  of  the 
certificate  of  acknowledgment  is  omitted  from  the  record. 

6. — 8ame — Deeds  to  Undivided  Interests. 

Deeds  by  different  heirs  conveying  their  respective  interests  in  the  same 
tract  of  land  will  support  the  five  years  statute  of  limitation  when  the  sum 
of  the  interests  conveyed  constitute  the  whole,  when  the  deeds  are  duly  re- 
corded and  other  requirements  of  the  statute  are  complied  with. 

7. — Same — Quitclaim  Deed. 

Under  the  decisions  in  this  State  a  mere  quitclaim  deed  will  support  pleas 
of  limitation  of  both  five  and  ten  years. 

8. — Evidence — Payment  of  Taxes. 

The  testimony  of  a  witness  that  one  in  possession  of  land  paid  taxes  thereon, 
and  paid  said  taxes  for  himself,  is  not  subject  to  the  objection  that  said  testi- 
mony was  a  conclusion  of  the  witness.  The  presumption  would  be  that  one  paying 
taxes  on  land  paid  them  for  himself  and  not  another. 
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9. — Same — Claim  of  Ownership. 

The  testimony  of  a  witness  that  neither  he  nor  any  of  his  coheirs  recognized 
any  other  person  as  having  any  right  in  the  land  in  controversy,  is  not  a  con- 
clusion of  the  witness. 

10. — Practice— Admission  of  Improper  Evidence. 

Where  a  case  is  tried  before  the  judge  without  a  jury  and  the  judgment 
is  supported  by  unobjectionable  and  practically  undisputed  evidence,  the  admis- 
sion of  improper  testimony  is  not  cause  for  reversal. 

Appeal  from  the  District  Court  of  Hidalgo  County.  Tried  below 
before  Hon.  W.  B.  Hopkins. 

D.  B.  Chapin,  Don  A.  Bliss  and  R.  J.  Swearingen,  for  appellants. 
— The  deed  from  Brewster  to  Josiah  W.  Turner,  dated  July  1,  1879, 
and  the  deed  from  Elizabeth  Merriman  to  the  said  Josiah  W.  Tur- 
ner, dated  March  29,  1878,  were,  by  the  terms  of  said  deed  from 
Josiah  Turner  to  Julio  Guzman,  made  a  part  thereof;  and  from  all 
these  instruments  taken  together  it  is  manifest  that  it  was  not  in- 
tended by  the  said  Turner  to  convey  to  the  said  Guzman  any  more 
land  that  the  one-fourth  of  a  league  that  had  been  conveyed  to  him 
by  the  said  Elizabeth  Merriman,  and  also  whatever  right,  title  and 
interest  he  might  have  acquired  by  reason  of  the  execution  and 
delivery  to  him  of  the  quitclaim  deed  executed  by  Brewster,  and  was 
not  intended  to  in  any  way  affect  the  three-fourths  of  the  league  in 
controversy  in  this  suit,  except  to  assign  to  the  said  Guzman  the 
option  to  purchase  said  three-fourths  of  the  league  that  had  been 
given  to  him,  the  said  Turner,  by  the  said  Elizabeth  Merriman  in 
her  deed  conveying  to  the  said  Turner  the  said  one-fourth  of  a 
league.  Revised  Statutes,  art.  13.33;  Cravens  v.  White,  73  Texas, 
579;  Baylor  v.  Hopf,  81  Texas,  642;  Hancock  v.  Butler,  21  Texas, 
806;  13  Cyc,  p.  615,  and  authorities  cited  in  note  58. 

That  part  of  the  tenth  conclusion  of  fact  made  by  the  trial  court 
wherein  the  court  finds  that  Julio  Guzman  built  corrals  and  opened 
up   fields   without   stating   where    said   corrals   were,    or    where    said 
fields  were  on  the  land,  and  without  stating  or  identifying  in  any 
i  manner  the  portion  of  the  land  enclosed  by  said  corrals  or  enclosed 

I  in  said  fields,   or  the  quantity  thereof,   is   insufficient   to   base   title 

upon  by  virtue  of  the  statutes  of  limitations.  Sparks  v.  Hall,  67 
S.  W.,  916;  Simpson  v.  Johnson,  44  S.  W.,  1076;  Veramendi  v. 
Hutchins,  56  Texas,  414. 

If  a  material  and  essential  part  of  the  certificate  of  the  acknowl- 
edgment of  the  execution  of  a  deed  by  a  married  woman  purporting 
I  to  convey  her  separate  land  is  omitted  from  the  record  of  the  deed, 

then  such  deed  is  not  duly  recorded,  for  the  certificate  of  the  acknowl- 
edgment of  the  execution  of  a  deed  by  a  married  woman  purporting 
to  convey  her  separate  property  is  an  essential  part  of  the  deed. 
Dolores  Guzman  de  Longoria  was  one  of  the  daughters  and  heirs 
of  Julio  Guzman,  Sr.  It  was  admitted  by  appellees  that  in  the 
record  of  said  deed  in  book  "J"  on  pages  284  to  287  of  the  deed 
records,  the  following  words,  which  appear  in  the  certificate  of  ac- 
knowledgment of  the  deed,  were  omitted,  to  wit:   "and  having  the 
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same  by  me  fully  explained  to  her,  she,  the  Baid  Dolores  Guzman 
de  Longoria."  Taylor  v.  Harrison,  £7  Texas,  454;  Dean  v.  Gibson, 
48   S.  W.,  57. 

The  deeds  executed  by  the  heirs  of  Julio  Guzman,  Sr.,  to  appellee 
Blalack,  being  deeds  purporting  to  convey  to  the  said  Blalack  simply 
undivided  interests  in  two  tracts  of  land  without  identifying  or 
describing  the  particular  parts  of  the  land  conveyed,%and  one  of  them, 
to  wit:  the  deed  of  Dolores  Guzman  de  Longoria,  joined  by  her 
husband,  not  being  duly  recorded,  were  not  a  sufficient  basis  to  sup- 
port a  claim  of  title  to  the  land  in  controversy  under  the  five  years 
statute  of  limitations.  Noble  v.  Hill,  27  S.  W.,  756;  Kelly  v.  Med- 
lin,  26  Texas,  55;  Acklin  v.  Paschal,  48  Texas,  147;  Williams  v. 
Thomas,  44  S.  W.,  1073;  Wofford  v.  McKinna,  23  Texas,  36;  Kil- 
patrick  v.  Sisneros,  23  Texas,  113;  Brokel  v.  McKechnie,  69  Texas, 
32;  McDonough  v.  Jefferson  County,  79  Texas,  535;  Bowles  v. 
Brice,    66   Texas,    729. 

The  following  questions  propounded  by  appellees,  through  an  in- 
terpreter, to  the  witness,  Julio  Guzman,  Jr.,  while  said  witness  was 
on  the  stand  testifying  in  behalf  of  appellees,  to  wit:  "Ask  him 
if  he  (Julio  Guzman,  Sr.,)  paid  taxes  for  the  Merriman  people,  or 
anyone  else?"  "Ask  him  who  he  paid  taxes  for?"  and  "Ask  him 
who  he  paid  them  for,  whether  for  himself  or  any  other  person?" 
each  and  all  called  for  conclusions  of  the  witness  without  stating 
the  facts  upon  which  such  conclusions  were  based.  Arndt  v.  Boyd, 
48  S.  W.,  771;  Gabel  v.  Weisensee,  49  Texas,  131;  Houston  &  T. 
C.  Ry.  Co.  v.  Smith,  52  Texas,  178;  Clardy  v.  Callicoate,  24  Texas, 
170. 

This  question  propounded  by  appellee  to  the  witness,  Julio  Guz- 
man, Jr.,  while  said  witness  was  on  the  stand  testifying  in  behalf 
of  appellees,  to  wit:  "Ask  him  who  held  possession  of  the  land  after 
his  father's  death?"  called  for  an  opinion  and  conclusion  of  the 
witness  instead  of  a  statement  of  the  facts  and  was  therefore  im- 
proper. Brown  v.  Mitchell,  88  Texas,  367;  Gilbert  v.  Odum.  69 
Texas,  670;  Bugbee  Land  &  Cattle  Co.  v.  Brents,  31  S.  W.,  695; 
Randall  v.  Gill,  77  Texas,  351;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Shearer, 
21  S.  W.,  133;  Western  Union  Tel.  Co.  v.  Hearne,  26  S.  W.,  478; 
Scott  v.  Witt,  41  S.  W.,  401. 

(Nineteenth  assignment.) — The  following  question:  "Ask  him 
whether  or  not  all  during  that  time  if  any  other  person  claimed 
this  land,  or  exercised  acts  of  ownership  over  it?"  and  the  following 
question:  "Ask  him  whether  or  not  since  1882  up  to  the  time  they 
sold  the  land  to  Blalack,  whether  or  not  any  person  except  his  father 
and  the  children  were  ever  in  possession  of  the  land,  asserting  claim 
to  it,  or  exercised  acts  of  ownership  to  it?"  propounded  by  appellee 
to  the  witness,  Julio  Guzman,  Jr.,  while  said  witness  was  on  the 
stand  testifying  in  behalf  of  appellees,  called  for  conclusions  of  law 
as  well  as  of  fact,  instead  of  calling  for  a  statement  of  the  facts, 
and  were   therefore   improper. 

(Twenty-first  assignment.) — The  question:  "Do  you  know  how 
much  land  he  (Julio  Guzman,  Sr.,)  owned  or  claimed?"  propounded 
hy  appellees  to  the  witness,  John   Closner,  while   said   witness  was 
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on  the  stand  testifying  in  behalf  of  appellees,  called  for  a  conclu- 
sion and  opinion  of  the  witness  instead  of  a  statement  of  the  facts 
upon  which  such  conclusion  was  based,  and  was,  therefore,  improper. 

(Twenty-second  assignment.) — The  question:  "Do  you  know 
whether  or  not  that  line  (the  line  between  the  Forto  tract  and  the 
lower  Santa  Ana  league)  has  been  recognized  by  the  owners  of  the 
respective  tracts  as  the  division  line  between  them?"  and  the  ques- 
tion: "Do  you  know  whether  it  (said  line)  has  been  recognized 
by  the  owners  as  the  division  line  between  them,  on  both  sides  of  it 
or  not?"  propounded  by  appellees  to  the  witness,  William  Brewster, 
while  said  witness  was  on  the  stand  testifying  in  behalf  of  appellees, 
each  called  for  a  conclusion  and  opinion  of  the  witness  instead  of 
for  a  statement  of  the  facts,  and  was,  therefore,  improper. 

(Twenty-ninth  assignment.) — The  testimony  of  the  witness  Lon 
C  Hill  that  he  knew  whom  the  different  pieces  of  land  and  different 
ranches  belonged  to,  and  that  the  people  there  knew  who  owned  the 
lands  in  the  country  where  the  land  in  controversy  is  situated,  was 
a  statement  of  an  opinion  and  conclusion  of  the  witness  and  was  not 
admissible  against  appellants  over  their  objection. 

(Thirtieth  assignment.) — One  of  the  vital  issues  in  the  case  being 
as  to  whether  the  possession  of  Julio  Guzman,  Sr.,  and  those  claim- 
ing tinder  him,  was  of  so  unequivocal  and  notorious  and  adverse 
character  as  to  affect  appellants  with  notice  of  such  adverse  claim, 
the  objections  of  appellants  to  the  following  question:  "State 
whether  or  not  it  was  a  matter  of  notoriety  in  the  country  as  to 
who  owned  these  lands?"  propounded  by  appellees  to  their  witness 
Lon  C.  Hill,  that  said  question  called  for  a  conclusion  of  law  and  of 
fact  and  an  opinion  of  the  witness,  should  have  been  sustained  by 
the  court. 

Beasley  &  Beasley  and  Dougherty  &  Dougherty,  for  appellees. — 
The  deed  from  Delores  Longoria  and  husband  to  Blalack,  being  in 
fact  properly  acknowledged,  and  all  of  its  parts  being  recorded  save 
the  words  in  the  certificate  of  acknowledgment,  "and  having  the 
6ame  by  me  fully  explained  to  her,  she,  the  said  Dolores  Guzman 
de  Longoria,"  was  a  deed  duly  registered  within  the  meaning  of 
the  five  years  statute  of  limitation.  Woodson  v.  Allen,  54  Texas, 
551;  Ballard  v.  Perry,  28  Texas,  348;  Witt  v.  Harlan,  66  Texas, 
660;  Coffey  v.  Hendricks,  66  Texas,  677;  Hines  v.  Thorn,  57  Texas, 
104;  Hart  v.   Patterson,  43   S.   W.,  545. 

The  deed  from  Turner  to  Guzman  purported  to  convey  the  entire 
eastern  league  of  the  Santa  Ana  grant,  which  included  the  eastern 
three-fourths  of  said  league,  the  land  in  controversy,  and  was  a 
"deed"  within  the  meaning  of  the  five  years  statute  of  limitation. 
Tax  deed  not  void  on  its  face,  basis  for  limitation  under  five  years 
statute:  Wofford  v.  McKinna,  23  Texas,  43;  Seemuller  v.  Thorn- 
ton, 77  Texas,  156;  Flanagan  v.  Boggess,  46  Texas,  330;  Fowler  v. 
Simpson,  79  Texas,  611;  Schleicher  v.  Gatlin,  85  Texas,  270,  and 
dissenting  opinion  of  C.  J.  Stayton,  page  276;  Lamberida  v.  Barnum, 
90  S.  W.,  69.8;  Gillaspie  v.  Murray,  66  S.  W.,  252;  Kobs  v.  New 
Vol  LVII  Civil— 18. 
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York  &  T.  Land  Co.,  63  S.  W.,  1087;  Villareal  v.  McLaughlin,  62 
S.  W.,  98;  Smith  v.  Kenney,  54  S.  W.,  801;  Taylor  v.  Brymer,  42 
S.  W.,  999. 

Deed  by  married  woman  (such  fact  not  appearing  on  face  of  deed) 
not  privily  acknowledged  also  sufficient.     Fry  v.  Baker,  59  Texas,  404. 

Deed  by  administrator,  void  by  reason  of  judge's  disqualification, 
sufficient.     Halbert  v.   Martin,  30   S.  W.,  388. 

Deed  by  husband  of  land  owned  by  wife  (such  fact  not  appearing 
on  face  thereof)  sufficient.  McDonough  v.  Jefferson  County,  79 
Texas,    535. 

Immaterial  whether  grantor  had  title  or  not  if  the  deed  purports 
to  convey  the  land  it  is  sufficient.  Seemuller  v.  Thornton,  77  Texas, 
156;  Schleicher  v.  Gatlin,  85  Texas,  270;  Chamberlain  v.  Showalter, 
23  S.  W.,  1017;  Midkiff  v.  Stephens,  29   S.  W.,  54. 

A  purely  quitclaim  deed  sufficient.  McDonough  v.  Jefferson 
County,  79  Texas,  535;  Parker  v.  Newberry,  83  Texas,  430;  Harris 
v.  Bryson,  80   S.  W.,  105. 

Any  deed  not  absolutely  void  on  its  face  sufficient.  Schleicher  v. 
Gatlin,  85  Texas,  270;  City  of  El  Paso  v.  Ft.  Dearborn,  74  S.  W., 
22;  Harris  v.  Bryson,  80   S.   W.,   105. 

Deed  conveying  grantor's  "right,  title  and  interest"  purports  to 
convey  the  land.  Authorities,  supra,  and  Macmanus  v.  Orkney,  91 
Texas,    27. 

The  deed  from  Turner  to  Guzman  is  not  a  quitclaim  deed.  Aber- 
nathy  v.  Stone,  81  Texas,  433;  Garrett  v.  Christopher,  74  Texas,  453; 
Laughlin  v.  Tips,  28  S.  W.,  551  >  Lewis  v.  Terrell,  36   S.   W.,  754. 

The  language  of  a  deed  is  the  language  of  the  grantor,  and  if 
there  be  doubt  as  to  the  construction  such  should  be  resolved  against 
him.  Cundy  v.  Stafford,  80  Texas,  120;  Cartwright  v.  Trueblood, 
90  Texas,  535. 

The  premises  in  a  deed  being  clear  and  explicit  should  be  given 
effect  to  rather  than  a  provision  following  in  conflict  therewith  in 
less  clear  language,  especially  where  the  latter  would  limit  the 
former.  Cartwright  v.  Trueblood,  90  Texas,  535;  9  Am.  &  Eng. 
Ency.  Law,  p.   139,  and  authorities  cited. 

Acts  of  parties  showing  their  construction  of  deed  may  be  looked 
to  in  order  to  ascertain  intention.  Linney  v.  Wood,  66  Texas,  22; 
Heidenheimer  v.  Cleveland,  17  S.  W.,  528. 

The  deed  from  Amando  Guzman,  one  of  the  heirs  of  Julio  Guz- 
man, to  P.  E.  Blalack,  purported  on  its  face  to  convey  the  undivided 
one-eighth  of  a  tract  of  6244  acres  (fully  and  particularly  described), 
comprised  of  the  eastern  league  of  the  Santa  Ana  grant  and  the 
western  one-half  league  of  the  Gato  grant,  and  contained  the  recital: 
"The  lands  now  hereby  conveyed  being  all  of  the  land  inherited  by 
me,  said  Amando  Guzman,  in  both  the  'Gato'  and  'Santa  Ana*  grants, 
or  either  of  them,  from  my  deceased  father,  Julio  Guzman,  Sr.,  and 
his  wife,  my  mother,  Estefana  Guzman,  or  either  of  them,  as  one 
of  their  eight  children  and  heirs/'  and  thereby  sufficiently  identified 
the  particular  undivided  interest  conveyed,  and  was  a  deed  within 
the  meaning  of  the  statute  and  sufficient  as  a  basis  for  limitation 
under  the  five  years  statute,  to  the   extent   of   the  undivided    one- 
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eighth  part  of  said  tract  of  land;  and  the  deeds  from  the  other 
heirs  of  Guzman  to  Blalack,  being  similar  in  form,  were  deeds  within 
the  meaning  of  the  statute,  and  sufficient  as  a  basis  for  limitation 
to  the  extent  of  the  aggregate  interests  conveyed  or  purported  to 
be  conveyed  by  them.  Acklin  v.  Paschal,  48  Texas,  147;  Grigsby 
v.  Cole,  25  S.  W.,  680;  De  Leon  v.  McMurray,  23  S.  W.,  1038. 

A  deed  even  though  void  on  its  face  is  sufficient  as  basis  for  ten 
years  statute  of  limitation.  Wofford  v.  McEinna,  23  Texas,  36; 
Schleicher  v.  Gatlin,  85  Texas,  274;  27  Texas,  365;  13  Texas,  109; 
58  Texas,  572 ;  54  S.  W.,  924. 

EEESE,  Associate  Justice. — This  is  a  suit  in  trespass  to  try 
title  by  Titus  E.  Merriman  and  others  against  R.  E.  Blalack  and 
G.  L.  Hawkins,  to  recover  an  undivided  eight-ninths  interest  in  a 
tract  of  land  described  as  the  eastern  or  lower  three-fourths  of 
the  eastern  or  lower  league  of  a  certain  two  league  grant  to  Benigno 
Leal,  known  as  the  "Santa  Ana"  on  the  Rio  Grande  River  in 
Hidalgo   County. 

Defendants  pleaded  general  demurrer,  general  denial  and  "not 
guilty"  and,  under  appropriate  allegations,  the  statutes  of  limita- 
tion of  five  and  ten  years  as  to  the  whole  tract,  and  also  the  statute 
of  limitation  of  two  years  as  to  a  portion  of  the  land  by  them  under 
actual  enclosure.  They  deny  specially  the  title  of  plaintiffs,  assert 
title  in  themselves,  and  pray  for  removal  of  cloud  and  that  they  be 
quieted  in  their  title. 

To  this  answer  plaintiffs  filed  a  supplemental  petition  by  way  of 
reply,  denying  defendants'  title  and  denying  the  defendants*  posses- 
sion was  adverse  or  that  they  had  any  notice  thereof.  The  various 
deeds  under  which  defendants  are  alleged  to  claim  title  are  set  out 
and  it  is  alleged  that  they  do  not  afford  a  basis  for  their  claim  of 
title  by  limitation  of  five  or  ten  years,  but  that  defendants'  posses- 
sion, insofar  as  it  extended  to  the  interest  claimed  by  plaintiffs,  was 
in  subordination  to  and  not  adverse  to  their  title. 

A  trial  by  the  court  without  a  jury  resulted  in  a  judgment  for 
defendants,  from  which  plaintiffs  prosecute  this   appeal. 

The  following  are  the  material  facts,  as  gathered  from  the  court's 
conclusion  of  fact  and  from  the  evidence: 

1.  The  land  in  controversy  is  the  lower  three-fourths  of  the 
lower  or  easternmost  of  the  two  leagues  granted  by  the  Mexican 
Government  to  Benigno  Leal  in  1834,  known  as  Santa  Ana.  The 
grant  was  confirmed  and  patent  issued  to  said  Leal. 

2.  The  easternmost  or  lower  league  was  conveyed  by  Leal  and 
wife  to  Eli  T.  Merriman  in  1852,  and  that  portion  of  the  league 
herein  involved  conveyed  by  Eli  T.  Merriman  to  Henry  E.  Merri- 
man October  12,   1860.     Deeds   duly  recorded. 

3.  Henry  E.  Merriman  died  intestate  in  1861,  leaving  surviving 
as  his  sole  heirs  his  sister,  Caroline,  and  two  brothers,  the  said  Eli 
T.  and  Titus  E.,  and  the  plaintiffs  are  the  descendants  and  sole 
heirs  of  said  sister  and  brothers. 

4.  By  deed  dated  October  15,  1860,  Eli  T.  Merriman  conveyed 
by  metes  and  bounds  the  upper  or  western  one-fourth  of  the  eastern- 
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most  or  lower  league  of  Santa  Ana  to  John  Fusselman,  and  by  deed 
dated  May  3,  1861,  Fusselman  conveyed  the  same  land  to  Elizabeth 
Merriman,  both  deeds  duly  acknowledged  and  recorded. 

5.  Said  Elizabeth  Merriman  by  deed  dated  March  29,  1878,  duly 
acknowledged  and  recorded,  conveyed  said  one-fourth  league  by  metes 
and  bounds  to  Josiah  W.  Turner.  This  deed  contained  this  further 
contract  or  agreement,  "And  for  a  good  and  valid  consideration 
from  the  said  Turner  received,  I  hereby  agree  that  in  the  event  the 
tract  now  herein  conveyed  shall  be  discovered  to  constitute  one-fourth 
of  an  entire  league  owned  by  me,  then  the  said  Josiah  W.  Turner 
shall  have  the  preference  as  purchaser  of  same  at  the  rate  of  six 
hundred  dollars  for  the  whole  league,  or  a  balance  of  $350  to  be 
paid  to  me  or  my  heirs  or  assigns." 

6.  On  May  7,  1878,  the  tax  collector  of  Hidalgo  County  executed 
to  W.  T.  J.  G.  Brewster  a  deed  duly  recorded  on  the  same  day, 
which  said  deed  conveys  to  Brewster,  purchaser  at  tax  sale  for  taxes 
due  by  Elizabeth  Merriman  for  the  year  1877,  "all  the  right,  title, 
interest  and  estate  which  the  said  Elizabeth  Merriman  had  at  the 
time  which  the  assessment  before  mentioned  was  made"  to  the  league 
of  land  described  in  tax  deed  as  follows:  "4428  acres  of  land  lying 
in  the  county  of  Hidalgo  and  being  one  pf  two  leagues  originally 
granted  to  Benigno  Leal  by  the  King  of  Spain  and  confirmed  by  the 
Legislature  of  the  State  of  Texas  and  known  as  'Santa  Ann.5  Bounded 
as  follows:  On  the  east  by  a  tract  of  land  owned  by  Christobal  Leal, 
on  the  west  by  land  owned  by  C.  B.  Combe,  on  the  north  by  land 
to  me  unknown,  on  the  south  by  the  Rio  Grande  River,  having  a 
front  of  900  varas  and  a  depth  from  north  to  south  of  five  Spanish 
leagues,    being   about   thirteen    miles    below    the    town    of    Hidalgo." 

7.  By  quitclaim  deed  dated  July  1,  1879,  said  Brewster  con- 
veyed to  said  Josiah  W.  Turner  the  land  conveyed  to  him.  This 
deed  was  duly  recorded  July  1,  1879. 

8.  Said  Josiah  W.  Turner  by  deed  dated  April  24,  1882,  conveyed 
to  Julio  Guzman  "his  right,  title  and  interest  in  the  easternmost 
league  of  the  Santa  Ana  grant,"  describing  the  same  by  metes  and 
bounds,  embracing  the  whole  league  and  including  the  land  in 
controversy.  The  deed  was  duly  acknowledged  and  recorded  in  deed 
records  of  Hidalgo  County  on  the  day  of  its  date. 

As  the  decision  of  the  questions  raised  on  this  appeal  turns  largely 
upon  the  terms  of  this  deed,  so  much  of  it  as  is  material  to  an 
understanding  of  those  questions  is  here  given  in  full: 

"Know  all  men  by  these  presents,  That  I,  Josiah  W.  Turner,  a 
resident  of  the  county  of  Cameron,  in  said  State  of  Texas,  for  and 
in  consideration  of  the  sum  of  Six  Hundred  Dollars  ($600.00)  in 
lawful  money  of  the  "United  States  of  America,  to  me  actually  in 
hand  paid  by  Julio  Guzman,  a  resident  of  said  county  of  Hidalgo, 
in  said  State  of  Texas,  the  receipt  of  which  sum  I  hereby  acknowl- 
edge and  confess,  have  granted,  sold  and  conveyed  and  by  these 
presents  do  grant,  sell  and  convey  unto  the  said  Julio  Guzman,  his 
heirs  and  assigns  all  my  right,  title  and  interest  in  and  to  a  certain 
piece  or  parcel  of  land  situated  in  said  county  of  Hidalgo,  in  a 
certain  tract  of  land  called  and  known  as   'Santa  Ana/  originally 
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granted  to  Benigno  Leal  by  the  Mexican  Government,  which  Baid 
piece  or  parcel  of  land  being  one  league  of  land  out  of  the  two 
leagues  composing  said  tract  of  land  aforesaid,  being  described  and 
bounded   as   follows :" 

Then  follows  a  full  and  correct  description  of  the  lower  or  eastern- 
most league  of  the  Santa  Ana  grant,  after  which  is  the  following: 

"I  also  herein  convey  all  of  my  rights  and  interest  acquired  in 
a  certain  deed  bearing  date  July  1,  A.  D.  1879,  from  W.  J.  T.  G. 
Brewster  to  me,  the  said  Josiah  W.  Turner,  which  said  deed  is  duly 
recorded  in  book  C  of  real  estate  of  said  county  of  Hidalgo  on 
pages  186  and  187,  and  which  is  duly  made  part  hereof.  And  also 
for  a  good  and  valuable  consideration  received  from  the  said  Julio 
Guzman,  I  hereby  agree  that  in  the  event  that  Mrs.  Elizabeth  Merri- 
man  should  own  the  remaining  three-fourths  of  said  league  of  land 
herein  conveyed  according  to  the  stipulation  and  agreement  set  forth 
in  a  certain  deed  bearing  date  March  29,  1878,  from  the  said  Eliza- 
beth Merriman  to  the  said  Josiah  W.  Turner,  and  being  duly  recorded 
in  book  C  of  real  estate  of  said  county  of  Hidalgo,  on  pages  184, 
185,  as  by  reference  thereto  will  more  fully  appear,  and  which  is 
made  part  hereof  for  greater  certainty,  then  the  said  Julio  Guzman 
shall  have  the  preference  as  purchaser  of  the  same  at  the  rate  of 
three  hundred  and  fifty  dollars'  to  be  paid  either  to  me,  the  grantor 
herein,  or  to  the  said  Elizabeth  Merriman  according  to  the  tenor 
of   said    agreement   aforesaid. 

"To  have  and  to  hold  the  above  described  premises  together  with 
all  and  singular  the  rights  and  appurtenances  thereto  in  anywise 
belonging  unto  the  said  Julio  Guzman,  his  heirs  and  assigns  for- 
ever And  I  do  hereby  bind  myself,  my  heirs,  executors  and  ad- 
ministrators to  warrant  and  forever  defend  all  and  singular  the 
said  premises  unto  the  said  Julio  Guzman,  his  heirs  and  assigns, 
against  every  person  whomsoever,  lawfully  claiming  or  to  claim  the 
same   or   any   part   thereof." 

9.  Julio  Guzman  was  married  long  prior  to  1882,  his  wife  being 
Estefana.  They  had  eight  children.  Immediately  after  said  pur- 
chase from  Josiah  Turner,  in  the  spring  of  1882,  said  Guzman  had 
the  western  line  of  the  one-fourth  league  of  land  described  in  said 
deed  from  said  Turner  to  him,  which  is  also  the  western  line  of 
the  lower  league,  surveyed  by  the  county  surveyor  of  Hidalgo 
County.  Said  Guzman  accompanied  the  surveyor  and  knew  where 
the  line  was.  Immediately  after  having  had  the  land  surveyed 
said  Guzman  moved  on  the  land  with  his  said  wife  and  children. 
They  located  on  the  eastern  three-fourths  .of  the  eastern  one-half 
of  the  Santa  Ana  grant,  being  the  land  in  controversy.  Guzman 
erected  some  six  or  eight  houses  on  the  land  in  suit,  some  six  miles 
from  a  river,  near  a  lake  of  water  called  Perchuga.  He  also  built 
corrals  and  opened  up  fields  on  the  land.  Within  a  year  or  so  after 
he  went  on  the  land,  he  enclosed  that  portion  thereof  fronting  on 
the  river  in  a  pasture.  The  western  line  of  this  enclosure  extended 
from  the  river  northward  along  the  western  boundary  line  of  the 
eastern  league  of  the  Santa  Ana;  thence  eastward  to  a  point  466 
varas  east  of  the  western  boundary  line  of  the  one-half  league   of 
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the  Gato  grant  which  said  Guzman  claimed;  thence  to  the  river. 
The  enclosure  embraced  some  500  acres  of  the  land  in  suit.  Guz- 
man and  his  family  lived  continuously  on  the  land  in  suit  from 
the  spring  of  1882  until  his  death,  in  December,  1901.  Guzman 
moved  on  the  land,  claiming  same  as  his  own  under  the  deed  made 
to  him  by  Turner.  He  claimed  all  of  the  eastern  league  of  the 
grant  as  his  own  and  continuously  from  the  time  he  moved  on  the 
land  up  to  the  time  of  his  death  asserted  and  exercised  ownership 
of  the  land  and  paid  all  taxes  thereon,,  and  used  and  enjoyed  same 
by  cultivating  fields  each  year  and  grazing  horses,  sheep  and  cattle 
thereon,  and  having  exclusive  use  and  enjoyment  of  the  land  en- 
closed in  the  pasture.  Julio  Guzman  had  actual,  peaceable,  adverse, 
exclusive  and  continuous  possession  of  the  land  in  suit  and  claim- 
ing same  under  a  duly  registered  deed  from  the  spring  of  1882 
until  his  death,  in  December,  1901.  Guzman's  possession  and  claim 
of  ownership  was  open,  visible,  notorious  and  hostile  to  plaintiffs 
and  to  the  world. 

10.  Julio  Guzman  died  intestate  in  December,  1901,  his  wife 
having  previously  died.  They  had  eight  children  and  these  children 
and  their  descendants  were  their  sole  heirs  and  inherited  the  land 
in  suit. 

11.  P.  E.  Blalack  by  deeds  duly  executed  by  said  heirs  and  the 
legal  guardians  of  such  of  them  as  were  minors,  succeeded  to  the 
title  of  all  of  said  heirs.  These  deeds  were  executed  and  recorded 
at  various  times  from  February  to  August,  1902.  By  each  deed  the 
grantor  therein  conveyed  to  Blalack  the  undivided  interest  owned 
by  him  or  her  in  the  land  in  controversy  as  one  of  the  heirs  of 
Julio  Guzman,  specifying  the  amount  of  such  interest,  the  several 
deeds  taken  together  conveying  the  entire  league.  The  deeds  for 
about  one-half  of  the  entire  league  were  recorded  more  than  five 
years  before  this  suit  was  filed. 

12.  After  the  death  of  Julio  Guzman  his  children  and  grand- 
children remained  in  possession  of  the  land  claiming  the  whole  of 
it  as  their  own,  and  cultivated,  used  and  enjoyed  the  same  and  had 
exclusive  and  adverse  possession  thereof  until  they  conveyed  the 
same  to  the  defendant,  P.  E.  Blalack.  When  Blalack  purchased  the 
land  from  the  Guzman  heirs  he  went  into  the  actual  possession  of 
the  land  so  purchased,  and  the  heirs  who  had  not  conveyed  to  Jiim 
admitted  him  into  possession  with  them  and  recognized  his  right 
to  the  extent  of  the  interests  conveyed  to  him,  and  said  Blalack  rec- 
ognized the  rights  of  the  heirs  who  had  not  conveyed  to  him  to  the 
extent  of  the  interest  owned  by  them,  and  Blalack  and  the  heirs  who 
had  not  conveyed  to  him  so  recognized  each  other's  rights  and  in- 
terest in  the  land  and  remained  in  the  actual  possession  thereof, 
using,  cultivating  and  enjoying  the  same,  and  claiming  the  same  as 
their  own  adverse  to  the  world  and  continuously  up  to  the  filing  of 
this  suit. 

13.  All  taxes  on  the  land  in  suit  from  1882  have  been  paid  for 
each  year  as  they  accrued  in  full,  first  Julio  Guzman  during  his 
life,  then  by  his  children  and  grandchildren  until  they  sold  to  Bla- 
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lack,  and  then  by  Blalack  until   he  sold  to   Hawkins,  and   then  by 
Hawkins   and   Blalack  up   to   this   time. 

The  suit  was  instituted   May   1,   1907. 

By  the  first  assignment  of  error  and  the  several  propositions  there- 
under appellants  assail  the  ninth  conclusion  of  fact  of  the  trial 
court,  wherein  the  court  finds  that  by  deed  dated  April  24,  1882, 
Josiah  W.  Turner  conveyed  to  Julio  Guzman  all  his  right,  title  and 
interest  in  the  easternmost  league  of  the  Santa  Ana  grant,  including 
the  land  in  suit.  One  objection  to  this  finding  is  that  it  offends 
against  that  provision  of  the  statute  which  requires  conclusions  of 
fact  and   law  to  be  separate.     There  is   no   merit   in   the   objection. 

Another  objection  is  that  the  deed  referred  to  in  the  findings  does 
not  purport  to  convey  anything  to  the  said  Guzman  except  one- 
fourth  of  a  league  that  Turner  had  acquired  from  Elizabeth  Merri- 
man, together  with  whatever  right  might  have  been  given  by  Mrs. 
Merriman  to  Turner,  by  way  of  option,  to  purchase  the  other  three- 
fourths,  which  is  the  land  in  controversy.  The  merits  of  appellants' 
case  rest  very  largely  upon  the  construction  of  this  deed  from  Tur- 
ner to  Guzman  as  a  basis  for  the  claim  of  title  by  limitation  of 
five  and  ten  years  by  appellees,  without  which  appellants  are  entitled 
to  recover.  This  deed  has  been  fully  set  out  in  our  eighth  finding 
of  fact,  which  differs  from  the  ninth  conclusion  of  fact  of  the  trial 
court  here  objected  to  only  in  having  a  fuller  statement  of  the  con- 
tents  of   the   deed. 

If  this  instrument  is,  properly  construed,  a  deed  to  the  land  in 
controversy,  as  found  by  the  trial  court,  within  the  meaning  of  five 
years  statute  of  limitation,  or  a  memorandum  of  title  thereto  within 
the  meaning  of  the  ten  years  statute,  it  must  be  held  that  Guzman's 
title  was  complete  under  both,  recorded  at  the  time  of  his  death, 
as  there  is  no  dispute  that  it  was  recorded  on  the  day  of  its  date, 
and  the  evidence  is  sufficient  to  sustain  the  finding  of  the  trial  court, 
which  we  have  adopted  in  our  findings  of  fact,  as  to  payment  of 
taxes,  which  wras  in  fact  admitted  by  appellants,  and  peaceable,  ad- 
verse possession  by  Guzman  from  1882  to  1901,  and  those  holding 
his   title  since  his   death. 

But  appellants  contend  that  it  is  neither  such  a  deed  to  the  land 
as  would  support  the  five  years  statute,  nor  such  a  memorandum 
of  title  as  would  support  the  ten  years  statute,  but  that  it  merely 
conveys  to  Guzman  the  option  to  purchase  the  three-fourths  league, 
given  to  Turner  by  the  deed  to  him  by  Mrs.  Merriman  as  a  part 
of  her  deed  for  the  upper  one-fourth   of  the  league. 

Appellants  arrive  at  this  conclusion  by  disregarding  that  part  of 
the  deed  in  terms  conveying  the  land  to  Guzman,  or  absolutely 
subordinating  the  same  to  the  additional  stipulation  in  the  deed 
with  regard  to  the  agreement  of  Mrs.  Merriman  in  her  deed  to 
Turner  of  the  one-fourth  league,  referring  to  the  option  to  purchase 
the   other   three-fourths   in   case   it   be    discovered    that    she    owns    it. 

Turner  had  a  deed  to  the  league  from  Brewster,  who  in  turn  had 
the  deed  from  the  tax  collector.  Turner  then  had  this  title  to  the 
lower  league,  and  in  addition  had  the  deed  from  Elizabeth  Merriman 
for    the   upper  one-fourth    of   the    league,    containing    the    option    to 
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purchase  the  other  three-fourths  if  it  should  be  discovered  that  it 
belonged  to  her.  It  seems  to  us  that  in  these  circumstances  there 
is  no  sound  basis  for  appellants'  contention  that  the  intention,  as 
shown  by  Turner's  deed  to  Guzman,  so  far  as  the  land  in  suit  is 
concerned,  was  to  pass  only  the  option  to  purchase  the  three-fourths 
of  the  league.  Certainly,  no  such  construction  can  be  given  the 
terms  of  the  deed.  The  deed  first,  in  express  and  appropriate  terms, 
conveys  by  metes  and  bounds  the  grantor's  right,  title  and  interest 
in  the  entire  league,  and  then  proceeds:  "I  also  convey  all  of  my 
right,  title  and  interest"  in  the  land  conveyed  by  the  Brewster  deed. 
"And  also  for  a  good  and  valuable  consideration"  makes  the  agree- 
ment shown  with  regard  to  the  option  contained  in  the  Merriman 
deed  to  Turner,  referring  to  the  three-fourths  as  three-fourths  of 
"said  league  of  land  herein  conveyed."  The  use  of  the  language 
"in  the  event  Mrs.  Merriman  should  own  the  remaining  three-fourths 
of  said  league  herein  conveyed"  must  be  taken  to  refer  only  to  the 
terms  of  the  option  agreement  wliich  embraced  only  the  lower  three- 
fourths  of  the  league  and  can  not,  in  the  face  of  the  positive  terms 
of  the  conveyance  of  the  entire  league  preceding,  be  taken  as  limit- 
ing such  conveyance  to  the  one-fourth  of  the  league  conveyed  by 
Mrs.  Merriman  to  Turner.  The  deed  also  concludes  with  a  general 
warranty  of  title  of  the  "said  premises."  No  reference  is  made  to 
the  one-fourth  of  the  league,  and  the  warranty  clearly  refers  to  the 
title  to  the  entire  league  embraced  in  the  conveyance.  It  seems 
clear  to  us  that  the  primary  purpose  of  the  deed  was  to  convey  the 
entire  league,  but  to  provide  against  the  contingency  of  the  title 
under  the  tax  deed  proving  invalid,  by  giving  Guzman  the  benefit, 
for  whatever  it  was  worth,  of  the  conditional  option  of  purchase  from 
Mrs.  Merriman  of  the  lower  three-fourths  of  the  league.  Guzman 
so  understood  it.  for  he  paid  taxes  on  the  entire  league  and  settled 
and  placed  his  improvements  on  the  lower  three-fourths,  which  is 
the  land  in  suit.  We  have  discussed  thus  fully  the  terms  of  this 
deed  for  the  reason  that  the  appellants'  whole  case  seems  to  rest  upon 
the  construction  thereof  claimed  by  them.  The  first  assignment  of 
error    must    be    overruled. 

By  the  second  assignment  of  error  appellants  complain  of  the 
tenth  conclusion  of  fact  of  the  trial  court  wherein  it  is  found  that 
Julio  Guzman  built  corrals  and  opened  up  fields  without  stating 
where  said  corrals  were,  or  where  said  fields  were  on  the  land,  or 
identifying  in  any  manner  the  portion  of  the  land  enclosed,  or  the 
quantity  thereof.  It  is  a  sufficient  answer  to  this  assignment  to 
say  that  if  the  findings  in  question  were  not  full  or  definite  enough, 
appellant  should  have  requested  fuller  or  more  definite  findings.  The 
findings  in  question,  however,  which  are  copied  in  full  as  the  find- 
ings of  this  court  as  paragraph  nine  thereof,  are  not  subject  to  the 
objection  made.  They  are  in  fact  based  upon  an  agreement  as  to 
these  facts  on  the  part  of  appellants.  It  is  not  material  on  what 
particular  portion  of  the  land  in  suit  the  fields,  corrals  and  houses 
were  located.  The  court  clearly  finds  the  extent  and  character  of 
the  improvements  and  that  they  were  located  on  the  land  in  dis- 
pute,  which  was   admitted.     There   is   no   merit   in   the   assignment. 
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The  third  assignment  of  error  can  not  be  sustained.  The  deed 
from  Amado  Guzman  to  Blalack  describes  the  land  conveyed  as  an 
undivided  780%  acres  out  of  a  part  of  the  Gato  grant,  describing 
it  and  the  lower  or  easternmost  league  of  the  Santa  Ana  grant, 
which  is  clearly  identified;  and  also  described  the  interest  convoyed 
as  his  one-eighth  interest  as  one  of  the  eight  children  of  Julio  Guz- 
man and   wife. 

The  finding  of  the  court,  referred  to  in  the  fourth  assignment 
of  error,  that  the  deed  from  Mrs.  Longoria  and  husband  to  Blalack 
was  duly  recorded,  was  error.  The  deed  showed  on  its  face  that  the 
property  conveyed  was  the  separate  property  of  Mrs.  Longoria,  and 
the  record  of  the  deed  exhibited  showed  that  in  recording,  an  essen- 
tial part  of  the  certificate  of  her  acknowledgment  was  omitted. 
Under  these  facts  it  could  not  be  said  that  the  deed  was  duly 
recorded.  (Taylor  v.  Harrison,  47  Texas,  45-4.)  The  original  deed 
was  introduced  in  evidence  showing  the  execution  of  the  conveyance 
and  it  was  not  material  to  appellees'  rights,  as  we  view  the  case  upon 
the  limitation  title,  that  this  deed  should  have  been  recorded.  The 
limitation  title  was  complete  in  Julio  Guzman  at  his  death.  The 
error    is    entirely    immaterial. 

There  is  no  error  in  the  fifth  assignment  of  error,  which  com- 
plains of  the  twentieth  and  twenty-first  conclusions  of  fact  of  the 
trial  court.  The  facts  as  found  with  regard  to  the  extent  and  char- 
acter of  the  improvements  on  the  land,  and  the  acts  of  cultivation, 
use  and  enjoyment,  evidencing  the  actual  possession,  are  entirely 
sufficient  to  support  the  limitation  title  to  the  entire  tract  held 
under  the  deed  to  Guzman,  whether  it  be  held  as  a  duly  registered 
deed  under  the  five  years  statute  or  a  written  memorandum  of  title 
under  the  ten  years  statute.  We  have  held  that  the  instrument  was, 
in  fact,  a  deed,  conveying  the  entire  league. 

What  has  been  said  with  regard  to  the  effect  of  the  deed  from 
Turner  to  Guzman  sufficiently  answers  the  first  and  second  proposi- 
tions under  sixth  assignment  of  error.  With  regard  to  the  second 
proposition,  the  several  deeds  from  the  heirs  of  Julio  Guzman  to 
Blalack  clearly  show  that  the  undivided  interest  owned  by  each 
grantor  as  one  of  the  heirs  of  Julio  Guzman  and  wife,  was  intended 
to  be  and  was  conveyed.  It  clearly  appears  that  separate  interests 
were  conveyed  by  each  deed,  the  sum  of  the  deeds  embracing  the 
whole.  The  case  of  Noble  v.  Hill,  8  Texas  Civ.  App.,  171,  and 
other  cases  to  the  same  effect  cited  by  appellants  are  not  in  point. 

We  overrule  the  seventh  assignment  of  error.  There  is  no  merit 
in  either  of  the  three  propositions  advanced  by  appellants  there- 
under. The  deed  of  Josiah  Turner  was  a  duly  registered  deed  to 
the  land  in  dispute,  and  the  actual  possession  thereunder  was  shown 
to  be  adverse  to  all  the  world.  .It  was  not  necessary,  under  the 
facts  established,  that  Guzman  should  have  ever  otherwise  repudiated 
the  title  of  appellants,  or  otherwise  notified  appellants  of  his  claim 
of  title,  to  set  the  statute  of  limitation  in  motion.  It  is  not  neces- 
sary to  repeat  here  what  we  have  said  elsewhere  as  to  the  effect  of 
the  deed  to  Guzman  by  Turner.  It  was  not  a  quitclaim  deed,  al- 
though  it   contained   the   terms   "all    my    right,   title    and    interest."  • 
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The  habendum  clause  is  "to  have  and  to  hold  the  above  described 
premises,"  etc.,  and  there  is  a  general  warranty  of  "all  and  singular 
the  said  premises."  In  that  portion  of  the  deed  containing  the 
transfer  to  Guzman  of  Turner's  right  under  the  option  agreement 
with  Elizabeth  Merriman  the  reference  is  to  the  three-fourths  "of 
the  said  league  herein  conveyed,"  evidently  referring  to  the  former 
portion  of  the  instrument  as  a  conveyance  of  the  entire  league,  and 
showing  that  the  grantor  so  understood  it.  It  seems  to  be  settled 
by  the  authorities  in  this  State  that  such  a  deed  is  not  a  mere  quit- 
claim, but  conveys  the  land,  and  not  a  mere  chance  of  title.  (Gar- 
rett v.  Christopher,  74  Texas,  453;  Abernathy'  v.  Stone,  81  Texas, 
433;  Evans  v.  Ashe,  108  S.  W.,  403;  Wynne  v.  Wood,  41  Texas  Civ. 
App.,  235;  Laughlin  v.  Tips,  8  Texas  Civ.  App.,  649;  Bedford  v. 
Baynor  Cattle  Co.,  13  Texas  Civ.  App.,  623;  Moore  v.  Swift,  29 
Texas  Civ.  App.,  53;  Pool  v.  Foster,  49  S.  W.,  924.)  It  would 
seem  that  if  the  deed  were  a  mere  quitclaim  deed  it  would  support 
the  plea  of  limitation  of  both  five  and  ten  years.  (McDonough  v. 
Jefferson  Co.,  79  Texas,  535;  Parker  v.  Newberry,  83  Texas,  430; 
Harris  v.  Bryson,  34  Texas  Civ.  App.,  532.) 

The  court  found  that  appellants  showed  title  and  were  entitled  to 
recover  unless  appellees  were  entitled  to  the  land  under  their  claim 
of  title  by  limitation.  Appellees  had  no  other  title,  and  if  the  deed 
to  Guzman  was  sufficient  to  support  such  claim,  it  was  all  appellees 
needed.  But  we  entertain  no  doubt  that  the  deed  in  fact  conveyed 
the  entire  league.  What  we  have  said  disposes  of  the  eighth,  ninth, 
tenth  and  eleventh  assignments  of  error  and  the  propositions  there- 
under,  which   are   overruled. 

By  their  twelfth  assignment  of  error  appellants  assails  the  con- 
clusion of  the  trial  court  that  appellees  were  entitled  to  recover 
the  land  under  their  plea  of  five  years  limitation.  We  have  held 
that  the  deed  to  Guzman  was  sufficient  as  a  registered  deed  to  the 
land  to  support  this  defense.  As  we  have  found  in  our  conclusions 
of  fact,  the  evidence  was  amply  sufficient  to  establish  on  the  part  of 
Guzman  actual,  peaceable  and  adverse  possession,  together  with 
cultivation,  use  and  enjoyment  thereof  from  the  date  of  his  deed  in 
1882  up  to  the  date  of  his  death,  in  1901,  a  period  of  nineteen 
years,  with  payment  of  taxes  for  each  year  of  such  possession.  The 
evidence  leaves  no  doubt  of  such  possession,  and  as  little  doubt  that 
it  was  adverse  to  appellants  and  everybody  else  and  exclusive  as  to 
them,  and  that  it  was  held  under  a  claim  of  title  to  the  land  in 
controversy,  and  not  any  less  interest.  Xot  only  is  the  evidence 
sufficient  to  sustain  the  trial  court's  findings  on  this  point,  but  it 
really  excludes  any  other  conclusion,  based  as  it  is  upon  admis- 
sions of  appellants  by  agreement  shown  in  the  record.  The  title  by 
Jimitation  being  complete  in  Julio  Guzman  at  his  death  descended 
denop8  wlB  an/11passed  by  their  doeds  to  appellees.  But  the  evi- 
tlTs   JZ  U"7  ■ SUpports   the  conclusion   of  the  trial   court  that 
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of  ten  years,  up  to  the  filing  of  this  suit  in  1907.  It  is  true  that 
not  all  of  these  deeds  were  recorded  five  years  prior  to  the  filing  of 
the  suit,  and  one  of  them,  that  of  Mrs.  Longoria,'  was  not  duly 
recorded  at  all,  but  this  did  not  affect  the  limitation  title  complete 
at  date  of  Guzman's  death,  nor  the  ten  years  limitation  title  at  all. 
The  twelfth  assignment  of  error  raises  the  question  here  discussed 
and   is   overruled. 

No  objection  was  made  to  the  admission  of  the  Longoria  deed 
except  as  a  recorded  deed  to  support  the  statute  of  limitation  of  five 
years.  We  have  seen  that  the  error  of  the  court  in  holding  that  the 
deed  was  duly  recorded,  was  immaterial  and  harmless.  The  thir- 
teenth, fourteenth  and  fifteenth  assignments  of  error  can  not  be 
sustained. 

Appellees  were  permitted,  over  the  objections  of  appellants  that 
the  questions  called  for  the  conclusions  of  the  witness,  to  ask  a 
witness  whether  Julio  Guzman  paid  taxes  for  the  Merriman  people 
or  anyone  else,  to  which  the  witness  answered:  "For  the  land," 
and  to  a  further  question  who  he  paid  taxes  for,  whether  for  him- 
self or  for  any  other  person,  the  witness  answered:  "For  himself." 
We  think  there  is  no  merit  in  the  objection  and  it  was  properly 
overruled.  By  written  agreement  filed  in  the  suit  it  was  admitted 
that  Julio  Guzman  paid  all  taxes  on  the  land  in  suit  as  they  ac- 
crued for  each  year,  up  to  the  time  of  his  death,  and  after  his  death 
all  taxes  were  paid  by  his  children  until  they  conveyed  to  Blalack, 
and  that  Blalack  and  Hawkins  had  paid  all  taxes  since  their  respec- 
tive purchases.  The  presumption  would  be  that  the  taxes  were  paid 
by  Guzman  himself.  The  objection  that  the  answers  aforesaid  were 
the  conclusion  of  the  witness  is  not  sound. 

The  same  may  be  said  with  regard  to  the  testimony  referred  to  in 
the  seventeenth  assignment  of  error,  as  to  whether  or  not  Blalack  took 
possession  of  the  land  after  he  bought.  This  fact  was  also  proven 
by  Blalack   and  was   practically   undisputed. 

Objection  was  also  made  to  the  testimony  of  the  witness  Julio 
Guzman,  Jr.,  that  neither  he  nor  any  of  his  brothers  and  sisters 
recognized  any  other  as  having  any  rights  in  the  land.  The  objec- 
tion was  that  such  testimony  was  the  conclusion  of  the  witness  and 
was    properly    overruled. 

The  evidence  of  Julio  Guzman  referred  to  in  the  nineteenth  as- 
signment, and  objection  thereto,  was  of  the  same  general  character. 
The  assignment  presents  no  ground   for  reversal. 

All  of  this  testimony  referred  to  above  was  addressed  to  the  char- 
acter of  Guzman's  possession  and  claim.  It  may  be  said  that  the 
fact  of  this  possession  and  that  it  was  exclusive  as  to  the  entire 
tract  in  controversy  was  practically  undisputed  and  established  be- 
yond question  by  evidence  not  objected  to.  If  we  are  correct  in  the 
construction  we  have  given  the  deed  from  Turner  to  Guzman,  his 
entry  into  possession  immediately  upon  the  execution  of  the  deed, 
establishing  his  residence  and  building  houses  and  corrals  and  fenc- 
ing an  extensive  tract  and  using  the  same  for  a  pasture,  and  the 
payment  of  taxes  on  the  entire  tract  every  year,  all  of  which  is 
established   by  undisputed   evidence,   would    of   itself   establish    prima 
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facie  that  such  entry  and  possession,  use  and  enjoyment  were  based 
upon  the  deed  and  a  claim  of  title  thereunder  to  the  entire  tract  con- 
veyed by  the  deed.  During  all  of  the  time  since  such  entry  in  1882 
no  evidence  which  we  have  been  able  to  find  in  the  record,  or  which 
has  been  referred  to  in  the  brief,  except  the  evidently  unintentional 
statement  of  Julio  Guzman,  afterwards  corrected  by  him,  that  his 
father  only  claimed  the  land  fenced,  has  the  slightest  tendency  to 
show  that  Guzman  recognized  any  other  title  or  claim  of  title,  or 
claimed  less  than  the  deed  conveyed  to  him.  Appellees  seem  to  have 
undertaken  affirmatively  to  show  that  Guzman,  and  those  claiming 
under  him  after  his  death,  asserted  exclusive  ownership  and  recog- 
nized no  other  title,  and  much  of  the  testimony  objected  to  was  to 
this  general  effect.  If  the  rules  of  evidence  were  violated  in  the 
admission  of  any  of  it,  such  error  would  not  require  or  authorize  a 
reversal  of  the  judgment,  particularly  in  a  trial  by  the  court  with- 
out a  jury.  With  this  statement,  and  without  further  discussion, 
the  twentieth,  twenty-third,  twenty-fourth,  twenty-fifth  and  twenty- 
seventh  assignments  of  error,  none  of  which  present  any  grounds 
for  reversal  of  the  judgment,  are  overruled. 

The  testimony  of  the  witness  James  B.  Wells,  referred  to  in  the 
twenty-sixth  assignment,  that  when  approached  by  a  man  by  the 
name  of  Merriman  to  institute  suit  for  recovery,  he  made  investiga- 
tion of  the  title  and  declined  the  employment,  was  in  substance  and 
effect  nothing  more  than  the  opinion  of  the  witness  that  he  did  not 
think  said  Merriman's  claim  valid.  It  was  error  to  admit  the  tes- 
timony whether  it  be  as  to  the  contents  of  a  letter  not  produced,  on 
which  ground  it  was  also  objected  to,  or  that  generally  it  was  imma- 
terial and  irrelevant.  Notwithstanding,  however,  appellant's  state- 
ment in  the  brief  that  this  witness  was  the  most  effective  witness 
against  them,  and  that  he  is  a  lawyer  of  great  reputation  and 
standing  in  that  section,  we  can  not  bring  ourselves  to  think  that 
this  evidence  influenced  the  court  in  its  judgment,  especially  when 
the  practically  undisputed  and  unobjectionable  evidence  in  the  rec- 
ord fully  supports  the  judgment.  The  testimony  of  the  witness  that 
he  knew  it  was  Guzman's  land  and  that  he  lived  on  it,  could  not 
amount  to  more,  or  be  understood  to  mean  more,  than  that  witness 
knew  that  Guzman  had  a  deed  to  the  land  and  was  claiming  it, 
which  was  undisputed,  except  by  appellants'  contention  that  the  deed 
to  him  did  not  convey  the  land  in  dispute. 

The  testimony  referred  to  in  the  twenty-first,  twenty-second,  twen- 
ty-ninth and  thirtieth  assignments  of  error  is  of  such  a  character 
that  if  objectionable  at  all,  its  admission  does  not  require  or  author- 
ize a  reversal  of  the  judgment.  The  testimony  was  of  the  most 
trivial  character  and  could  not  reasonably  be  supposed  to  have  in- 
fluenced the  court  in  view  of  the  sufficiency  of  the  other  evidence 
generally  to  establish  the  facts  upon  which  the  judgment  is  based. 
The  witness  L.  0.  Hill  beinc:  asked  whether  Julio  Guzman  claimed 
ownership  and  possession  of  this  land  at  that  time  (1000),  an- 
swered: "Yes,  sir.  Everybody  in  this  country  knew  that  Julio 
Guzman  owned  it;  that  it  was  his  ranch  and  land  there."  The  lat- 
ter part  of  the  answer  was  objectionable  as  not  being  responsive  to 
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the  question  and  for  that  reason  should  have  boon  stricken  out,  but 
it  was  utterly  immaterial.  It  did  not  at  all  matter  whether  anyone 
actually  knew  of  Guzman's  claim  and  po>session.  The  recorded  deed 
furnished  evidence  of  the  claim,  and  his  possession  was  open  and 
notorious.  Such  error  as  there  was  in  admitting  the  testimony  and 
refusing  to  strike  it  out  was  harmless  in  view  of  the  whole  testimony. 

The  thirty-second,  thirty-third  and  thirty-fourth  assignments  of 
error  are  addressed  to  the  error  of  the  court  in  refusing  to  render 
judgment  for  appellants  and  in  rendering  judgment  for  appellees. 
In  view  of  our  findings  of  fact,  and  what  we  have  said  of  the  evi- 
dence, further  extension  of  this  opinion  in  a  discussion  of  these  as- 
signments seems  to  us  unnecessary.  The  trial  court  found  that  ap- 
pellants had  title  and  were  entitled  to  recover  the  land,  unless  their 
claim  was  defeated  by  the  claim  of  title  in  appellees  under  the  stat- 
ute of  limitation,  but  further  found  in  favor  of  appellees'  claim 
under  five  years  limitation.  The  court  may  as  well  have  sustained 
also  that  title  under  ten  years  statute.  If  we  are  correct  in  our 
interpretation  of  the  deed  from  Turner  to  Guzman,  the  practically 
undisputed  evidence  establishes,  in  our  mind,  beyond  question  appel- 
lees' claim  under  both  the  five  and  ten  years  statute,  with  such  con- 
clusiveness as  to  render  such  errors  as  may  have  been  committed  in 
the  admission  of  testimony  harmless,  even  if  the  trial  had  been  with 
a  jury.  It  may  be  said  that  if  appellees  had  no  other  claim  of  title 
except  that  und^r  the  statute  of  limitation  of  five  years,  resting  upon 
their  duly  recorded  deeds  from  the  heirs  of  Julio  Guzman  and  wife, 
such  title  was  established  only  to  about  one-half  of  the  land,  but 
the  actual,  peaceable  and  adverse  possession  of  Julio  Guzman  from 
1882  to  his  death,  in  1901,  and  of  his  heirs  from  that  date  up  to 
their  conveyances  to  Blalack,  in  1902,  under  duly  recorded  deeds, 
with  payment  of  taxes,  was  so  conclusively  established  that  no  other 
judgment  than  one  for  appellees  could  have  properly  been  rendered. 
In  such  case  the  judgment  should  not  be  reversed  on  account  of 
immaterial  errors  which  may  have  been  committed  in  a  trial  by  the 
court,  in  the  admission  of  evidence. 

We  have  carefully  examined  all  of  the  assignments  of  error  and 
the  several  propositions,  advanced  under  each,  which  are  severally 
overruled,  and  we  have  concluded  that  none  of  them  present  any 
ground   for   reversal   and   the   judgment   is   therefore   affirmed. 

Affirmed. 

Writ  of  error  refused. 


W.  E.  Bledsoe  v.  Jaspeb  N\  Haoty. 

Decided  October  27,   1009. 

1. — Evidence — Recorded  Deed — Acknowledgment  before  Unauthorized  Officer — ' 

Amended  Statute  of  1907. 

A  deed  to  land  in  Texas  acknowledged  in  another  State  before  a  justice 
of  the  peace,  an  officer  not  authorized  by  the  law  of  Texas  to  take  acknowledg- 
ments, but  on  record  for  more  than  ten  years  without  the  assertion  of  adverse 
claim,  was  admissible  in  evidence  without  proof  of  its  execution,  when  offered  by 
defendant  in  an  action  of  trespass  to  try  title  to  show  an  outstanding  legal 
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title  in  the  grantee,  as  against  plaintiffs  who  claimed  under  a  subsequent  deed 
from  the  same  grantor. 

2. — Same. 

The  words  "acknowledged  in  the  manner  required  by  law,"  in*  article  2312, 
Revised  Statutes,  and  in  the  second  clause  of  the  amendment  to  that  section  by 
the  Act  of  April  23,  1907,  Laws  30th  Leg.,  p.  308,  referred  to  the  authority  of 
the  officer  to  take  the  acknowledgment  as  well  as  to  the  form  of  certificate 
required,  and  the  amendment  made  such  deeds,  where  recorded  for  ten  years, 
admissible  without  proof  of  their  execution,  though  acknowledged  before  an 
unauthorized  officer. 

3. — Limitation— Tax  Deed. 

A  deed  under  tax  sale  will  not  support  limitation  by  possession,  use,  etc.,  for 
five  years  under  a  recorded  deed,  until  the  expiration  of  the  two  years  given  the 
owner  in  which  to  redeem;  possession  under  such  deed  was  not  adverse  to  the 
owner  during  the  time  allowed  for  redemption. 

Appeal  from  the  District  Court  of  Lubbock  County.  Tried  below 
before  Hon.  L.   S.  Kinder.  " 

Oeorge  L.  Beatty  and  John  R.  McOee,  for  appellant. — The  deed 
in  question  came  within  the  provision  of  the  healing  Act  of  the  Thir- 
tieth Legislature  and  should  have  been  admitted  in  evidence  for  the 
purpose  of  proving  the  existence  of  a  superior  legal  title  outstanding 
in  the  said  T.  W.  Campbell.  Adam  &  Wicks  v.  Hous$,  61  Texas, 
641;  Kaufman  v.  Shellworth,  64  Texas,  180;  Kinlpid  v.  Lee,  119 
S.  W.,  342;  Acts  of  30th  Legislature,  p.   308. 

The  defendant  having  at  the  proper  time  and  form  "interposed  the 
plea  of  the  five  years  statute  of  limitation  and  proven  on  the  trial 
the  adverse,  peaceable  and  continuous  possession  of  himself  and 
those  whose  estate  he  has,  of  the  land  in  controversy,  using  and 
enjoying  the  same  for  more  than  five  years  next  preceding  the  com- 
mencement of  this  suit,  under  deeds  duly  registered,  and  proved 
the  payment  of  all  taxes  due  on  the  land  during  said  period  of  time, 
the  court  should  have  sustained  this  plea.  Seemuller  v.  Thornton, 
77  Texas,  158;  Cantragrel  v.  Von  Lupin,  58  Texas,  576;  Wofford 
v.  McKinna,  23  Texas,  43;  Fry  v.  Baker,  59  Texas,  404;  Callen 
v.  Collins,  120  S.  W.,  549;  City  of  El  Paso  v.  Ft.  Dearborn  Natl. 
Bank,   96   Texas,   496;    Fowler   v.    Simpson,    79   Texas,    618. 

Bean  &  Klett,  H.  C.  Randolph  and  Dillard  &  Dillard,  for  appel- 
lee.— The  deed  was  not  acknowledged  before  nor  certified  to  by  any 
officer  authorized  by  the  laws  of  Texas  to  take  acknowledgments 
and  make  certificates  thereof  to  entitle  said  instruments  to  record; 
not  being  lawfully  recorded,  the  certified  copy  was  of  no  greater 
force  than  the  original,  and  the  court  properly  rejected  said  certified 
copy  of  the  instrument  taken  from  the  records.  Rev.  Stats.,  1895, 
arts.  4614,  4616,  4663;  Rev.  Stats.,  1879,  art.  4306;  Acts  1907, 
p.  308;  McKie  v.  Anderson,  78  Texas,   210. 

Under  a  tax  sale  deed  providing  for  defendant's  right  of  redemp- 
tion for  two  years  from  date  of  sale,  the  possession  is  not  adverse 
during  said  period  of  two  years,  and  said  period  during  which  the 
right  of  redemption   exists   should   be   excluded  from   the   time   of 
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possession.     Sayles*  Kev.   Stats.,  art.   5232n;  Davis  v.   Hurst,  14   S. 
W.,  610;  Beatty  v.  O'Harrow,  49  Texas  Civ.  App.,  404. 

RICE,  Associate  Justice. — This  is  an  action  of  trespass  to  try 
title,  brought  in  the  usual  form,  by  appellee  against  appellant  for 
the  title  and  possession  of  eighty  acres  of  land  in  Lubbock  County, 
Texas. 

The  defendant  answered  by  plea  of  not  guilty  and  the  five  years 
statute  of  limitations.  The  case  was  tried  by  the  court  without  a 
jury,  resulting  in  a  judgment  in  favor  of  appellee,  from  which  this 
appeal  is  prosecuted. 

The  appellee  showed  title  from  the  sovereignty  of  the  soil  to  him- 
self by  deeds  properly  recorded,  and  the  judgment  rendered  ill  his 
favor  is  proper,  provided  '  the  action  of  the  court  was  correct  in 
excluding  a  deed  offered  in  evidence  by  appellant,  showing  an  out- 
standing legal  title  in  one  Thomas  W.  Campbell  to  the  land  in  con- 
troversy, or  the  conclusion  of  the  court  to  the  effect  that  the  statute 
of  limitations  did   not  apply. 

Appellant  contends  by  his  first  assignment  that  the  trial  court 
erred  in  refusing  to  admit  in  evidence  the  deed  from  Charles  W. 
Lindley  and  Marian  T.  Lindley,  his  wife,  purporting  to  convey  said 
land  to  Thomas  W.  Campbell,  dated  the  14th  day  of  February,  1881, 
and  recorded  in  the  proper  county  on  the  24th  of  February  next 
thereafter,  contending  by  his  proposition  thereunder  that  if  the 
same  had  been  so  admitted  it  would  have  shown  a  conveyance  of  an 
outstanding  legal  title  to  the  land  in  controversy  to  said  Campbell 
long  prior  to  the  time  when  plaintiff  acquired  the  deed  under  which 
he  claims  from  said  Lindley.  On  the  trial  the  defendant  offered  in 
evidence  a  deed  from  Lindley  and  wife,  of  Park  County,  in  the  State 
of  Indiana,  conveying  the  land  involved  to  Thomas  W.  Campbell. 
This  deed  was  acknowledged  by  Lindley  and  wife  before  John  J. 
Woody,  a  justice  of  the  peace  in  and  for  said  county  on  the  14th 
day  of  February,  1881,  and  duly  recorded  on  the  24th  day  of  Feb- 
ruary, 1881,  in  the  proper  county,  but  the  certificate  of  acknowl- 
edgment was  defective  and  not  in  accordance  with  our  statute.  At 
the  time  this  acknowledgment  was  taken  no  officer  was  authorized 
outside  of  this  State  to  take  acknowledgments  to  deeds  of  lands  in 
this  State,  except  a  notary  public,  the  clerk  of  a  court  of  record,  or 
a  commissioner  of  deeds  for  this  State.  Appellee  therefore  contends 
that  the  action  of  the  court  in  excluding  said  deed  so  offered  in 
evidence  was  correct,  said  acknowledgment  having  been  taken  by 
an  Indiana,  justice  of  the  peace  who  was  not  authorized  so  to  do. 
But  appellant  insists  that,  notwithstanding  this  fact,  the  same  should 
have  been  admitted  in  evidence,  because  the  Act  of  the  Thirtieth 
Legislature,  approved  April  23,  1907,  p.  308,  Exchanged  the  law 
as  to  permit  its  introduction,  by  providing  for  the  admission  in 
evidence  of  any  deed  which  may  have  been  actually  recorded  for  a 
period  of  ten  years  in  the  proper* county,  irrespective  of  whether  the 
same  was  proved  or  acknowledged  in  the  manner  provided  by  the 
laws  of  this  State  or  not.  The  Act  in  question  reads  as  follows, 
to  wit: 
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"Section  1.  That  article  2312  of  the  Eevised  Civil  Statutes  of 
the  State  of  Texas  be  and  the  same  is  hereby  amended  so  as  here- 
after to  read  as  follows,  to  wit: 

"Article  2312.  Every  instrument  of  writing  which  is  permitted 
or  required  by  law  to  be  recorded  in  the  office  of  the  clerk  of  the 
County  Court,  and  which  has  been  or  hereafter  may  be  so  recorded, 
after  being  proved  or  acknowledged  in  the  manner  provided  by  the 
laws  of  this  State  in  force  at  the  time  of  its  registration,  or  at  the 
time  it  was  proved  or  acknowledged,  or  every  instrument  which  has 
been  or  hereafter  may  be  actually  recorded  for  a  period  of  ten  years 
in  the  book  used  by  said  clerk  for  the  recording  of  such  instruments, 
whether  proved  or  acknowledged  in  such  manner  or  not,  shall  be  ad- 
mitted as  evidence  in  any  suit  in  this  State  without  the  necessity 
of  proving  its  execution;  provided  no  claim,  adverse  or  inconsistent 
to  the  one  evidenced  by  such  instrument,  shall  have  been  asserted 
during  that  ten  years;  provided,  that  the  party  to  give  such  instru- 
ment in  evidence  shall  file  the  same  among  the  papers  of  the  suit 
in  which  he  proposes  to  use  it,  at  least  three  days  before  the  com- 
mencement of  the  trial  of  such  suit,  and  give  notice  of  such  filing 
to  the  opposite  party  or  his  attorney  of  record;  and  unless  such 
opposite  party,  or  some  other  person  for  him,  shall,  within  three 
days  before  the  trial  of  the  cause,  file  an  affidavit  stating  that  he 
believes  such  instrument  of  writing  to  be  forged.  And  whenever  any 
party  to  a  suit  shall  file  among  the  papers  of  the  cause  an  affidavit 
stating  that  any  instrument  of  writing,  recorded  as  aforesaid,  has 
been  lost,  or  that  he  can  not  procure  the  original,  a  certified  copy 
of  the  record  of  any  such  instrument  shall  be  admitted  in  evidence 
in  like  manner  as  the  original  could  be.  And  after  such  instrument 
shall  have  been  actually  recorded,  as  herein  provided  for  a  period 
of  ten  years,  it  shall  be  no  objection  to  the  admission  of  same,  or  a 
certified  copy  thereof,  as  evidence,  that  the  certificate  of  the  officer 
who  took  such  proof  or  acknowledgment  is  not  in  form  or  substance 
such  as  required  by  the  laws  of  this  State,  and  said  instrument 
shall  be  given  the  same  effect  as  if  it  were  not  so  defective. 

"Sec.  2.  The  fact  that  there  are  no  adequate  laws  to  relieve  per- 
sons whose  titles  to  their  lands  have  been  clouded  by  insufficient 
acknowledgments  and  proofs  taken  and  made  by  ignorant  and  in- 
competent officers,  creates  an  imperative  public  necessity  for  the 
suspension  of  the  constitutional  rule  requiring  bills  to  be  read  on 
three  several  days,  and  an  emergency  exists  that  this  Act  take  effect 
and  be  in  force  from  and  after  its  passage,  and  it  is  so  enacted." 

It  will  be  observed  that  the  first  clause  of  said  Act  is  not  essen- 
tially different  from  the  old  law.  The  second  clause,  however,  pro- 
vides for  a  different  contingency  entirely  from  the  first,  and  seems 
to  permit  the  introduction  in  evidence  of  every  instrument  which 
has  been  or  may  hereafter  be  actually  recorded  for  a  period  of  ten 
years  in  the  record  of  deeds  by  the  clerk,  irrespective  of  whether 
the  same  may  have  been  proven  or  acknowledged  in  the  manner 
required  by  law  or  not,  provided  no  claim,  adverse  or  inconsistent 
with  the  one  evidenced  by  such  instrument,  shall  have  been  asserted 
during   that   ten   years.     The   question,   therefore,   for   consideration 
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is,  what  is  meant  by  this  new  clause,  and  what  construction  must 
be  given  to  its  words?  It  is  evident  that  the  Legislature  intended 
to  make  a  radical  departure  from  the  system  prevailing  in  the  in- 
troduction of  recorded  instruments  in  evidence  at  the  time  of  its 
adoption.  The  old  law,  art.  2312  of  the  Revised  Statutes,  permitted 
the  introduction  in  evidence  of  every  instrument  of  writing  which 
was  permitted  or  required  by  law  to  be  recorded  in  the  office  of  the 
clerk  of  the  County  Court,  and  which  has  been  or  may  be  so  recorded 
after  being  proven  or  acknowledged  "in  the  manner  provided  by  the 
laws  in  force  at  the  time  of  its  registration,"  and  the  expression  "in 
the  manner  provided  by  the  laws  in  force  at  the  time  of  its  regis- 
tration" has  been  oftentimes  construed  to  mean,  not  only  that  the 
certificate  itself  must  be  formal,  but  that  the  officer  taking  the  same 
must  have  the  authority  and  power  so  to  do;  and  if  it  appeared  from 
the  certificate  that  the  officer  taking  the  same  was  not  so  authorized, 
the  instrument  so  offered  would  be  rejected,  notwithstanding  the 
fact  it  may  have  been  duly  recorded. 

In  Craddock  v.  Merrill,  2  Texas,  494,  Judge  Lipscomb,  speaking 
with  reference  to  the  execution  of  a  bond,  where  the  same  was  at- 
tested by  two  subscribing  witnesses  and  where  there  had  been  no 
effort  to  prove  the  execution  by  either  of  said  witnesses,  nor  was  any 
evidence  offered  that  said  testimony  could  not  be  procured,  it  having 
been  admitted  to  record  on  the  certificate  of  the  officer  who  certified 
that  he  was  the  presiding  judge  of  the  County  Court  of  Searcy 
County,  in  the  State  of  Arkansas,  before  whom  the  same  was  acknowl- 
edged, said:  "There  seems  to  be  an  insuperable  objection  to  the 
admissibility  of  the  evidence  as  offered.  It  was  not  proven  in  any 
way  required  by  the  laws  of  this  State,  nor  in  accordance  with  the 
known  rules  of  evidence.  It  was  not  proven  that  the  subscribing 
witnesses  were  dead  or  beyond  the  jurisdiction  of  the  court,  so  that 
their  testimony  could  not  be  had.  This  was  an  essential  requisite 
to  open  the  way  for  secondary  evidence.  The  bond  acquired  no  au- 
thenticity from  having  been  in  point  of  fact  recorded,  because  it 
was  not  proven  in  the  mode  required  for  its  admission  to  record. 
It  was  not  acknowledged  before  any  officer  known  to  our  laws,  nor 
was  it  proven  by  one  of  the  subscribing  witnesses,"  etc.  So  here,  it 
was  held  that  the  execution  of  the  bond  was  not  proven  in  the  man- 
ner required  by  the  laws  of  this  State,  and,  therefore,  it  was  not 
admissible  in  evidence;  thus  holding  that  the  words  "not  proven  in 
the  manner  required  by  the  laws  of  this  State"  not  only  had  refer- 
ence to  the  manner  of  the  taking  of  the  acknowledgment,  but  went 
farther,  and  embraced  the  authority  of  the  officer  who  took  the 
same.  Mr.  Webster  defines  the  word  "manner"  as  "mode  of  action; 
way  of  performing  or  effecting  anything;  method,  style;  form  or 
fashion."  In  the  Century  Dictionary,  vol.  5,  it  is  said,  the  word 
"manner"  means,  first,  "the  way  in  which  an  action  is  performed; 
method  of  doing  anything;  mode  of  proceeding  in  any  case  or  situa- 
tion;  mode;   way;   method." 

So  it  seems  to  us  the  expression  "whether  proved  or  acknowledged 
in  such  manner  or  not"  used  in  the  new  statute  was  certainly  in- 
VoL  LVn  Civil— 19. 


290  Texas  Civil  Appeals  Reports,  Vol.  57.  [October, 

tended  by  the  law  makers  to  have  the  same  force  and  effect  as  the 
same  expression  in  the  old  statute,  and  we  have  seen  that  in  the  old 
this  expression  was  held  to  apply  not  only  to  the  formality  of  certi- 
fying what  was  done  by  the  officer,  but  as  well  to  the  power  of  the 
officer  to  take  acknowledgment  of  the  person  to  the  instrument. 
Besides,  if  we  give  to  these  words  their  usual  and  ordinary  signifi- 
cation and  the  meaning  attached  to  them  by  the  lexicographers,  the 
expression  must  be  held,  in  our  judgment,  to  mean  the  way  in  which 
acknowledgment  had  formerly  been  taken — the  mode  of  proceeding 
in  such  cases,  which  the  Legislature  seems  to  have  intended  to  dis- 
pense   with. 

The  last  clause  of  the  first  section  of  this  Act,  which  provides 
that  it  shall  be  no  objection  to  the  admission  of  the  same  or  certified 
copy  thereof  as  evidence,  that  the  certificate  of  the  officer  who  took 
such  proof  or  acknowledgment  is  not,  in  form  or  substance,  such  as 
required  by  the  laws  of  this  State,  and  such  instrument  shall  be 
given  the  same  effect  as  if  it  were  not  so  defective,  does  not,  we 
think,  militate  against  this  position,  but  rather  tends  to  strengthen 
it,  as  this  clause  refers  alone  to  the  character  of  the  certificate  to 
the  instrument,  and  does  not  relate  to  the  authority  of  the  officer 
taking  it.  We  therefore  hold  that  by  this  Act  the  Legislature 
clearly  intended  to  provide  for  the  introduction  in  evidence  of  deeds 
which  have  been  recorded  in  the  proper  office,  under  two  separate 
and  distinct  conditions:  First,  every  instrument  which  may  have 
been  recorded  after  being  properly  acknowledged,  as  required  by 
law,  before  the  proper  officer;  second,  every  instrument  which  had 
been  actually  recorded  for  a  period  of  ten  years,  whether  the  same 
had  been  properly  acknowledged  in  accordance  with  law  or  not.  So 
believing,  we  sustain  said  assignment,  and  hold  that  the  court  erred 
in  excluding  said   deed. 

By  his  third  assignment  of  error  appellant  insists  that  the  court 
erred  in  holding  that  appellee's  alleged  cause  of  action  was  not 
barred  by  the  statute  of  limitation  of  five  years,  pleaded  and  proven 
by  the  defendant  on  the  trial  of  this  case.  Appellant  introduced  in 
evidence  a  tax  deed  from  the  sheriff  of  Lubbock  County  conveying 
the  land  in  controversy  to  Geo.  L.  Beaty,  of  date  May  7,  1901,  and 
duly  registered .  on  the  18th  day  of  July,  1901;  a  deed  from  Beaty 
purporting  to  convey  the  same  land  to  himself,  of  date  January  3, 
1903,  filed  for  record  same  day  and  duly  recorded  January  5,  1903, 
and  showed  that  he  and  his  vendor  had  said  land  enclosed  and 
actually  and  continuously  used  and  occupied  the  same,  claiming  title 
thereto  during  the  period  covered  thereby,  and  had  paid  all  taxes 
thereon  for  the  years  1900  to  1907,  inclusive.  The  suit  was  filed 
June  19,  1907,  thus  embracing  a  period  of  more  than  seven  years 
that  he  had  held  same  before  the  filing  of  this  suit.  Appellee  con- 
tends, however,  that  the  ruling  of  the  court  holding  that  the  stat- 
ute of  limitations  did  not  apply  to  and  therefore  bar  him  of  the 
right  of  recovery  was  correct,  for  the  reason  that  appellant's  claim 
was  based  on  a  tax  deed  from  the  sheriff  to  Beaty;  and  that  in  such 
cases  the  five  years  statute  of  limitations  did  not  begin  to  run  until 
two  years  after  the  execution  of  said  sheriff's  deed  to  Beaty,  during 
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which  time  the  owner  of  said  land  had  the  right  of  redemption,  and 
that  such  period  of  two  years  should  be  excluded  from  the  compu- 
tation. If  this  is  true,  then  it  appears  that  defendant's  holding 
was  not  for  a  period  of  five  years,  as  contemplated  by  the  statute. 
We  are  inclined  to  agree  with  appellee  in  this  contention  and  to 
hold  that  the  court  did  not  err  in  this  respect.  In  the  case  of  Beaty 
v.  O'Harrow,  49  Texas  Civ.  App.,  404,  109  S.  W.,  414,  in  which 
a  writ  of  error  was  denied  by  the  Supreme  Court,  it  was  held,  as 
shown  by  the  syllabus  thereof,  that  the  possession  by  a  purchaser 
of  land  sold  for  taxes  is  not  adverse  to  the  owner  during  the  two 
years  from  the  execution  of  the  deed  within  which  the  land  may  be 
redeemed,  and  limitation  does  not  begin  to  run  against  the  owner 
before  the  expiration  of  the  redemption  period,  citing  in  support 
thereof  Davis  v.  Hurst,  14  S.  W.,  610,  which  last  decision  was  ap- 
proved by  the  Supreme  Court.  The  law  provides  that  the  owner 
during  said  two  years,  shall  have  the  right  to  redeem,  and  during 
such  period  it  is  evident  that  there  can  be  no  adverse  holding  under 
the  statute  of  limitation.  The  action  of  the  court  holding  that  the 
statute  was  not  applicable  is  correct.  We  therefore  overrule  this 
assignment. 

On    account,    however,    of    the    error    heretofore    pointed    out,    the 
judgment   of  the   court   below   is   reversed   and   the   cause    remanded. 

Reversed  and  remanded. 


Kirby  Lumber  Company  v.   C.  R.   Cummixgs  &   Company. 

Decided  October  27,  1909. 

1. — Charge— Undisputed  Facts — Practice. 

When  the  undisputed  evidence  establishes  beyond  controversy  facts  essential 
to  plaintiff's  action  or  to  the  defense  of  his  adversary,  as  to  such  matters  there 
can  be  no  issues  of  fact  to  submit  to  the  jury,  but  they  become  matters  of  law 
for  the  court  to  determine. 

2. — Sale — Breach  of  Contract — Measure  of  Damage. 

If  at  the  time  a  contract  for  the  sale  of  personalty  is  made  the  vendor  has 
notice  that  the  goods  are  being  purchased  for  sale  in  a  particular  market,  or 
to  be  supplied  in  pursuance  of  a  particular  contract,  he  may  reasonably  be 
deemed  to  have  made  the  contract  in  contemplation  of  that  purpose  and  to  have 
assumed  the  risks  thereby  entailed,  then  if  he  breaks  the  contract,  the  loss 
thereby  caused,  if  not  too  remote  and  uncertain,  will  be  the  measure  of  damage. 

3. — Irrelevant  Evidence— Harmless  Error,  When. 

When  the  verdict  is  sustained  by  competent  and  undisputed  evidence  the 
admission  of  irrelevant  evidence  is  harmless. 

4. — Breach   of  Contract — Amendment   of   Pleading — Limitation. 

When  plaintiff's  cause  of  action  is  based  upon  a  breach  of  a  contract,  the  fact 
that  in  an  amended  petition  plaintiff  placed  a  different  construction  on  the 
contract  will  not  constitute  the  setting  up  of  a  new  or  different  cause  of  action. 

5. — Same— Defense. 

The  failure  on  the  part  of  the  plaintiff  to  inspect  and  select  the  lumber, 
can  not  be  urged  as  a  defense  to  a  suit  for  the  breach  of  a  contract  to  deliver 
the  same,  when  defendant  did  not  have  the  lumber  on  hand. 
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6. — Offset — Inten  t. 

When  defendant  is  owing  plaintiff  a  much  larger  amount  in  damages  than 
plaintiff  owes  defendant  at  the  time  the  damages  accrued,  the  defendant  is 
not  entitled  to  interest  on  the  amount  owing  by  plaintiff  after  the  damages 
accrued. 

Appeal  from  the  District  Court  of  Harris  County.  Tried  below 
before  Hon.   Norman  G.   Kittrell. 

Moye  Wicks,  for  appellant. 

Hutcheson,  Campbell  &  Hutcheson,  for  appellee. — That  the  vendor 
is  liable  for  all  losses  on  collateral  contracts  of  which  he  has  any 
knowledge:  Praser  v.  Echo  Mining  Co.,  28  S.  W.,  714;  Joske 
v.  Pleasants,  39  S.  W.,  590;  Houston  &  T.  C.  Railroad  v.  Hill,  63 
Texas,  385,  70  Texas,  51;  Welsh  v.  Morris,  81  Texas,  159;  Hadley 
v.  Baxendale,  9  Exch.,  341;  1  Sutherland  on  Dam.,  79;  1  Sedgwick, 
149;  Griffin  v.  Colver,  16  N.  Y.,  489;  Masterson  y.  Mayor,  7  Hill, 
61;  Wakeman  v.  Wheeler  &  Wilson  Mfg.  Co.,  101  N.  Y.,  29,  4  N. 
E.,  264;  8  Am.  &  Eng.  Ency.,  2d  ed.,  pp.  591-594,  citing  many 
cases,  and  among  them  the  celebrated  case  of  Grebert-Borquis  v. 
Nugent,  15  Q.  B.  Diy.,  85,  and  Smith  v.  Flanders,  129  Mass.,  322. 

NEILL,  Associate  Justice. — This  suit  was  brought  by  appellees 
to  recover  damages  against  appellant  for  the  breach  of  certain  al- 
leged sales  of  lumber  made  by  the  latter  to  the  former;  the  breach 
alleged  being  the  company's  failure  to  deliver  the  lumber  contracted 
for. 

The  defendant  answered  by  general  and  special  exceptions  to 
plaintiff's  first  amended  original  petition,  on  which  the  case  was 
tried,  a  general  denial,  pleas  of  limitation  and  certain  other  pleas 
in  bar,   which  will  hereafter  be  referred   to. 

The  case  was  tried  before  a  jury,  whom,  after  the  evidence  was 
introduced,  the   court  instructed   as   follows: 

"The  undisputed  evidence  shows  that  the  360,000  feet  of  lumber 
bought  by  the  plaintiff  of  the  defendants  on  the  23d  of  July,  1902, 
was  ultimately  delivered,  and  consequently  you  will  not  consider 
that  matter  at  all  in  making  up  your  verdict. 

"2.  The  evidence  is  also  undisputed  that  all  the  orders,  begin- 
ning near  the  foot  of  page  two  of  the  plaintiffs'  first  amended  orig- 
inal petition  filed  April  25,  1908,  the  first  order  being  No.  517, 
continuing  down  to  and  on  to  page  six,  the  last  being  order  No. 
551,  were  all  given  to  the  defendant  Kirby  Lumber  Company  by 
the  plaintiffs  and  were  by  said  company  accepted  for  delivery  in  the 
quantities  and  at  the  prices  and  at  the  times  stated  in  the  petition. 

"3.  The  evidence  is  also  undisputed  that  the  Kirby  Lumber 
Company  would  not  have  any  connection  with  or  sell  to  any  person 
in  Germany  or  beyond  the  seas,  but  that  all  the  orders  above  cited 
were  sold  to  and  charged  to  C.  E.  Cummings  &  Company,  and  that 
they  were  placed  on  the  books  of  the  Kirby  Lumber  Company  as  a 
charge  against  the  said  C.  R.  Cummings  &  Company,  and  it  is  fur- 
ther undisputed  that  the  said  Kirby  Lumber  Company  knew  when 
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the  orders  were  given  that  the  lumber  was  bought  to  be  shipped 
abroad   and   sold   in  foreign   markets. 

"I.  It  is  further  undisputed  that  none  of  the  lumber  was  deliv- 
ered, and  the  only  duty  devolving  upon  you  is  to  determine  what 
loss  Cummings  &  Company  suffered  by  reason  of  such  failure  on  the 
part  of  the  Kirby  Lumber  Company  to  deliver  the  lumber.  In  ar- 
riving at  this  you  will  take  the  price  at  which  the  lumber  was  sold 
for  delivery  at  Rotterdam  or  at  Hamburg,  as  the  case  may  be  in 
each  instance,  and  then  ascertain  what  the  lumber  was  worth  in 
that  market  at  the  time  it  was  to  have  been  delivered  and  allow  the 
plaintiffs  as  damages  the  difference  between  the  two  prices  per  thou- 
sand feet,  and  will  find  what  that  difference  amounted  to  as  to  each 
shipment,  and  then  add  to  the  amount  you  so  find  to  have  been  the 
loss  or  damages  of  the  plaintiffs  on  each  shipment,  five  percent  on 
the  amount  which  the  whole  shipment  would  have  brought  at  the 
place  of  delivery  at  the  time  it  was  contracted  to  be  delivered.  You 
will  pursue  this  method  of  calculation  as  to  each  shipment  in  regular 
sequence,  and  find  the  aggregate  of  such  loss,  if  any,  as  you  find 
there  was,  and  then  from  that  aggregate  you  will  deduct  the  credit 
of  $2,302.59,  admitted  to  be  due  by  the  plaintiffs  to  the  defendant 
upon  some  other  account,  and  add  to  the  balance  so  remaining  six 
percent  interest  per  annum  from  June  1,  1903,  to  this  date,  and 
return  your  verdict  for  the  plaintiffs  for  the  sum  resulting  from 
this  method  of  inquiry  and  calculation.  You  will  then  find  for  the 
plaintiffs  the  sum  of  e$925.83  as  the  amount  paid  Langbehn  &  Com- 
pany, but  will  allow  no  interest  on  that  amount,  and  then  by  adding 
the  sum  of  $925.83  to  the  aggregate  so  found  as  above  stated,  state 
the  total  due  at  this  date,  and  return  your  verdict  therefor." 

In  response  to  the  charge,  the  jury  returned  the  following  ver- 
dict: "We,  the  jury,  find  for  the  plaintiff,  C.  B.  Cummings  &  Com- 
pany,   damages   and    interest    ad   follows: 

Order  517,  damages    $   830.77 

"  521,  "          397.70 

"  524,  "          353.64 

«  531,  «          5,418.19 

«  532,  "           524.19 

«  533,  "           102.90 

"  535,  " 1,806.06 

«  546,  "          573.17 

"  551,  "           303.56 

$10,310.16 

Interest   6%   June   1,   1903,   to  date $  2,378.25 

Claim    of   Langbehn   &   Co 925.83 

$13,614.24 
Less  amt.  due  Kirby  Lumber  Co 2,302.59 

Tot*l $11,311.65," 
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Upon  the  verdict  judgment  was  entered  in  favor  of  plaintiffs  for 
the  sum  of  $11,311.65,  with  interest  from  its  date. 

We  find  that  the  undisputed  evidence  establishes  beyond  question 
such  matters  of  fact  as  the  jury  were  charged  by  the  court  were 
incontrovertibly  proved,  and  that  it  is  reasonably  sufficient  to  sup- 
port the  verdict  as  to  the  damages. 

We  deem  it  unnecessary  to  consider  and  discuss  seriatim  the 
numerous  assignments  presented  in  appellant's  brief,  for  many  can 
be   disposed   of   on   principles    of   law   applicable   alike   to    them   all. 

Our  conclusions  of  fact  dispose  of  the  assignments  which  attack 
the  part  of  the  charge  which  enumerates  certain  matters  of  fact 
proved  by  the  undisputed  evidence.  For  when  the  undisputed  evi- 
dence established  beyond  controversy  facts  essential  to  plaintiff's  ac- 
tion or  to  the  defense  of  his  adversarv,  as  to  such  matters  there 
can  be  no  issues  of  fact  to  submit  to  the  jury's  finding;  but  they 
become  matters  of  law  for  the .  court  to  determine.  Hence,  under 
the  undisputed  evidence  it  was  proper  for  the  court  to  submit  to 
the  jury  only  the  question  as  to  the  amount  of  damages  plaintiffs 
had  sustained  by  defendant's  breach  of  the  contracts. 

But  it  is  complained  that  the  charge  gives  to  the  jury  the  wrong 
measure  of  damages  in  a  case  like  this,  where  the  breach  consists  in 
the  vendor's  failure  to  deliver  to  the  vendee  the  goods  contracted 
for.  Ordinarily,  if  a  contract  for  the  sale  of  personalty,  executory 
on  the  part  of  the  vendor,  is  broken  by  him,  the  measure  of  dam- 
ages is  the  market  price  of  such  property  less  the  contract  price. 
And  the  market  price  for  this  purpose  must  be  determined  as  to  the 
time  and  place  of  the  delivery  agreed  upon.  But  if,  at  the  time  the 
contract  is  made,  the  vendor  has  notice  or  knowledge  that  the  goods 
are  being  purchased  for  sale  in  a  particular  market,  or  to  be  sup- 
plied in  pursuance  of  a  particular  contract,  he  may  fairly  and  rea- 
sonably be  deemed  to  have  made  his  contract  in  contemplation  of 
that  purpose  and  to  have  assumed  the  risks  thereby  entailed,  then 
if  he  breaks  his  contract,  damages  for  loss  caused  thereby,  if  not 
uncertain  and  remote,  may  be  recovered.  3  Page  on  Contracts,  sec. 
1589;  Mechem  on  Sales,  sec.  1763;  Sutherland  on  Damages,  sec.  52. 

In  this  case  the  evidence  conclusively  shows  that  at  the  time  the 
sales  were  made  defendant  knew  that  plaintiffs  purchased  the  lum- 
ber for  resale  in  a  foreign  market — at  Rotterdam  or  at  Hamburg. 
In  fact,  the  defendant  knew  when  it  sold  plaintiffs  the  lumber  that 
they  bought  it  for  delivery  to  parties  in  Rotterdam  and  Hamburg, 
with  whom  they  had  contracted  to  sell  it  at  prices  designated  in 
the  orders  which  they  furnished  the  defendant  at  the  time  it  made 
the  contracts  with  them  upon  which  this  action  is  founded.  We 
think,  therefore,  that  the  proper  measure  of  damages  was  presented 
to  the   jury   in   the  court's  charge. 

While  it  may  be  that  in  view  of  the  court's  charge  the  evidence 
as  to  prices  at  which  plaintiffs  had  contracted  resales  of  the  lumber 
in  Rotterdam  and  Hamburg  and  as  to  their  having  to  indemnify 
the  parties  to  whom  they  sold  for  the  damages  they  sustained  by 
reason  of  their  inability  to  deliver  the  lumber  occasioned  by  defend- 
ant's breach  of  its  contract,  was  irrelevant,   it  can   not  be   held   to 
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have  been  inadmissible  in  view  of  plaintiffs  pleadings.  If,  how- 
ever, all  the  evidence,  the  admission  of  which  is  complained  of  by 
numerous  assignments,  should  be  deemed  inadmissible  under  the 
objections  urged  to  its  introduction,  still,  inasmuch  as  the  undis- 
puted evidence  fully  sustains  the  verdict  as  to  the  damages,  meas- 
ured by  the  rule  given  the  jury,  its  introduction  could  have  in  no 
way  affected  the  verdict,  and  such  error,  if  error,  was  therefore 
harmless.  , 

The  plaintiffs'  first  amended  original  petition  declares  upon  the 
same  contracts  that  were  sued  upon  in  their  original  petition,  the 
breach  of  which  in  each  pleading  is  the  foundation  of  the  action. 
That  the  plaintiffs  did  not  place  the  same  construction  upon  the 
contracts  in  each  pleading — having  construed  them  in  the  first  as 
contracts  of  agency  and  in  the  other  as  a  contract  of  sale — did  not 
constitute  the  filing  of  the  first  amended  original  petition  the  be- 
ginning of  a  new  or  different  cause  of  action.  In  view  of  this  it 
is  apparent  from  the  dates  of  the  several  contracts  and  of  the  filing 
of  the  original  petition  that  plaintiffs'  action  was  not  barred  by  the 
statutes  of  limitations  pleaded;  and  that  the  court  did  not  err  in 
refusing  to  submit  as  an  issue  in  the  case  the  question  of  limitation 
to   the   jury. 

From  the  uncontroverted  evidence  the  defendant  had  no  lumber 
on  hand  that  it  intended  to  deliver  the  plaintiffs  under  the  contracts. 
Hence,  plaintiffs'  failure  to  inspect  and  select  the  lumber  can  not 
be  urged  as  a  defense  to  this  action. 

Inasmuch  as  plaintiffs  were  entitled,  as  damages,  to  a  much  larger 
Bum  than  the  $2302.59  they  owed  defendant  at  the  time  such  sum 
became  due,  there  was  no  error  in  the  court's  not  allowing  defendant 
interest  on  such  amount. 

There  is  no  error  in  the  judgment  and  it  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Blackwell  Dubham  Tobacco   Company  v.  L.  A.  Jacobs. 

Decided  October  27,  1909. 

Verified  Account — Evidence. 

Where,  in  a  suit  upon  a  verified  account,  the  defendant  in  his  sworn  answer 
admitted,  in  effect,  that  the  account  was  correct  as  far  as  it  went,  but  that  he 
was  entitled  to  a  certain  credit  which  did  not  appear  in  the  account,  the  burden 
of  proof  was  upon  the  defendant  to  establish  his  defense,  and  when  the  evidence 
upon  the  trial  consisted  only  of  the  verified  account  .and  the  sworn  answer  of 
defendant,  the  plaintiff  was  entitled  to  judgment  for  the  balance  shown  by  the 
verified  account. 

Appeal  from  the  County  Court  of  Grimes  County.  Tried  below 
before  Hon.  T.  P.  Buffington. 

Geo.  D.  Neal,  for  appellant. — In  a  suit  on  an  itemized  account 
for  goods  sold  and  delivered,  duly  verified  in  accordance  with  the 
statute,   and  a  setoff  or  counterclaim  is  pleaded  by  defendant,   the 
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burden  of  proof  is  on  the  party  pleading  the  same,  and  the  fact 
that  the  plea  is  sworn  to,  does  not  destroy  the  prima  facie  case  as 
made  by  the  plaintiff.  Rev.  Stats.,  1895,  art.  2323;  Henderson  v. 
Landa,  79  Texas,  39;  May  v.  Behrends,  50  S.  W.,  413;  2  GreenL, 
Ev.,   sec.   516. 

Hood  Boone,  for  appellee. — When  the  defendant  pleads  under  oath 
that  an  account  sued  on  is  unjust  and  untrue,  the  burden  of  proof 
is  upon  the  plaintiff  to  establish  its  case  by  other  evidence,  the  prima 
facie  character  of  its  sworn  account  having  been  lost.  Rev.  Stats., 
1895,  art.  2323;  Olive  &  Stirnenberg  v.  Hester,  63  Texas,  193; 
Hensley  v.  Degener,  25  S.  W.,  1130;  May  v.  Behrends,  50  S.  W., 
413. 

JAMES,  Associate  Justice. — This  is  an  action  on  a  sworn  ac- 
count for  goods  sold  and  delivered  to  Jacobs,  the  account  showing 
4850  pounds  of  tobacco  sold  at  various  dates  for  $3,055.50  as  the 
debit  and  various  items  of  credits  amounting  to  $2,798.96,  leaving 
a  balance  of  debit  of  $256.04. 

The  answer  was  a  general  denial  and  a  sworn  plea  as  follows: 
"That  said  itemized  account  aforesaid  shows  a  balance  of  $256.04, 
when  in  truth  and  in  fact  the  balance  due  and  owing  plaintiff  by 
this  defendant  is  only  the  sum  of  $13.54,  which  this  defendant  is 
ready  and  willing  to  pay.  That  plaintiff  (defendant)  admits  that 
he  bought  the  quantities  of  tobacco  as  set  forth  in  said  itemized 
account  aforesaid  at  the  price  set  out  therein,  to  wit, '  4850  pounds, 
but  that  this  defendant  was  entitled  to  a  discount  and  rebate  of 
five  cents  per  pound  on  said  4850  pounds  tobacco.  That  said  dis- 
count or  rebate  amounts  in  the  aggregate  to  the  sum  of  $242.50, 
which  defendant  alleges  and  says  should  have  been  credited  to  him 
on  said  itemized  account  aforesaid,  for  which  reason  defendant  says 
that  said  account  is  not  just  and  is  untrue,  and  that  there  is  only 
due  plaintiff  the  sum  of  $13.54,  which  sum  defendant  is  ready  and 
willing  to  pay  as  before  alleged." 

The  judge's  findings  of  fact  were  that  plaintiffs  testimony  con- 
sisted of  the  verified  account.  That  defendant's  evidence  consisted 
of  the  sworn  plea  and  from  this  the  conclusion  of  law:  "De- 
fendant having  plead  under  oath  that  the  account  was  unjust  and 
untrue,  the  burden  of  proof  was  upon  plaintiff  to  establish  its 
case  by  other  evidence,  the  prima  facie  character  of  the  sworn  ac- 
count having  been  lost."  The  judgment  was  that  plaintiff  should 
recover  on  defendant's  answer  the  sum  of  $13.54. 

This  judgment,  we  conclude,  is  erroneous.  If  the  sworn  denial 
of  the  account  had  been  in  the  general  terms  of  the  statute  plaintiff 
unquestionably  would  have  had  to  prove  his  account  by  independent 
testimony.  But  the  sworn  plea  admitted  that  the  goods  were  pur- 
chased by  the  defendant  of  plaintiff,  and  at  the  price  which  was 
stated  in  the  account.  The  only  respect  in  which  the  account  was 
questioned  was  the  omission  therefrom  of  a  certain  credit  that  de- 
fendant   claimed    he    was    entitled    to. 

Jfow,  the  very  plea  which  was   relied   on   to   destroy  th$   account 
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as  evidence,  in  doing  so  admitted  and  established  its  correctness  as 
far  as  it  went.  This  admission  made  a  prima  facie  case  for  plain- 
tiff,  and  we  are  of  opinion  that  it  devolved  upon  defendant  to  show 
by  testimony  the  existence  of  the  credit  he  set  up.  This  he  did  not 
do.  The  items  of  the  account  not  having  been  controverted,  but 
admitted  by  the  plea  itself,  which  was  introduced  as  evidence,  was 
sufficient  proof  of  them.     (Shuford  v.  Chinski,  26  S.  W.,  141.) 

The  cause  was  tried  by  the  court,  and  it  becomes  our  duty,  ac- 
cording to  the  law  as  we  think  it  applicable  to  the  evidence,  to 
render  such  judgment  as  the  trial  judge  should  have  rendered,  which 
is  that  plaintiff  have  judgment  for  the  balance  claimed. 

Reversed  and  rendered. 


Augusta  Goodhue  v.  Western  Union  Telegraph  Company. 

Decided  October  27,  1909. 

1. — Delay  in  Delivering  Telegram — Prolongation  of  Anxiety. 

An  exception  was  properly  sustained  to  a  petition  in  a  suit  against  a 
telegraph  company  for  damages  arising  from  delay  in  delivering  a  message  when 
it  appeared  from  the  allegations  of  the  petition  that  the  anxiety  and  mental 
anguish  suffered  by  the  plaintiff  was  not  caused  by  but  merely  prolonged  by, 
the  negligence  of  the  defendant. 

2.— Jurisdiction — Amount  in  Controversy. 

When,  by  sustaining  an  exception  to  a  count  in  a  petition,  the  amount  in 
controversy  is  reduced  below  the  jurisdiction  of  the  court  in  which  the  case 
is  pending,  and  the  objection  is  not  cured  by  amendment,  the  suit  is  properly 
dismissed. 

Appeal  from  the  District  Court  of  Jefferson  County.  Tried  below 
before  Hon.  L.  B.  Hightower,  Jr. 

Ed.  Haltom,  for  appellant. — When  distress  and  mental  anguish 
are  suffered  by  one  person  and  the  suffering  is  directly  and  prox- 
imately caused  by  the  carelessness  or  negligence  of  another  in  fail- 
ing to  perform  a  contract  duty,  the  party  injured  is  by  law  entitled 
to  recover  of  the  party  causing  the  suffering  compensatory  damages. 
Western  IT.  Tel.  Co.  v.  Stephens,  21  S.  W.,  148;  Loper  v.  Western 
TT.  Tel.  Co.,  70  Texas,  691;  Western  TJ.  Tel.  Co.  y.  Gossett,  38  S. 
W.,  536;  Western  TJ.  Tel.  Co.  v.  Nations,  18  S.  W.,  710. 

F.  J.  and  R.  C.  Duff,  for  appellee.— The  petition  showing  on  its 
face  that  had  the  message  been  promptly  delivered  (instantly)  it 
would  have  been  impossible  for  the  plaintiff  to  have  been  present 
at  the  time  of  her  father's  death,  and  it  further  appearing  that  she 
was  present  at  his  funeral,  the  court  properly  sustained  the  excep- 
tion to  so  much  of  the  petition  as  sought  a  recovery  "for  anxiety, 
distress  and  mental  anguish  on  account  fearing  she  would  not  be 
able  to  take  the  first  train  passing  through  Calverton,"  and  "on 
the  long  journey  from  Cincinnati  to  New  Orleans  she  continuously 
suffered  great  anxiety,  distress  and  mental  anguish  in  her  desire 
to  reach  her  father  at  the  earliest  time,  and  that  after  learning  at 
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New  Orleans  of  her  father's  death,  she  was  alone  in  her  grief/'  etc., 
because  said  suffering  and  anxiety  were  merely  the  prolonged  suffer- 
ing caused  by  a  knowledge  of  the  facts,  and  not  such  damage  or 
injury  as  was  or  could  have  been  contemplated  by  the  parties,  and 
are  too  remote.  Rowell  v.  Western  TJ.  Tel.  Co.,  75  Texas,  26; 
Western  U.  Tel.  Co.  v.  Reed,  84  S.  W.,  296;  Western  U.  Tel.  Co. 
v.  Giffin,  93  Texas,  530;  Western  U.  Tel.  Co.  v.  Edmondson,  91 
Texas,  206;  Western  TJ.  Tel.  Co.  v.  Bass,  28  Texas  Civ.  App.,  418. 

FLY,  Associate  Justice. — Appellant  instituted  this  suit  to  re- 
cover damages  alleged  to  have  accrued  by  the  failure  of  appellee  to 
promptly  deliver  a  message  informing  her  of  the  illness  of  her  father. 
The  material  parts  of  the  petition  are  as  follows: 

"And  now  for  cause  of  action,  plaintiff  avers  that  on  and  for  a 
short  time  before  August  23,  1906,  she  was  on  a  visit  to  the  family 
of  Mr.  and  Mrs.  George  Smith,  in  Warrenton,  Virginia,  and  on 
the  23d  day  of  August,  1906,  John  B.  Goodhue,  the  father  of  plain- 
tiff, was  seriously  ill  in  Beaumont,  Jefferson  County,  Texas,  and 
on  said  23d  day  of  August  at  or  abput  12  o'clock  midday,  Mrs.  Josie 
Goodhue,  the  mother  of  plaintiff,  caused  to  be  delivered  to  defend- 
ant at  its  office  in  Beaumont,  Texas,  a'  message  to  be  sent  to  plain- 
tiff at  Warrenton,  Va.,  notifying  plaintiff  to  come  home  to  Beau- 
mont by  first  train;  said  message  being  in  substance  as  follows: 
"Miss  Augusta  Goodhue,  care  Mrs.  Geo.  Smith,  Warrenton,  Va. 
Come  home  on  first  train;  Papa  ill.  (Signed)  Mama."  And  that 
the  charges  of  defendant  for  transmission  and  delivery  of  said  mes- 
sage were  paid. 

"And  now  plaintiff  avers  that  within  about  one-half  hour  after 
said  message  was  accepted  for  transmission  and  delivery  by  defendant 
at  Beaumont,  plaintiff's  said  mother  caused  the  defendant  at  its 
office  in  Beaumont  to  be  notified  that  the  prompt  and  immediate 
transmission  and  delivery  of  said  message  was  important,  and  then 
requested  the  agent  or  employe  of  said  defendant  to  have  said  mes- 
sage hurried  through  to  Warrenton,  Va.,  so  that  plaintiff  might 
receive  the  same  as  early  as  possible,  and  defendant's  agent  or  em- 
ploye was  told  that  if  there  were  any  additional  charge  for  hurry- 
ing said  message  through  that  such  charges  would  be  immediately 
paid;  and  so  they  would  have  been  paid;  and  then  the  agent  or 
employe  replied  in  substance  that  the  message  had  been  sent,  and 
would  be  hurried  through  to  delivery  without  extra  charge;  and 
plaintiff  further  avers  that  said  message  upon  its  face,  and  by  its 
wording,  shows  that  it  was  important  to  plaintiff  that  she  receive 
the  same  as  early  as  possible,  so  that  she  could  have  an  opportunity 
of  taking  the  first  possible  railway  train  from  Warrenton,  Va.,  on 
her  journey  back  home  to  Beaumont,  Texas.  That  defendant's  agents 
and  employes  at  Beaumont  knew  that  he  was  seriously  ill,  and  knew 
that  said  message  was  sent  to  plaintiff  by  plaintiff's  mother. 

"And  now  plaintiff  represents  that  through  the  gross  negligence 
and  carelessness  of  the  defendant,  its  agents  and  servants,  said 
message  was  not  transmitted  to  Warrenton,  Va.,  and  delivered  to 
plaintiff  until  after  the  expiration  of  nearly  six  hours  after  it  had 
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been  received  by  defendant  at  Beaumont,  Texas,  for  transmission,  so 
that  the  same  was  not  delivered  to  plaintiff  until  about  the  hour 
of  five  o'clock  and  fifty-five  minutes  on  the  evening  of  August  23, 
1906. 

"That  at  the  time  said  message  was  delivered  the  banks  and  busi- 
ness houses  in  Warrenton  had  closed  for  the  day,  and  plaintiff  did 
not  have  sufficient  funds  to  pay  her  passage  back  to  Beaumont,  and 
by  reason  of  the  banks  and  business  houses  being  closed,  plaintiff 
could  not  get  a  draft  on  Beaumont  cashed  to  raise  the  necessary 
funds  which  she  could  and  would  have  done  had  said  message  been 
delivered  even  one  hour  earlier;  that  her  host,  Mr.  Geo.  Smith, 
did  not  have  in  his  house  sufficient  money  to  pay  plaintiff's  passage 
back  to  Beaumont,  but  almost  immediately  after  said  message  was 
delivered,  Mr.  Geo.  Smith  went  out  among  his  friends,  and  bor- 
rowing a  little  from  first  one  and  then  another,  he  succeeded  in 
getting  for  plaintiff  sufficient  funds  to  have  paid  her  passage  to 
Beaumont,  Texas,  but  before  he  could  get  the  money  together  the 
last  train  out  of  Warrenton,  Va.,  that  day  had  left,  which  train 
left  Warrenton,  at  about  7.05  p.  m.  on  the  evening  of  August  23, 
1906,  and  there  would  be  no  other  train  leaving  Warrenton,  which 
plaintiff  could  take  on  her  journey  home,  until  6.15  p.  m.  next  day, 
August   24,    1906. 

"That  being  very  anxious  to  get  home  as  soon  as  possible,  plaintiff 
went  on  the  night  of  August  23,  1906,  by  wagon  to  Calverton,  Va., 
a  distance  of  about  nine  miles,  with  the  intention  of  there  taking 
a  train  to  New  Orleans,  on  her  way  home;  that  the  plaintiff  ex- 
pended for  team  and  driver  from  Warrenton  to  Calverton  the  sum 
of  ten  dollars,  which  was  a  reasonable  charge,  and  which  it  became 
necessary  for  plaintiff  to  pay,  in  order  to  reach  her  destination  at 
the  earliest  possible  time;  that  Calverton  is  a  small  town  on  the 
Southern  Eailway  through  which  a  train  passed  en  route  to  New 
Orleans  at  about  12.30  a.  m.,  but  which  did  not  usually  stop  for 
passengers   at   that   station. 

"That  plaintiff,  or  friends  for  her,  sent  a  telegraph  message  to 
the  officials  of  said  railway  at  Washington,  D.  C,  requesting  that 
the  train  stop  at  Calverton  for  plaintiff,  but  by  reason  of  the  fact 
that  the  message  to  plaintiff  from  Beaumont  was  not  delivered  to 
plaintiff  until  nearly  six.  p.  m.,  the  message  to  said  railway  officials 
could  not  be  delivered  at  the  offices  of  said  officials  in  Washington 
until  after  office  hours,  and  said  message  was  not  received  by  said 
railway  officials  until  it  was  too  late  for  them  to  grant  said  request 
made  by  plaintiff,  and  although  plaintiff  reached  Calverton  in  time 
to  take  said  train  it  passed  through  without  stopping;  that  if  plain- 
j  tiff  had  succeeded  in  her  effort  to  take   said  train  she  would   have 

reached  Beaumont  about  twenty-four  hours  earlier  than  she  did. 
Not  being  able  to  take  the  said  train,  she  waited  at  Calverton  until 
the  hour  of  1.30  a.  m.,  August  24,  1906,  when  she  took  a  train  which 
carried  her  to  Cincinnati,  Ohio.  That  this  was,  under  the  circum- 
stances, the  best  and  quickest  way  for  plaintiff  to  reach  her  home 
in  Beaumont,  or  at  least  it  so  appeared  to  plaintiff.  At  Cincinnati, 
Ohio,  plaintiff  took  the  first  train  she  could  for  New  Orleans,  La., 


300  Texas  Civil  Appeals  Bepobts,  Vol.  57.  [October, 

which  place  it  was  expected  plaintiff  would  reach  in  time  to  take 
a  train  from  New  Orleans  to  Beaumont,  at  about  9  p.   m.   August 

25,  1906.  But  the  train  upon  which  plaintiff  was  going  from  Cin- 
cinnati to  New  Orleans  was  late  or  behind  time,  and  plaintiff  did 
not  reach  New  Orleans  until  about  11  o'clock  August  25,  1906,  after 
the  train  from  New  Orleans  to  Beaumont  had  departed.  That  upon 
arriving  at  New  Orleans  plaintiff  was  met  by  friends,  who  informed 
her  that  her  father,  John  B.  Goodhue,  had  died  August  24,  1906, 
and  that  he  would  be  buried  on  the  evening  of  August  26,  1906. 
That  there  would  be  no  train  going  from  New  Orleans  to  Beaumont 
until  about  9.30  o'clock  on  the  morning  of  August  26,  1906,  and 
which  would  not  reach  Beaumont  until  6.30  or  9.30  o'clock  August 

26,  after  the  burial  of  the  body  of  plaintiff's  father. 

"That  in  order  to  arrive  at  Beaumont  before  the  funeral  of  her 
father  it  was  necessary  for  plaintiff  to  hire  a  special  train  to  carry 
her  from  New  Orleans  to  LaFayette,  La.;  and  further,  it  became 
necessary  for  plaintiff  to  again  borrow  money  to  pay  for  said  special 
train,  and  she  did  borrow  money,  and  did  hire  and  pay  for  such 
special  train  the  sum  of  one  hundred  and  eighty-five  dollars. 
Plaintiff  was  compelled  to  wait  in  New  Orleans  until  2  o'clock  a.  m. 
August  26  before  said  special  train  was  made  up  and  ready  to  depart. 
And  at  which  hour  and  day  said  train  left  New  Orleans  and  ar- 
rived at  LaFayette,  La.,  at  about  the  hour  of  7  o'clock  a.  m.  August 
26,  at  which  place  plaintiff  took  a  train,  which  arrived  in  Beaumont, 
Texas,  at  about  2  o'clock  p.  m.  August  26,  1906,  about  two  hours 
before  the  burial  of  the  body  of  -plaintiff's  father. 

"And  now  plaintiff  avers  that  in  the  journey  from  Warrenton  to 
Calverton  by  wagon  she  was  compelled  to  travel  over  a  rough  and 
muddy  road  in  the  dark,  and  although  accompanied  by  friends  who 
did  all  in  their  power  to  render  plaintiff  comfortable  on  said  jour- 
ney, she  suffered  and  endured  great  physical  pain  from  being  jolted 
and  shaken  by  the  wagon  rolling  over  the  rough  and  muddy  road, 
and  great  anxiety,  distress  and  mental  anguish,  account  fearing  she 
would  not  be  able  to  take  the  first  train  passing  through  Calverton; 
and  that  by  reason  of  having  to  make  the  long  journey  from  Cin- 
cinnati to  New  Orleans  on  a  train  behind  time,  she  continuously 
on  said  journey  suffered  great  anxiety,  distress  and  mental  anguish 
in  her  desire  to  reach  her  father  at  the  earliest  possible  time.  And 
at  New  Orleans,  where  plaintiff  first  learned  of  her  father's  death, 
she  suffered  great  mental  anguish  and  distress  in  contemplating  the 
long  ride  from  New  Orleans  to  Lafayette  alone  in  a  special  train, 
and  on  said  journey  from  New  Orleans  to  Lafayette  she  suffered 
great  distress  and  mental  anguish  from  being  alone  in  her  great  dis- 
tress and  grief,  and  from  the  fact  that  she  was  separated  from  her 
mother  and  other  loved  ones  in  their  sorrow.  All  of  which  physical 
pain  and  mental  anguish  was  directly  and  proximately  caused  by 
the  gross  negligence  and  carelessness  of  the  defendant  in  failing  to 
use  ordinary  care  and  diligence  in  transmitting  and  delivering  said 
message. 

"And  plaintiff  further  shows  that  she  was  required  to  pay  and 
did  pay  for  said  special  train  the  sum  of  about  one  hundred   and 


1909.]         Goodhue  v.  Westehn  Union  Telegraph  Co.  301 

eighty-five  dollars,  which  sum  of  money  she  would  not  have  had  to 
pay  had  it  not  been  for  the  gross  negligence  and  carelessness  of 
defendant  in  failing  to  use  ordinary  care  and  diligence  in  transmit- 
ting and  delivering  said  message;  and  defendant  is  liable  for  said 
money. 

"That  plaintiff  paid  for  the  wagon  and  driver  to  canry  her  from 
Warrenton  to  Calverton  the  sum  of  ten  dollars,  which  she  would 
not  have  had  to  pay  had  it  not  been  for  the  negligent  failure  of 
defendant  to  use  reasonable  care  and  diligence  in  transmitting  and 
delivering   said   message. 

"And  plaintiff  further  says  that  she  was  not  in  any  way  guilty 
of  contributory  negligence  which  in  any  way  contributed  to  her  in- 
juries  or  mental   anguish   or   damages. 

"And  the  defendant,  its  agents  and  servants  had  notice  by  the 
wording  of  said  message  that  plaintiff  was  notified  of  her  father's 
serious  illness,  and  that  it  was  urgent  and  necessary  for  plaintiff 
to  take  the  first  train  possible  in  order  to  reach  her  father's  bedside 
at  the  earliest  possible  moment;  and  they  knew  that  if  said  message 
was  not  delivered  with  reasonable  dispatch  and  promptness  that 
plaintiff  would  be  put  to  extra  expense  and  also  delay  m  reaching 
her  home  to  be  with  her  relatives  in  their  distress.  And  the  de- 
fendant knew  or  ought  to  have  known  that  plaintiff  would  expend 
any  money  necessary  to  be  expended  in  her  attempt  to  reach  Beau- 
mont at  the  earliest  possible  time. 

"Plaintiff  further  avers  that  had  it  not  been  for  the  gross  negli- 
gence and  carelessness  of  defendant  in  failing  to  use  ordinary  care 
and  diligence  in  the  transmission  and  delivery  of  said  message,  the 
plaintiff  could  and  would  have  taken  a  train  at  Warrenton,  Va., 
at  about  5.55  p.  m.  or  7.05  p.  m.  on  August  23,  1906,  and  would 
have  arrived  at  Charlottesville,  Va.,  at  about  8  o'clock  p.  m.,  where 
she  would  have  taken  a  train  direct  to  New  Orleans,  La.,  and  would 
have  arrived  at  New  Orleans  at  about  9  a.  m.  on  August  24,  and 
would   have  reached  Beaumont  at  about  9  p.   m.   on  the  same  day. 

"That  had  defendant  used  ordinary  care  and  diligence  in  trans- 
mitting and  delivering  said  message  plaintiff  would  have  received 
the  same  at  or  before  2  o'clock  p.  m.  on  August  22,  1906,  and  could 
and  would  have  obtained  the  necessary  money  for  her  journey  in 
time  to  have  left  Warrenton,  Va.,  at  7.05  on  that  day  and  could 
and  would  have  arrived  in  Beaumont  on  August  2£,  1906,  at  9 
o'clock   p.   m." 

The  sum  of  $1800  was  alleged  to  have  arisen  for  mental  anguish 
and  $195  on  account  of  ten  dollars  paid  for  conveyance  from  War- 
renton to  Calverton  and  $185  for  a  special  train  from  New  Orleans 
to  Lafayette,  Louisiana. 

The  court  sustained  special  exception  to  those  parts  of  the  peti- 
tion that  set  up  damages  that  were  alleged  to  have  arisen  from  the 
distress  and  mental  anguish  which  arose  from  appellee's  great  desire 
to  reach  her  father  at  the  earliest  possible  moment  and  from  the 
fact  of  her  separation  from  her  mother  and  loved  ones  and  was 
alone   in   her  distress  and  grief. 

If  the  message  had  been  delivered  with  such  promptness  that  ap- 
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pellant  would  have  left  by  the  first  train  out  of  Warrenton,  she 
would  have  been  just  as  lonely  and  would  have  suffered  the  same 
mental  anguish  and  grief  on  account  of  her  desire  "to  reach  her 
father  at  the  earliest  possible  time"  and  "having  to  make  the  long 
journey  from  Cincinnati  to  New  Orleans"  as  she  did  after  being 
delayed.  The  delay  of  the  message  did  not  produce  the  anxiety  of 
mind  arising  from  those  causes,  but  merely  prolonged  it.  The 
Supreme  Court  has  held  that  prolongation  of  anxiety  caused  by 
failure  to  promptly  deliver  a  message  can  not  be  made  the  basis  of 
damages.  Eowell  v.  Western  TJ.  Tel.  Co.,  75  Texas,  26;  Western 
U.  Tel.  Co.  v.  Edmondson,  91  Texas,  206;  Western  TJ.  Tel.  Co.  v. 
Giffin,  93  Texas,  530.  The  delay  of  the  message  did  not  add  a  mile 
to  the  length  of  the  journey  from  Cincinnati  to  New  Orleans  and 
did  not  increase  the  desire  on  the  part  of  appellant  to  reach  her 
father  at  the  earliest  possible  time,  and  was  not  the  proximate  cause 
of  any  anxiety  resulting  "from  the  fact  that  she  was  separated  from 
her  mother  and  other  loved  ones   in  their  sorrow." 

The  court  held  that  the  damages  set  forth  as  arising  from  mental 
anguish  could  not  be  recovered,  but  granted  leave  to  appellant  to 
amend  so  as  to  meet  the  rulings,  but  this  was  declined  and  notice 
of  appeal  given.  The  court  granted  permission  to  appellant  to 
amend  her  petition  so  as  to  bring  the  matter  in  dispute  within  the 
jurisdiction,  but  this  was  declined  and  the  amount  in  controversy 
that  remained  after  the  exceptions  had  been  sustained  not  being 
sufficient  to  give  the  court  jurisdiction,  the  case  was  properly  dis- 
missed. (Haddock  v.  Taylor,  74  Texas,  216;  McFadin  v.  City  of 
San  Antonio,  22  Texas  Civ.  App.,  140.)     The  judgment  is  affirmed. 

Affirmed. 


P.  W.  Fambro  v.  P.  P.  Keith. 

Decided  October  27,  1909. 

1. — Promissory  Note— Oral  Promise  of  Payee. 

An  oral  promise  by  the  payee  to  the  payer,  made  at  the  time  a  note  is 
executed,  not  to  enforce  the  payment  of  the  note  according  to  its  tenor  and 
effect,  would  destroy  the  obligation  evidenced  by  the  written  instrument,  and 
would  therefore  be  no  defense  to  a  suit  upon  the  note. 

2. — Same— Extension  of  Time— Eelease  of  Surety. 

The  extension  of  an  interest  bearing  debt  for  a  definite  period  of  time  upon 
an  agreement  between  the  payee  and  payer  based  upon  a  consideration,  will 
discharge  a  surety  upon  the  debt,  he  not  being  a  party  to  the  agreement. 

* 

Appeal  from  the  District  Court  of  Shelby  County.  Tried  below 
before  Hon.  James  I.  Perkins. 

D.  M.  Short  &  Sons,  for  appellants. — Where  the  consideration  be- 
tween the  principal  and  the  creditor  has  past  and  become  executed 
before  the  contract  of  the  surety  has  been  made,  and  such  contract 
was  no  part  of  the  inducement  to  the  creation  of  the  original  debt, 
and  where  the  surety  was  induced  to  sign  a  promissory  note  evi- 
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dencing  said  indebtedness  by  reason  of  the  statement  made  at  the 
time  by  the  creditor  that  such  promissory  note  would  never  be  en- 
forced against  such  surety,  then  in  such  case  there  is  not  sufficient 
consideration  to  sustain  a  contract  and  the  same  is  void  by  reason 
of  the  false  statement  and  fraudulent  representation  whereby  the 
signature  of  the  surety  was  secured.  American  National  Bank  of 
Austin  v.  Cruger,  91  Texas,  445-453;  Baker  v.  Wahrmund,  5  Texas 
Civ.   App.,   270. 

In  case  of  a  debt  which  bears  interest,  when  an  extension  for  a 
definite  period  is  agreed  upon  by  the  principal  and  creditor,  the  pay- 
ment of  the  additional  interest  for  the  extended  time,  or  the  promise 
to  pay  by  the  principal  debtor  is  a  new  contract  upon  a  valuable 
consideration  which  is  binding  upon  the  parties  thereto  and  which 
releases  the  surety  whose  name  is  signed  to  a  promissory  note  evi- 
dencing the  debt,  the  time  for  the  payment  of  which  is  extended. 
Benson  v.  Phipps,  87  Texas,  578;  Burke  v.  Cruger,  8  Texas,  69; 
Cruger  v.  Burke,  11  Texas,  693;  Zapalac  v.  Zapp,  22  Texas  Civ. 
App.,  375;  4  Green  Texas  Digest,  9130,  par.  29;  Batt's  Annotated 
Civil    Statutes,   title   84. 

Bryarly,   Carter  &   Walker,  for   appellee. 

NEILL,  Associate  Justice. — Appellee  sued  appellant  on  a  prom- 
issory note,  alleging  that  the  note  was  made  to  him  on  February  21, 
1903,  by  James  T.  Polley  and  F.  W.  Fambro  for  the  sum  of  $204.50, 
payable  thirty  days  after  date  with  interest  from  date  at  the  rate  of 
ten  percent  per  annum;  that  while  the  note  was  signed  by  each 
maker  as  a  principal,  as  a  matter  of  fact,  Polley  was  the  principal 
and  Fambro  his  surety  thereon;  that  since  the  note  matured  and 
before  the  institution  of  the  suit  Polley  died  leaving  his  estate  in- 
solvent. 

The  defendant  Fambro  answered  by  a  general  denial,  and  pleaded 
specially:  (1)  That  he  signed  the  note  as  an  accommodation  surety 
at  the  request  of-  Polley  and  upon  the  representation  made  him  by 
plaintiff  when  such  request  was  made  that  the  note  would  never  be 
enforced  against  him,  and  that  he  relied  upon  and  was  induced  by 
such  representation  to  place  his  signature  to  the  instrument;  and 
(2),  that  after  the  note  matured  the  plaintiff,  without  his  consent, 
in  consideration  of  an  agreement  made  with  him  by  Polley  to  pay 
the  interest  accruing  thereon,  extended  its  time  of  payment  of  the 
note  for  thirty  days,  and  that  by  reason  of  such  agreement  and  ex- 
tension defendant  was  discharged  from  further  liability.  Exceptions 
to  both  special  pleas  were  sustained,  the  case  was  tried  by  jury  and 
judgment  rendered  against  the  defendant  for  the  amount,  principal 
and   interest  due. 

That  the  first  special  plea  offered  no  defense  to  the  action  is  too 
obvious  for  discussion.  It  involves  the  absurdity  that  an  oral  prom- 
ise of  the  payee  to  the  payer,  made  when  a  note  is  executed,  not  to 
enforce  its  payment,  destroys  the  obligation  evidenced  by  a  written 
instrument. 

But   there  is  music  for   the   appellant   in   the   other   special   plea. 
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For  it  is  held  in  this  State  that  the  extension  of  an  interest-bearing 
debt,  upon  an  agreement  of  the  parties  based  on  a  consideration,  for 
a  definite  period,  is,  in  effect,  a  contract  that  the  creditor  will  for- 
bear suit  during  the  time  of  extension,  and  that  the  debtor  forego 
his  right  to  pay  before  the  expiration  of  that  time;  that  such  agree- 
ment is  a  contract  based  upon  a  valuable  consideration  and  binding 
upon  the  parties,  because  the  debtor  secures  the  benefit  of  forbear- 
ance, and  the  creditor  an  interest-bearing  investment  for  a  prolonged 
and  definite  period;  and,  hence,  that  a  surety  on  the  original  con- 
tract of  indebtedness,  who  has  not  assented  to  the  agreement  extend- 
ing its  time  of  payment,  is  released  from  his  obligation,  because  of 
the  impairment  of  his  right  to  pay  the  debt  at  any  time  after  it 
became  due  under  the  original  contract  and  proceed  against  the 
principal  for  indemnity.  (Benson  v.  Phipps,  87  Texas,  578;  Carter- 
Battle  Grocer  Co.  v.  Clarke,  91  S.  W.,  882;  Kearby  v.  Hopkins,  14 
Texas    Civ.    App.,    166.) 

We  conclude,  therefore,  that  the  court  erred  in  sustaining  the 
exception  to  said  plea.  Wherefore  the  judgment  is  reversed  and  the 
cause   remanded. 

Reversed  and  remanded. 


Henry  Avant  v.  Charlie  Watson. 

Decided  October  27,  1909. 

1. — Sale— Befugal  of  Purchaser  to  Beceive— Damages — Charge. 

In  an  action  to  recover  back  money  advanced  for  the  purchase  of  cattle, 
which  it  was  alleged  the  seller  had  failed  to  deliver,  the  latter  alleged  their 
tender  to  the  purchaser  and  damages  by  expense,  loss  and  injury  to  cattle  in 
gathering  them.  The  evidence  was  conflicting  as  to  whether  the  cattle  tendered 
were  such  as  the  contract  called  for,  but  there  was  no  evidence  of  any  damages 
alleged  by  defendant.  Held,  that  a  peremptory  instruction  to  find  for  plaintiff 
the  amount  of  the  money  advanced  was  proper. 

2. — Same— Election  of  Eemedies — Damages — Pleading. 

The  seller,  when  the  purchaser  refuses  to  receive  and  pay  for  the  thing 
sold,  may  hold  it  as  property  of  the  purchaser  and  sue  for  the  price;  or  fore- 
close his  lien  therefor  by  a  fair  sale  of  it:  or  treat  the  property  as  his  own 
and  sue  for  damages,  recovering  in  the  latter  case  the  difference  between  the 
market  value  and  contract  price,  if  any,  and  any  special  damages  by  the  failure 
of  the  purchaser  to  comply.  But  if  he  elects  this  latter  remedy  he  must 
prove  the  damages  as  alleged,  in  order  to  recover. 

Appeal  from  the  District  Court  of  Reeves  County.  Tried  below 
before  Hon.  James  R.  Harper. 

Jas.  F.  Ross  and  McKenzie  &  Brady,  for  appellant,  cited:  Fay 
Fruit  Co.  v.  Talerico,  26  Texas  Civ.  App.,  345;  Heierman  v.  Robin- 
son, 26  Texas  Civ.  App.,  491;  Gibbons  v.  Hayden,  44  Pac,  445;  Wil- 
liam Hanley  Co.  v.  Combs,  87  Pac,  143 ;  Ketchum  v.  Everston,  30 
N.  E.,  538;  Calvin  v.  Weedman,  50  111.,  311;  Stephens  v.  Brown,  14 
K  W.,  735 ;  Walter  v.  Reed,  52  "NT.  W.,  682 ;  Lexington  Mill  &  Ele- 
vator Co.  v.  Nenens,  60  N".  W.,  893;  Encyclopedia  of  Evidence,  vol 
11,  p.  598,  note  38. 


1Q09.\  Avan?  v.  Watson.  305 

T.  J.  Hefner  and  J.  W.  Parker,  for  appellee,  cited:  Welden  v. 
Texas  Cont.  Meat  Co.,  65  Texas,  487;  Woldert  v.  Arledge,  4  Texas 
Civ.  App.,  692. 

RICE,  Associate  Justice. — Appellee  brought  this  suit  against  ap- 
pellant for  the  recovery  of  $1,000  and  interest,  alleging  that  thereto- 
fore, on  the  15th  of  August,  1906,  he  and  appellant  had  entered  into 
a  written  contract,  whereby  appellant  agreed  to  sell  to  him,  for  deliv- 
ery on  the  first  of  October,  1906,  one  hundred  head  of  cows  and  one 
hundred  head  of  calves,  out  of  certain  specified  brands,  for  the  sura 
of  $20.25  for  each  cow  and  calf  so  delivered,  said  cattle  to  be  good, 
smooth,  merchantable  cattle;  that  appellee  paid  to  appellant,  in  part 
payment  thereof,  the  sum  of  $1,000;  the  balance  of  the  purchase 
money  was  to  be  paid  on  the  delivery  of  said  cattle;  that  though  often 
requested,  appellant  failed  to  deliver  said  cattle  in  accordance  with 
the  contract,  and  that  in  consequence  thereof  plaintiff  prayed  for  the 
recovery  of  the  $1,000  lie  had  paid  on  said  contract. 

Appellant  answered  by  general  and  special  demurrers,  general  denial, 
and  specially  pleaded  that  he  had  tendered  for  delivery  to  appellee  the 
cattle  called  for  in  said  contract  at  the  place  where  the  same  were  to 
be  delivered,  but  that  appellee  refused  to  receive  said  cattle  or  any  part 
thereof,  or  to  make  payment  to  him  of  the  balance  of  the  purchase 
money,  as  required  by  said  contract;  that  on  account  of  said  refusal 
he  had  been  damaged  in  the  sum  of  $5  per  head,  the  cost  of  gathering 
the  same,  and  the  further  sum  of  $3  per  head  injuries  suffered  to  said 
cattle  in  gathering  the  same,  and  $345  for  the  loss  of  twenty  head 
thereof  with  their  calves,  which  sums,  aggregating  $1,145,  he  prayed 
might  be  set  off  as  against  appellee's  demand,  and  that  he  have  judg- 
ment over  and  against  him  for  the  difference. 

There  was  a  jury  trial  in  which  the  court,  after  the  conclusion  of 
the  evidence,  instructed  a  verdict  in  behalf  of  appellee,  from  which 
judgment  appellant  has  appealed;  so  that  the  only  question  for  con- 
sideration is  whether  or  not  the  court  erred  in  peremptorily  instruct- 
ing a  verdict  in  behalf  of  appellee.  It  is  insisted  by  appellant  that 
the  court  so  erred,  urging  that  wrhere  there  is  any  evidence  supporting 
or  tending  to  support  an  issue,  properly  pleaded,  it  is  the  duty  of  the 
court  to  submit  the  issue  for  the  consideration  of  the  jury.  This 
proposition  is  elementary,  and  no  authorities  need  be  cited  in  support 
thereof.  But  appellee  questions  its  application  to  the  case  at  bar. 
There  was  ample  evidence  supporting  the  contention  of  appellee  to  the 
effect  that  appellant  breached  the  contract,  in  that  he  failed  to  deliver 
|j  or  offer  to  deliver  the  cattle  in  accordance  with  the  contract,  but  in- 

stead thereof  had  proffered  to  deliver  certain  cattle  that  did  not  in  any 
respect  come  up  to  the  class  of  cattle  required  thereby;  whereas  there 
was  considerable  evidence  to  the  effect  that  the  cattle  so  tendered  on 
the  part  of  appellant  met  the  requirements  of  the  contract,  and  that 
appllee  had  refused  to  accept  the  same.  Notwithstanding  this,  how- 
ever, we  have  closely  examined  the  record  and  failed  to  find  any  evi- 
dence showing  or  tending  to  show  any  damage  to  appellant  by  reason 
of  said  refusal  to  accept  the  cattle  so  tendered  by  him  to  appellee. 
Vol.  LVH  Civil— 20. 
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This  being  the  case,  no  matter  what  the  proof  may  have  been  with  ref- 
erence to  appellee's  failure  to  receive  the  cattle,  yet  if  it  fails  to  show 
any  damage  arising  therefrom,  appellant  can  not  recover. 

We  think  the  law  is  well  settled  that  "when  a  vendee  refuses"  to  re- 
ceive personal  property  contracted  for,  the  seller  has  either  of  three 
remedies:  He  can  hold  the  property  as  the  property  of  the  vendee, 
and  sue  for  the  price;  or  he  can  foreclose  his  vendor's  lien  upon  the 
property  by  a  fair  sale  of  it,  and  sue  the  vendee  for  what  of  the  price 
he  fails  in  this  way  to  realize;  or  he  can  treat  the  property  as  his  own, 
after  the  vendee's  refusal  to  receive,  and  sue  for  damages.  If  the 
vendor  elects  the  latter  remedy,  the  measure  of  his  recovery  is  the  dif- 
ference between  the  contract  price  of  the  thing  refused  and  its  market 
value  at  the  date  when  it  ought  to  have  been  received."  (Parsons  on 
Cont,  209;  Welden  v.  Continental  Meat  Co.,  65  Texas,  487;  Woldert 
v.  Arledge,  4  Texas  Civ.  App.,  692,  23  S.  W.,  1052.) 

Appellant  in  his  pleading  seems  to  have  elected  the  last  of  these 
remedies,  but  failed,  in  our  judgment,  to  plead  facts  as  a  basis  for  the 
recovery  of  such  damages.  It  is  true  that  he  undertook  to  plead  spe- 
cial damages,  but  as  we  have  already  said,  the  record  fails  to  show  that 
he  suffered  damages  of  any  kind,  special  or  otherwise.  This  being 
true,  it  was  clearly  the  duty  of  the  court  to  have  instructed  a  verdict 
in  behalf  of  appellee,  as  was  done. 

Finding  no  error  in  the  judgment  of  the  court  below,  the  same  is 
affirmed. 

Affirmed. 


Wm.  E.  Hughes  et  al.  v.  State  op  Texas  et  al. 

Decided  October  28,  1909. 

1. — Boundary — Evidence. 

The    footsteps    of    the  original    surveyor,    when    they    can    be    found    and 

identified    on    the   ground,  will    determine    the    true    boundaries    of    the    land 

surveyed  by  him;   and  in  case  of  conflicting  calls  that  line  will  be   adopted 
which  follows  his  course. 

8. — Same— Excess  in  Area. 

A  land  certificate  was  located  upon  a  peninsular  shaped  body  of  land  formed 
by  a  bend  in  a  water  course;  the  plaintiffs  contended  that  the  calls  for  course 
and  distance  in  the  patent  should  control  in  determining  the  boundaries  of  the 
grant;  the  defendants  contended  that  the  water  line  of  the  adjacent  water 
course  should  control;  in  the  one  case,  the  calls  for  course  and  distance  did 
not  conform  to  the  shape  of  the  peninsula;  and  in  the  other,  the  grant  would 
contain  a  large  excess.  Held,  the  fact  that  the  boundaries  when  fixed  by  course 
and  distance  contained  the  area  designated  in  the  patent,  and  the  further  fact 
that  by  making  the  water  lines  the  lines  of  the  grant,  a  large  excess  in  acreage 
would  be  granted,  were  sufficient  to  support  a  verdict  for  the  plaintiffs. 

Appeal  from  the  District  Court  of  Harrison  County.     Tried  below 
before  Hon.  W.  C.  Buford. 

W.  E.  Hughes,  F.  B.  Prendergast,  W.  C.  Lane  and  J.  A.  Temple- 
ton,  for  appellants. — Under  the  evidence  in  this  case  it  was  the  duty 
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of  the  trial  judge  to  construe  the  field  notes  of  the  James  Adams  sur- 
vey and  to  instruct  the  jury  that  the  calls  in  the  field  notes  of  said 
survey  to  run  with  the  waters  of  the  lake,  from  the  beginning  corner 
thereof  to  the  end  of  the  nineteenth  call  in  such  field  notes,  were  su- 
perior to  and  would  control  the  conflicting  calls  for  course  and  dis- 
tance, and  that  the  waters  of  the  lake  adjacent  to  such  calls  constituted 
the  true  boundaries  of  said  survey.  The  refusal  of  the  court  to  so  in- 
struct the  jury  constitutes  reversible  error.  Cook  v.  Dennis,  61  Texas, 
249;  Ivey  v.  Williams,  78  Texas,  687;  Beaumont  Pasture  Co.  v.  Cleve- 
land, 26  S.  W.,  93;  Gulf,  C.  &  S.  F.  Hy.  Co.  v.  Malone,  25  S.  W., 
107? ;  Huff  v.  Crawford,  89  Texas,  214;  St.  Clair  County  v.  Lovings- 
ton,  23  Wall.,  63. 

Calls  in  the  field  notes  of  a  survey  for  natural  objects,  such  as 
rivers,  lakes,  etc.,  will,  as  a  matter  of  law,  control  conflicting  calls  for 
course  and  distance,  unless  it  is  made  to  appear  that  the  calls  for  such 
natural  objects  were  made  by  the  locating  surveyor  under  the  mistaken 
belief  that  same  were  located  on  the  ground  as  indicated  by  his  calls 
for  course  and  distance,  when  in  fact  such  natural  objects  are  located 
elsewhere,  and  the  burden  of  proving  such  mistake  is  on  the  party  who 
seeks  to  make  the  calls  for  course  and  distance  control  the  conflicting 
calls  for  such  natural  objects.  Stafford  v.  King,  30  Texas,  272,  and 
273;  Galveston  County  v.  Tankersley,  39  Texas,  658-60;  Urquhart  v. 
Burleson,  6  Texas>  503;  Anderson  v.  Stamps,  19  Texas,  460;  Robert- 
son v.  Mosson,  26  Texas,  248;  Booth  v.  Strippleman,  26  Texas,  441. 

In  this  case  the  burden  of  proof  was  on  the  plaintiff  to  prove  by  a 
preponderance  of  the  evidence  that  the  locating  surveyor  who  located 
the  Adams  survey  in  calling  to  run  with  the  waters  of  the  lake  from 
the  beginning  corner  of  the  survey  to  the  end  of  the  nineteenth  call 
in  his  field  notes,  made  such  calls  under  the  mistaken  belief  that  his 
calls  for  course  and  distance  would  coincide,  run  with  and  follow  the 
waters  of  the  lake,  when  in  fact  such  waters  were  not  where  the  sur- 
veyor then  supposed  them  to  be,  and  such  calls  for  course  and  distance 
would  not  follow  but  would  conflict  with  the  calls  for  the  lake  as  the 
waters  then  stood,  and  that  it  was  the  intention  of  the  locating  sur- 
veyor to  make  the  calls  for  course  and  distance,  rather  than  the  calls 
for  the  waters  of  the  lake,  the  boundaries  of  the  survey.  The  plain- 
tiff failed  to  discharge  such  burden,  and  the  court  should  have  in- 
structed the  jury  to  return  a  verdict  against  them.  Clark  v.  Hills,  67 
Texas,  141;  Waggoner  v.  Daniels,  18  Texas  Civ.  App.,  235;  Allen  v. 
Worsham,  49  S.  W.,  525 ;  Byers  v.  Wallace,  87  Texas,  508. 

The  identity  of  the  land  covered  and  appropriated  by  the  field  notes 
of  the  survey  must  be  determined  by  a  reasonable  construction  of  the 
language  used  in  the  field  notes  of  and  patent  to  the  survey  when 
read  in  the  light  of  surrounding  circumstances,  keeping  in  view  the 
fact  that  the  ultimate  object  and  purpose  of  such  construction  is  to 
arrive  at  and  give  effect  to  the  purpose  and  intention  of  the  locating 
survey  as  expressed  in  his  field  notes.  Stafford  v.  King,  30  Texas, 
271  to  273;  Welder  v.  Carroll,  29  Texas,  318;  Huff  v.  Crawford,  89 
Texas,  214;  Lillv  v.  Blum,  70  Texas,  711;  Anderson  v.  Stamps,  19 
Texas.  464   and  465. 

By  the  term  "purpose  and  intention  of  the  locating  surveyor/'  as 
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used  in  the  decisions,  is  meant,  not  that  purpose  and  intention  which 
exists  only  in  his  mind;  but  it  means  his  purpose  and  intention  as 
deduced  from  what  he  did  in  making  the  survey,  and  as  expressed 
in  and  gathered  from  the  language  of  the  field  notes  as  set  out  in  the 
grant.  Urquhart  v.  Burleson,  6  Texas,  503;  Blackwell  v.  Coleman 
County,  94  Texas,  220;  Huff  v.  Crawford,  89  Texas,  214. 

The  terms  "footstep  of  the  locating  surveyor"  as  same  is  used  in 
the  decisions  mean  his  footsteps  as  indicated  by  and  described  in  his 
field  notes  as  marking  and  constituting  the  boundaries  of  his  survey. 
Such  term  does  not  mean  preliminary  lines  run  or  marks  made  by  him 
or  under  his  direction  while  he  is  locating  the  survey,  which  lines  or 
marks  are  not  called  for  in  his  field  notes.  Ratliff  v.  Burleson,  7 
Texas  Civ.  App.,  621;  Schaeffer  v.  Berry,  62  Texas,  714;  Beast  v. 
Donald,  84  Texas,  648 ;  Davidson  v.  Pickard,  56  S.  W.,  608.     " 

In  cases  of  this  character  where  a  survey  is  situated  on  a  peninsula 
bordering  on  a  lake  or  a  navigable  stream,  the  meander  lines  of  such 
survey,  though  run  on  the  ground  by  the  surveyor,  will  not  control 
conflicting  calls  for  the  waters  of  such  lake  or  stream,  unless  it  is 
affirmatively  shown  that  such  was  the  intention  of  the  locating  sur- 
veyor. Such  intention  will  not  be  presumed,  but  must  be  proved 
affirmatively  by  the  party  asserting  such  fact.  This  is  true,  since  in 
such  cases  meander  lines  are  usually  run  in  surveying  fractional  portions 
of  the  public  lands  bordering  upon  navigable  waters,  not  as  boun- 
daries of  the  tract,  but  for  the  purpose  of  defining  the  sinuosities  of 
the  banks  of  the  stream  or  the  shQre-line  of  the  watercourse  and 
as  a  means  of  ascertaining  -the  quantity  of  the  land  in  the  fraction  sub- 
ject to  sale,  and  which  is  to  be  paid  for  by  the  purchaser.  Bland  v. 
Smith,  26  S.  W.,  773,  same  case,  43  S.  W.,  49;  Denny  v.  Cotton,  3 
Texas  Civ.  App.,  634;  St.  Paul  &  P.  Ry.  Co.  v.  Schurmeir,  7  Wall., 
272,  290,  74  U.  S.,  19,  78;  Jefferis  v.  East  Omaha  Land  Co.,  134  U. 
S.,  178-198;  Hardin  v.  Jordan,  140  U.  S.,  371-406;  Mitchell  v.  Smale, 
140  TJ.  S.,  406 ;  St.  Clair  County  v.  Lovingston,  23  Wall.,  46 ;  Wallace 
v.  Driver,  33  S.  W.,  641,  643;  Puller  v.  Shedd,  161  111.,  462,  62  Am'. 
St.,  380 ;  Schulte  v.  Warren,  75  N.  W.,  783 ;  note  to  Allen  v.  Weber, 
27  Am.  St.,  56  to  63,  collating  authorities  on  this  subject. 

Long  acquiescence  by  the  Republic  and  State,  in  the  assertion  and 
claim  by  the  grantees  of  the  Adams  grant  and  their  assigns,  that  the 
waters  of  the  lake  constitute  the  true  boundaries  of  said  grant,  and 
that  such  grant  covered  and  appropriated  all  of  the  land  on  that 
peninsula  north  of  the  marked  base  line  thereof,  should  be  held  to  con- 
clude the  State  and  those  claiming  under  it  by  subsequent  grants  from 
now  questioning  the  construction  so  heretofore  placed  on  the  field  notes 
of  such  grant.  Louisiana  v.  Mississippi,  202  U.  S.,  54,  56;  Virginia 
v.  Tennessee,  148  TJ.  S.,  523;  United  States  v.  Texas,  162  TJ.  S.,  1; 
Stone  v.  United  States,  69  U.  S.,  525;  James  v.  Germania  Iron  Co., 
107  Fed.,  618;  Galveston  v.  Menard,  23  Texas,  396. 

The  excess  in  the  acreage  of  the  James  Adams  survey  was  im- 
material and  irrelevant  to  any  issue  in  the  case,  and  should  not  have 
been  considered  by  the  jury  for  any  purpose  other  than  to  assist  them 
in  determining  the  true  location  of  the  disputed  lines  of  said  survey 
as  originally  located,  and  the  jury  should  have  been  so  instructed  and 
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that  they  should  not  consider  such  excess  for  any  other  purpose.  The 
refusal  of  the  instruction  in  question  was  reversible  error.  Brown  v. 
Galveston  Wharf  Co.,  48  S.  W.,  41 ;  Maddox  v.  Fenner,  79  Texas,  2T9, 
292;  Corrigan  v.  State,  42  Texas  Civ.  App.,  171;  Waggoner  v. 
Daniels,  18  Texas  Civ.  App.,  235;  Puller  v.  Shedd,  52  Am.  St.,  389 
and  390. 

The  burden  of  proof  was  on  the  plaintiff  to  prove  by  a  preponder- 
ance of  the  evidence  that  the  true  boundaries  of  the  James  Adams 
survey  were  located  by  the  locating  surveyor  in  accordance  with  the 
calls  in  the  field  notes  of  said  survey  for  course  and  distance  as 
claimed  by  the  plaintiffs,  and  if  they  failed  to  discharge  such  burden 
the  finding  of  the  jury  should  have  been  against  them  on  such  issue, 
and  the  court  should  have  so  instructed  the  jury.  The  refusal  of  the 
court  so  to  do  constitutes  reversible  error.  Clark  v.  Hills,  67  Texas, 
150;  Byers  v.  Wallace,  87  Texas,  508  and  509;  Waggoner  v.  Daniels, 
18  Texas  Civ.  App.,  235 ;  Allen  v.  Worsham,  49  S.  W.,  525. 

R.  V.  Davidson,  Attorney-General,  William  E>  Hawkins,  Assistant 
Attorney-General,  for  appellee,  the  State  of  Texas. — It  is  not  permis- 
sible for  a  locating  surveyor  to  project  a  survey  across  a  navigable 
stream;  and  the  Act  of  December  14,  1837,  which  is  still  in  force,  de- 
clares that  "all  streams,  so  far  as  they  retain  an  average  width  of 
thirty  feet,  shall  be  considered  navigable  streams  within  the  meaning 
hereof,  and  they  shall  not  be  crossed  by  lines  of  any  survey."  PaschaFs 
Digest,  4529;  Kev.  Stats.,  art.  4147. 

It  is  the  duty  of  the  locating  surveyor  to  actually  survey  the  land 
upon  the  ground  and  mark  same.  The  presumption  of  law  is  that 
he  did  so.  Morgan  v.  Mowles,  61  S.  W.,  256;  Maddox  v.  Fenner,  79 
Texas,  291;  Gerald  v.  Freeman,  68  Texas,  204;  Booth  v.  Strippleman, 
26  Texas,  441;  Stafford  v.  King,  30  Texas,  257;  Griffin  v.  Barbee, 
29  Texas  Civ.  App.,  325;  Wiley  v.  Linley,  76  S.  W.,  208;  Phillips  v. 
Ayres,  45  Texas,  601. 

The  number  or  relative  position  of  any  call  in  the  field  notes  or  in 
the  patent  or  upon  the  ground,  is  immaterial,  no  call  of  a  survey  hav- 
ing any  dignity  or  importance  over  any  other  call  merely  because  it 
is  the  first  call,  or  the  last  call,  or  because  it  comes  before  or  after  anv 
other  call.  Booth  v.  Upshur,  26  Texas,  70;  Cox  v.  Finks,  41  S.  W", 
98 ;  Clark  v.  Hills,  67  Texas,  152. 

In  reconstructing  a  survey  effort  should  be  made  to  ascertain  the 
intention  of  the  original  surveyor  who  located  the  survey.  Robinson 
v.  Doss,  53  Texas,  506;  Hubert  v.  Bartlett,  9  Texas,  103;  Anderson 
v.  Stamps,  19  Texas,  465;  Swisher  v.  Grumbles,  18  Texas,  177. 

That  intention,  however,  must  be  determined  by  the  field  notes  and 
plat  made  by  the  surveyor  considered  in  connection  with  his  work  on 
the  ground,  if  such  work  can  be  found;  and  no  mere  supposition  or 
conjecture  as  to  what  the  surveyor  had  in  mind  can  be  indulged  or 
treated  or  considered  as  of  any  force  or  effect.  Bartlett  v.  Hubert,  21 
Texas,  21 ;  Booth  v.  Upshur,  26  Texas,  70 ;  Booth  v.  Strippleman,  26 
Texas,  441 ;  Robinson  v.  Doss,  53  Texas,  506. 

The  cardinal  rule,  the  one  to  which  all  other  rules  converge,  and 
into  which  all  other  rules  blend,  and  to  which  all  other  rules  must 
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yield,  is  to  follow  the  footsteps  of  the  surveyor  on  the  ground.  New 
York  &  Texas  L.  Co.  v.  Thompson,  83  Texas,  169;  Sanborn  v.  Gun- 
ter,  17  S.  W.,  120,  121 ;  Hamilton  v.  Blackburn,  43  Texas  Civ.  App., 
153 ;  Oliver  v.  Mahoney,  61  Texas,  612 ;  Wiley  v.  Lindley,  76  S.  W., 
209;  Stafford  v.  King,  30  Texas,  269;  Booth  v.  Strippleman,  26  Texas, 
441;  Fulton  v.  Frandolig,  63  Texas,  330;  Jackel  v.  Reiman,  78  Texas, 
588;  Morgan  v.  Mowles,  61  S.  W.,  156;  Phillips  v.  Ayres,  54  Texas, 
602;  Robinson  v.  Doss,  53  Texas,  506;  Bartlett  v.  Hubert,  21  Texas, 
21;  Booth  v.  Upshur,  26  Texas,  70;  Bolton  v.  Lann,  16  Texas,  112; 
George  v.  Thomas,  16  Texas,  88;  Anderson  v.  Stamps,  19  Texas,  463; 
Bland  v.  Smith,  26  S.  W.,  773;  Bland  v.  Smith,  43  S.  W.,  49;  Lutcher 
&  Moore  L.  Co.  v.  nart,  26  S.  W.,  94. 

No  error  by  the  Commissioner  of  the  General  Land  Office  or  by  any 
of  his  employes  in  construing  the  effect  and  meaning  of  the  original 
field  notes,  or  of  the  original  plat,  or  of  the  original  field  notes  and 
plat  of  a  survey  returned  by  the  locating  surveyor,  or  in  platting  such 
survey  upon  a  General  Land  Office  map,  is  binding  upon  the  State  of 
Texas,  and  in  such  instances  estoppel  does  not  lie  against  the  State- 
Constitution  of  Texas,  art.  7,  sec.  2;  Act  of  February  23,  1900,  ad- 
justing the  account  of  the  State  with  the  public  school  fund;  Day  L. 
&  C.  Co.  v.  State,  68  Texas,  553;  Brown  v.  Sneed,  77  Texas,  471  "(re- 
viewing Governor  v.  Allbright,  21  Texas,  753,  Governor  v.  Burnett,  27 
Texas,  36,  State  v.  Furcell,  16  Texas,  310);  Sullivan  v.  State,  41 
Texas  Civ.  App.,  89;  Mound  Oil  Co.  v.  Terrell,  99  Texas,  625;  State 
v.  Brewer,  64  Ala.,  287;  Pulaski  County  v.  State,  42  Ark.,  118:  De- 
ment v.  Bokker,  126  111.,  174;  19  N.  E.,  33;  Indiana  Cent.  C.  Co.  v. 
State,  53  Ind.,  575;  State  v.  Dubuclet,  23  La.  Ann.,  267;  Salem  Imp. 
Co.  v.  McCourt,  26  Ore.,  93,  41  Pac,  1105;  Grunert  v.  Spalding,  78 
N.  W.,  606;  Filor  v.  United  States,  9  Wall.,  45;  Lake  Superior  S.  C. 
Co.  v.  Cunningham,  44  Fed.,  819;  United  States  v.  Willamette  V.  W. 
R.  Co.,  54  Fed.,  807;  Bannock  v.  Bell,  101  Am.  St.,  166,  and  authori- 
ties there  cited. 

The  State  is  not  bound  by  the  acquiescence  of  its  own  officers  or  of 
the  Republic  of  Texas  in  the  assertion  by  an  individual  of  an  illegal 
claim  to  or  possession  of  public  lands,  or  by  both  such  claim  and  pos- 
session. State  v.  Sullivan,  41  Texas  Civ.  App.,  89;  Smith  v.  Power, 
23  Texas,  35;  Zepeda  v.  Hoffman,  31  Texas  Civ.  App.,  312;  Brown  v. 
Sneed,  77  Texas,  474;  Truehart  v.  Babcock,  49  Texas,  258;  Bannock 
Co.  v.  Bell,  101  Am.  St.,  166,  and  authorities  there  cited. 

The  lines  called  for  by  course  and  distance  in  the  original  field  notes 
of  the  James  Adams  survey  can  not  be  held  to  be  mere  meander  lines 
which  were  run,  not  as  boundaries  of  the  grant,  but  for  the  purpose 
of  defining  the  sinuosities  of  Caddo  Lake  and  as  a  means  of  ascertain- 
ing the  quantity  of  land  appropriated  by  the  survey. 

The  fact  that  the  calls  for  course  and  distance  as  set  out  in  the  orig- 
inal field  notes  and  plat  of  a  survey  include  the  particular  area  of  land 
called  for  may  be  considered  in  determining  whether  such  calls  for 
course  and  distance  were  intended  by  the  locating  surveyor  to  define 
the  boundaries  of  the  grant.     Oliver  v.  Mahoney,  61  Texas,  612. 

Word  &  Charlton,  for  appellee  Thorn. 
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L.  P.  Wilson,  for  appellee  Jennings. 

S.  P.  Jones,  for  appellee  Key. 

HODGES,  Associate  Justice. — This  action  was  instituted  by  the 
State  of  Texas,  together  with  A.  P.  Hope,  Oscar  Hope  and  W.  F. 
English,  against  Wm.  E.  Hughes  and  Annie  S.  Kennedy,  for  the 
purpose  of  fixing  and  defining  on  the  ground  the  lines  of  the  James 
Adams  survey.  The  issues  presented  by  the  pleadings  of  the  parties 
make  this  strictly  a  boundary  suit.  The  Adams  survey  was  made  in 
1838  and  patent  issued  in  1842.  It  was  located  upon  a  peninsula 
formed  by  a  bend  in  Cypress  Bayou,  which  on  the  east  side  broadens 
into  what  is  called  Caddo  Lake.  The  following  diagram  will  show  its 
location  and  the  lines  in  dispute: 


'  ''y     SWEET  6UM  12*  W.  BRS.  EASTKWa. 
§    SWEET  GUM  12" 01.  MS.  N73 E.  II  VI 
wJ  B0TH6ONE 


The  field  notes  of  the  survey  as  made  by  the  locating  surveyor  are 
as  follows: 

"Beginning  at  the  "N".  E.  corner  of  a  survey  made  for  Obadiah  Hend- 
rick,  which  survey  included  Taylor's   Bluff  on   Soda  Lake,   or  Ferry 
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Lake,  a  stake  from  which  a  pine  22  in.  dia.  brs.  N".  35  E.  2  vrs.  disk 
and  a  pine  20  in.  dia.  brs.  S.  45  E.  3  vrs.  dist.,  both  marked  J.  A.; 
thence  running  with  the  waters  of  the  lake  (1)  N.  63  E.  840  vrs.; 
(2)  N.  16  E.'  950  vrs.;  (3)  N.  24  E.  750  vrs.;  (4)  N.  17  W.  900 
vrs.;  (5)  N.  231/,  E.  1,380  vrs.;  (6)  X.  35  E.  1,130  vrs.;  (7)  East 
880  vrs.;  (8)  S.  25  E.  950  vrs.;  (9)  S.  31  E.  982  vrs.;  (10)  S.  36 
W.  400  vrs. ;  (11)  S.  47  W.  415  vrs.;  (12)  S.  41  E.  2,135  vrs.:  (13) 
N.  74  \Y.  960  vrs.;  (14)*  K  23  W.  920  vrs.;  (15)  S.  9°/27'  W\  516 
vrs.;  (16)  S.  33  W.  1,210  vrs.;  (17)  S.  23  W.  1,160  vrs.;  (18)  S.  58 
E.  410  vrs.;  (19)  S.  60  E.  920  vrs.  Leaves  the  lake,  a  stake  from 
which  a  sweet  gum  12  in.  dia.  brs.  E.  101/>  vrs.  off  and  a  sweet  gum 
12  in.  dia.  brs.  N.  73  E.  11  vrs.  off;  thence*  S.  55  W.  on  a  conditional 
line  with  Martin  at  586  vrs.  Martin's  conditional  corner  at  836  vrs. 
a  stake  from  wrhich  a  black  jack  8  in.  dia.  brs.  N".  75  E.  5  vrs.  off; 
thence  (21)  N.  65  W.  3,790  vrs.  to  the  beginning  corner." 

The  lines  indicated  on  the  diagram  are  run  according  to  the  calls 
for  course  and  distance.  The  facts  show  that  both  the  beginning  cor- 
ner and  the  corner  at  the  end  of  the  nineteenth  call  are  some  distance 
from  the  water  line  of  the  lake  or  bavou.  It  is  also  shown  that  the 
calls  for  course  and  distance  do  not  conform  to  the  configuration  of 
the  banks  of  the  lake  or  the  water  line.  The  appellees  contend  that 
the  true  boundary  should  be  the  lines  made  by  course  and  distance; 
while  the  appellants  claim  that  the  water  line  of  the  lake  should  gov- 
ern from  the  beginning  corner  at  the  southwest  to  the  corner  at  the 
end  of  the  nineteenth  call  at  the  southeast,  and  thence  along  the  south 
line. 

The  case  was  submitted  in  the  court  below  upon  special  issues,  and 
upon  the  answers  returned  the  court  entered  judgment  in  favor  of  the 
plaintiffs  in  the  suit.  There  are  numerous  assignments  of  error  ac- 
companied by  a  voluminous  record,  and  we  have  given  the  case  much 
careful  consideration.  The  principal  issues  of  fact,  the  location  of  the 
lines  run  upon  the  ground  by  the  surveyor,  having  been  found  by  the 
jury  in  favor  of  the  contention  of  the  appellees,  we  think  the  court 
correctly  entered  a  judgment  in  their  favor.  When  the  footsteps  of  the 
surveyor  can  be  found  and  identified  on  the  ground  this  will  deter- 
mine the  true  boundary,  and  in  conflicting  calk  that  line  will  be 
adopted  which  follows  his  course.  (Fulton  v.  Fandolig,  63  Texas,  331; 
Hamilton  v.  Blackburn,  43  Texas  Civ.  App.,  153;  Oliver  v.  Mahoney, 
61  Texas,  612;  Booth  v.  Strippleman,  26  Texas,  440;  Maddox  v.  Fen- 
ner,  79  Texas,  292.) 

Some  of  the  assignments  point  out  rulings  which  we  think  were  er- 
roneous, but  not  such  as  would  justify  a  reversal  of  the  case. 

The  testimony  shows  that  by  the  judgment  rendered  the  claimants 
under  the  Adams  patent  got  the  full  quantum  of  land  they  were  en- 
titled to  under  the  certificate  by  virtue  of  which  the  survey  was  made. 
Only  a  portion  of  the  lands  called  for  in  the  original  Adams  certificate 
was  located  upon  the  tract  in  question.  The  lines  run  according  to 
course  and  distance,  as  shown  on  the  diagram,  embrace  an  area  fully 
equal  to  what  the  locating  surveyor's  estimate  showed  he  intended  to 
locate  at  that  place.  The  jury  found  that  the  land  contained  within 
the  calls  for  course  and  distance  amounted  to  2,678  acres.     This  was 
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practically  the  same  as  that  found  in  the  estimate  of  the  surveyor.  If 
the  water  line  or  banks  of  the  lake  and  bayou  be  taken  as  the  bound- 
ary, as  contended  for  by  the  appellants,  there  would  be  an  excess  in 
this  survey  of  about  1,700  acres.  This,  it  would  seem,  would  furnish 
strong  evidence  to  support  the  judgment  rendered.  The  number  of 
acres  included  within  the  lines  run  according  to  course  and  distance, 
added  to  that  which  was  subsequently  located  elsewhere,  equal  the 
number  called  for  in  the  certificate. 

Xo  useful  purpose  could  be  subserved  by  an  extended  discussion  of 
the  questions  presented  in  the  briefs  of  the  appellants.  The  judgment 
of  the  court  is  affirmed. 

Affirmed. 

Application  for  writ  of  error  dismissed  for  want  of  jurisdiction. 


John  M.  Bonner  Memorial  Home  v.  Collin  County  National 

Bank  et  al. 

Decided  October  30,  1009. 

1. — Vendor  and  Vendee— Rescission — Equitable  Bights  of  Third  Parties. 

A  vendor  who  has  conveyed  land  by  a  deed,  retaining  a  lien  to  secure  the 
purchase  money,  can  not  take  a  reconveyance  of  a  part  of  the  land  from  the 
vendee  in  part  payment  of  the  purchase  money,  and  subsequently  convey  the 
part  so  reconveyed  to  him  to  a  third  person,  to  the  prejudice  of  one  who  had 
acquired  an  equitable  interest  in  the  land  at  the  time  of  such  reconveyance,  which 
fact  was  known  to  the  parties  at  the  time.  A  partial  rescission  of  an  entire 
contract  can  not  be  made  to  the  prejudice  of  innocent  third  parties;  there 
must  be  a  total  rescission  or  none  at  all. 

2. — Same— Subrogation. 

Where  a  person  lends  money  to  a  purchaser  of  land  upon  an  agreement  and 
understanding  between  them  that  the  money  should  be  applied  on  the  vendor's 
lien  notes  owing  by  the  purchaser  for  said  land,  the  lender  will  be  subrogated 
pro  tan  to  to  rights  of  the  vendor,  the  owner  of  said  notes;  and  this,  though 
the  money  was  in  fact  applied  by  the  vendor,  contrary  to  the  instructions  of 
the  vendee,  to  other  indebtedness  of  the  vendee  to  the  vendor. 

3. — Agency — Evidence. 

When  it  appeared  that  a  person  to  whom  money  was  sent  with  instructions 
to  apply  it  upon  certain  notes  then  in  his  possession  was  the  attorney  in  fact 
of  the  payee  in  the  notes,  the  evidence  was  sufficient  to  support  a  finding  that 
such  person  was  authorized  to  receive  the  money  and  apply  it  as  directed. 

4. — Vendor  and  Vendee— Subsequent  lien  Holders  and  Purchasers — Equities, 

Tracts  of  land  conveyed  by  a  vendee  during  the  existence  of  a  vendor's 
lien  on  the  same  should  be  subjected  to  the  satisfaction  of  the  lien  in  the  inverse 
order  of  the  conveyances.  Decree  affirmed  in  a  case  involving  the  adverse  rights 
and  equities  of  a  vendor  and  vendee  and  subsequent  vendees  and  lien  holders 
under  a  partial  rescission  of  the  sale  by  the  original  vendor  and  vendee. 

Appeal  from  the  District  Court  of  Collin  County.  Tried  below  be- 
fore Hon.  B.  L.  Jones. 

Dog get t  &  Clifton  and  N.  A.  Rector,  for  appellant. — Mrs.  Dwyer, 
the  original  vendor,  owner  and  holder  of  all  of  the  vendor's  lien  notes 
executed  by  Jno.  R.  Smith  for  the  purchase  money  for  the  said  200 
acres  of  land,  had  a  legal  right  to  accept  in  payment  of  said  notes  a 
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reconveyance  by  said  Smith  to  her  of  the  94.85  acres  of  land,  a  part 
of  the  original  200-acre  tract,  said  notes  being  secured  by  the  vendor's 
lien  on  all  of  said  land,  and  which  were  at  the  date  of  said  reconvey- 
ance canceled  and  delivered  to  him.  Pierce  v.  Moreman,  84  Texas, 
596;  Foster  v.  Powers,  64  Texas,  247. 

The  original  vendor  of  land  holding  the  purchase-money  notes  given 
therefor  is  the  owner  of  the  land  until  said  notes  are  paid,  and  in  sat- 
isfaction of  said  notes  may  accept  from  the  vendee  a  reconveyance  of 
the  land  or  any  part  thereof  without  reference  to  any  subsequent  con- 
tract lien  the  vendee  may  have  given  on  said  land,  and  the  only  right 
that  any  subsequent  contract  lienholder  has  is  within  a  reasonable  time 
to  pay  to  the  vendor  the  purchase  money  due  thereon  and  redeem  the 
land  from  such  sale  or  foreclosure.  Stone  Land  &  Cattle  Co.  v.  Boon, 
73  Texas,  548. 

J.  R.  Oougli,  Abernathy,  Abernathy  &  Abernathy,  for  appellee. 

BOOKHOTJT,  Associate  Justice. — This  suit  was  instituted  in  the 
District  Court  of  Collin  County  by  appellee,  the  Collin  County  Na- 
tional Bank  of  McKinney,  against  Jno.  R.  Smith  and  E.  L.  Gladney, 
administrator  with  the  will  annexed  of  the  estate  of  Lelia  E.  Dwyer, 
deceased,  and  later,  by  an  amended  petition  filed  August  19,  1907,  the 
John  M.  Bonner  Memorial  Home  was  made  defendant.  The  amended 
petition  alleged  that  John  B.  Smith,  on  December  31,  1901,  executed 
to  the  plaintiff  bank  his  promissory  note  for  the  sum  of  two  thou- 
sand three  hundred  eighty-two  and  41/100  dollars  ($2,382.41),  pay- 
able to  defendant's  order  sixty  days  after  date,  with  ten  percent  in- 
terest per  annum  from  maturity,  and  providing  for  the  usual  ten  per- 
cent attorney's  fees.  It  was  also  alleged  that  on  December  26,  1901, 
the  said  Smith,  for  the  purpose  of  securing  the  payment  of  said  note, 
executed  in  favor  of  said  bank  a  deed  of  trust,  creating  a  lien  upon  a 
certain  described  portion  of  the  Abner  Lee  survey  situated  in  Collin 
County,  Texas.  The  petition  further  alleged  that  on  or  about  De- 
cember 23,  1886,  said  John  R.  Smith  purchased  from  Lelia  E.  Bonner 
and  William  B.  Bonner  200  acres  of  land  in  the  Abner  Lee  survey  in 
Collin  County,  Texas,  and  for  the  purchase  money  thereof  executed 
his  four  notes  each  for  $625,  due  on  the  first  day  of  January,  1888, 
1889,  1890  and  1891,  respectively:  and  that  the  land  described  in  the 
deed  of  trust  was  a  portion  of  said  200-acre  tract;  that  at  the  date  of 
the  execution  of  said  deed  of  trust  a  portion  of  said  original  purchase- 
money  notes  had  been  paid,  the  amount  so  paid  and  the  amount  re- 
maining diie  thereon  at  the  time  plaintiff  was  unable  to  state.  Said 
petition  further  alleged  that  said  note  sued  on  and  said  deed  of  trust 
mentioned  were  executed  for  the  purpose  of  raising  money  to  pay  upon 
said  original  indebtedness,  and  with  the  understanding  that  the  same 
should  be  so  paid,  and  that  said  money  was  paid  upon  said  indebted- 
ness ;  that  the  money  received  from  the  hank,  having  been  used  to  pay 
on  said  indebtedness,  the  plaintiff  bank  thereby  became  subrogated  to 
all  of  the  rights,  privileges  and  benefits  of  the  vendors  in  said  deed 
and  the  holders  of  said  notes.  Plaintiff  further  plead  that  by  virtue  of 
the  facts  stated  it  had  a  vendor's  lien  upon  the  land  mentioned  in  the 
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deed  of  trust,  which  it  prayed  might  be  established  against  the  land 
mentioned  and  for  order  of  sale,  etc.  The  marriage  of  Lelia  K.  Bon- 
ner, one  of  the  grantors  in  the  deed,  to  one  Dwyer  was  alleged,  and  it 
was  further  stated  that  on  June  22,  1905,  she  departed  this  life 
testate;  and  that  defendant  E.  L.  Gladney  had  qualified  as  her  ad- 
ministrator with  the  will  annexed,  and  that  as  such  administrator  he 
has  sold  the  land  described  in  plaintiffs  petition  to  the  defendant,  the 
John  M.  Bonner  Memorial  Home.  The  petition  further  sued  for  rents 
in  the  sum  of  $1,600,  and  prayed  that  this  amount  be  offset  again&t 
any  amount  defendants  might  recover  on  the  purchase-money  notes. 

The  John  M.  Bonner  Memorial  Home  answered  by  general  de- 
murrer and  special  exceptions,  and  general  denial  and  special  answers. 
The  demurrers  were  overruled,  and,  as  no  assignments  of  error  are 
predicated  on  the  court's  action  in  this  respect,  they  need  not  be  fur- 
ther mentioned.  The  special  answers  alleged  the  sale  of  200  acres  of 
land  by  Lelia  E.  Bonner  and  William  B.  Bonner,  by  their  said  attorney, 
John  M.  Bonner,  on  the  23d  day  of  December,  1886,  to  John  K. 
Smith,  and  the  execution  of  tl^  four  purchase-money  notes,  each  for 
the  sum  of  $625,  of  said  date,  each  payable  to  Lelia  E.  Bonner  or  or- 
der, with  twelve  percent  interest  per  annum,  due  on  the  dates  men- 
tioned in  plaintiff's  petition,  and  each  providing  for  ten  percent  attor- 
ney's fees,  and  further  alleged  that  the  vendor's  lien  was  specially  re- 
tained in  said  deed  on  the  land  therein  conveyed  until  said  notes  were 
fully  paid  off  and  discharged  according  to  tenor  and  effect;  that  the 
first  note,  due  January  1,  1888,  was  paid  off  by  said  Smith,  and  that 
on  or  about  the  26th  day  of  October,  1901,  said  Smith  had,  by  en- 
dorsement on  the  back  of  the  remaining  notes,  acknowledged  his  in- 
debtedness and  liability  thereon,  and  promised  to  pay  the  same  on  or 
about  January  1,  1902.  Each  note  being  endorsed  "interest  paid  to 
January  1,  1902."  That  there  was  on  the  back  of  each  of  said  notes 
a  further  endorsement,  as  follows:  "Farmersville,  Texas,  August 
30th.  This  note  is  canceled  by  re-conveyance  of  94.85  acres  out  of 
the  200  acres  of  land  in  the  Abner  Lee  survey  in  Collin  County, 
Texas,  on  which  this  note  is  a  lien  for  the  original  purchase  money. 
Ijelia  Bonner  Dwyer."  The  answer  further  alleged  that  on  August 
20,  1904,  said  John  R.  Smith,  being  unable  to  pay  the  above-described 
three  notes,  on  that  date  amounting  to  the  sum  of  $5,691.50,  executed 
and  delivered  to  Mrs.  Lelia  Dwyer,  the  owner  and  holder  of  said  three 
notes,  a  deed  conveying  to  her  94.85  acres  of  land,  a  part  of  the  200 
acres  originally  conveyed  by  her  and  another  to  said  Smith,  which  re- 
conveyance was  made  in  full  satisfaction  of  the  said  sum  of  $5,091.50 
then  due  upon  the  three  remaining  purchase-money  notes  given  for 
6aid  original  tract  of  200  acres  of  land,  the  field  notes  of  which  94.85- 
acre  tract  are  set  out  in  said  answer.  Said-  answer  further  alleged  that 
at  the  date  of  the  reconveyance  from  said  Smith  to  said  Dwyer  of 
94.85  acres  of  land,  that  said  tract  of  land  so  conveyed  was  of  no 
greater  value  than  the  sum  of  $5,691.50,  the  amount  due  on  said 
notes,  and  was,  in  fact,  of  less  value,  and  that  the  said  Mrs.  Dwyer  re- 
ceived from  said  Smith  said  re-conveyance  in  good  faith,  without 
actual  knowledge  of  any  claim  or  lien  by  plaintiff  upon  said  land,  and 
that  said  conveyance  was  received  by  her  solely  in  satisfaction  of  her 


316  Texas  Civil  Appeals  Bepobts,  Vol.  57.  [October, 

purchase-money  notes.  There  were  other  pleadings  by  both  parties,  but 
it  is  unnecessary  to  set  them  out  at  this  time.  The  defendant,  John 
B.  Smith,  failed  to  answer,  and  a  default  judgment  was  rendered 
against  him. 

The  cause  was  submitted  to  the  court  without  a  jury  and  a  judg- 
ment was  entered  in  favor  of  the  plaintiff  against  John  B.  Smith  for 
$3,413.80,  and  foreclosure  of  its  lien  was  decreed  on  the  land  men- 
tioned in  plaintiff's  petition,  as  against  both  defendants,  John  R. 
Smith  and  the  John  M.  Bonner  Memorial  Home.  Judgment  was  also 
entered  in  favor  of  the  John  M.  Bonner  Memorial  Home  against  said 
Smith  for  $5,489.25.  The  court  adjudged  a  prior  lien  in  favor  of  the 
John  M.  Bonner  Memorial  Home  against  said  premises  for  only 
$1,875.45,  and  gave  the  plaintiff  bank  a  second  lien  for  the  full 
amount  of  its  entire  debt,  and  gave  the  Bonner  Memorial  Home  a 
second  lien  for  the  balance  of  its  debt.  E.  L.  Gladney,  administrator, 
having  filed  his  disclaimer,  was  dismissed  from  the  suit.  The  John 
M.  Bonner  Memorial  Home  filed  a  motion  for  new  trial,  in  which  all 
of  the  errors  assigned  in  this  record  ware  presented  to  the  court,  and 
which  motion  was  overruled  and  defendant  excepted  and  gave  notice  of 
appeal  to  this  court,  and  having  perfected  its  appeal,  has  assigned 
error. 

The  first  assignment  of  error  reads  as  follows:  "Mrs.  Dwyer,  the 
original  vendor  to  whom  the  purchase-money  notes  were  executed  by 
Smith,  and  in  which  deed  and  notes  the  vendor's  lien  was  retained, 
had  the  right  to  rescind  in  whole  or  in  part  and  to  accept  in  payment 
of  the  remaining  purchase  money  due,  a  re-conveyance  by  Smith  of  all 
or  any  part  of  the  land  originally  conveyed,  and  the  court  erred  in 
not  so  holding."  Under  this  assignment  the  proposition  is  urged  that 
Mrs.  Dwyer,  the  original  vendor,  owner  and  holder  of  all  the  Vendor's 
lien  notes  executed  by  John  B.  Smith  for  the  purchase  money  for  the 
said  200  acres  of  land,  had  a  legal  right  to  accept  in  payment  of  said 
notes  a  re-conveyance  by  said  Smith  to  her  of  the  94.85  acres  of  land, 
a  part  of  the  original  200-acre  tract,  said  notes  being  secured  by  the 
vendor's  lien  on  all  of  said  land,  and  which  were  at  the  date  of  said 
re-conveyance  canceled  and  delivered  to  him. 

On  December  23,  1886,  Lelia  Bonner  and  William  B.  Bonner,  by 
their  agent  and  attorney  in  fact,  John  M.  Bonner,  conveyed  by  their 
deed  of  that  date  to  John  B.  Smith  200  acres  of  land  in  the  Abner  Lee 
eurvev  m  Collin  County,  Texas.  The  consideration  for  said  convevance 
was  $2,500,  for  which  the  eaid  John  B.  Smith  executed  his  four  cer- 
tain promissory  notes  of  even  date  with  said  convevance  for  $625  each, 
due  respectively  January  1,  1888,  January  1,  1889,  Januarv  1,  1890, 
and  January  1,  1891.    To  secure  the  payment  of  said  notes  'a  vendor's 

ni >*J£Vr!i '  n  m  th?  deed  of  conveyance  and  acknowledged  in  each 
ITS8'  Q°"  or  a^t  the  26th  day  of  October,  1901,  the  defend- 

hokler  of  Lm?11  aDd  T^Ha  E-  Dwyer  (nee  B<>™»>>  who  was  the 
Bv  the  teiSE Jl?AmlXlA  Purchase-™>ney  ™tes,  had  a  settlement, 
was  diie u^on  LT dfBett^men'  J°hn  *■  Smith  acknowledged  that  he 
um?Se1^d  n°te8,  the  8lim  of  ^i500'  abating  the 
eSh  of  said  LJL  «e  *T  °f  sottlc™»*  John  B.  Smith  renewed 
said  notes  by  an  endorsement  on  the  back  thereof,  and  it  was 
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also  stipulated  that  from  eaid  date  the  notes  were  to  draw  interest  at 
the  rate  of  six  percent  per  annum.  The  renewal  of  the  said  notes  was 
not  recorded  and  plaintiff  had  no  notice  thereof,  either  actual  or  con- 
structive. On  December  26,  1901,  defendant  John  R.  Smith  executed 
to  plaintiff  the  note  and  deed  of  trust  declared  upon  herein.  Said  deed 
of  trust,  though  calling  for  100  acres  of  land,  actually  included  in  the 
description  therein  about  106  acres,  taken  off  of  the  south  side  of  the 
200  acres  conveyed  to  John  B.  Smith  by  Lelia  E.  and  William  B. 
Bonner.  It  included  about  84.25  acres  of  the  land  in  controversy 
herein.  This  deed  of  trust  was  duly  filed  for  record  on  the  7th  day 
of  January,  1902,  and  recorded  on  the  28th  day  of  January,  1902. 

After  the  execution  of  the  deed  of  trust  to  plaintiff  the  said  John  R. 
Smith  sold  out  of  said  200-acre  tract  land  as  follows:    To  W.  G.  Lee, 
January  15,  1902,  34.35  acres  for  $1,500;  to  J.  H.  Hutchins  on  De- 
cember 19,  1902,  21.95  acres  for  $768.25;  to  W.  R.  Hamilton  on  Sep- 
tember 9,  1902,  3  acres  for  $180;  to  W.  R.  Hamilton  on  April  29, 
1904,   about   U/2  acres  for  $90;  to  C.   C.  Tatum  on  December  22, 
1904,  about  14.46  acres  which  was  included  in  the  field  notes  of  a 
much  larger  tract  of  land  and  the  consideration  can  not  be  determined. 
At  the  time  of  the  execution  of  the  deed  of  trust  to  plaintiff,  defend- 
ant John  R.  Smith  owned  of  the  200-acre  tract  and  on  which  was  a 
vendor's  lien  to  secure  the  payment  of  the  three  purchase-money  notes, 
exclusive  of  the  land  contained  in  said  deed  of  trust  and  conveyed  by 
it  to  plaintiff,  land  which  on  the  20th  day  of  October,  1904,  was  of 
the  value  of  $3,631.80,  and  also  a  tract  of  10.60  acres  of  the  said  200- 
acre  tract  which  the  said  Smith  had  on  hand  and  on  said  date  re- 
conveyed  to  the  said  Mrs.  L.  E.  Dwyer  in  cancellation  of  the  purchase- 
money  notes,  but  not  included  in  plaintiff's  deed  of  trust.     On  Octo- 
ber 26,  1901,  John  R.  Smith  conveyed  to  Mrs.  L.   E.  Dwyer  94.85 
acres  of  land  out  of  the  said  200-acre  tract  in  cancellation  and  settle- 
ment of  the  three  original  purchase-money  notes.     This  conveyance  in- 
cluded 84.25  acres  of  the  land  covered  by  plaintiff's  said  deed  of  trust 
and  the  10.60-acre  tract  of  land  mentioned  above.     Prior  to  this  con- 
vevance  the  said  Mrs.  Dwyer  had  both  actual  and  constructive  notice 
of  plaintiff's  rights  under  its  said  deed  of  trust.     The  money  borrowed 
from  the  bank  was  borrowed  to  pay  on  the  purchase-money  notes  given 
by  Smith  in  payment  of  the  200  arres  of  land  and  on  which  they  were 
a*  lien.     The  said  Smith  at  the  time  he  borrowed  the  monev  declared 
such  to  be  his  purpose  to  those  from  whom  he  obtained  the  loan  and 
to  whom  he  gave  the  deed  of  trust.     The  said  Smith  sent  the  money 
thus  obtained  to  the  authorized  agent  of  Mrs.  Lelia  E.  Dwyer  at  New 
Orleans  with  instructions  to  said  agent  for  the  money  to  be  so  ap- 
plied, bat  contrary  to   paid   instructions   the   said   agent   applied   the 
money  to  an  unsecured  debt  due  by  him  to  the  Bonners  and  Mrs. 
Dwyer.     The  land  in  controversy  was  at  the  time  of  the  execution  of 
plaintifFs  deed  of  trust  the  homestead  of  the  said  John  R.  Smith. 

The  particular  question  raised  by  the  first  assignment  and  the  propo- 
sition presented  thereunder  is,  Can  a  vendor  who  has  conveyed  land  by 
a  deed,  retaining  a  lien  to  secure  the  purchase  money,  take  a  re- 
conveyance of  a  part  of  the  land  from  the  vendee  in  part  payment  of 
the  purchase  money,  and  subsequently  convey  the  part  reconveyed  to 
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him  to  a  third  person  to  the  prejudice  of  one  who  had  acquired  an 
equitable  interest  in  the  land  at  the  time  of  such  reconveyance,  which 
was  known  to  the  parties  at  the  time?  This  question  is  answered  in 
the  negative  in  the  opinion  of  Burson  v.  Blackley,  67  Texas,  5,  where 
it  is  held  that  there  can  be  no  partial  rescission  of  an  entire  contract 
to  the  prejudice  of  innocent  third  parties.  There  must  be  a  total  re- 
scission or  none  at  all.  The  reconveyance  of  the  94.85  acres  to  Mrs. 
Dwyer  by  John  R.  Smith  and  wife  was  an  attempt  at  a  partial  re- 
scission of  an  entire  contract  after  plaintiff's  right  had  intervened. 
Mrs.  Dwyer  having  permitted  90.23  acres  of  the  200  acres  to  be  sold 
off  without  attempting  to  enforce  her  lien  against  the  same  can  not 
now  elect  to  rescind  the  contract  as  to  the  94.85  acres  after  plaintiff's 
rights  had  been  fixed  by  the  recording  of  its  deed  of  trust,  nor  can 
the  John  M.  Bonner  Memorial  Home  so  elect  to  rescind  a  part  only 
of  the  entire  contract. 

Under  the  facts  of  this  case  the  result  wrould  be  the  same  had  there 
been  an  entire  rescission  of  the  contract  by  Mrs.  Dwyer  and  Smith. 
The  testimony  showed  that  the  plaintiff  bank  lent  the  defendant  Smith 
the  money  mentioned  in  the  notes  sued  on,  with  the  agreement  and 
understanding  between  them  that  it  should  be  applied  on  the  vendor's 
lien  notes  held  by  Mrs.  Dwyer,  she  and  her  agent  having  been  in- 
structed by  John  R.  Smith  to  so  apply  the  money  borrowed  from  the 
plaintiff  bank.  Under  these  facts  the  bank  became  subrogated  pro 
tanto  to  the  rights  of  Mrs,  Dwyer,  the  owner  of  the  prior  vendor's  lien 
for  which  the  money  loaned  by  the  bank  was  to  go  in  part  payment. 
Smith  testified  that,  "I  borrowed  this  money  from  the  bank,  and  so 
stated  at  the  time  that  it  was  for  the  purpose  of  paying  on  these 
debts  to  Mrs.  Dwyer,  and  I  sent  it  to  Judge  Bonner  to  be  applied  on 
the  purchase-money  notes  for  this  200  acres  of  land,  but  he  applied  it 
to  another  purpose."  Again  he  says:  "The  money  that  I  borrowed 
from  the  Collin  County  Bank  for  which  I  executed  this  deed  of  trust, 
I  paid  to  John  M.  Bonner,  agent  and  attorney  in  fact  for  Lelia  E. 
and  W.  B.  Bonner,  and  instructed  him  to  credit  same  on  the  four 
$625  purchase-money  notes,  but  contrary  to  said  instructions  he  placed 
it  as  a  credit  on  some  rent  notes  he  had."  (Bank  v.  Ackerman,  70 
Texas,  315;  Wahrmund  v.  Merrit  &  Metcalf,  60  Texas,  24;  Dillon  v. 
Kauffman  &  Runge,  58  Texas,  705;  Hicks  v.  Morris,  57  Texas.  660.) 

But  it  is  contended  that  it  is  not  shown  that  John  M.  Bonner,  to 
whom  John  R.  Smith  sent  the  money  borrowed  from  the  bank,  was 
authorized  to  receive  the  same  and  apply  it  as  a  credit  on  the  pur- 
chase-money notes  held  by  Mrs.  Dwyer.  He  was  at  the  time  the  agent 
and  attorney  in  fact  of  Mrs.  Dwyer,  and  it  seems  had  these  notes  in 
his  possession.  He  was  at  the  time  of  payment  instructed  by  Smith 
to  apply  the  money  on  these  notes,  but  instead  of  doing  so  he  applied 
it  to  other  indebtedness  which  he  held  against  Smith,  for  which  it  is 
not  shown  he  had  security.  It  is  clear  that  the  payor,  Smith,  had  the 
right  to  have  the  payment  applied  to  the  original  vendor's  lien  notes. 

The  court  found  that  the  land  that  should  have  been  first  subjected 
by  Mrs.  Dwyer  to  the  payment  of  the  said  three  purchase-monev  notes 
at  the  time  she  took  a  re-convevance  from  the  said  John  R.  Smith  in 
payment  of  said  notes,  was  of  the  value  of  $3,631.80.     The  debt  of 
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Mrs.  Dwyer,  in  so  far  as  the  bank  is  concerned,  amounted  to  $5,489.25, 
which  was  a  lien  on  190.23  acres  of  the  land.  The  difference  between 
these  amounts,  being  $1,857.45,  represents  the  amount  that  the  said 
Mrs.  Dwj'er  had  the  right  to  enforce  as  a  first  lien  against  the  land  in 
controversy.  The  plaintiff  bank  was  given  judgment  against  defend- 
ant John  R.  Smith  for  $3,413.80,  with  interest  at  the  rate  of  ten 
percent  per  annum,  together  with  a  foreclosure  of  the  lien  given  by 
its  deed  of  trust  on  the  land  described  in  its  petition,  but  said  fore- 
closure is  given'  on  that  portion  of  the  land  described  in  its  deed  of 
trust,  represented  by  the  84.23  acres  of  land  mentioned  in  the  plead- 
ings, subject  to  a  prior  lien  in  favor  of  defendant,  the  John  M.  Bon- 
ner Memorial  Home  for  $1,857.45.     This  was  correct. 

The  court  properly  rendered  judgment  that  the  land  conveyed  by 
John  B.  Smith,  after  the  execution  of  the  deed  of  trust  and  prior  to 
the  attempted  rescission,  should  be  subjected  to  the  payment  of  said 
purchase-money  notes  in  the  reverse  order  of  its  alienation.  (Miller  v. 
Eogers,  49  Texas,  398.) 

Finding  no  error  in  the  record  the  judgment  is  affirmed. 

Affirmed. 


J.  M.  Sanders  et  al.  v.  R.  E.  Newton  et  al. 

Decided  October  30,  1909. 

Arbitration — Award  Conclusive. 

Upon  the  termination  of  a  partnership  the  differences  of  the  partners  as  to 
their  rights  growing  out  of  the  partnership  were  submitted  by  the  partners 
to  a  common  law  arbitration,  and  upon  rendition  of  an  award  the  partners 
against  whom  it  was  rendered  complied  with  the  same  by  paying  to  the  other 
partners  the  amount  of  money  awarded  to  them;  thereafter  the  losing  partners 
Drought  suit  against  the  other  partners  for  an  accounting  of  the  partnership 
matters  and  for  a  balance  alleged  to  be  due  the  plaintiffs  and  appropriated 
by  the  defendants,  held; 

(a)  Awards  by  arbitrators  chosen  by  parties  to  a  controversy  are 
regarded  with  favor  in  law  and,  in  the  absence  of  fraud,  mistake  or  misconduct, 
are  final  and  conclusive  as  to  all  matters  embraced  in  the  agreement,  and  are 
a  bar  to  a  subsequent  suit  upon  the  same  matters. 

(b)  Although  the  arbitrators  may  have  erred  in  their  decision,  that  would 
furnish  no  reason  for  vacating  the  award  if  the  error  was  an  honest  one. 

(c)  The  fact  that  by  a  rule  of  procedure  adopted  by  the  arbitrators  the 
parties  to  the  controversy  were  not  allowed  to  be  present  when  other  witnesses 
were  examined,  would  not  be  cause  for  vacating  the  award  when  the  parties 
were  informed  of  the  rule  at  the  outset  and  acquiesced  therein. 

Appeal  from  the  District  Court  of  Denton  County.  Tried  below 
before  Hon.  Clem  B.  Potter. 

Hopkins  &  Milliken,  for  appellants. — A  valid  arbitration  and  award 
can  only  be  set  aside  on  the  ground  of  fraud,  gross  mistake  or  partial- 
ity on  the  part  of  the  arbitrators.  The  burden  of  proof  to  establish 
either  ground  is  upon  the  party  seeking  to  set  aside  the  award,  and  it 
can  only  be  done  where  the  fraud  or  mistake  is  open  and  palpable  and 
can  be  discovered  and  ascertained  from  the  award,  without  the  neces- 
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sity  of  extrinsic  proof.  Bowden  v.  Crow,  21  S.  W.,  612;  Forshey  v. 
Galveston,  H.  &  H.  R.  R.  Co.,  16  Texas,  522;  McHugh  v.  Peck,  29 
Texas,  150;  Elder  v.  McLane,  60  Texas,  386;  Niagara  F.  Ins.  Co.  v. 
Boon,  88  S.  W.,  915;  6  Waits'  Actions  &  Defenses,  530;  Cobb  v. 
Dortch,  52  6a.,  548;  Parker  v.  Parker,  103  Mass.,  167;  White  Star 
Min.  Co.  v.  Hultberg,  77  N.  E.,  327;  Billmyer  v.  Hamburg-Bremen 
F.  Ins.  Co.,  49  S.  E.,  901;  Boston  Water  P.  Co.  v.  Gray,  6  Mete. 
(Mass.),  131;  Clark  v.  Burt,  4  Cush.  (Mass.),  396;  Chapman  v. 
Ewing,  78  Ala.,  403. 

A  party  to  an  arbitration  who,  knowing  the  rules  adopted  by  the 
arbitrators  for  the  government  of  their  deliberations,  and  who,  after 
he  is  acquainted  with  these  facts,  submits  his  cause  to  said  arbitrators 
under  said  rules,  can  not  repudiate  the  award  of  the  arbitrators  on  this 
ground,  for  he  will  by  his  conduct  be  estopped  from  setting  up  as  a 
ground  to  set  said  award  aside  the  adoption  of  the  objectionable  rules. 
McTTugh  v.  Peck,  29  Texas,  145;  Snow  v.  Walker,  42  Texas,  154; 
Downing  v.  Lee,  73  S.  W.,  721 ;  Gardner  v.  Newman,  135  Ala.,  522  ; 
Hoogs  v.  Morse,  31  Cal.,  128;  Willingham  v.  Harel,  30  Ala.,  583; 
Prescott  v.  Patterson,  14  N.  W.,  571 ;  Christian  v.  Moran,  90  Penn. 
St.,  487;  6  Waits'  Action  &  Defenses,  519. 

Where  an  arbitration  is  willingly  entered  into  arid  the  same  is  after- 
wards affirmed  by  the  parties  thereto  by  the  exchange  of  property  or 
the  compliance  with  the  terms  of  the  award,  said  award  can  not  be  set 
aside  on  the  motion  of  either  partv  to  said  arbitration.  Avcock  v. 
Dotv,  1  W.  &  W.,  sec.  221;  Hurst  v/Funston,  91  S.  W.,  319;  McHugh 
v.  Peck,  29  Texas,  145;  Hegan  v.  Beckley,  105  S.  W.,  969;  Harrell  v. 
Terrell,  54  S.  E.,  116;  Stone  v.  Baldwin,  127  111.  App.,  563. 

Bottorff  &  Qambill  and  Fred  M.  Bottorff,  for  appellee. 

DUNKLIN",  Associate  Justice. — In  August,  1904,  Newton  Broth- 
ers entered  into  a  partnership  contract  with  Pinckard  and  Sanders  to 
engage  in  the  business  of  ginning  cotton  for  hire.  This  partnership 
was  terminated  in  1907,  and,  in  an  attempt  to  settle  accounts  between 
the  partners,  differences  having  arisen  as  to  the  respective  interests  of 
Newton  Brothers  of  the  one  part  and  Pinckard  and  Sanders  of  the 
other,  the  parties  agreed  to  an  arbitration  of  those  differences.  Thomas 
McGalliard  and  R.  E.  Holloway  were  selected  as  arbitrators,  and  the 
parties  agreed  in  writing  to  abide  the  decision  of  the  arbitrators.  The 
two  arbitrators  so  chosen  by  the  parties  selected  W.  C.  Dixon  to  assist 
them,  and  this  selection  was  acquiesced  in  by  the  parties.  After  hear- 
ins:  testimony  this  committee  made  a  written  report  in  effect  that 
Newton  Brothers  were  indebted  to  Pinckard  and  Sanders  in  the  sum 
of  two  hundred  and  fifty-one  dollars.  As  soon  as  this  decision  was 
announced  R.  E.  Newton  paid  to  Sanders  the  amount  due  as  shown 
by  the  decision.  Afterwards  Newton  Brothers  instituted  this  suit  for 
an  accounting  between  them  and  Pinckard  and  Sanders  and  to  recover 
twenty-five  hundred  dollars,  which  plaintiffs  alleged  was  the  amount 
due  them  out  of  profits  realized  from  the  partnership  venture  and  ap- 
propriated by  the  defendants. 

As  a  bar  to  plaintiffs'  right  to  recover,  in  addition  to  a  general  de* 
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nial,  defendants  pleaded  the  agreement  to  arbitrate,  the  decision  of  the 
arbitrators  and  plaintiffs'  ratification  of *the  award  by  payment  of  the 
amount  awarded  to  defendants.  By  supplemental  petition  plaintiffs 
attacked  the  award  of  the  arbitrators  upon  numerous  grounds,  to  wit, 
that  in  making  the  award  the  arbitrators  acted  fraudulently  and  with 
partiality  to  defendants,  or  through  a  gross  mistake,  or  that  they 
were  induced  to  render  their  decision  by  fraud  practiced  upon  them 
by  defendants;  and  upon  the  further  ground  that  the  parties  to  the 
agreement  were  by  the  arbitrators  denied  the  privilege  of  being  pres- 
ent while  other  witnesses  were  being  examined  and  were  thereby  deprived 
of  the  right  of  cross-examination  of  such  witnesses.  Plaintiffs  also 
pleaded  that  they  had  complied  with  the  decision  of  the  arbitrators 
through  a  gross  misunderstanding  thereof  on  the  part  of  R.  E.  New- 
ton. All  the  issues  presented  by  the  pleadings  as  shown  above  were 
submitted  to  the  jury.  A  verdict  was  returned  in  favor  of  the  plain- 
tiffs for  fourteen  hundred  dollars,  but  a  remittitur  of  seven  hundred 
dollars  of  this  amouflt  was  entered  of  record,  and  from  a  judgment 
for  the  balance  defendants  have  appealed. 

After  a  careful  examination  of  the  record  we  fail  to  find  any  evi- 
dence tending  to  prove  that  the  arbitrators  acted  fraudulently  or 
through  mistake,  or  that  in  their  decision  they  were  actuated  by  a 
spirit  of  partiality  towards  any  of  the  parties  to  the  agreement.  The 
testimony  of  the  parties  upon  the  issues  which  were  included  in  their 
agreement  to  arbitrate  seems  sharply  conflicting,  but  the  parties  were 
before  the  arbitrators,  and  it  does  not  appear  that  they  were  denied 
the  right  to  testify  in  full  upon  all  matters  of  difference.  Although 
the  jury  found  a  verdict  upon  the  merits  of  the  controversy  at  variance 
with  the  award,  and  although  the  arbitrators  may  have  erred  in  their 
decision,  that  would  furnish  no  reason  for  substituting  the  judgment 
of  the  court  for  that  of  the  arbitrators  if  the  error  was  an  honest  mis- 
take. (Morse  on  Arbitration  and  Award,  293-299;  3  Cyc,  736-37, 
and  also  cases  cited  in  4  Cent.  Dig.,  columns  400-401.)  And  in  the 
absence  of  proof  of  gross  and  palpable  error  in  the  award,  such  charges 
of  fraud  on  the  part  of  the  arbitrators  are  not  sustained  by  evidence 
relating  to  the  merits  of  the  controversy  decided.  (Bowden  v.  Crow, 
2  Texas  Civ.  App.,  591.)  Nor  have  we  been  able  to  discover  any  tes- 
timony in  the  record  tending  to  show  that  any  fraud  was  practiced 
upon  the  arbitrators  by  Pinckard  or  Sanders  to  induce  them  to  render 
the  decision  that  was  rendered.  The  arbitrators  adopted  as  a  rule  of 
procedure  that  neither  party  to  the  controversy  should  be  present 
while  any  other  witness  was  testifying,  but  the  evidence  conclusively 
shows  that  the  parties  were  informed  of  this  rule  at  the  outset  and 
that  they  acquiesced  in  it,  and  thereafter  proceeded  with  the  submission 
of  their  respective  claims.  If  such  action  would  ordinarily  constitute 
a  valid  ground  to  vacate  the  award,  we  think  plaintiffs'  right  to  com- 
plain was  clearly  waived.  (McHugh  v.  Peck,  29  Texas,  145,  3  Cyc, 
637.)  Awards  by  arbitrators  chosen  by  parties  to  a  controversy  are 
regarded  with  favor  in  law,  and  in  the  absence  of  fraud,  mistake  or 
misconduct,  are  final  and  conclusive  as  to  all  matters  embraced  in  the 
agreement.  (Green  v.  Franklin,  1  Texas,  497;  Houston  &  T.  C.  By. 
Vol.  LVII  Civil— 21. 
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v.  Newman,  2  Texas  App.  Civ.  Cases,  349;  Dockery  v.  Randolph,  30 
S.  W.,  271,  3  Cyc,  808.) 

The  record  being  as  above  indicated,  the  jury  should  have  been  in- 
structed to  return  a  verdict  in  favor  of  the  defendants.  This  renders 
it  unnecessary  to  consider  other  questions  presented  by  appellants  in 
their  brief.  The  judgment  of  the  trial  court  is  therefore  reversed  and 
judgment  here  rendered  in  favor  of  appellants. 

Reversed  and  rendered. 

Writ  of  error  refused  to  appellee. 


NOVEMBER,  1909. 


John  Buckley  et  al.  v.  L.  H.  Runoe  et  al. 

Decided  November  1,  1909. 

1. — Vendor  and  Vendee — Purchase  Money  Notes — Express  Lien. 

Promissory  notes  given  for  the  purchase  money  of  certain  town  lots  con* 
tained  the  following  recital:  "Secured  by  S.  E.  and  S.  W.,  quarter  of  N.  E. 
block  of  out-lot  70."  Held  sufficient  to  constitute  a  reservation  of  an  express 
lien  upon  the  property  sold,  with  the  consequence  that  the  superior  title  remained 
in  the  vendor  until  the  notes  were  paid. 

2. — Same — Cases  Distinguished. 

Baker  v.  Com p ton,  52  Texas,  252;  Ransom  v.  Brown,  63  Texas,  188,  dis- 
tinguished. 

8. — Same — Lapse  of  Time — Presumption  of  Payment. 

After  the  lapse  of  thirty  years  it  will  be  presumed  that  notes  given  for  the 
purchase  money  of  land,  have  been  paid,  but  this  presumption  may  be  overcome 
by  evidence  of  nonpayment.  Evidence  as  to  nonpayment  considered  and  held  in- 
sufficient to  warrant  a  peremptory  instruction  for  the  heirs  of  the  vendor  but 
to  raise  an  issue  of  fact  which  should  have  been  submitted  to  the  jury. 

4. — Same — Election  of  Remedy. 

The  mere  fact  that  frequent  demands  were  made  for  the  payment  of  pur- 
chase money  notes  after  maturity,  will  not  constitute  an  election  to  rely  upon 
the  lien  or  a  waiver  of  the  right  of  rescission  where  the  lien  was  an  express 
one  and  not  merely   implied. 

5. — Vendor's  Lien — Innocent  Purchaser. 

One  who  purchases  the  interest  of  an  heir  of  the  vendee  in  land  without 
notice  of  a  vendor's  lien  therein  and  for  a  valuable  consideration,  is  entitled 
to  protection  as  an  innocent  purchaser  in  a  suit  by  the  heirs  of  the  vendor  to 
rescind  the  sale  and  recover  the  land,  in  the  absence  of  notice  of  the  claim  of 
the  plaintiffs  at  the  time  of  the  purchase. 

Appeal  from  the  District  Court  of  Galveston  County.  Tried  below 
before  Hon.  Lewis  Fisher. 

Stewarts,  Geo.  T.  Burgess  and  J.  Homer  Jones,  for  appellants. — 
The  recitals  in  the  notes,  "secured  by  southeast  and  southwest  quarter 
of  northeast  block  of  outlot  70,"  did  not  retain  the  superior  title  in  the 
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plaintiffs'  ancestor  nor  create  an  express  vendor's  lien.  Baker  v. 
Compton,  52  Texas,  252  (directly  in  point  on  same  facts) ;  Bansom  v. 
Brown,  fi3  Texas,  188;  Carson  v.  Sweatt,  57  Texas,  380. 

Plaintiffs  could  only  recover  by  showing  they  held  the  superior  title 
by  establishing  a  reservation  of  an  express  vendor's  lien,  or  the  simul- 
taneous execution  of  a  mortgage  to  secure  purchase  money.  Ransom  v. 
Brown,  63  Texas,  188;  Baker  v.  Compton,  52  Texas,  252;  Rindge  v. 
Oliphant,  62  Texas,  682;  Dunlap  v.  Wright,  11  Texas,  597;  Webster 
v.  Mann,  52  Texas,  416;  Hale  v.  Baker,  60  Texas,  217;  Johnson  v. 
Dyer,  19  Texas  Civ.  App.,  602. 

Defendant  Morris  should  have  had  judgment  for  a  one-third  inter- 
est in  the  property  claimed  by  him,  because  the  uncontradicted  evi- 
dence showed  him  to  be  a  purchaser  for  value,  and  even  though  plain- 
tiffs had  shown  themselves  to  be  the  holders  of  the  superior  title,  yet, 
after  a  lapse  of  over  thirt}r  years,  their  right  of  recovery  or  rescission 
would  be  barred  as  against  a  purchaser  for  value.  Also  of  defendant 
John  Buckley.  Weems  v.  Masterson,  80  Texas,  55;  Johnson  v.  Dyer, 
19  Texas  Civ.  App.,  602;  Morris  v.  Duncan,  25  S.  W.,  48. 

Plaintiffs  having  sued  in  trespass  to  try  title  must  recover,  if  at  all, 
upon  the  strength  of  their  title,  and  the  burden  rested  upon  them  to 
establish  a  superior  title  in  themselves,  and  failing  in  this  defendants 
should  have  recovered.  Ransom  v.  Brown,  63  Texas,  188;  Baker  v. 
Compton,  52  Texas,  252;  Rindge  v.  Oliphant,  62  Texas,  682. 

The  court  erred  in  not  instructing  verdict  for  defendants  against 
plaintiffs  as  requested  by  defendants,  because  it  appears  from  the  evi- 
dence that  the  property  in  controversy  had  been  conveyed  by  the  ex- 
ecutors of  the  ancestors  of  plaintiffs  to  D.  G.  Kelley,  and  that  such 
conveyance  passed  to  said  Kelley  the  legal  title  to  the  property,  and 
that  said  Kelley  and  those  deraigning  title  under  him  had  claimed 
and  asserted  title  to  said  property  for  more  than  thirty  years,  and 
plaintiffs'  claim,  if  any  they  had,  could  not  be  asserted  at  this  time 
in  this  action.  Ransom  v.  Brown,  63  Texas,  188 ;  Baker  v.  Compton,  52 
Texas,  252;  Johnson  v.  Dyer,  19  Texas  Civ.  App.,  602. 

It  is  a  settled  rule  in  this  State  that  when  a  vendor's  lien  is  not  ex- 
pressed in  the  deed,  and  the  note  has  become  barred,  the  lien  can  not 
be  enforced  against  the  land.  Hale  v.  Baker,  60  Texas,  217;  Perkins 
v.  Sterne,  23  Texas,  562 ;  Pitschki  v.  Anderson,  49  Texas,  3. 

The  remedy  of  a  vendor  for  the  collection  of  purchase  money  is  either 
to  sue  for  foreclosure  or  for  rescission,  and  the  right  of  rescission  must 
be  pursued  within  a  reasonable  time,  otherwise  vendor  will  be  held  to 
have  elected  to  stand  upon  his  contract  and  will  not  be  allowed  to  re- 
scind. Weems  v.  Masterson,  80  Texas,  55;  Morris  v.  Duncan,  25  S. 
W.,  48 ;  Tom  v.  Wollhoefer,  61  Texas,  281 ;  Rivers  v.  Washington,  34 
Texas,  270. 

Where  vendee  has  been  in  possession  of  property  for  over  thirty 
years  and  vendor  and  heirs  of  vendor  have,  during  that  period  of  time, 
made  frequent  demand  for  payment  of  purchase-money  notes,  vendor 
will  be  held  to  have  waned  right  of  rescission  and  to  have  elected  to 
stand  on  his  contract.  Rivers  v.  Washington,  34  Texas,  270;  Owen  v. 
New  York  &  Texas  Land  Co.,  11  Texas  Civ.  App.,  288;  Weems  v. 
Masterson,  80  Texas,  55. 
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[Fourteenth  assignment  of  error.] — The  court  erred  in  refusing  to 
give  in  charge  to  the  jury  special  charge  requested  by  defendants,  as 
follows :  "The  jury  is  instructed  that  after  the  lapse  of  twenty  years 
from  its  due  date  a  note  may  be  presumed  to  have  been  paid,  and  if 
you  iind  from  the  evidence  that  Daniel  G.  Kelley  executed  the  notes 
which  have  been  introduced  in  evidence  by  the  plaintiffs,  and  that 
they  were  given  by  him  in  part  payment  for  the  property  sued  for, 
and  that  at  the  time  the  suit  was  brought  said  notes  were  more  than 
twenty-nine  years  past  due,  and  that  the  said  Kelley  had  perished  in 
a  great  storm  which  destroyed  and  took  away  all  his  papers  relating 
to  his  property,  you  may  presume  that  said  notes  had  been  paid." 

W.  B.  Lockhart  and  James  B.  &  Charles  J.  Stubbs,  for  appellees. — 
The  court  properly  instructed  a  verdict  for  plaintiffs,  because  it  was 
established  by  the  undisputed  evidence  that  plaintiff's  ancestor  was  the 
owner  of  the  fee-simple  title  to  the  land;  that  his  executors  sold  the 
land  to  D.  G.  Kelley,  receiving  the  notes  in  evidence  in  part  pay- 
ment of  the  purchase  money,  said  notes  expressing  the  vendor  lien 
"secured  by  S.  E.  and  S.  W.  quarter  of  K  E.  block  of  outlot  70  f 
that  said  notes  have  not  been  paid;  that  the  record  title  remains  in 
plaintiffs'  ancestor — the  purchaser  Kelley,  in  accordance  with  his 
promise  not  to  record  his  deed  until  he  should  pay  the  purchase-money 
notes,  having  kept  the  deed  off  record;  that  plaintiffs  are  the  holders 
and  owners  of  the  notes  and  the  devisees  and  heirs  of  Henry  Runge, 
who  was  D.  G.  Kelley's  vendor;  that  the  vendee  Kelley  during  his 
lifetime  disclaimed  any  title  to  the  property  as  against  the  owners  of 
the  notes  and  the  heirs  of  his  vendor  and  there  being  no  repudiation 
of  the  vendor's  title  and  no  adverse  possession  during  a  period  of  limi- 
tation. Gilbough  v.  Runge,  99  Texas,  540;  Dunlap  v.  Wright,  11 
Texas,  601;  Hale  v.  Baker,  60  Texas,  219;  White  v.  Cole,  67  Texas, 
500;  Smith  v.  Owen,  16  Texas  Ct.  Rep.,  22;  Evans  v.  Ashe,  50  Texas 
Civ.  App.,  54. 

REESE,  Associate  Justice. — This  suit  was  instituted  in  1906  by 
appellees,  heirs  of  Henry  Runge,  against  appellants,  John,  Dan  and 
Thomas  Buckley,  Ed.  McCarthy,  administrator  of  D.  G.  Kelley,  and 
W.  C.  Morris,  and  the  unknown  heirs  of  Kelley.  As  presented  by  the 
second  amended  petition,  upon  which  the  case  went  to  trial,  the  ac- 
tion was  one  in  trespass  to  try  title  to  recover  certain  lots  in  the  city 
of  Galveston.  The  case  was  tried  with  a  jury,  and  upon  the  conclu- 
sion of  the  evidence  the  court  instructed  a  verdict  for  plaintiffs. 
From  the  judgment  all  the  defendants  appeal. 

We  are  of  the  opinion  that  it  was  error  to  instruct  the  jury  to  find 
for  plaintiffs.  The  recitals  in  the  notes  given  by  D.  G.  Kelley  for  the 
lands,  "secured  by  S.  E.  and  S.  W.  quarter  of  N".  E.  block  of  outlot 
70,"  was  sufficient  to  constitute  a  reservation  of  an  express  lien  upon 
the  property  sold,  with  the  consequence  that  superior  -title  remained  in 
the  vendor  until  the  notes  were  paid.  To  support  the  contrary  view 
appellants  cite  the  case  of  Baker  v.  Compton  (52  Texas,  252),  in  which 
it  was  held  that  a  recital  in  a  purchase-money  note  "to  secure  the  pur- 
chase money  due"  did  not  amount  to  an  express  lien;  and  Ransom  v, 
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Brown  (63  Texas,  188),  holding  that  a  recital  that  the  notes  were 
given  for  the  purchase  money  of  the  land,  was  not  sufficient.  The  cases 
are  clearly  distinguishable  from  the  present  case. 

It  appeared,  however,  that  thirty  years  or  more  had  elapsed  from 
the  time  the  notes  were  due  until  this  suit  for  the  recovery  of  the 
land  was  filed.  The  execution  of  a  deed  by  Henry  Bunge  to  I).  G. 
Kelley  in  1874  conveying  the  property  was  clearly  established,  though 
the  deed  had  been  lost  and  had  not  been  recorded.  It  did  not  appear 
whether  or  not  a  lien  had  been  reserved  in  the  deed. 

Kelley  died  in  1900.  His  estate  was  administered  upon  and  the 
property  in  question  partitioned  in  1904,  between  his  administrator 
and  the  children  of  Mrs.  Kelley,  also  dead,  the  property  belonging  to 
the  community.  Kelley's  house  was  destroyed  in  the  storm  of  1900, 
in  which  he  perished,  with  whatever  papers  he  may  have  had.  After 
the  lapse  of  so  long  a  time  the  notes  would  be  presumed  to  have 
been  paid,  unless  such  presumption  be  rebutted  by  evidence  of  non- 
payment. (Weems  v.  Masterson,  80  Texas,  55;  Morris  v.  Duncan,  25 
S.  W.,  48.)  To  rebut  this  presumption  it  was  shown  that  appellees 
were  still  in  possession  of  the  notes;  that  as  late  as  1882  they  had 
been  reported  by  the  guardian  of  appellees  as  unpaid,  and  had  been 
in  fact  partitioned  between  L.  H.  Runge  and  Henry  Runge,  two  of  the 
children,  nenry  Runge,  who  had  conveyed  his  interest  in  the  notes 
to  L.  H.  Runge  shortly  before  this  suit  was  filed,  testified  as  to  re- 
peated demands  for  payment  made  upon  D.  G.  Kelley  up  to  a  year  or 
two  before  his  death,  and  promises  of  Kelley  to  pay.  He  also  testi- 
fied as  to  similar  demands  made  upon  John  Buckley  after  the  death 
of  Kelley,  which  was  denied  by  Buckley.  The  deed  had  been  recorded 
by  Kelley  and  there  was  some  reference  in  the  testimony  to  an  under- 
standing that  Kelley  was  not  to  have  the  deed  frecorded  until  he  paid 
for  the  lots.  While  this  evidence  was  sufficient  to  rebut  the  presump- 
tion of  payment  arising  from  the  lapse  of  time,  we  do  not  think  that 
it  can  be  said  that  there  was  not  an  issue  which  should  have  been  sub- 
mitted to  the  jury.  It  must  not  be  forgotten  that  Henry  Runge,  the 
only  witness  to  the  demand  upon  Kelley,  was  an  interested  party.  His 
conveyance  of  his  interest  in  the  notes  a  month  before  the  suit  was 
filed  did  not  render  him  in  this  suit  in  which  his  brother  and  sisters 
were  plaintiffs  an  entirely  impartial  and  disinterested  witness.  Kelley, 
the  only  person  who  could  have  contradicted  him,  was  dead.  John 
Buckley  did  contradict  him  as  to  demands  made  upon  him  for  pay- 
ment. Looking  to  all  the  evidence,  we  think  that  the  presumption  of 
fact  as  to  the  payment  of  the  notes,  resting  upon  the  great  lapse  of 
time  before  the  assertion  of  the  right  to  recover  the  land,  presented  an 
issue  as  to  such  payment  which  should  have  been  submitted  to  the 
jury.  (Washington  v.  Missouri,  K.  &  T.  Ry.  Co.,  90  Texas,  320;  Jes- 
son  v.  Texas  Land  &  Loan  Co.,  3  Texas  Civ.  App.,  25;  McGowan  v. 
International  &  G.  N.  Ry.,  85  Texas,  293;  International  &  G.  N.  Ry. 
Co.  v.  Johnson,  23  Texas  Civ.  App.,  160,  55  S.  W.,  772;  Nowlin  v. 
nail,  66  S.  W.,  852.)  The  first  assignment  of  error  must  be  sustained 
for  the  reason  stated.  The  nineteenth  assignment  of  error,  which  pre- 
sents the  question  more  specifically,  must  also  be  sustained. 
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We  do  not  sustain  appellants'  contention  that  by  making  demand 
for  payment  of  the  notes  appellees  elected  to  affirm  the  contract  of 
sale,  and  to  rely  alone  upon  the  lien.  We  have  held  that  the  lien  was 
a  contract  lien  and  not  a  mere  implied  vendor's  lien. 

As  a  proposition  under  this  assignment  it  is  contended  that  Morris 
and  John  Buckley  should  have  had  judgment  each  for  one-third  inter- 
est purchased  from  Dan  and  Thomas  Buckley  respectively.  Upon  this 
point  we  think  that  the  court  should  also  have  submitted  to  the  jury 
the  issue  as  to  each  of  these  parties,  whether  he  at  the  time  of  his 
purchase  had  notice  of  the  express  lien  upon  the  land,  the  sole  basis  of 
appellees'  right  to  recover,  and  whether  he  paid  value.  The  right  to 
recover  rests  solely  upon  the  recitals  in  the  notes,  that  they  were  se- 
cured by  the  lots  in  question.  The  execution  of  the  deed  is  not  dis- 
puted. There  was  no  evidence  that  it  contained  any  reservation  of 
the  lien,  and  if  there  were,  there  is  no  evidence  that  John  Buckley  or 
Morris  had  actual  or  implied  notice  of  such  fact.  If,  in  these  circum- 
stances, they  bought  the  interest  of  the  other  parties  for  value  and 
without  notice  of  the  express  lien  as  shown  by  the  notes,  their  titles 
should  be  protected,  and  this  issue  should  have  been  submitted  to  the 
jury.  If  the  notes  were  unpaid,  appellees  should  recover  against  the 
administrator  as  to  that  part  claimed  by  him,  and  as  to  John  Buckley 
the  part  claimed  by  him  under  the  partition,  but  were  not  entitled  to 
recover  of  John  Buckley  and  Morris  the  parts  claimed  by  them  by 
purchase,  unless  it  should  appear  that  they  had  notice  of  the  express 
lien  reserved  in  the  notes,  or  of  appellees'  claim  of  title  and  owner- 
ship at  the  time  of  their  respective  purchases.  ITaving  the  legal  title, 
and  appellees  having  only  an  equitable  title,  although  superior  title 
until  the  notes  were  paid,  the  burden  would  be  upon  appellees  to  es- 
tablish this  notice.  (Weems  v.  Masterson,  supra;  Thomason  v.  Ber- 
wick, 52  Texas  Civ.  App.,  153,  and  cases  cited.) 

It  was  not  error  to  refuse  to  give  the  charge  referred  to  in  the 
fourteenth  assignment  which,  in  the  form  requested,  was  upon  the 
weight  of  the  evidence.  (Stooksbury  v.  Swan,  85  Texas,  563;  Gulf, 
C.  &  S.  F.  Ry.  v.  Johnson,  99  Texas,  337.) 

If  the  notes  were  not  in  fact  paid,  continuous  demands  for  payment 
by  appellee,  and  promises  to  pay  on  the  part  of  Kelley  up  to  the  time 
of  hi9  death,  would  explain  and  excuse  the  delay  in  the  assertion  of  the 
superior  title,  and  plaintiffs  would  not  be  thereby  barred  of  their  right 
to  recover  the  land  upon  such  superior  title. 

It  is  not  necessary  to  discuss  all  of  the  assignments  of  error  and 
propositions  thereunder.  Except  as  disposed  of  otherwise  by  what  has 
been  said,  they  are  severally  overruled. 

For  the  errors  indicated  the  judgment  should  be  reversed  and  the 
cause  remanded,  and  it  is  so  ordered. 

Reversed  and  remanded. 

Application  for  writ  of  error  disimssed  for  want  of  jurisdiction. 
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Attoyac  Riveb  Lumber  Company  v.  Mas.  N.  Paynb. 

Decided  November  1,  1909. 

1. — Time  Checks — Payment  in  Merchandise. 

Nonnegotiable  time  checks  issued  by  an  employer  to  its  employees  with 
the  verbal  but  express  understanding  that  they  were  payable  only  in  merchandise, 
are  not  collectible  in  money  either  by  the  employee  to  whom  issued  or  by  his 
assignee,  unless  payment  in  merchandise  had  been  demanded  and  the  demand 
wrongfully  refused. 

8. — Same — Eyidenoe— Charge. 

In  a  suit  upon  time  checks  by  an  assignee  thereof,  evidence  considered  and 
held  to  raise  an  issue  of  fact  which  should  have  been  submitted  to  the  jury 
as  to  whether  or  not  said  checks  were  issued  by  the  employer  with  the  under- 
standing and  agreement  on  the  part  of  the  employees  to  whom  issued  that 
said  checks  were  payable  only  in  merchandise. 

3. — Same — Ownership— Proof. 

One  suing  upon  nonnegotiable  time  checks  must  prove  that  he  has  acquired 
the  right  and  title  of  the  original  owner;  mere  possession  does  not  raise  a 
presumption  of  ownership. 


— Unconstitutional  Act. 

The  Act  of  the  Twenty-ninth  Legislature  ((Jen.  Laws  1905,  page  372) 
prohibiting  employers  from  issuing  time  checks  to  their  employees  payable  in 
merchandise,  has  been  declared  unconstitutional. 

Appeal  from  the  District  Court  of  Nacogdoches  County.  Tried  be- 
low before  Hon.  James  I.  Perkins. 

June  C.  Harris  and  Ingraham,  Middlebroolc  &  Hodges,  for  appel- 
lant.— A  promise  to  pay  in  merchandise  upon  demand  must  be  pre- 
sented and  payment  asked  for  in  merchandise  and  payment  refused, 
before  any  money  liability  exists  or  is  created.  Rush  Bros.  v.  Hag- 
gard, 68  Texas,  674;  Rev.  Stats.,  art.  309;  Griffeth  v.  Hanks,  46 
Texas,  217;  Robinson  v.  Texas  Pine  Land  Ass'n.,  40  S.  W.,  620;  Kel- 
ley  v.  Webb,  27  Texas,  368. 

The  possession  of  a  check  that  has  numbers  and  a  man's  name  on 
it  only,  and  which  the  evidence  shows  was  payable  in  merchandise  and 
is  not  negotiable,  is  no  proof  of  title  to  the  check;  the  title  to  the 
same  has  to  be  shown  by  other  evidence.  Merlin  v.  Manning,  2  Texas, 
352;  Ross  v.  Smith,  19  Texas,  172;  Merrill  v.  Smith,  22  Texas,  53; 
Ball  v.  Hill,  38  Texas,  241;  Robinson  v.  Texas  Pine  Land  Ass'n,  40 
S.  W.,  620 ;  Kelly  v.  Webb,  27  Texas,  368. 

A  purchaser  of  such  checks  as  were  offered  in  evidence  in  this  cause 
takes  them  subject  to  all  equities  and  discounts  existing  between  two 
original  parties.  Rev.  Stats.,  art.  309;  Swearingen  v.  Buckley,  1 
Posev's  Unrep.  Cases,  429;  Robinson  v.  Texas  Pine  Land  Ass'n,  40  S. 
W.,  620. 

King  &  King  and  C.  D.  Mints,  for  appellee. — Checks  issued  by  a 
corporation  bearing  only  a  number  and  the  signature  of  its  president, 
and  which  the  evidence  shows  were  so  issued  and  delivered  by  such 
Corporation  to  its  employes  for  labor  performed  or  to  be  performed 'by 
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them,  and  that  the  numbers  on  such  checks  indicated  that  amount  of 
cents  in  money,  were  unconditional  promises  by  such  corporation  to 
pay  the  bearers  on  demand  the  amounts  of  money  equal  in  cents  to 
the  number  on  such  checks,  and  when  so  issued  by  such  corporation 
are  negotiable  by  delivery  alone.    Am.  &  Eng.  Ency.  Law,  1035. 

A  non-negotiable  instrument  may  be  assigned  or  transferred,  and 
the  holder  thereof  may  maintain  an  action  thereon  against  the  maker, 
subject  to  such  defenses  only  as  could  be  made  against  the  original 
holder.  Eev.  Stats.,  arts.  308,  309 ;  Ablowich  v.  Greenville  Nat'l  Bank, 
22  Texas  Civ.  App.,  272;  Houston  &  T.  C.  Ey.  Co.  v.  Cluck,  31  Texas 
Civ.  App.,  211;  Seastrunk  v.  Pioneer  Saving  Co.,  34  S.  W.,  467; 
Koeningheim  v.  Randolph,  1  Texas  App.  Civ.,  420. 

An  assignment  or  transfer  of  a  debt  evidenced  by  a  non-negotiable 
instrument  may  be  made  by  parol.  Eev.  Stats.,  art.  313;  Ross  v. 
Smith,  19  Texas,  173;  White  v.  Downes,  40  Texas,  232. 

In  an  action  by  an  assignee  upon  a  non-negotiable  instrument,  he 
need  not  aver  and  prove  himself  assignee  for  value.  Knight  v.  Hollo- 
man,  6  Texas,  162 ;  Tolbert  v.  McBride,  75  Texas,  95. 

PLEASANTS,  Chief  Justice. — This  suit  was  brought  by  appellee 
against  appellant  to  recover  the  sum  of  $738.65,  the  aggregate  amount 
of  certain  time  checks  issued  by  the  appellant  to  various  of  its  employes 
and  claimed  to  be  owned  by  appellee. 

In  addition  to  general  and  special  exceptions  and  general  denial, 
the  defendant's  answer  contains  the  following  special  pleas: 

"Further  answering  herein,  defendant  denies  that  it  ever  at  any  time 
issued  any  time  checks  which  were  given  for  labor  performed  by  its 
employes  to  be  redeemed  in  cash  or  payable  to  any  one,  except  in  this, 
that  defendant  has  heretofore,  for  the  convenience  and  accommodation 
of  its  employes  issued  a  time  check,  some  of  which  have  been  delivered 
to  defendant's  employes  before  their  wages  were  due  for  the  special 
and  peculiar  benefit  and  accommodation  of  its  said  employes,  and  with 
the  specific  agreement  and  understanding  in  each  instance  that  said 
checks  were  issued  and  delivered  to  said  employes  for  the  special  ac- 
commodation of  the  employe  to  whom  they  were  delivered;  that  said 
checks  were  non-transferable,  and  were  delivered  by  the  defendant  and 
accepted  by  the  employe  conditioned  that  such  employe  so  receiving 
uaid  checks  would  use  them  for  the  purpose  of  purchasing  merchan- 
dise at  defendant's  store  located  near  its  mill  at  Mayo  in  Nacogdoches 
County,  Texas,  and  that  said  checks  were  not  redeemable  in  money. 
Defendant  says  that  the  average  profit  made  upon  merchandise  sold 
out  of  its  said  store  to  its  employes  is  twenty-five  percent,  and  that  the 
value  of  said  checks  is  not  more  than  seventy-five  cents  on  the  dollar. 

"The  defendant  did  issue  checks  such  as  are  described  in  plaintiff's 
petition  with  an  agreement  with  such  party  to  whom  issued  that  they 
would  not  transfer  them  to  any  one,  that  they  were  only  payable  in 
merchandise  at  the  commissary  store  of  defendant,  and  were  nothing 
but  orders  for  merchandise  at  the  prices  the  same  was  sold  at  the 
commissary  of  this  defendant,  and  were  not  payable  in  money;  that 
they  were  only  issued  as  emergency  matter  and  to  avoid  to  some  ex- 
tent keeping  an  elaborate  set  of  books  and  accounts  with  each  jn&u  to 
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whom  issued,  and  the  said  merchandise  was  sold  at  a  profit  of  twenty 
percent,  and  no  demand  has  been  made  for  the  payment  of  said  checks 
in  merchandise  of  this  defendant,  who  was  at  all  times  and  now  is 
ready  to  pay  them  off  at  its  commissary  with  merchandise  at  its  sell- 
ing price  at  its  commissary,  and  the  same  would  thus  be  paid  there 
on  presentation  upon  proof  of  ownership  of  the  holder,  and  these  facts 
it  is  ready  to  verify ." 

The  trial  in  the  court  below  was  with  a  jury,  and  under  peremp- 
tory instructions  by  the  court  a  verdict  was  returned  in  favor  of  the 
plaintiff  for  amount  claimed  by  her,  and  judgment  was  rendered  in 
accordance  with  such  verdict. 

The  record  does  not  contain  a  copy  of  any  of  the  checks  upon  which 
the  suit  was  brought  and  the  description  of  said  checks  shown  by  the 
evidence  is  very  meager.  It  only  appears  that  the  checks  were  num- 
bered 5,  10,  25,  50  or  100,  and  were  issued  by  the  appellant.  It  does 
not  appear  that  said  checks  show  on  their  face  to  whom  they  were  is- 
sued, or  show  that  in  issuing  them  appellant  became  liable  to  any 
one  in  any  amount.  The  evidence  does  show,  however,  that  the  num- 
ber of  the  check  was  intended  to  show  the  number  of  cents  in  which 
appellant  was  indebted  to  the  person  to  whom  they  were  issued  for 
labor  performed  for  appellant,  and  there  was  testimony  tending  to 
show  that  the  appellant  in  issuing  said  check  intended  to  and  did  ob- 
ligate itself  to  pay  to  the  person  to  whom  they  were  issued  the  num- 
ber of  cents  shown  by  the  number  of  said  check. 

The  evidence  offered  by  the  appellant  was  to  the  effect  that  it  only 
issued  checks  of  the  kind  sued  on  by  appellee  at  request  of  its  em- 
ployes and  with  the  distinct  understanding  and  agreement  on  the  part 
of  the  employe  to  whom  any  such  check  might  be  issued  that  the 
check  was  redeemable  only  in  merchandise,  and  unless  such  check  was 
presented  at  appellant's  store  and  offered  in  exchange  for  merchandise 
appellant  was  under  no  obligation  to  redeem  it.  Appellant's  testimony 
upon  this  issue  is  as  follows: 

S.  F.  Carter,  for  defendant,  testified:  "We  just  issue  these  checks 
for  the  convenience  of  the  employes  and  book-keepers ;  when  they  would 
want  something  out  of  the  store  and  had  no  money  we  would  issue 
them  a  check  and  they  would  buy  something  out  of  the  6tore  with  the 
check.  Any  one  that  wanted  something  out  of  the  store  we  would  is- 
sue them  a  check,  but  he  had  to  buy  out  of  the  store  and  with  that 
check.  It  was  with  that  understanding  that  we  issued  the  checks  to 
the  men.  Sometimes  we  would  accommodate  a  man  that  had  done 
no  work  yet  and  was  wanting  something  out  of  the  store;  we  would 
issue  him  a  check  so  he  could  get  something  to  live  on  until  he  could 
get  to  work  and  got  in  some  time.  We  only  did  this  for  accommoda- 
tion, however,  but  did  it  quite  often.  When  we  would  issue  a  man  a 
check  that  had  in  no  time  we  would  just  charge  him  with  it,  and  as 
soon  as  he  had  worked  some  would  fix  that  up  again.  He  would  have 
to  get  merchandise  with  his  check.  We  made  eighteen  or  twenty  per- 
cent net  on  our  merchandise.  We  did  not  give  checks  for  cash  at  all, 
but  so  the  men  could  purchase  merchandise.  We  were  advised  by  our 
attorney  not  to  put  "merchandise"  on  the  checks.  If  a  man  was  work- 
ing at  $1  per  day,  if  he  wanted  it  at  night  I  would  give  him  a  $1 
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check;  we  had  a  pay  day— Saturday  after  the  loth  of  each  month. 
Our  hands  all  worked  under  this.  If  a  man  would  draw  his  checks 
every  night  and  spend  only  fifteen  of  them  during  the  month,  we  would 
not  give  $15  in  cash  for  fifteen  number  100  checks.  We  did  not  issue 
checks  only  for  men  who  wanted  to  trade  out  of  the  store;  that  was 
the  only  purpose  they  were  issued  for,  and  that  was  the  understanding 
with  the  men." 

H.  M.  Carter  testified:  "I  am  superintendent  of  defendant;  know 
Mr.  Atkinson,  have  cashed  small  checks  for  him — not  many  times.  I 
told  him  I  would  not  cash  any  more  unless  discounted  ten  percent  I 
told  the  men  they  would  have  to  discount  the  checks  ten  percent.  At- 
kinson told  me  he  would  get  every  one  of  the  damned  things  he 
could,  and  we  stopped  issuing  them.  I  cashed  some  to  avoid  a  law- 
suit. Everyone  else  was  willing  to  the  discount.  Mr.  Skeeters  and 
Mr.  Phillips  was,  I  do  not  remember  who  else;  the  peddlers  were. 
The  checks  were  issued  solely  for  the  convenience  of  the  employes  of 
the  mill.  When  those  laborers  would  get  the  checks  and  go  outside  of 
the  store  with  them  we  would  discount  the  man  that  finally  brought 
them  in  ten  percent.  Any  man  who  brought  them  in  would  have  to 
accept  a  discount  of  ten  percent." 

There  was  no  evidence  that  the  persons  from  whom  appellee  ob- 
tained the  checks  were  those  to  whom  they  were  originally  issued  or 
had  acquired  the  title  of  those  to  whom  they  were  issued. 

Under  this  state  of  the  evidence  the  trial  court  should  not  have 
instructed  a  verdict  for  the  plaintiff,  and  the  assignment  of  error  com- 
plaining of  such  instruction  must  be  sustained. 

It  is  clear  that  the  evidence  above  set  out  would  authorize  a  find- 
ing by  the  jury  that  the  checks  sued  on  were  issued  by  appellant  with 
the  understanding  and  agreement  on  the  part  of  the  employes  to  whom 
they  were  issued  that  such  checks  were  payable  only  in  merchandise. 
If  this  is  true,  it  is  well  settled  that  neither  the  employes  to  whom 
the  checks  were  issued  nor  their  assignee  could  recover  in  money  the 
amount  specified  in  the  checks,  unless  demand  had  been  made  for 
their  payment  in  merchandise  and  such  demand  refused  by  appellant. 
The  privilege  of  the  appellant  to  discharge  the  obligation  in  merchan- 
dise was  not  lost  until  demand  had  been  made  therefor,  the  obligation 
not  being  payable  on  a  day  certain,  but  on  demand  of  the  payee. 
(Baker  v.  Todd,  6  Texas,  273;  Hopkins  v.  Seymour,  10  Texas,  201; 
Short  v.  Abernathv,  42  Texas,  94.) 

The  checks  in  question  having  none  of  the  essential  qualities  of  a 
negotiable  instrument  payable  to  bearer,  the  mere  possession  of  them 
by  the  appellee  raises  no  presumption  that  she  is  entitled  to  the  rights 
of  the  person  to  whom  they  were  issued.  The  evidence  failed  to  show 
that  appellee  had  acquired  the  right  and  title  of  the  original  owner 
of  said  checks,  and  therefore  fails  to  show  that  she  was  entitled  to 
recover  thereon.  (Rush  Bros.  v.  Haggard,  68  Texas,  674;  Griffeth 
v.  Hanks,  46  Texas,  212;  Robinson  v.  Texas  Pine  Land  Ass'n,  40  S. 
W.,  620.) 

The  Act  of  the  Legislature  prohibiting  employers  from  issuing  time 
checks  to  their  employes  payable  in  merchandise  was  declared  uncon- 
stitutional by  the  Court  of  Criminal  Appeals  in  the  case  of  Jprflai*  y, 


if 
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State,  51  Texas  Crim.  Rep.,  521,  and  the  rights  of  the  parties  to  this 
suit  are  therefore  not  affected  by  that  Act. 

For  the  reasons  above  given  the  judgment  of  the  court  below  must 
be  reversed  and  the  cause  remanded,  and  it  is  so  ordered. 

Reversed  and  remanded. 


C.  H.  Crow  et  al.  v.  Ben  Fails  bt  al. 

Decided  November  2,  1909. 

1. — School  District — Formation — Change. 

When  a  majority  of  the  citizens  residing  in  a  certain  territory  in  a  school 
community  county  petition  the  Commissioners'  Court  of  said  county  in  the 
manner  prescribed  by  law  to  organize  said  territory  into  a  school  district,  and 
the  said  court,  after  hearing  evidence,  grants  the  petition  and  orders  that  the 
territory  described  in  the  petition  be  created  into  a  common  school  district 
with  the  name,  metes  and  bounds  as  prayed  for  in  the  petition,  such  action  on 
the  part  of  the  court  constitutes  said  territory  a  common  school  district, 
with  all  the  privileges  appertaining  to  such  districts;  and  the  boundaries  of  the 
same  can  not  be  changed  without  the  consent  of  a  majority  of  the  legal  voters  in 
all  districts  affected  by  the  change. 

2. — Same — Mandamus — Pleading. 

In  a  petition  for  mandamus  to  compel  the  members  of  a  Commissioners' 
Court  and  the  superintendent  of  public  instruction  to  recognize  a  certain  territory 
as  a  school  district,  and  to  require  said  officers  to  perform  the  duties  prescribed 
by  law  appertaining  to  said  district,  an  averment  that  said  district  was  legally 
formed,  and  that  a  proposed  change  in  the  boundaries  of  the  same  was  without 
authority  and  void,  was  sufficient,  in  the  absence  of  an  exception,  to  admit 
proof  of*  any  fact  or  facts  that  rendered  void  the  action  of  the  Commissioners9 
Court  in  changing  the  boundaries  of  the  district;  as,  for  instance,  that  the 
change  was  made  without  the  consent  of  a  majority  of  the  voters  in  the  district. 

3. — Same — Ministerial  Duties. 

When  a  school  district  has  been  legally  established,  the  duty  resting  upon 
the  Commissioners'  Court  and  the  superintendent  of  public  instruction  to 
recognize  it  and  accord  to  it  all  the  rights  and  privileges  of  a  school  district, 
involves  no  judicial  discretion,  but  is  plainly  ministerial,  and  mandamus  will 
lie  to  compel  the  performance  of  the  official  duty. 

4. — Same — Attempted  Ratification — Evidence. 

The  acts  of  the  patrons  in  an  illegal  school  district,  in  electing  or  appointing 
school  trustees,  employing  a  teacher,  and  conducting  a  school  therein,  will  not 
validate  the  unlawful  act  of  the  Commissioners'  Court  in  establishing  the 
boundaries  of  the  school  district,  and  testimony  to  prove  such  acts  on  the  part 
of  the  patrons  and  trustees  is  properly  excluded  as  irrelevant  and  immaterial. 

5. — Mandamus — Judgment — Ministerial  Duties. 

When  the  duties  of  an  office  are  prescribed  by  law  and  are  purely  ministerial, 
it  is  not  necessary  that  the  judgment  of  the  court  granting  a  petition  for 
mandamus  should  specify  the  duties  to  be  performed  and  expressly  direct  the 
officers  to  perform  the  same. 


6.- 

The  issue  made  by  the  pleading  being  whether  or  not  an  election  for  school 
trustees  was  legally  held,  a  judgment  which  declares  vacancies  to  exist  in  the 
trusteeships  and  directs  that  the  vacancies  be  filled,  in  effect  declares  that  the 
election    was    illegal.  m 

7. — Same— Judgment — Construction. 

A  judgment  against  individuals,  naming  them,  as  county  judge  and  county 
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commissioners,   "composing  the  Commissioners'   Court"   is   a  judgment   against 
the  court  and  not  against  the  persons  in  their  individual  capacity. 

Appeal  from  the  District  Court  of  Trinity  County.  Tried  below 
before  Hon.   S.   W.   Dean. 

C.  H.  Crow  and  J.  P.  Stevenson,  for  appellants. — The  trial  court 
erred  in  overruling  respondents'  exceptions  to  relators'  petition,  be- 
cause said  petition  shows  on  its  face  that  relators  were  attempting 
to  use  the  powers  of  the  court  to  force  these  respondents,  the  county 
judge,  the  county  commissioners,  and  constituting  the  County  Com- 
missioners' Court  of  Trinity  County,  Texas,  to  perform  acts  that 
involved  the  exercise  of  judicial  and  official  discretion,  and  did  not 
ask  for  an  order  requiring  defendants  to  perform  any  ministerial  act. 

As  to  judicial  discretion:  Sansom  v.  Mercer,  68  Texas,  488; 
Ewing  v.  Cohen,  63  Texas,  482;  Bledsoe  v.  International  &  G.  X.  R. 
Co.,  40  Texas,  537;  State  v.  Morris,  86  Texas,  226;  Puckett  v. 
White,  22  Texas,  563;  Durrett  v.  Crosby,  28  Texas,  694;  Luckey 
v.  Short,  1  Texas  Civ.  App.,  5;  Continental  Natl.  Bank  v.  Weems, 
69  Texas,  492. 

On  collateral  attack  of  judgments:  Willis  v.  Ferguson,  46  Texas, 
496;  Bogges  v.  Howard,  40  Texas,  153;  Thouvenin  v.  Rodrigues,  24 
Texas,  468;  Campbell  v.  Upson,  81  S.  W.,  358;  Houston  &  T.  C. 
R.  Co.  v.  DeBerry,  34  Texas  Civ.  App.,  180;  Carson  v.  Taylor,  19 
Texas  Civ.  App.,  177;  Matlock  v.   Smith,  96  Texas,  211. 

All  the  facts  and  testimony  in  a  case  that  will  aid  the  court  in 
arriving  at  a  just  and  correct  judgment  should  be  heard  and  con- 
sidered by  the  court.  The  excluded  evidence  of  Watson  and  others 
showed  that  those  school  patrons  who  lived  within  the  boundaries  of 
the  district  after  it  was  changed  by  the  County  Commissioners' 
Court  at  its  May  term,  1907,  had  trustees  appointed  by  the  county 
superintendent,  J.  W.  Bright,  two  of  said  trustees  residing  within 
the  limits  of  the  old  district,  and  the  other  one  living  within  the 
limits  of  the  territory  that  was  added,  and  said  trustees  so  appointed, 
accepted  their  appointments,  qualified  as  such,  and  employed  a 
teacher  and  had  a  school  taught  in  the  new  district  during  the  past 
scholastic  year,  1907-08,  a  very  large  majority  of  the  school  patrons 
residing  in  the  old  district  patronizing  said  school,  and  thus  ratifying 
and  confirming  the  acts  of  the  court  in  creating  the  new  district. 
Cason  v.  Connor,  83  Texas,  30;  Wells  v.  Yarbrough,  84  Texas,  660; 
Andrews  v.  Key,  77  Texas,  39 ;  Shipman  v.  Mitchell,  64  Texas,  176. 

The  trial  court  erred  in  rendering  judgment  for  relators  granting 
a  permanent  writ  of  mandamus  in  this  cause,  because  the  facts  and 
evidence  in  this  cause  show,  as  does  also  the  finding  of  facts  of  the 
trial  judge,  that  they  are  estopped  by  their  own  acts  from  asking 
the  relief  prayed  for,  they  having  acted  with  others  in  the  new  dis- 
trict, or  the  district  as  it  was  by  order  of  the  County  Commissioners' 
Court  remodeled,  reformed  and  changed  at  the  May  term  of  said 
Commissioners'  Court,  1907,  in  establishing  and.  having  taught  a 
public  free  school  in  said  new  district  during  the  past  scholastic  year, 
and  said  relators  patronized  said  school,  two  of  them  acting  as  trus- 
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tees  of  said  new  district,  to  wit:  W.  T.  Warren  and  T.  J.  Dubose. 
Mutual  Ben.  L.  Ins.  Co.  v.  Collin  County  Bank,  17  Texas  Civ.  App., 
477;  Hanover  P.  Ins.  Co.  v.  Shrader,  11  Texas  Civ.  App.,  255; 
Brown  v.  McConnell,  56  Texas,  229;  Houston  &  T.  C.  R.  Co.  v. 
Chandler,  51  Texas,  416;  Current  Law,  vol.  5,  p.  1298;  Current  Law, 
vol.  9,  p.  1227;  Vanfleet  on  Collateral  Attack,  p.  929,  sec.  864. 

A  County  Commissioners*  Court,  sitting  in  matters  pertaining  to 
public  schools,  being  a  court  of  general  jurisdiction,  within  the  lim- 
its prescribed  by  law,  a  judgment  rendered  by  it,  within  its  juris- 
diction, is  not  subject  to  collateral  attack.  1  Black  on  Judgments, 
sec.  214;  Dutton  v.  Wright  &  Vaughn,  38  Texas  Civ.  App.,  372; 
State  v.  Bigsby,  17  Texas  Civ.  App.,  171;  Hill  y.  Grant,  44  S.  W., 
1016;  Weems  v.  Masterson,  80  Texas,  45;  Bouldin  v.  Miller,  87 
Texas,  359;  Lyne  v.  Sanford,  82  Texas,  58;  Bourgeois  v.  Mills,  60 
Texas,  76;  Franks  v.  Chapman,  60  Texas,  46;  Heath,  Admr.,  v. 
Layne,  62  Texas,  686. 

Said  judgment  is  erroneous,  in  this:  It  fails  to  respond  to  the 
pleadings  of  relators  in  this  cause  and  to  their  prayer  for  relief,  be- 
cause in  the  prayer  for  relief  of  relators  they  pray  the  court  that 
respondents  be  required  to  canvass  the  returns  and  declare  the  result 
of  an  election  they  claim  in  their  said  petition  for  three  school  trus- 
tees for  said  district  No.  40;  and  in  the  event  that  the  court  should 
find  that  no  election  for  trustees  was  legally  held,  to  declare  a  vacancy 
in  said  board  of  trustees,  and  require  the  county  superintendent  to 
fill  said  vacancy,  and  the  judgment  of  the  court  is  entirely  silent  on 
this  question,  and  makes  no  mention  of  the  fact  whether  or  not  an 
election  was  held  for  the  election  of  trustees  in  district  No.  40. 
Hall  v.  Jackson,  3  Texas,  305;  Texas  &  P.  R.  Co.  v.  Logan,  3  App. 
Cases  Civ.,  227;  Weaver  v.  Vandervanter,  84  Texas,  693;  Cooper  v. 
Conerty,  83  Texas,  135;  Cundiff  v.  Campbell,  40  Texas,  142;  Boles 
v.  Linthicum,  48  Texas,  221;  Adams  v.   Cook,  53  Texas,  166. 

Kenley  &  Minton,  for  appellee. — The  acts  which  the  county  judge, 
county  commissioners  and  county  superintendent  of  public  instruc- 
tion were  asked  to  perform  were  strictly  ministerial  and  no  discretion 
is  given  them  by  law.  Sections  203,  106,  123,  57,  .of  School  Laws 
of  1907;  Barrett  v.  Coleman,  12  Texas  Civ.  App.,  663;  Sansom  v. 
Mercer,  68  Texas,  488. 

An  order  creating  a  new  out  of,  or  including  part  of,  an  old  dis- 
trict is  more  of  a  legislative  or  ministerial  act  than  judicial,  and  may 
be  attacked  at  any  time,  if  erroneous.  Section  106,  School  Laws  of 
1907;  Barrett  v.  Coleman,  12  Texas  Civ.  App.,  663;  Whitemire  v. 
State,  47   S.  W.,  293. 

The  act  of  creating  a  common  school  district  in  a  community 
county  by  a  Commissioners'  Court  is  legislative  in  nature  and  is  in 
no  way  affected  by  the  acts  of  individual  patrons  within  its  limits 
sending  their  children  to  a  school  outside  its  limits.  Barrett  v. 
Coleman,   12  Texas   Civ.   App.,   663. 

McMEANS,  Associate  Justice. — Suit  by  Ben  Fails  and  others 
for  mandamus  against  C.  H.  Crow,  county  judge  of  Trinity  County, 
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W.  L.  Avery,  J.  L.  Manry,  A.  F.  Reese  and  B.  F.  Richardson,  county 
commissioners  composing  the  Commissioners'  Court  of  Trinity 
County,  and  J.  W.  Bright,  county  superintendent  of  public  instruc- 
tion of  said  county,  to  compel  the  said  judge  and  commissioners  and 
said  Commissioners'  Court  to  recognize  the  school  district  created 
by  order  passed  by  said  court  on  February  15,  1907,  and  to  require 
said  court  to  canvass  the  returns  and  declare  the  result  of  an  elec- 
tion for  school  trustees  held  in  said  district  on  the  first  Saturday 
in  April,  1908,  and  to  require  the  said  Bright,  as  such  superintendent, 
to  appoint  a  census  trustee  for  said  district,  and  in  the  event  that 
it  should  be  held  that  no  election  for  trustees  had  been  legally  held, 
to  declare  a  vacancy  in  the  board  of  trustees  and  require  said  super- 
intendent to  fill  such  vacancy. 

Appellees  alleged  in  their  petition  that  the  community  school  sys- 
tem has  been  in  continuous  operation  in  Trinity  County;  that  on 
February  15,  1907,  at  a  regular  term  of  the  Commissioners'  Court 
of  Trinity  County,  the  said  court,  on  the  petition  of  Ben  Fails  and 
sixteen  other  qualified  voters,  created  by  its  order  No.  40  a  common 
school  district,  the  said  petitioners  constituting  a  majority  of  the 
qualified  voters  of  said  district;  that  thereafter,  on  the  13th  day 
of  May,  1907,  the  said  Commissioners'  Court,  upon  petition,  attempted 
to  create,  by  its  order  No.  8,  a  district  a  large  portion  of  which 
is  included  within  the  bounds  of  the  one  previously  created  by  its 
order  No.  40;  that  the  first  district  created  by  order  No.  40  is  a 
valid  district,  and  the  attempt  to  create  another  district,  including 
a  large  part  of  the  territory  of  the  district  first  created,  is  without 
authority  of  law  and  void,  and  that  the  district  first  created  is  en- 
titled to  all  the  rights  and  privileges  of  a  legally  created  district; 
that  there  is  only  one  trustee  of  the  district  first  created,  and  that 
said  district  is  entitled  to  two  other  trustees;  that  on  April  4,  1908, 
a  valid  election  was  held  in  the  district  first  created,  for  the  election 
of  two  trustees,  and  that  two  trustees  were  elected  at  said  election 
and  that  the  election  returns  were  made  to  C.  II.  Crow,  county 
judge,  as  required  by  law,  and  that  said  Commissioners'  Court  re- 
fused to  canvass  said  returns;  that  it  is  the  duty  of  J.  W.  Bright, 
superintendent  of  public  instruction  for  Trinity  County,  to  appoint 
one  of  the  trustees  of  said  district,  or  some  other  suitable  person, 
to  take  the  census  of  persons  within  the  scholastic  age  in  said  district, 
and  that  no  such  appointment  had  been  made  and  that  the  census 
had  not  been  taken.  They  prayed  for  judgment,  requiring  said  Com- 
missioners' Court  to  recognize  the  district  created  by  order  No.  40 
as  a  valid  and  subsisting  district;  to  canvass  the  returns  of  election 
held  therein  for  school  trustees,  and  to  declare  the  result,  and  re- 
quiring the  county  superintendent  to  recognize  said  district  as  one 
legally  created  and  subsisting,  and  to  appoint  a  census  trustee  there- 
for; and  that  in  the  event  the  court  should  find  that  the  election 
for  school  trustees  was  not  legally  held,  that  it  declare  a  vacancy 
in  the  board  of  trustees,  and  to  require  the  county  superintendent 
to  fill   such  vacancy. 

The  respondents,  in  their  answer  and  amended  answer,  presented 
general  and  special  exceptions  to  the  relators'  petition,  all  of  which 
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were  overruled,  and  pleaded  a  general  denial;  and  in  their  trial 
amendment  alleged  the  names  of  school  patrons  living  in  the  dis- 
trict created  by  order  No.  40,  and  also  of  the  patrons  living  in  the 
territory  sought  to  be  created  by  order  No.  8;  admitted  that  a  por- 
tion of  the  district  created  by  order  No.  40,  one  and  a  half  by  four 
miles  in  extent,  was  omitted  from  the  district  attempted  to  be  created 
by  order  No.  8;  but  alleged  that  in  the  portion  so  omitted  there 
were  but  two  school  patrons,  and  that  they  desired  to  be  attached 
to  another  school  district,  and  further  pleaded  that  the  district  formed 
by  order  No.  8  would  be  more  convenient  for  all  school  patrons  of 
that  neigborhood,  and  that  a  large  majority  living  within  the  dis- 
trict created  by  order  No.  8  are  anxious  to  have  6aid  district  remain 
as  it  is. 

The  case  was  tried  by  the  court  without  a  jnry,  and  judgment  was 
rendered  in  favor  of  the  relators,  adjudging  that  the  district  created 
by  order  No.  40  is  a  legal,  valid  and  subsisting  common  school  dis- 
trict and  has  been  since  its  creation,  and  requiring  the  county  judge 
and  the  several  county  commissioners,  composing  the  Commis- 
sioners9 Court  of  Trinity  County,  and  the  said  Bright,  as  county 
superintendent  of  public  instruction,  to  recognize  the  said  district 
as  valid  and  subsisting;  and  further  requiring  the  said  Bright  as 
such  superintendent  to  appoint  two  school  trustees  for  said  district 
to  fill  the  existing  vacancies. 

The  trial  court  filed  his  findings  of  fact  and  conclusions  of  law, 
which   are  as   follows: 

"1.  During  all  of  the  year  A.  D.  1907,  and  up  to  the  time  of  the 
trial,  C.  H.  Crow  was  county  judge  of  Trinity  County,  Texas;  W. 
L.  Avery,  com.  prec.  No.  1;  J.  L.  Manry,  com.  prec.  No.  2;  A.  F. 
Reese,  com.  prec.  No.  3;  B.  P.  Richardson,  com.  prec.  No.  4;  and 
J.    W.   Bright,   county   superintendent. 

"2.  The  community  system  of  schools  was  in  effect  in  Trinity 
County  during  1907  and  at  the  time  of  the  trial. 

"3-  On  February  13,  1907,  Ben  Fails  and  sixteen  others,  all  qual- 
ified voters,  residents  therein,  filed  their  petition  asking  for  a  com- 
mon school  district  to  be  established  by  the  Commissioners'  Court 
with  the  metes  and  bounds  as  set  out  therein  and  constituting  the 
district  as  claimed  by  relators  to  be  the  true  district.  The  signers 
to  said  petition  constituted  a  majority  of  the  legal  voters  in  said 
district,  or  territory  proposed  to  be  made  a  district. 

"4.  At  the  February  term,  1907,  of  the  Commissioners'  Court  of 
said  county,  the  court,  after  examining  said  petition  and  the  evi- 
dence in  support  of  same,  established  the  district  as  prayed  for. 

"5.  After  the  establishment  of  the  district  the  court  were  in- 
formed that  there  would  be  dissatisfaction  with  the  district  as  formed, 
and  at  the  May  term  accepted  a  petition  and  established  a  district 
with  a  part  of  the  territory  formerly  included  and  a  large  scope  of 
territory  not  formerly  included  in  the  district. 

"6.  Before  making  the  change  as  made  at  the  May  term  of  the 
court,  there  was  no  effort  made  to  determine  whether  a  majority 
or  any  part  of  the  legal  voters  in  the  district  as  formerly  established 
would  -  consent  to  the  change,  but  the  court  were  informed  and  be- 
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lieved  that  they  were  not  willing  to  have  the  change  made  and 
would  not   consent  to   such   change.  % 

"7.  A  majority  of  the  legal  voters  in  the  district  formed  at  the 
May  term  of  the  court  signed  the  petition  for  such  district  and  con- 
sented thereto,  but  those  in  the  district  as  formerly  constituted  did 
not  sign  and  were  not  asked  to  sign  the  same. 

"8.  The  district  as  formed  at  the  May  term  of  the  court  em- 
braced a  larger  number  of  children  within  the  scholastic  age,  and 
the  school  as  located  accommodates  a  larger  number  of  children 
than  as  located  in  the  former  order  it  could  have  accommodated, 
but  there  are  a  number  of  the  children  in  the  old  district  who  can 
not   attend   the  new   on   account   of   the   distance   and   inconvenience. 

"9.  No  school  has  ever  been  taught  in  the  district  as  first  estab- 
lished, but  school  was  taught  in  the   new   district   during  the  past 

school  year. 

"10.  The  Commissioners'  Court,  the  county  judge  and  the  county 
superintendent  recognized  the  new  district  and  refuse  to  recognize 
the  old,  and  no  election  was  ordered  for  trustees  therein  and  no 
election  of  trustees  canvassed  nor  recognized.  The  county  superin- 
tendent refuses  to  appoint  trustees  for  the  old  district/' 

"Conclusions  of  Law.— A  majority  of  the  legal  voters  in  the  dis- 
trict as  established  at  the  February  term,  A.  D.  1907,  did  not  con- 
sent to  the  change  in  the  district,  and  the  change  is  therefore  void." 

It  does  not  appear  that  the  court's  findings  of  fact  were  excepted 
to,  and  there  is  no  assignment  of  error  attacking  any  finding  of 
such   fact. 

By  their  first  assignment  of  error  appellants  complain  of  the 
refusal  of  the  court  to  sustain  their  exceptions  to  the  appellees'  peti- 
tion, the  complaint  being  that  the  petition  shows  on  its  face  that 
appellees  were  attempting  to  use  the  powers  of  the  court  to  force 
appellants  to  perform  acts  that  involved  the  exercise  of  judicial  and 
official  discretion,  and  did  not  ask  for  an  order  requiring  them  to 
perform    any    ministerial    act. 

We  are  of  the  opinion  that  the  assignment  is  without  merit.  It 
was  charged  in  the  petition  that  the  community  school  system  pre- 
vailed in  Trinity  County  during  the  year  1907  and  at  the  time  of 
the  trial;  that  appellee  Fails  and  sixteen  others,  constituting  a 
majority  of  the  qualified  voters  of  a  certain  district,  not  less  than 
sixteen  square  miles  in  extent,  petitioned  the  Commissioners'  Court 
to  grant  them  a  common  school  district  within  the  bounds  set  out 
in  their  petition,  and  that  said  court  granted  the  petition  and  cre- 
ated the  district  as  prayed  for;  that  the  district  thus  created  was 
subsisting  and  the  order  creating  it  valid ;  that  subsequently  said 
court  attempted  to  create  another  district,  embracing  a  large  part  of 
the  territory  of  the  district  first  created,  and  that  this  action  of 
the  court  was  without  warrant  of  law  and  void.  It  was  further  al- 
leged that  an  election  for  school  trustees  had  been  held  in  the  dis- 
trict first  created  and  that  returns  thereof  had  been  made  to  the 
county  judge,  but  that  the  Commissioners'  Court  refused  to  canvass 
the  returns  or  to  declare  the  result.     Under  these  allegations  the 
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relators  prayed  that  the  Commissioners'  Court  be  compelled  to  rec- 
ognize as  valid  the  district  first  created,  and  to  canvass  the  returns 
and  declare  the  result  of  the  election  therein  held  for  school  trus- 
tees, and  that  the  county  superintendent  be  required  to  recognize 
said  district  as  legally  created  and  subsisting,  and  to  appoint  a 
census  trustee,  etc. 

Article  3993c,  Revised  Statutes,  provides:  "The  citizens  of  any 
community  or  territory  embraced  in  any  community  county  may  or- 
ganize a  school  district  in  said  community  or  section  of  territory  in  the 
following  manner:  A  petition,  asking  for  the  organization  of  said 
district  and  giving  the  metes  and  bounds  of  the  proposed  district, 
shall  be  presented  to  the  Commissioners'  Court  and  signed  by  a 
majority  of  the  qualified  voters  of  the  proposed  district;  it  shall 
adopt  and  enter  on  its  record  an  order  organizing  said  district,  upon 
which  said  district  shall  acquire  and  become  entitled  to  all  the  privi- 
leges of  districts  in  district  counties,  and  the  schools  shall  be  con- 
ducted in  the  same  manner;  the  intention  of  this  article  being  to 
permit  subdivisions  of  community  counties  to  adopt  the  district  sys- 
tem when  the  whole  county  does  not  wish  to  adopt  it/'  etc.  Now, 
it  is  clear  from  the  petition  that  a  majority  of  the  citizens  residing 
in  a  certain  territory  of  Trinity  County,  the  metes  and  bounds  of 
which  were  given  in  their  application  and  which  application  was 
attached  to  the  relators'  petition  and  made  a  part  thereof,  petitioned 
the  Commissioners'  Court  to  organize  said  territory  into  a  school 
district,  having  all  the  rights  and  privileges  of  school  districts  in 
district  counties,  and  that  the  said  court,  as  it  appears  from  a  certi- 
fied copy  of  its  order,  which  is  also  attached  to  relators'  petition 
and  made  a  part  thereof,  after  hearing  evidence  in  support  of  the 
application,  granted  the  same  and  ordered  that  the  territory  described 
in  the  application  be  created  into  a  common  school  district  "with 
the  name,  metes  and  bounds  as  prayed  for  in  said  petition."  Upon 
this  action  of  the  Commissioners'  Court  the  district  became  a  com- 
mon school  district  and  entitled  to  all  the  privileges  of  districts  in 
district    counties. 

Article  3938,  Revised  Statutes,  prescribing  the  method  of  estab- 
lishing school  districts  in  district  counties,  contains  the  following 
proviso:  "Provided,  that  when  districts  are  once  established  they 
shall  not  be  changed  without  the  consent  of  a  majority  of  the  legal 
voters  in  all  districts  affected  by  such  change." 

Now,  while  it  is  true  that  relators  did  not  charge  in  their  peti- 
tion in  terms  that  the  change  attempted  to  be  made  by  order  No.  8 
was  not  with  the  consent  of  a  majority  of  the  legal  voters  of  the 
district  created  by  order  No.  40,  it  is  alleged  that  the  first  district 
was  legally  formed  and  that  the  proposed  second  district  changed 
the  first,  and  that  such  change  was  without  authority  of  law  and 
void.  This  allegation  was  not  excepted  to,  and  under  it  appellees 
were  entitled  to  show  any  fact  or  facts  that  rendered  void  the  act 
of  the   Commissioners'   Court  in   changing  the   district  first   formed. 

The  first  district  then,  according  to  the  allegations  of  the  petition, 
which  for  the  purpose  of  the  exception  must  be  taken  as  true,  hav- 
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ing  been  legally  established,  and  the  act  of  said  court  in  changing 
it  being  void,  the  plain  duty  rested  upon  the  Commissioners'  Court 
to  recognize  the  district  as  a  common  school  district  and  to  accord 
to  it  all  the  rights  and  privileges  of  a  district  in  district  counties, 
and  such  recognition  and  the  according  of  such  rights  and  privileges 
involved  no  judicial  discretion,  but  were  plainly  ministerial.  (San- 
som  v.  Mercer,  68  Texas,  488;  Barrett  v.  Coleman,  12  Texas  Civ. 
App.,  663;  Whitmire  v.  State,  47  S.  W.,  293.) 

What  we  have  said  applies  also  to  the  county  superintendent  of 
public  instruction  in  regard  to  the  duties  which  it  was  sought  in  the 
petition  to  have  him  perform.  Section  89,  Acts  Twenty-ninth  Legis- 
lature, p.  285.  It  follows,  therefore,  that  the  assignment  is  not  well 
taken    and    is,   with   the    several    propositions    thereunder,    overruled. 

What  we  have  said  in  disposing  of  the  first  assignment  of  error 
disposes  also  of  the  second. 

The  matters  which  appellants  sought  to  prove  by  the  testimony  of 
the  witnesses,  Watson,  White,  Lee,  Crow  and  Bright,  were  not  admis- 
sible over  the  objection  offered,  and  the  court  did  not  err  in  exclud- 
ing their  testimony.  The  assignments  raising  the  points  are  over- 
ruled. 

Appellants  complain  that  the  court  in  its  judgment  failed  to  direct 
the  appellants  to  perform  any  act  or  duty  ministerial  in  its  nature, 
but  merely  orders  the  Commissioners'  Court  to  recognize  the  dis- 
trict created  by  order  No.  40  as  a  legal  and  subsisting  district.  The 
duties  of  the  Commissioners'  Court  and  county  euperintendent  in 
relation  to  legally  constituted  school  districts  are  fixed  by  law.  Hence, 
when  the  court  decreed  that  the  district  has  been  legally  formed, 
the  law  stepped  in  and  directed  these  officers  what  they  should  do 
in  the  discharge  of  their  duties;  and  as  such  duties  are  ministerial, 
it  was  not  necessary  for  the  court  to  direct  them  in  its  decree  to 
perform  the  duties  the  law  imposed  upon  them.  If  there  was  error 
in  the  matter  complained  of  it  certainly  was  not  one  of  which  the 
appellants  are  entitled  to  complain.  The  assignment  raising  the 
point   is   overruled. 

Nor  is  there  any  error  pointed  out  in  the  eighteenth  assignment, 
which  complains  that  the  judgment  fails  to  respond  to  the  pleadings 
of  the  relators,  in  that  they  prayed  the  Commissioners'  Court  be 
required  to  canvass  the  returns  of  election  held  for  school  trustees 
in  district  No.  40  and  declare  the  result,  and  in  the  event  that  the 
court  should  find  that  no  election  for  trustees  was  legally  held,  to 
declare  a  vacancy  in  said  board  of  trustees  and  require  the  county 
superintendent  to  fill  said  vacancy,  and  that  the  judgment  is  entirely 
silent  on  this  question  and  makes  no  mention  of  the  fact  whether 
or  not  an  election  was  held  for  the  election  of  school  trustees  in 
district  No.  40.  While  the  judgment  did  not  in  terms  declare  that 
the  election  for  trustees  was  not  legally  held,  it  did  this  in  effect 
by  declaring  vacancies  to  exist  and  directing  the  county  superinten- 
dent to  fill  such  vacancies.  The  assignment  points  out  no  error, 
or  at  least  not  one  that  is  prejudicial  to  appellants,  and  is  overruled. 

The  judgment  was  rendered  against  Crow,  Avery,  Manry,  Reese 
and  Richardson,  not  as  individuals,  as  complained  in  appellants'  first 
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supplemental  assignment  of  error,  but  as  county  judge  and  county 
commissioners  "composing  the  Commissioners'  Court  of  Trinity 
County,  Texas."     This  was  proper. 

To  treat  of  all  the  assignments  presented  by  appellants  for  a 
reversal  of  the  judgment  of  the  court  below  would  extend  this  opinion 
to  an  unreasonable  length.  We  have,  however,  examined  all  the  as- 
signments and  conclude  that  no  reversible  error  is  shown  in  any  of 
them. 

We  are  of  the  opinion  that  the  judgment  of  the  court  below  should 
be  affirmed,  and  it  is  so  ordered. 

Affirmed. 


W.  G.  Smith  v.  A.  A.  Gunn. 

Decided  November  3,  1909. 

1. — Building  Contract— Delay — Hotice  to  Perform. 

Defendant,  who  had  failed  to  perform  his  contract  to  construct  a  building 
for  plaintiff  within  the  time  specified  therein,  the  action  being  for  damages  by 
such  delay,  could  not  show  as  a  defense  that  he  had  told  plaintiff,  during  the  prog- 
ress of  the  work  that  he  would  shortly  complete  and  deliver  it  upon  notice  from 
plaintiff  that  he  desired  to  use  or  rent  it.  He  could  not,  by  such  course  impose 
on  plaintiff  a  duty  to  give  such  notice  not  provided  for  by  the  contract,  and  no 
doctrine  of  contributory  negligence  of  plaintiff  in  failing  to  give  notice  to 
him  to  perform  was  applicable  to  the  case. 

ft. — Hominal  Damages — Charge— Costs— Remittitur. 

Where  plaintiff,  under  a  given  state  of  the  evidence,  was  entitled  to  only 
nominal  damages,  it  was  error  to  charge  the  jury  in  such  event  to  find  for 
defendant;  and  this  was  not  cured  by  defendant  remitting  his  recovery  of  costs 
under  such  charge  and  having  the  costs  of  suit  taxed  against  himself. 

8. — Evidence — Damages — loss  of  Eents. 

Where  plaintiff  sued  for  loss  of  the  rental  value  of  a  building  during  the 
period  of  defendant's  delay  in  performance  of  his  contract  to  construct  it  within 
a  given  time,  not  for  loss  of  its  use  in  his  own  business,  evidence  that  plaintiff 
had  gone  out  of  business  and  did  not  need  it  for  his  own  use  was  irrelevant 
in  defense,  and  was  improperly  admitted. 

4. — Evidence — Eelevant  Circumstances. 

Circumstances  which  considered  separately  may  have  little  probative  force, 
may  have,  in  combination,  a  material  bearing  on  the  issues,  and  be  therefore 
admissible. 

Appeal  from  the  County  Court  of  Williamson  County.  Tried  be- 
low before  Hon.  T.  J.  Lawhon. 

W.  A.  Barlow,  for  appellant. — One  whose  duty  it  is  to  perform 
a  service  necessary  to  the  fulfillment  of  a  contract  into  which  he  has 
entered  is,  in  law,  expected  to  perform  such  duty,  and  will  not  be 
heard  to  complain  that  the  other  party  to  the  contract  refused,  upon 
demand,  to  do  something  not  provided  for  in  the  contract.  St.  Louis, 
A.  &  T.  Ry.  Co.  v.  Mackie,  71  Texas,  491;  Sutherland  on  Damages, 
p.   261. 

The  proper  measure  of  damages  for  delay  in  the  construction  of  a 
building  is  the  reasonable  rental  value  of  such  building  in  a  com- 
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pleted  condition,  at  the  place  where  same  is  to  be  constructed  and 
for  the  period  of  time  covered  by  the  delay,  regardless  of  whether 
the  owner  had  any  use  for  the  building  or  not,  or  whether  he  could 
or  could  not  have  rented  same.  Collier  v.  Betterton,  87  Texas,  441; 
3  Sutherland  on  Damages,  2130-31;  Galbraith  v.  Chicago  A.  Iron 
Works,  50  111.  App.,  249;  Covode  v.  Principall,  110  Mich.,  672;  3 
Sutherland  on  Damages,  2133;  3  Page  on  Contracts,  sec.  1574,  p. 
2396;  1  Sedg.  on  Damages,  sec.  186;  150  Fed.,  672. 

When  plaintiff  showed  a  contract  and  its  breach,  if  he  had  not 
even  attempted  to  prove  any  actual  damage,  he  became  entitled  to 
at  least  nominal  damages,  and  the  effect  of  the  charge  is  to  peremp- 
torily charge  them  against  the  plaintiff  on  this  issue.  Davis  v. 
Texas  &  P.  Ry.  Co.,  91  Texas,  510;  Raymond  v.  Yarrington,  73  S. 
W.,  804;  Miller  v.  Moore,  111  S.  W.,  750;  3  Page  on  Contracts,  sec. 
1571;  1   Sutherland  on  Damages,  sec.   11,  p.   31. 

The  plaintiff's  right  to  a  verdict  and  judgment  in  his  favor  was  a 
substantial  one,  and  he  can  not  be  deprived  thereof  by  the  defendant's 
merely  remitting  the  cost.  Thomas  v.  Womack,  13  Texas,  579; 
Hardeman  &  Son  v.  Morgan,  48  Texas,  104;  International  &  6.  N. 
R.  R.  Co.  v.  Wilkes,  68  Texas,  617;  Clifford  v.  Lee,  23  S.  W.,  843. 

Stanton  Allen  and  Wilcox  &  Graves,  for  appellee. — It  is  the  legal 
duty  of  a  party  having  a  cause  of  action  for  damages,  whether  grow- 
ing out  of  contract  or  tort,  to  prevent  the  accrual  of  further  damage 
and  to  minimize  the  damage,  when  the  same  can  be  done  at  small 
cost  and  trouble.  Simkins  on  Contracts  and  Sales,  p.  265,  and  cases 
therein  cited;  Warren  v.  Stoddard,  105  TJ.  S.,  224;  1  Sutherland 
on  Damages,  sees.  88,  155  et  seq. 

The  measure  of  damage  for  delay  in  the  completion  of  a  building 
is  the  reasonable  rental  value  or  reasonable  value  of  the  use  thereof, 
provided  that  such  building  could  have  been  rented  or  that  plaintiff 
had  a  use  therefor  during  the  time  of  the  delay.  6  Cyc,  114,  and 
cases  therein  cited;  13  Cyc,  158,  and  cases  therein  cited. 

Since  appellee  entered  a  remittitur  of  that  part  of  the  judgment 
in  his  favor  for  costs  and  the  judgment  was  then  reformed  so  a? 
to  give  appellant  judgment  for  costs,  no  substantial  injustice  has 
been  done  appellant  by  the  court's  failure  to  charge  on  nominal 
damages  and  the  judgment  should  not  be  reversed.  Menefee  v.  Ham- 
ilton, 32  Texas,  495;  Freeman  v.  Miller,  53  Texas,  372;  Roper  v. 
Brady,  80  Texas,  588;  Wilson  v.  Vick,  51  S.  W.,  45;  Jones  v.  W. 
F.  T.  Co.  (Tenn.),  47  S.  W.,  699;  Yampert  v.  Johnson  (Ark.),  15 
S.  W.,  363;  Ringlehaupt  v.  Young  (Ark.),  17  S.  W.,  710;  Glass- 
cock v.  Rosengrant  (Ark.),  18  S.  W.,  379;  Hubbard  v.  Tel.  Co. 
14  Am.  Rep.,  775;  United  States  Ex.  Co.  v.  Koeran,  33  L. 
R.  A.,  600;  13  Cyc,  21;  3  Cyc,  446;  1  Sedgwick  on  Damages,  sec 
109;  1  Sutherland  on  Damages,  sec.  11;  2  Addison  on  Contracts, 
670. 

KEY,  Associate  Justice.— W.  G.  Smith  brought  this  suit  against 
A.  A.  Gunn  seeking  to  recover  damages  for  alleged  delay  in  com- 
pleting a  certain  building,  which  it  was  alleged  Gunn  had  contracted 
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and  agreed  to  complete  and  deliver  within  ninety  days  from  the  date 
of  the  contract.  The  plaintiff  alleged  that  the  building  was  not 
completed  until  nine  and  one-third  months  after  the  time  agreed 
upon  for  its  completion. 

The  defendant's  answer  included  a  general  demurrer,  several 
special  exceptions,  a  general  denial,  and  a  special  plea  setting  up 
certain  matters  which  we  deem  it  unnecessary  to  set  out  in  detail. 

The  plaintiff  filed  a  first  supplemental  petition,  and  the  defendant 
filed  a  first  supplemental  answer,  the  particulars  of  which  need  not 
be  here  stated. 

There  was  a  jury  trial,  which  resulted  in  a  verdict  and  judgment 
for  the  defendant,  and  the  plaintiff  has  appealed.  After  the  plain- 
tiff filed  his  motion  for  a  new  trial,  and  before  it  was  overruled,  the 
defendant  filed  what  was  termed  a  remittitur  of  so  much  of  the 
judgment  as  taxed  the  costs  against  the  plaintiff,  and  asked  that 
the  costs  be  taxed  against  the  defendant.  The  court  granted  that 
motion   and  then   overruled   the   plaintiffs   motion   for   a   new   trial. 

We  have  neither  the  time  nor  disposition  to  discuss  in  detail  the 
numerous  assignments  of  error  presented  in  appellant's  brief,  and 
shall  confine  the  discussion,  in  the  main,  to  the  errors  which  require 
a  reversal   of  the  judgment. 

The  defendant  urged  and  the  trial  court  approved  a  ground  of 
defense  which  has  no  support  in  law  and  no  place  in  the  case.  The 
defense  referred  to  is  indicated  by  the  following  paragraph  of  the 
court's  charge,  which  is  assigned  as  error: 

"If  you  find  from  the  evidence  that  the  defendant  delayed  the 
construction  and  delivery  of  said  building,  and  you  find  that  such 
delay,  if  any,  is  not  excused  by  your  findings  under  instructions 
above  given  you,  and  you  further  find  that  the  defendant  informed' 
plaintiff  at  the  beginning  or  during  such  delay,  if  any,  that  he,  de- 
fendant, would  deliver  to  plaintiff  said  building  within  a  short  period 
of  time  upon  notice  by  plaintiff  to  defendant  that  plaintiff  desired 
to  use  or  rent  said  building,  and  you  further  find  that  defendant 
could  and  would  have  delivered  said  building  within  such  a  period 
of  time  upon  such  notice,  and  you  further  find  that  plaintiff,  in  the 
exercise  of  ordinary  care  to  prevent  the  accrual  of  damage  to  him, 
that  is,  such  care  as  an  ordinarily  careful  and  prudent  person  would 
exercise  under  the  same  or  similar  circumstances,  should  have  given 
such  notice  to  defendant,  if  he  desired  and  could  use  or  rent  same, 
and  you  further  find  that  plaintiff  did  not  give  such  notice,  then 
you  are  instructed  that  you  will  not  find  for  plaintiff  any  damages, 
which  you  may  find  that  plaintiff  could  have  prevented,  if  you  find 
he  could  have  and  should  have  prevented  same,  by  giving  such  notice 
to   defendant/' 

When  analyzed,  it  will  be  seen  that  this  charge  embraces  the  prop- 
osition that,  although  the  defendant  may  have  breached  his  contract, 
nevertheless,  the  plaintiff  could  not  recover  damages  on  account  of 
such  breach  if  the  defendant  notified  the  plaintiff  that  he  would 
finish  and  deliver  the  building  within  a  short  period  of  time,  upon 
notice  that  the  plaintiff  desired  to  use  or  rent  the  building,  and 
that  the  plaintiff  was  guilty  of  negligence  in  not  giving  such  notice. 
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If  the  defendant  breached  the  contract  by  failure  to  complete  the 
building  within  the  time  agreed  upon,  he  could  not  lay  any  duty 
upon  the  plaintiff,  the  nonperformance  of  which  would  constitute 
negligence,  by  notifying  the  plaintiff  that  he  would  complete  and 
deliver  the  building  thereafter,  upon  condition  that  plaintiff  would 
do  something  dictated  by  the  defendant.  Under  the  circumstances 
referred  to,  if  they  existed,  no  duty  rested  upon  the  plaintiff  to  give 
the  defendant  the  notice  specified,  and  therefore  the  plaintiff  could 
not  be  charged  with  negligence  upon  failing  to  give  such  notice. 
There  is  no  rule  of  law  or  equity  that  will  permit  a  wrongdoer  to 
dictate  the  terms  upon  which  he  will  repair  the  wrong  or  diminish 
its  injurious  effect,  and  then  assert  as  a  defense  the  failure  of  the 
injured  party  to  comply  with  the  terms  dictated  by  such  wrongdoer. 
The  doctrine  of  contributory  negligence  has  no  application  to  this 
case;  nor  does  this  belong  to  the  class  of  cases  where  a  plaintiff  is 
required  to  exercise  care  to  prevent  or  diminish  injury.  Hence,  we 
hold  that  the  trial  court  committed  error  in  giving  countenance  to 
the  defense  referred  to,  in  admitting  testimony  in  support  of  that 
defense,  and  in  giving  the  charge  above  set  out. 

There  was  also  error  committed  in  that  portion  of  the  court's 
charge  which  instructed  the  jury  that  if  there  was  inexcusable  delay 
in  the  construction  and  delivery  of  the  building,  but  that  during  the 
time  of  such  delay  the  building  would  not  have  had  a  use  or  rental 
value  to  the  plaintiff,  then  to  return  a  verdict  for  the  defendant. 
Under  the  circumstances  referred  to,  the  plaintiff  would  have  been 
entitled  to  a  verdict  and  judgment  for  nominal  damages  and  costs, 
and  for  that  reason  it  was  error  to  give  such  instruction.  Whether 
or  not  that  error  was  cured  by  the  alleged  remittitur,  and  the  action 
of  the  court  in  adjudging  the  costs  against  the  defendant,  it  is  not 
necessary  to  decide,  as  that  question  is  not  likely  to  arise  upon  an- 
other trial.  However,  it  would  seem  that  when,  upon  a  given  state 
of  facts,  a  litigant  is  entitled  to  a  judgment  in  his  favor  on  the 
merits  of  the  case,  the  error  in  rendering  judgment  on  the  merits 
for  his  adversary  is  not  entirely  cured  by  taxing  the  costs  against 
such  adversary,  even  though  the  complaining  litigant  was  only  en- 
titled to  recover  a  nominal  sum. 

We  also  hold  that  error  was  committed  in  requiring  the  plaintiff, 
over  his  objection,  to  state  to  the  jury  when  he  went  out  of  the  gro- 
cery business,  and  that  after  he  went  out  of  that  business  he  made 
no  effort  to  rent  another  building  to  continue  such  business  in. 
The  plaintiff  sued  for  what  would  have  been  the  rental  value  of  the 
building  during  the  time  of  the  delay  in  its  construction,  and  not 
for  what  it  would  have  been  worth  to  him  for  use  in  his  business, 
and  therefore  the  testimony  referred  to  was  immaterial. 

We  overrule  the  various  assignments  which  complain  of  the  action 
of  the  court  in  admitting  certain  testimony  bearing  upon  the  ques- 
tion of  rental  value  of  the  building.  Some  of  it  consisted  of  cir- 
cumstances only,  which,  considered  separately,  may  have  been  of 
but  little  probative  force,  but  all  of  the  testimony  referred  to  had 
a   material  bearing  on  the   question   of  rental   value,   and  therefore 
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was  admissible.     (6  Cyc,  114,  and  cases  there  cited;  13   Cyc,  158, 
and   cases  there  cited.) 

All  the  assignments  of  error  presenting  other  questions  have  been 
considered  and  are  overruled.  For  the  errors  pointed  out  the  judg- 
ment is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Isaac  L.  Ellwood  v.  W.  J.  Stallcup. 

Decided  November  3,  1009. 

1. — School  Land — State  and  County — Patent — Boundaries. 

A  survey,  location  and  patent  by  the  State  to  a  county  of  county  school  land 
will  not  prevail  over  a  previous  survey  of  the  same  land  as  State  school  land 
where  the  boundaries  are  in  conflict. 


Stated. 

Land  was  surveyed  and  set  apart  as  State  school  land,  the  alternate  section 
in  the  location  of  a  certificate  of  land  granted  to  a  railway.  Subsequently  a 
grant  to  a  county  of  its  school  land  was  located,  surveyed  and  patented  so  as 
to  conflict  in  part  with  such  State  school  land  section.  Hold  that  the  first  survey 
set  apart  the  State's  title  in  trust  for  State  school  purposes  and  vested  a  right  by 
such  trust  which  could  not  be  impaired  by  the  location  by  the  county  for  its 
school  fund.  The  two  trusts,  though  both  were  for  school  purposes,  being  distinct, 
the  State  could  not,  by  its  patent  to  the  county,  elect  to  transfer  the  property 
from  the  trust  first  attaching  to  the  other. 

S. — Agency — Agreement  at  to  Boundaries. 

A  ranch  company,  a  partnership,  waa  bound  by  an  agreement  that  its  pos- 
session of  land  in  conflict  with  the  boundaries  of  a  survey  owned  by  another 
should  not  be  held  adversely  to  such  owner  nor  be  a  basis  for  claim  of  limita- 
tion during  the  pendency  of  a  suit  involving  the  location  of  the  same  boundary 
line,  but  between  other  parties,  the  evidence  supporting  the  conclusion  that 
the  person  making  such  agreement  was  a  partner  in  the  ranch  company,  and 
showing  that,  if  not  a  partner,  he  was  in  possession  and  control  of  the  premises 
with  general  management  of  the  ranch. 

4. — Evidence — Harmless  Error. 

The  admission  of  incompetent  evidence — declarations  of  an  agent  to  establish 
the  fact  of  his  agency — was  not  ground  for  reversal  where  eliminating  the  acts 
of  such  alleged  agent,  the  evidence  required  the  same  judgment  on  the  issue  in- 
volved— that  of  limitation. 

Appeal  from  the  District  Court  of  Lubbock  County.  Tried  below 
before  Hon.   L.   S.   Kinder. 

Qeo.  L.  Beatty  and  John  R.  McOee,  for  appellant. — Under  the 
pleading  and  proof,  the  plaintiffs  cause  of  action,  if  any  he  ever 
had,  was  barred  by  the  statute  of  limitation  of  five  years,  and  the 
trial  court  should  have  so  held.  Rev.  Stats.,  art.  3342;  Dutton  v. 
Thompson,  85  Texas,  116;  Parker  v.   Brown,  80  Texas,   556. 

The  State  of  Texas  having  granted  the  estate  to  Donley  County, 
the  defendant,  having  shown  and  proven  a  regular  chain  of  title 
from  said  Donley  County  down  to  himself,  exhibited  the  better  title 
to  the  Jand  in  controversy,  and  should  have  been  given  judgment 
for  the"  same.     Stewart  v.   Coleman  County,   95   Texas,   445;   Milam 


344  Texas  Civil  Appeals  Reports,  Vol.  57.     [November, 

County  v.  Bateman,  54  Texas,  160;  Frontroy  v.  Atkinson,  17  Texas 
Ct.  Rep.,  749;  Carter  v.  Clifford,  17  Texas  Ct.  Rep.,  178;  Bryan  v. 
Shirley,  53  Texas,  459;  Decourt  v.  Spronls,  66  Texas,  368. 

Lake  and  Tomb,  the  defendant's  vendors,  had  a  right  to  hold  pos- 
session and  use  the  land  by  their  agent  Rose,  and  in  the  absence  of 
evidence  as  to  the  scope  of  the  agent's  power  or  authority  to  bind 
his  principals,  the  presumption  must  obtain  that  Rose  had  no  au- 
thority to  make  the  agreement  and  statement  accredited  to  him  in 
Smith's  depositions  so  as  to  bind  his  principals.  McAlpin  v.  Cassidy, 
17  Texas,  462;  Railway  v.  Poindexter,  70  Texas,  107;  Fitzhugh  v. 
Franco-Texas  Land   Co.,   81    Texas,   312. 

The  mere  fact  that  Beatty  told  the  plaintiff  that  he  (Beatty) 
represented  the  defendant  would  not  of  itself  be  evidence  that  said 
Beatty  had  authority  to  bind  the  defendant  by  any  admission,  con- 
cession or  agreement  he  is  accredited  with  having  made  to  or  with 
the  plaintiff.  Such  statements,  as  shown  by  the  testimony,  were  not 
binding  on  the  defendant  and  the  court  should  have  sustained  the 
objection  urged  to  the  admission  of  the  testimony  and  excluded 
same.     Rev.    Stats.,   art.   3370;   also   other   authorities   already   cited. 

The  land  in  controversy  being  embraced  within  the  lines  and 
corners  of  the  Donley  County  school  league  No.  10,  and  having 
been  patented  to  said  county  many  years  before  the  award  made  by 
the  Commissioner  of  survey  50  to  Dalton,  the  latter  acquired  no 
right,  title  or  interest  in  that  part  of  said  survey  50  that  was  in 
conflict  with  said  school  league,  and  the  plaintiff  acquired  nothing 
as  to  that  part  of  said  survey  50  by  reason  of  the  "regular  chain  of 
transfers"  from  said  Dalton  to  himself.  The  State  having  previously 
granted  the  land  in  controversy  to  Donley  County,  the  Commissioner 
of  the  Land  Office  had  no  power  to  sell  the  same  land  to  Dalton. 
Stewart  v.  Coleman  County,  95  Texas,  445;  Milam  Co.  v.  Bateman, 
54   Texas,    160. 

Geo.  R.  Bean,  for  appellee. — Under  the  State  Constitution,  art.  7, 
sees.  2  and  4,  reserving  the  alternate  sections  of  land  out  of  grants 
made  or  to  be  made  to  railroads,  and  declaring  that  said  alternate 
sections  should  constitute  a  perpetual  school  fund,  and  providing 
that  said  lands  should  be  set  apart  and  sold  under  such  regulations 
and  on  such  terms  as  might  be  prescribed  by  law,  a  patent  to  a 
county  for  its  county  school  fund  of  any  part  of  a  school  section 
which  had  been  located,  surveyed  and  set  apart  to  the  State  perma- 
nent school  fund  before  the  date  of  the  location  of  the  certificate  to 
the  county,  is  void,  and  can  not  prevail  against  the  title  of  the  pur- 
chaser of  the  school  section.  Constitution,  art.  7,  sees.  2  and  4; 
Rev.  Stats.,  arts.  4264,  4265,  4280;  Williamson  v.  Brown,  49  Texas 
Civ.    App.,   402. 

FISHER,  Chief  Justice. — This  is  an  action  of  trespass  to  try 
title,  brought  by  appellee  against  the  appellant  on  the  25th  day  of 
November,  1907,  for  the  title  and  possession  of  150^  acres  of  land, 
alleged  to  be  in  the  northwest  part  of  a  640-acre  tract,  described  as 
school  section  No.  50,  in  block  20,  in  Hockley  County,  Texas;  the 
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portion  of  said  survey  in  controversy  being  described  by  metes  and 
bounds  in  plaintiffs  first  amended  petition,  and  is  in  conflict  with 
the   Donley   County  school   league   survey   No.    10. 

On  the  4th  of  May,  1908,  the  defendant  filed  his  answer,  consist- 
ing of  a  general  exception,  plea  of  not  guilty,  general  denial  and 
the  statute  of  limitations  of  five  years,  and  also  a  cross-action  of 
trespass  to  try  title  against  the  plaintiff  for  the   land   in   question. 

The  case  was  tried  in  the  court  below  without  a  jury  and  resulted 
in  a  judgment  in  favor  of  plaintiff  for  the  land  sued  for,  and  that 
the  defendant  take  nothing  by  reason  of  his  cross-action  against  the 
plaintiff,  and  that  the  defendant  pay  all  costs  of  suit.  From  this 
judgment  appellant  has  perfected  his  appeal. 

We  find  the  following  facts:  There  is  a  conflict  between  school 
section  No.  50,  which  belongs  to  the  plaintiff,  and  the  Donley  County 
school  league  No.  10,  which  is  owned  by  the  defendant.  Survey 
No.  50  was  State  school  land,  and  was  located  by  virtue  of  certificate 
No.  652,  H.  E.  &  W.  T.  Ry.  Co.  in  block  20,  situated  in  Hockley 
County,  Texas.  Upon  the  application  to  purchase  said  survey  it 
was  duly  and  legally  sold  to  one  Jesse  Dalton  by  the  Commissioner 
of  the  Land  Office  on  the  14th  of  September,  1899,  and  by  regular 
chain  of  transfers  by  deeds,  duly  acknowledged  and  recorded  in  the 
deed  records  of  Hockley  County,  Texas,  from  Dalton,  that  title  is 
now  in  the  appellee,  W.  J.  Stallcup.  The  original  field  notes  of  the 
location  of  survey  No.  50  are  prior  to  the  field  notes  and  location 
of  the  Donley  County  school  land.  Based  on  the  survey  of  the 
Donley  County  school  land,  there  was  on  the  15th  day  of  December, 
1883,  a  patent  issued  to  Donley  County,  field  notes  of  which  covered 
150  acres  of  school  survey  No.  50,  owned  by  the  appellee,  and  it 
is  that  150  acres  which  is  now  in  controversy.  Donley  County  con- 
veyed its  school  lands  to  Gregory,  Cooley  and  Hastings,  who,  with 
the  heirs  of  some  of  these  parties  who  are  deceased,  conveyed  to 
R.  C.  Lake  and  T.  B.  Tomb.  All  of  these  deeds  were  properly 
acknowledged  and  filed  for  record  in  the  office  of  the  county  clerk 
of  Lubbock  County  January  30,  1902,  in  the  deed  records  of  said 
Hockley   County,   Texas. 

On  September  5,  1905,  by  a  deed  properly  executed  and  acknowl- 
edged, R.  C.  Lake  and  T.  B.  Tomb  conveyed  league  No.  10,  Donley 
County  school  land  to  appellant,  Isaac  L.  Ellwood,  which  deed  was 
filed  for  record  in  the  deed  records  of  Hockley  County  on  September 
15,  1905.  The  above  two  deeds  were  offered  in  evidence,  not  only  as 
title,  but  also  in  support  of  the  appellant's  plea  of  five  years  limi- 
tation. The  taxes  were  paid  by  appellant  and  those  under  whom  he 
holds  on  the  Donley  County  school  land  for  the  years  1900,  1901, 
1902,   1903,   1904,   1905,   1906  and   1907. 

In  1902  Lake  and  Tomb  and  one  Bird  Rose,  who  was  either  a 
member  of  the  firm  of  Lake  and  Tomb,  or  the  agent  and  business 
manager  of  the  ranch  known  as  the  eight  league  pasture,  of  which 
the  Donley  County  school  survey  No.  10  was  a  part,  by  fence  en- 
closed jthe  land  in  question  as  a  part  of  the  eight  league  pasture, 
which  was  occupied  and  used  as  a  cattle  ranch,  and  which  was  in 
the  actual  possession  and  control  of  Bird  Rose.     They  remained  in 
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possession  and  use  of  the  same  from  that  time  until  they  sold  to  the 
appellant  Ellwood  in  1905,  and  from  that  time  Ellwood  occupied 
and  used  the  land  in  question  as  a  part  of  his  pasture. 

Appellee  Stallcup,  by  deed  of  date  August  26,  1904,  purchased 
school  survey  No.  50  from  one  Hiram  Smith,  and  we  conclude  from 
the  evidence  that  Smith  holds  under  the  original  purchaser  from 
the  State,  Jesse  Dalton,  either  by  conveyance  from  him  or  someone 
to  whom  he  sold.  In  September,  1903,  one  B.  L.  Frost  brought  a 
suit  in  the  District  Court  of  Lubbock  County  against  Lake  and 
Tomb  to  recover  part  of  section  74,  block  20,  which  is  shown  by  a 
map  in  the  record,  and  which  is  in  part  in  conflict  with  the  Donley 
County  school  land  in  the  same  way  and  in  the  same  manner  as  is 
claimed  in  this  case.  In  1904,  at  the. time  that  Hiram  Smith  was 
the  owner  of  school  survey  No.  50,  he  entered  into  an  understanding 
and  agreement  with  Bird  Rose  in  regard  to  the  dividing  line  between 
the  Donley  County  school  land  and  survey  No.  50,  substantially  to 
the  effect  that  they  would  agree  to  abide  the  decision  in  the  suit 
then  pending  between  Frost  and  the  Lake-Tomb  Cattle  Company, 
as  above  mentioned,  and  substantially  to  the  effect  that  during  the 
pendency  and  life  of  that  agreement,  no  limitation  would  be  asserted 
by  Bird  Rose  or  those  for  whom  he  was  acting.  At  that  time  there 
was  a  dispute  and  controversy  between  Lake,  Tomb  &  Co.  and  Bird 
Rose  on  the  one  hand  and  Smith  on  the  other  as  to  the  dividing 
line  between  their  respective  lands.  In  October,  1906,  the  Frost 
suit  was  compromised.  Appellant  Ellwood  was  then  the  owner  of 
the  land  in  question.  Frost  dismissed  the  suit  and  Ellwood  paid 
him  $5  an  acre  for  that  part  of  section  74  shown  to  be  in  conflict 
with  league  No.  10  of  the  Donley  County  school  land,  and  Frost 
executed  Ellwood  a  deed,  dated  the  19th  day  of  October,  1906,  and 
we  take  it  from  the  evidence  upon  this  subject  that  that  constituted 
the  settlement  of  the  suit  of  Frost  v.  Lake,  Tomb  &  Co. 

We  conclude  as  a  fact  that  the  evidence  shows  that  Bird  Rose  had 
the  authority  to  enter  into  the  agreement  with  Hiram  Smith,  as 
above  stated,  and  that  that  agreement  was  binding  upon  Lake,  Tomb 
&  Company,  of  which  the  evidence  shows  Bird  Rose  to  be  a  member. 

Appellant's  second  and  fifth  assignments  of  error  will  be  consid- 
ered together.  It  is  there,  in  effect,  contended  that  appellant  was 
entitled  to  recover  because,  by  virtue  of  the  patent  to  Donley  County, 
the  superior  title  vested  in  it,  although  the  land  in  controversy,  a 
part  of  school  survey  No.  50,  was  previously  located  by  the  State 
as  a  part  of  the  common  school  fund.  This  location,  as  shown  by 
the  facts,  was  prior  to  the  location  for  Donley  County.  The  effect 
of  the  contention  is  that  both  surveys  being  set  apart  and  appro- 
priated for  a  common  purpose,  that  is,  an  appropriation  to  the  com- 
mon school  fund,  the  State  by  its  patent  could  and  did  confer  upon 
Donley  County  the  superior  right  to  the  land  in  conflict;  that  such 
selection  for  the  use  of  Donley  County  was  an  election  upon  the 
part  of  the  State  to  treat  such  fund  as  appropriated  to  a  use  com- 
mon to  both  the  State  and  the  county,  and  an  appropriation  by 
patent  to  the  latter  would  not  be  a  diversion  of  the  trust  fund  held 
by  the  State  for  common  school  purposes  generally. 
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We  can  not  agree  with  appellant  in  this  contention,  nor  can  we 
admit  that  art.  4269,  relied  upon  by  appellant,  as  construed  in 
Stewart  v.  Coleman  County,  95  Texas,  44*5,  has  any  application  to 
this  question.  Without  quoting  the  statute  referred  to,  it  in  effect 
states  that  vested  rights  shall  not  be  disturbed  by  the  location  made 
in  favor  of  the  county.  The  county  in  this  instance  located  the 
land  so  as  to  cover  the  lands  previously  located  by  the  State  for 
common  school  purposes,  and  to  permit  th&  location  by  the  county 
to  prevail  would  disturb  a  vested  right  in  the  State,  unless  there  is 
some  force  in  the  suggestion  of  appellant,  as  previously  outlined. 
Section  2,  art.  7,  of  the  Constitution,  in  effect,  provides  that  all 
alternate  sections  of  land  reserved  to  the  State,  or  that  may  here- 
after be  made  to  railroads,  or  other  corporations,  and  one-half  of 
the  public  domain,  etc.,  shall  constitute  a  perpetual  public  school 
fund.  This  provision  has  been  carried  into  effect  by  appropriate 
laws  of  the  several  Legislatures.  Other  provisions  of  the  Constitu- 
tion protect  counties  in  the  grants  made  by  the  State  for  educational 
purposes.  It  may  be  conceded  that  both  reservations  were  for  edu- 
cational purposes,  but  their  enjoyment  was  distinct.  The  reservation 
in  favor  of  the  common  school  fund  was  for  the  benefit  of  the  State 
at  large,  in  which  all  of  the  counties  were  entitled  to  participate — 
that  in  favor  of  the  county  was  restricted  and  limited  to  its  own 
inhabitants.  One  was  a  general  trust  fund,  limited  only  by  the 
boundaries  of  the  State — the  other  was  circumscribed  by  the  limits 
of  the  county;  and  if  it  could  be  conceded  that  the  latter  could  lay 
its  grant  upon  the  previous  location  of  the  State,  the  effect  would 
be  to  divert  the  fund  from  the  general  use  intended  for  the  benefit 
of  the  State  at  large.  Such  a  concession  would  be  repugnant  to  all 
of  the  laws  upon  this  subject,  because  the  public  domain,  set  aside 
or  located  for  common  school  purposes,  can  not  be  diverted,  and 
constitutes  a  trust  fund  for  educational  purposes  for  the  entire  State. 
When  the  location  was  made  the  right  was  vested  in  the  State  in 
trust  for  a  definite  and  defined  purpose,  and  to  permit  a  county 
to  subsequently  appropriate  the  land  by  patent  or  otherwise,  would 
defeat  the  trust  and  affect  an  interest  already  vested,  which  is  pro- 
hibited by  art.  4269. 

Appellant's  third  and  fourth  assignments  will  be  considered  to- 
gether. The  third  assignment  complains  of  the  action  of  the  court 
in  admitting  the  evidence  of  Hiram  Smith  as  to  the  agreement 
between  him  and  Bird  Rose.  The  objection,  in  the  main,  is  pred- 
icated upon  the  proposition  that  Bird  Rose,  by  the  agreement  in 
question,  could  not  bind  Lake  and  Tomb.  The  fourth  assignment 
complains  of  the  admission  of  the  testimony  of  appellee  Stallcup, 
tending  to  show  a  similar  agreement  between  him  and  Judge  Beaty 
as  existed  between  Smith  and  Bird  Rose.  The  objection  is  that  the 
evidence  does  not  show  that  Judge  Beaty  was  the  agent  of  the  ap- 
pellant Ellwood,  except  by  his  declarations,  and  therefore  was  lack- 
ing in  authority  to  bind  him  by  such  agreement.  If  the  testimony 
objected  to  was  admissible  it  was  sufficient  to  justify  the  trial  court 
in  holding  that  the  possession  was  not  adverse;  consequently,  limi- 
tation  did  not  affect  or  bar  the  plaintiff's  right  to  recover.     Our 
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findings  of  fact  virtually  dispose  of  the  objection  urged  to  the  evi- 
dence of  Hiram  Smith  showing  the  agreement  with  Bird  Eose.  The 
court  under  the  evidence  could  have  concluded  that  he  was  a  member 
of  the  firm  of  Lake,  Tomb  &  Company.  He  was  in  actual  posses- 
sion and  control  of  the  premises,  and  if  he  was  not  a  member  of 
the  firm,  he  had  the  general  control  and  management  of  the  cattle 
ranch,  of  which  the  land  in  question  was  a  part.  This  being  true, 
his  agreement  to  not  hold  adversely  during  the  pendency  of  the  suit 
of  Frost  against  Lake,  Tomb  &  Company  would  suspend  operation 
of  the  statute  %of  limitations. 

With  reference  to  the  objection  to  the  evidence  of  Stallcup,  as  to 
what  occurred  between  him  and  Judge  Beatty,  it  is  contended  that 
the  familiar  principle  that  agency  can  not  be  established  by  the 
declaration  of  the  agent,  is  applicable  to  this  question.  It  can  be 
conceded  that  so  much  of  the  evidence  of  this  witness  that  testified 
to  the  declarations  of  Judge  Beatty  showing  his  agency,  was  not 
admissible,  but  this  would  not  affect  the  judgment  below  or  cause 
its  reversal,  because  the  objectionable  evidence  only  relates  to  the 
question  whether  Beatty  was  agent  for  appellant  Ellwood,  who  only 
acquired  his  right  about  two  years  before  suit 'was  filed;  and  if  we 
concede  that  he  could  not  bind  Ellwood  by  conduct  or  statements 
showing  that  the  latter  was  not  holding  adversely,  the  advantage 
gained  by  appellant  would  be  in  eliminating  this  evidence,  which  if 
done  would  have  the  effect  of  merely  holding  that  for  about  two 
years,  that  is,  from  September,  1905,  when  appellant  purchased,  to 
the  time  of  filing  suit,  limitation  ran.  The  appellant  to  make  out 
or  complete  the  period  of  five  years  actual  possession  in  order  for 
the  statute  to  operate,  must  rely  upon  the  possession  of  his  prede- 
cessors in  title  with  whom  he  is  connected.  And  when  we  go  back 
to  them  we  find  an  agreement  between  the  appellee,  or,  in  other 
words,  those  under  whom  he  holds,  with  the  vendors  of  appellant, 
sijbstantially  to  the  effect  that  limitation  should  not  operate  during 
the  time  of  the  pendency  of  the  suit  of  Frost  v.  Lake-Tomb  Cattle 
Co.,  which  was  settled  in  1906.  If  this  agreement  did  not  extend 
to  the  time  this  suit  was  settled,  it  would  certainly  be  operative  to 
the  time  the  parties  who  owned  title  and  made  the  agreement  sold 
to  Ellwood,  which,  as  before  said,  was  in  September,  1905.  This 
agreement  was  effective  at  least  during  the  time  the  appellant's 
vendors  had  possession,  which  possession,  by  force  of  the  agreement, 
would  not  be  adverse  to  the  appellee  or  his  vendors,  the  parties  with 
whom  the  agreement  was  made.  Such  being  the  case,  such  time 
must  be  eliminated,  and  when  this  is  done  there  is  not  an  adverse 
possession  for  a  time  sufficient  to  complete  a  bar  under  the  five  years 
statute. 

We  find  no  error  in  the  record  and  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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Missouri,  Kansas  &  Texas  Railway  Company  v.  Scoogin  & 

Dupree. 

Decided  November  3,  December  15,  1900. 

1. — Citation — Kotion  to  Quash  Service— Voluntary  Appearance. 

Where  defendant's  motion  to  quash  service  of  citation  is  overruled  and 
exceptions  reserved,  if  he  answer  to  the  merits  and  proceed  to  trial  at  that 
term  without  indicating  by  his  answer  that  he  still  reserves  his  objection  to 
the  jurisdiction,  it  will  be  taken  as  a  voluntary  appear  once  at  that  term. 
Central  &  M.  Ry.  Co.  y.  Morris  &  Crawford,  68  Texas,  40,  followed,  and  Western 
C.  P.  &  Organ  Co.  v.  Anderson,  07  Texas,  432,  distinguished. 

8. — Evidence — Usual  Time  of  Transportation — Opinion  of  Expert. 

One  qualified  by  experience  in  the  shipment  of  cattle  by  rail  between  certain 
points  may  state,  as  an  expert,  the  usual  time  made  by  such  shipments.  Houston 
&  T.  C.  Ry.  Co.  v.  Roberts,  101  Texas,  418,  distinguished. 

ON   MOTION  FOB  REHEARING. 

3. — Service  of  Citation— Railway  Agent. 

The  officer's  return  of  service  of  citation  against  a  nonresident  railway 
company,  the  citation  directing  delivery  to  a  local  agent  of  defendant  named  in 
the  petition,  which  showed  delivery  of  copy  of  the  writ  and  petition  to  defend- 
ant in  person  by  delivery  to  such  agent  in  person  was  sufficient  to  show  that 
the  copies  of  the  citation  and  petition  were  delivered  to  the  agent  named. 

Appeal  from  the  County  Court  of  Mitchell  County.  Tried  below 
before  Hon.  W.  B.  Crockett. 

27.  C  Hughes,  for  appellant. — The  return  of  an  officer  on  a  cita- 
tion which  states  that  the  writ  was  executed  by  service  upon  the  local 
agent  in  person  without  disclosing  the  method  in  which  it  was  served 
does  not  state  a  fact  necessary  to  assure  jurisdiction,  but  states  a 
conclusion  of  the  officer  making  such  return  as  to  the  legality  of  an 
executive  act  of  which  the  law  does  not  make  the  officer  the  judge 
and  such  return  is  insufficient.  Continental  Ins.  Co.  v.  Milliken,  64 
Texas,  46;  Sun  Mutual  Ins.  Co.  v.  Seligsen,  59  Texas,  4;  Thomason 
v.  Bishop,  24  Texas,  302;  Hill  v.  Grant,  33  Texas,  132;  Willie  v. 
Thomas,  22  Texas,  175;  Graves  v.  Bobertson,  22  Texas,  130;  Under- 
bill v.  Lockett,  20  Texas,  131;  Western  C.  P.  &  Organ  Co.  v.  An- 
derson, 97  Texas,  432. 

To  allow  a  witness  to  state  the  usual  and  customary  time  for  mak- 
ing runs  between  two  points  is  only  another  means  of  allowing  him 
to  give  his  conclusions  as  to  what  is  a  reasonable  run*  and  is  there- 
fore inadmissible.  Houston  &  T.  C.  B.  Co.  v.  Boberts,  101  Texas, 
418. 

Ed.  J.  Hamner,  for  appellees. — The  return  of  service  was  suffi- 
cient.    Prick  v.  Wright,  55  S.  W.,  609. 

PISHEB,  Chief  Justice. — This  is  a  suit  for  damages  by  the  ap- 
pellees on  account  of  delay  and  rough  handling  of  cattle  shipped 
from  Colorado,  Texas,  to  East  St.  Louis.     The  suit  was  originally 
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against  the  Texas  &  Pacific  Railway  Company,  the  Missouri,  Kansas 
&  Texas  Railway  Co.  of  Texas,  and  the  appellant,  Missouri,  Kansas 
&  Texas  Railway.  The  case  was  dismissed  as  to  the  Texas  &  Pacific 
Railway,  and  judgment  was  in  favor  of  the  Missouri,  Kansas  & 
Texas  Railway  Company  of  Texas,  and  against  the  appellant,  Mis- 
souri, Kansas  &  Texas  Railway  Co.  for  $307.30. 

Appellant's  first  assignment  of  error  complains  of  the  action  of 
the  trial  court  in  not  sustaining  the  motion  of  appellant  to  quash 
the  return  of  the  officer  endorsed  upon  the  citation  purporting  to 
show  service  upon  it.  The  return  is  as  follows:  "Came  to  hand 
on  the  7th  day  of  February,  1908,  at  8  o'clock  a.  m.,  and  executed 
in  Grayson  County,  Texas,  by  delivery  to  the  within  named  defend- 
ant in  person  a  true  copy  of  this  citation,  together  with  the  accom- 
panying certified  copy  of  plaintiff's  petition,  at  the  following  times 
and  places,  to  wit:  Name:  Missouri,  Kansas  &  Texas  Railway 
Company,  by  service  upon  George  E.  Stoner,  its  local  agent,  in  per- 
son, at  Denison,  in  Grayson  County,  Texas,"  giving  the  date  and 
the  signature  of  the  officer.  The  objection  is  that  the  return  does 
not  show  that  service  was  made  by  delivering  to  Stoner,  the  local 
agent  of  the  appellant,  a  true  copy  of  the  citation,  with  the  accom- 
panying certified  copy  of  the  petition;  that  the  words  "service  upon 
the  agent"  is  a  conclusion  of  the  officer,  and  is  not  the  equivalent 
of  the  words,  "delivery  to."  If  we  concede  that  under  the  rule  an- 
nounced in  Continental  Insurance  Co.  v.  Millican,  64  Texas,  46, 
the  return  of  the  officer  on  the  citation  in  question  was  defective, 
the  motion  made  by  appellant  to  suppress  same  placed  it  in  court 
for  the  next  term,  Central  &  M.  Ry.  Co.  v.  Morris  and  Crawford, 
68  Texas,  55,  and  upon  order  overruling  the  motion  it  could  have 
relied  upon  the  correctness  of  its  position  and  have  declined  to 
answer  and  declined  to  submit  itself  to  the  jurisdiction  of  the  court 
at  the  term  at  which  the  motion  was  overruled.  If  the  appellant 
was  right  in  its  contention  that  the  motion  to  quash  the  return  was 
well  taken,  all  the  advantage  it  could  have  gained  would  have  been 
a  postponement  or  continuance  of  the  case  to  the  next  term  of  court. 
Having  voluntarily  answered  to  the  merits  without  the  answer  re- 
serving the  privilege  to  be  heard  at  the  next  term,  nor  asking  for  a 
postponement  or  continuance,  but  voluntarily  going  to  trial  upon 
the  answer  so  filed,  the  appellant  submitted  itself  to  the  jurisdic- 
tion of  the  court,  and  is  in  no  position  to  complain.  In  discussing 
a  somewhat  similar  question,  the  court  in  the  case  of  Railway  v. 
Morris  and   Crawford  says: 

"But  let  it  "be  conceded  for  the  sake  of  argument  that  the  alias 
citation  and  service  upon  the  alleged  agent  were  not  good.  At  the 
first  term  of  court  the  plaintiff  in  error  moved  to  quash  the  service 
upon  it,  and  its  motion  was  overruled.  The  statute  merely  provides 
that  if  the  service  or  citation  is  quashed  upon  motion  of  the  defend- 
ant, he  shall  be  deemed  to  have  entered  his  appearance  at  the  suc- 
ceeding term  of  the  court.  Revised  Statutes,  1243.  The  result  of 
this  rule  is  that  whenever  he  appears  and  moves  to  quash  the  service, 
he  is  considered  as  having  appeared  to  the  merits  at  the  next  term, 
whether  his  motion  be  sustained  or  overruled.     If  properly  overruled 
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he  is  in  court  from  the  time  of  the  service.  If  improperly  overruled, 
and  the  cause  be  continued,  he  is  not  prejudiced  by  the  action  of  the 
court  for  the  reason  that  the  continuance  is  the  only  advantage  he 
would  have  obtained  if  his  motion  had  been  granted.  The  error 
in  such  a  case  is  immaterial,  and  is  not  a  ground  for  a  reversal  of 
the  judgment.  It  is  the  option  of  a  defendant  who  thinks  he  is 
not  duly  served  with  process  either  to  move  to  set  it  aside  or  to 
appeal  from  the  judgment  should  one  be  rendered  against  him. 
There  is  no  compulsion  upon  him  to  pursue  the  former  course. 
Should  he  see  proper  to  do  so  it  is  not  seen  that  the  Legislature  has 
infringed  any  of  his  constitutional  rights  by  declaring  in  effect  that 
his  appearance  to  quash  the  writ  or  service  shall  at  all  events  be 
deemed  a  good  appearance  for  the  next  term  should  the  cause  be 
continued.  The  statute  is  a  salutary  one.  It  tends  to  the  speedy 
disposition  of  causes,  to  the  saving  of  costs,  is  conservative  of  the 
rights  of  the  parties,  and  should  be  liberally  construed  and  applied." 

The  question  here  discussed,  it  is  true,  is  not  strictly  analogous, 
but  it  is  impliedly  so.  The  effect  and  meaning  of  the  discussion 
is  that  if  the  appellant  has  had  his  day  in  court,  he  is  in  no  position 
to  complain.  In  this  instance  the  appellant  stood  upon  the  merits 
of  its  defense  in  the  court  below,  without  any  intimation  whatever, 
so  far  as  shown  by  the  record,  that  it  was  not  then  ready  and  will- 
ing to  proceed  with  the  trial;  and,  such  being  the  case,  and  volun- 
tarily answering,  the  court  had  the  power  to  proceed  with  the  trial 
at  that  term. 

The  remaining  assignment  complains  of  the  action  of  the  trial 
court  in  allowing  a  witness  to  testify  as  to  the  usual  and  customary 
time  of  making  cattle  shipments  between  Colorado  City  and  East 
St.  Louis.  The  evidence  shows  that  the  witness  who  testified  to 
these  facts  had  many  years  experience  in  shipping  cattle  between 
these  points  over  the  lines  of  railway  in  question,  and  that  he  was 
fully  qualified  to  testify  as  to  the  usual  time  required  in  transport- 
ing cattle  between  those  two  places.  This  is  a  different  question 
from  that  decided  by  the  Supreme  Court  in  Houston  &  T.  C.  Ry. 
Co.   v.   Roberts,   101   Texas,   418. 

We  find  no  error  in  the  record  and  the  judgment  is  affirmed. 

Affirmed. 

OPINION   ON   REHEAKING. 

Upon  a  further  examination  of  the  officer's  return  upon  the  cita- 
tion which  is  set  out  in  the  original  opinion,  we  have  concluded 
that  it  is  substantially  sufficient.  Considered  in  all  of  its  parts  it 
in  effect  shows  that  the  citation  and  copy  of  petition  was  delivered 
to  Geo.  E.  Stoner,  the  agent  of  appellant,  the  party  named  in  the 
citation  upon  whom  service  was  directed  to  be  made,  and  in  these 
respects  it  is  different  from  the  return  set  out  in  the  case  of  Con- 
tinental Ins.  Co.  v.  Millican,  64  Texas,  46. 

As  pointed  out  in  the  original  opinion,  the  objection  urged  to  the 
return  is  that  it  does  not  directly  state  that  the  copy  of  citation  and 
petition  was  delivered  to  the  agent  Stoner  in  person,  but  merely 
states  that  it  was  served  upon  him,   which   it  is  contended  is  not 
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equivalent  to  the  words  "delivered  to  him."  All  parts  of  the  return 
should  be  considered  in  determining  its  effect;  and  if,  taken  as  a 
whole,  it  reasonably  appears  from  the  words  used  that  the  party 
named  in  the  writ  was  served  by  a  delivery  to  him  of  the  process, 
it  should  be  deemed  sufficient,  although  the  orderly  arrangement 
of  the  words  employed  in  the  return  is  not  as  clear  and  definite  as 
it  might  have  been.  The  citation  in  this  instance  upon  its  face 
named  George  E.  Stoner  as  the  agent  of  appellant  to  whom  delivery 
was  to  be  made.  The  return  expressly  states  that  there  was  a  delivery 
to  the  defendant  in  person,  a  true  copy  of  the  citation  and  petition 
"at  the  following  times  and  places,  to  wit:  by  service  upon  George 
E.  Stoner,  its  local  agent  in  person."  Of  course,  it  was  impossible 
to  have  delivered  the  process  to  the  defendant  in  person,  because  it 
is  a  corporation  incapable  of  receiving  it  except  through  some  per- 
son who  represents  it.  Therefore,  the  use  of  the  expression  "deliv- 
ered to  the  defendant  in  person"  is  not  to  be  taken  literally,  and 
thereby  breed  an  absurdity;  but  when  considered  in  connection  with 
the  subsequent  part  of  the  return  it  evidently  was  intended  to  apply 
to  the  agent  Stoner.  He  is  the  party  named  in  the  process  to  be 
served,  and  the  concluding  part  of  the  return  shows  that  he  was 
served  in  person.  That  part  of  the  return  which  shows  that  Stoner 
was  served  in  person,  when  read  in  connection  with  what  precedes 
it,  evidently  was  intended  to  apply  the  word  "delivery"  to  him.  The 
use  of  the  expression  in  the  return  "at  the  following  times  and 
places,  to  wit,"  was  explanatory  of  what  preceded,  and  was  intended, 
evidently,  to  mean  that  all  that  is  said  in  the  return  upon  the  sub- 
ject of  delivery  to  defendant  referred  to  and  was  intended  to  apply 
to  Stoner.  The  words  "deliver  to  in  person"  are  entitled  to  be 
given  some  effect  and  application  which,  as  said  before,  would  be 
impossible  as  applied  to  the  defendant  corporation,  but  it  would  be 
consistent  with  other  parts  of  the  return  when  given  a  common 
sense  construction,  to  hold  that  the  return,  with  reasonable  certainty, 
shows  that  the  process  was  delivered  to  the  agent  Stoner,  the  party 
named  in  the  body  of  the  writ  to  whom  delivery  was  directed  to  be 
made.  Any  other  application  of  the  words  "delivered  to"  would  be 
absurd. 

Holding  the  return  sufficient,  we  might  be  relieved  from  the 
necessity  of  passing  upon  {he  question  of  waiver;  but  in  view  of  the 
fact  that  the  appellant  claims  that  the  question  of  the  sufficiency  of 
the  return  is  controlled  by  Insurance  Co.  v.  Millican,  supra,  we  think 
it  proper  to  again  notice  and  discuss  the  question  of  waiver  as  passed 
upon  in  the  original  opinion.  It  is  claimed  by  appellant  in  its  mo- 
tion for  rehearing  that  our  disposition  of  the  principal  question 
discussed  and  passed  upon  in  the  original  opinion  is  in  conflict  with 
the  views  of  the  Supreme  Court  in  Western  C.  P.  &  Organ  Co.  v. 
Anderson,  97  Texas,  432.  This  is  an  erroneous  construction  of 
the  opinion  previously  handed  down,  and  we  will  endeavor  to  point 
out  the  distinction  between  the  two  cases.  In  the  case  referred  to, 
the  Supreme  Court  held  that  the  return  was  defective  and  that  the 
trial  court  erred  in  not  sustaining  the  motion  to  quash,  and  that 
thereafter  the  defendant  was  required  to  answer  or  suffer  judgment 
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by  default,  and  that  he  was  not  required  to  ask  for  a  postponement 
or  continuance  in  order  to  preserve  his  right  to  question  the  action 
of  the  trial  court  oh  appeal.  That  case  did  not  touch  upon  the  ques- 
tion of  the  voluntary  appearance  of  the  defendant  and  submitting  to 
the  jurisdiction  of  the  court  by  an  answer  to  the  merits  and  an 
announcement  of  ready  for  trial  and  voluntarily  proceeding  with 
the  trial  to  the  end,  without  any  reservation  being  made  known  to 
the  court  that  it  was  not  ready  or  willing  to  proceed,  and  that  it 
was  not  intended  to  submit  its  person  to  the  jurisdiction  of  the  court 
at  that  term.  Nor  did  the  court  hold  that  art.  1242,  Sayles'  Civil 
Statutes,  which  is  to  the  effect  that  the  answer  shall  constitute  an 
appearance,  did  not  apply  in  such  a  case;  nor  was  it  the  purpose  to 
overrule  Mueller  v.  Heidemeyer,  109  S.  W.,  451,  in  which  a  writ 
of  error  was  refused,  and  other  like  cases  which  point  out  acts  suffi- 
cient to  constitute  an  appearance  and  waiver  of  service  and  what 
effect  should  be  given  to  such  appearance  in  cases  in  which  no  cita- 
tion was  issued  or  served.  The  Supreme  Court  did  not  say  that  the 
motion  to  quash  did  not  have  the  effect  of  an  appearance,  and  thereby 
practically  destroy  the  force  of  art.  1243;  nor  <Jid  the  court  over- 
rule the  case  of  Central  &  M.  Ry.  Co.  v.  Morris  &  Crawford,  68 
Texas,  49,  which  holds  that  such  motion,  whether  sustained  or  de- 
nied, places  the  defendant  in  court;  but  what  was  said  was  that  if 
overruled  the  defendant  had  until  the  next  term  to  answer.  The 
Supreme  Court  did  not  say,  and  I  apprehend  will  not  say,  that  the 
slight  benefit  conferred  upon  a  clef  end  ant  by  art.  1243  could  not 
be  waived,  and  that  the  purpose  of  that  statute  was  to  confer  upon 
a  defendant  a  greater  right  and  protection  than  he  would  be  entitled 
to  if  never  at  all  served  with  process.  If  the  case  had  fallen  within 
the  latter  class,  the  statute  by  art.  1212  and  all  the  cases  upon  that 
subject  hold  that  although  not  served  a  defendant  who  voluntarily 
appears  and  takes  part  in  the  trial  or  proceedings  without  protest, 
submits  his  person  to  the  jurisdiction  of  the  court,  and  this  is  pre- 
cisely what  was  held  in  the  original  opinion  handed  down  in  this 
case.  Although  the  appellant  filed  in  seasonable  time  its  motion  to 
quash  the  return,  which  was  overruled,  to  which  action  it  reserved  its 
bill  of  exceptions,  nevertheless,  it  filed  at  that  term  an  answer  to 
the  merits,  upon  which,  the  judgment  shows,  it  announced  ready  for 
trial.  A  trial  on  the  merits  was  had  with  the  result  of  a  verdict  and 
judgment  against  appellant;  and  all  of  this,  so  far  as  the  contrary 
appears  from  the  record,  was  voluntary  and  without  protest,  and 
without  making  known  to  the  court  in  some  manner  that  there  was 
no  purpose  on  the  part  of  the  defendant  to  submit  its  person  to 
the  jurisdiction  of  the  court  at  that  term.  So  far  as  the  contrary 
appears  from  the  record,  the  defendant  may  have  concluded  that,  not- 
withstanding the  adverse  ruling  of  the  court  on  the  motion  to  quash 
the  return,  it  wras  as  well  prepared  for  trial  at  that  term  as  at  an- 
other, and  that  it  would  file  an  answer  presenting  its  defense  and 
announce  ready  and  go  to  trial  and  take  the  chance  of  a  verdict  and 
judgment  in  its  favor.  If  such  was  the  case,  no  court  of  ordinary 
intelligence  has  ever  held,  so  far  as  we  are  advised,  or  will  likely 
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ever  hold,  that  the  jurisdiction  of  the  court  over  the  person  of  the 
defendant  was  not  perfect,  and  that  it  could  not  or  should  not  then 
proceed  to  the  trial,  but  defer  the  trial  to  a  subsequent  term  in  order 
to  confer  upon  the  defendant  a  privilege  he  may  have  been  entitled 
to  if  he  had  pursued  a  different  course,  but  which  his  conduct  shows 
he  has  voluntarily  waived. 

Motion  for  rehearing  and  to  certify  is  overruled. 

Motions    overruled. 


John  A,  Pratt  and  Emma  W.  Pratt  v.  Interstate  Savings  & 

Trust  Company. 

Decided  November  3,  1909. 

1. — Citation  in  Error — Service  on  Attorney. 

A  citation  in  error  which  directed  the  officer  to  serve  same  upon  the  defend- 
ant in  error  in  person  did  not  authorize  service  on  the  attorney  of  record,  and 
service  so  made  was  insufficient  though,  the  defendant  in  error  being  a  foreign 
corporation,  as  shown  by  the  record,  a  citation  commanding  service  on  hia 
attorney  of  record  was  authorized  and  such  service  would  then  have  been  suffi- 
cient. 

2. — Practice  on  Appeal — Dismissal  of  Writ  of  Error. 

Where  the  service  of  citation  in  error  is  found  insufficient,  it  is  proper  to 
dismiss  the  writ  of  error,  but  not  the  petition  in  error,  leaving  the  plaintiff  free 
to  perfect  service  if  he  desires. 

Motion  to  dismiss  writ  of  error  from  the  District  Court  of  Taylor 
County. 

King  &  Isaacs,  for  motion  to  dismiss. 

A.  H.  Kirby,  for  plaintiff  in  error. 

ON    MOTION    TO    DISMISS    WRIT    OP    ERROR. 

BICE,  Associate  Justice. — This  is  a  motion  by  the  defendant  in 
error  to  dismiss  the  writ  *of  error  herein.  The  service  in  this  case 
of  the  writ  of  error  was  made  upon  the  attorney  of  the  defendant 
in  error,  and  no  service  whatever  was  made  upon  the  defendant  in 
error,  nor  has  it  in  any  manner  accepted  service  of  said  petition 
in  error.  It  appears,  both  from  the  petition  for  writ  of  error  and 
from  the  petition  in  the  lower  court  that  the  defendant  in  error  was 
a  nonresident  corporation.  The  citation  in  error  in  this  case  com- 
manded the  sheriff  to  serve  the  same  upon  the  defendant  in  error, 
and  no  direction  whatever  was  made  therein  to  serve  the  same  upon 
its  attorney  of  record,  as  was  in  fact  done  by  the  sheriff. 

Among  other  requisites  of  a  citation  in  error  it  is  required  that 
it  shall  be  directed  to  the  sheriff  or  any  constable  of  the  county  where 
the  defendant  is  alleged  to  reside,  and  shall  command  him  forth- 
with to  summon  the  defendant  to  appear  and  defend  such  writ,  etc. 
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(Rev.  Stats.,  art.  1394.)  Ordinarily,  service  of  such  writ  shall  be 
made  by  delivering  to  the  defendant  in  error  in  person  a  true  copy 
of  such  citation  by  the  officer.  Article  1398  of  the  Revised  Statutes 
prescribes  that  if  it  appears  from  the  allegations  in  the  papers  of  the 
cause  that  the  party  is  a  nonresident  of  the  State,  or  if  it  appears 
from  the  return  of  the  sheriff  or  constable  that  the  party  can  not  be 
found  in  the  county  of  his  residence,  the  citation  shall  direct  the 
officer  to  summon  the  defendant  by  making  service  on  his  attorney 
of  record  if  there  be  one. 

Defendant  in  error  has  moved  to  quash  the  service  and  dismiss 
the  writ  of  error,  for  several  reasons,  amongst  others,  because  said 
citation  in  error  so  issued  by  the  clerk  was  not  by  the  sheriff  serving 
the  same  served  on  the  party  who  by  its  terms  he  was  commanded 
to  serve;  second,  because  said  citation  commanded  the  sheriff  to  serve 
the  Interstate  Savings  &  Trust  Company  (defendant  in  error),  and 
his  return  on  said  process  shows  that  he  served  Harry  Tom  King 
(who  it  appears  from  the  papers,  was  its  attorney  of  record) ;  and, 
third,  because  the  record  in  this  case  fails  to  show  that  defendant 
in  error  was  properly  cited  to  appear  and  defend  the  writ  of  error. 

We  think  the  motion  is  well  taken  and  should  be  sustained.  The 
citation  in  error  was  formal,  and  such  as  prescribed  by  art.  1394 
of  the  Revised  Civil  Statutes,  and  such  as  is  contemplated  when  the 
defendant  in  the  writ  is  a  resident  of  the  county  to  which  the  same 
is  directed;  but  where  it  appears  from  the  papers  of  the  cause  that 
.the  party  is  a  nonresident;  or  if  from  the  return  of  the  sheriff  it 
appears  that  the  defendant  can  not  be  found  in  the  county  of  his 
residence,  then  the  citation  shall  direct  the  officer  to  summon  de- 
fendant by  making  service  on  his  attorney  of  record,  if  there  be  one. 
These  are  the  only  contingencies  authorizing  service  upon  the  attor- 
ney. So  that  the  writ  in  this  case  did  not  in  fact  direct  the  sheriff 
to  summon  defendant  by  serving  the  same  upon  its  attorney  of  rec- 
ord. Such  being  the  case,  the  officer  was  not  authorized  to  serve  the 
writ  upon  the  attorney,  and  such  service  was  insufficient  to  give 
jurisdiction  over  the  defendant  in  error,  for  which  reason  the  mo- 
tion to  dismiss  is  well  taken.  (See  Rev.  Stats.,  art.  1398;  Bradley's 
Procedure,  p.  284;  Thompson  v.  Thompson,  41  S.  W.,  679;  McGuire 
v.  Newbill,  54  Texas,  317;  Scarborough  v.  Groesbeck,  25  S.  W.,  687; 
Oge  v.  Froboese,  63  S.  W.,  654;  National  Cereal  Co.  v.  Earnest.  84 
S.  W.,  1101;  Aspley  v.  Olcott,  90  S.  W.,  885.) 

We  do  not  think,  however,  that  we  are  justified  in  dismissing  the 
petition  in  error,  but  simply  hold  that  the  attempted  service  was 
insufficient  (Ilolloman  v.  Middleton,  23  Texas,  537),  and  dismiss 
and  strike  from  the  docket  the  writ  of  error,  but  without  prejudice 
to  plaintiff  in  errors'  right  to  perfect  service  in  accordance  with  law, 
if  they  should  hereafter  desire  so  to  do,  and  it  is  so  ordered. 

Writ  of  error  dismissed. 
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Smith  &  Sholabs  v.  C.  S.  Fowler  et  al. 

Decided  November  3,  1909. 

1. — Prinoipal  and  Agent — Land  Agent — Eight  to  Commissions. 

The  owner  of  land,  in  the  absence  of  an  express  agreement  to  the  contrary, 
has  the  right  to  employ  as  many  different  agents  to  sell  it  as  he  sees  fit,  and  that 
one  of  the  agents  who  first  procures  a  purchaser  under  the  terms  of  his  agency, 
is  the  one  entitled  to  the  commission. 

2. — Same— Termination  of  Agency. 

Where  the  principal  employs  several  agents  as  brokers,  the  sale  of  the 
land  by  one  of  the  agents  or  by  the  principal  terminates  the  authority  of  them 
all,  although  notice  of  the  sale  may  not  have  been  given,  and  the  principal  will 
only  be  liable  for  a  commission  to  the  agent  who  was  the  procuring  cause  of  the 
sale. 

3.— Same— Completion  of  Sale  by  Another. 

If  brokers  have  no  knowledge  of  the  employment  of  others,  the  broker  who 
was  the  procuring  cause  of  the  sale  is  entitled  to  his  commission  even  though 
another  broker  or  the  principal  takes  the  matter  into  his  own  hands  and  com- 
pletes  the   sale. 


An  agent  may  render  service  in  and  about  a  sale  of  land,  such  as  finding  a 
purchaser  who  would  not  otherwise  have  been  found,  and  yet  may  fail  to 
consummate  a  sale,  and  another  may  take  it  up  and  complete  it,  and  the  last 
one  would  be  entitled  to  the  commissions. 

5. — Interpleader — Adverse  Claimants — Practice  on  Appeal. 

Where  a  land  owner  was  sued  by  agents  for  commissions  upon  a  sale  which 
they  claimed  to  have  consummated,  and  the  defendant  owner  admitted  his 
liability  to  some  one  for  commissions  and  paid  the  money  into  court,  and 
interpleaded  other  agents  who  were  claiming  said  commissions,  an  objection 
that  the  interpleader  should  not  have  been  allowed,  could  not  be  heard  for 
the  first  time  on  appeal. 

Appeal  from  the  District  Court  of  Nueces  County.  Tried  below 
before  Hon.  W.  B.  Hopkins 

Dougherty  £  Dougherty,  for  appellants. — When  a  real  estate  broker, 
in  pursuance  of  a  contract  of  employment  for  an  agreed  compensa- 
tion, procures  a  purchaser  with  whom  his  principal  is  satisfied,  and 
who  actually  contracts  for  the  property  at  a  price  satisfactory  to  the 
owner,  he  becomes  entitled  to  his  commission.  Graves  v.  Bains,  78 
Texas,  94;  DeCordova  v.  Bahn,  74  Texas,  645;  Conkling  v.  Krakauer, 
70  Texas,  739;  McDonald  v.  Cabiness,  100  Texas,  615;  McDonald 
v.  Cabiness,  98  S.  W.,  943;  Thornton  v.  Moody,  24  S.  W.,  331. 

Where  two  or  more  brokers  are  employed  to  sell  the  same  tract 
of  land,  the  one  who  actually  consummates  the  sale  is  entitled  to  the 
commission,  and  this  regardless  of  the  fact  that  the  purchasers*  atten- 
tion may  first  have  been  called  to  the  land  by  the  other  brokers. 
Duval  v.  Moody,  24  Texas  Civ.  App.,  627;  Edwards  v.  Pike,  49 
Texas  Civ.  App.,- 30;  Higgins  v.  Miller,  58  S.  W.,  580;  Burch  v. 
Hester  &  Lawhorn,  109  S.  W.,  399;  Glascock  v.  Vanfleet,  46  S.  W., 
450;  Vreeland  v.  Vetterlein,  33  N.  J.  Law,  247;  Earp  v.  Cummins, 
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93  Am.  Dec.,  718;  Whitcomb  v.  Bacon,  64  Am.  St.  Bep.,  317;  Hop- 
kins v.  Moseley,  105  S.  W.,  104;  McGuire  v.  Carlson,  61  111.  App., 
295;    Eggleston   v.   Austin,    27   Kansas,    245. 

A  principal  must  adopt  or  reject  the  unauthorized  act  of  his  agent 
as  an  entirety,  and  as  Handle  &  Gibson  seek  to  share  the  profits  of 
Roberts'  negotiations  and  contract  with  Smith  &  Sholars,  they  must 
likewise  bear  the  burdens  of  the  contract.  Therefore,  if  Smith  & 
Sholars  are  not  entitled  to  recover  the  full  amount  of  the  commis- 
sions, they  are  in  any  event  entitled  to  recover  one-half  thereof,  and 
judgment  should  be  rendered  by  this  court  therefor.  Evans-Snider- 
Buel  Co.  v.  Jliljer,  83  S.  W.,  208;  Pioneer  S.  &  L.  Co.  v.  Baumann, 
58  S.  W.,  49;  Sanger  v.  Warren,  40  S.  W.,  841;  Mechem  Agency, 
par.  148. 

The  court  erred  in  not  rendering  judgment  for  plaintiffs,  Smith 
&  Sholars,  against  the  defendant,  Fowler,  for  the  full  amount  of 
the  commission,  because  the  undisputed  evidence  shows  that  defend- 
ant entered  into  an  implied  contract  with  plaintiffs  to  pay  them 
five  percent  commission  for  their  services  in  selling  the  land  and 
that  they  effected  a  sale  of  the  land  on  terms  satisfactory  to  said 
defendant,  and  thereby  defendant  became  indebted  to  them  in  the 
sum  of  five  percent  commission  on  the  purchase  money  of  such  sale, 
as  the  reasonable  value  of  their  services.  McDonald  v.  Cabiness, 
supra;  Thornton  v.  Moody,  24  S.  W.,  331. 

J.  C.  Scott,  for  appellee. — In  the  lower  court  neither  the  appel- 
lants nor  any  of  the  other  plaintiffs  questioned  by  demurrer  or  plea 
the  right  of  appellee  Fowler  to  the  remedy  of  interpleader;  and  es- 
pecially is  it  true  that  appellants  did  not  object  to  being  impleaded 
by  Fowler  with  the  other  plaintiffs  for  the  purely  technical  reason 
that  the  claims  of  plaintiffs  were  not  derived  from  a  common  source, 
and  they  can  not  now,  for  the  first  time,  on  this  appeal,  raise  this 
specific  objection  to  the  interpleader.  Coles  .v.  Perry,  7  Texas,  142; 
Lufkin  v.  Galveston,  73  Texas,  343;  Tucker  v.  Brackett,  28  Texas, 
340;  Knights  of  the  Golden  Rule  v.  Rose,  62  Texas,  321;  Davis  v. 
San  Antonio  &  G.  S.  Ry.  Co.,  44  S.  W.,  1016;  Williams  v.  Blum 
Land   Co.,   55   S.   W.,   374. 

Under  our  blended  system,  in  which  the  rights  of  all  parties  in  a 
subject  matter  of  litigation  can  be  so  well  protected  in  the  same  suit, 
when  a  stakeholder  can  not  safely  determine  as  to  which  of  several 
claimants  he  should  pay  a  fund  held  by  him,  and  they  will  not  agree 
among  themselves  as  to  who  should  receive  it,  and  they  all  threaten 
to  sue  separately,  it  is  not  only  proper,  but  necessary,  that  he  should 
interplead  all  of  them  in  order  to  avoid  a  multiplicity  of  suits  and 
a  risk  in  the  payment  of  the  money.  And  especially  is  this  true 
when  some  of  the  claimants  claim  under  the  others,  and  it  is  impos- 
sible for  the  stakeholder  to  determine  which  of  them  rendered  the 
service  entitling  him  to  the  fund.  Williams  v.  Wright,  20  Texas, 
500;  Nixon  v.  Malone,  100  Texas,  250;  Alamo  Ice  Co.  v.  Yancey, 
66  Texas,  187;  Kelley  Grain  Co.  v.  English,  34  S.  W.,  651,  and 
cases  there  cited;  Foy  v.  East  Dallas  Bank,  28  S.  W.,  137,  and 
casss  there  cited;  Bolin  v.  St.  Louis  S.  W.  Ry.  Co.,  61  S.  W.,  444, 
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See  extensive  note  of  Mr.  Freeman  to  the  case  of  Connecticut  M.  L. 
Ins.  Co.  v.  Tucker,  91  Am.  St.  Rep.,  593  et  seq.,  especially  note  b, 
on  page  595,  and  note  d  on  page  600;  Crane,  Respondent,  v.  Mc- 
Donald, Impleaded,  Appellant,  118  N.  Y.  Rep.,  648  to  659,  23  N.  E., 
991,  a  decision  by  the  N.  Y.  Court  of  Appeals,  the  court  of  last 
resort  in  that   State. 

FLY,  Associate  Justice.*— This  is  a  controversy  by  appellants 
and  other  land  agents  over  a  commission  of  $4800  alleged  to  be 
due  by  C.  S.  Fowler,  one  of  the  appellees.  The  suit  was  instituted 
by  appellants  against  Fowler,  and  he  admitted  an  indebtedness  of 
$1800  for  the  sale  of  his  land,  but  being  perplexed  and  bewildered 
by  the  number  of  land  agents  claiming  the  money,  he  deposited 
it  with  the  clerk  and  prayed  the  court  to  determine  the  ownership 
of  the  money  and  protect  him  from  the  demands  of  the  different 
claimants,  who  consisted  of  appellants,  the  Randle-Gibson  Real  Es- 
tate Company,  Fred  Roberts  and  F.  Z.  Bishop,  each  one  of  whom 
claimed  to  be  the  procuring  cause  of  the  sale  of  8000  acres  of  Fow- 
ler's land  to  Simmons.  The  cause  was  heard  by  the  court,  who  gave 
Fowler  $250  as  an  attorney's  fee  out  of  the  money  on  deposit  allotted 
to  appellants,  and  all  costs  of  suit,  and  divided  the  deposit  so  as  to 
give  appellants  and  Randle-Gibson  Real  Estate  Company  each  $1098.- 
85,  and  Fred  Roberts  $2197.70,  and  it  was  ordered  that  F.  Z.  Bishop 
take  nothing  by  his  suit.  Everyone  seems  to  have  been  satisfied 
with  the  award  of  the  court  except  appellants,  who  have  perfected 
this  appeal,  and  who  will  be  contented  if  they  are  awarded  the  whole 
of  the  money  or  possibly  one-half  of  it.  Roberts  and  Bishop  have 
not  appeared  by  briefs  in  this  court,  but  Fowler  and  the  Randle- 
Gibson  Realty  Company  have  made  their  appearance. 

Fowler  owned  the  "William  Binton  Ranch"  in  Nueces  County, 
consisting  of  19,231  acres  of  land,  which  he  bought  from  J.  C.  Wood, 
and  which  was  burdened  with  a  lease  to  J.  J.  Welder  for  five  years 
from  April  15,  1903.  On  April  3,  1907,  Fowler  conveyed  8000  acres 
of  the  land  to  H.  H.  Simmons,  J.  O.  Moore  and  O.  A.  Hearne  for 
the  sum  of  $12  an  acre.  The  claims  for  commission  arose  out  of 
that  sale. 

On  January  25,  1907,  Fowler  authorized  the  Randle-Gibson  Real 
Estate  Company  to  sell  the  entire  tract  of  land  at  $12  an  acre  net 
to  the  owner.  Afterwards  on  January  31,  1907,  Fowler  authorized 
that  company  to  sell  in  tracts  of  5000  acres  and  over  for  $12.50  an 
acre,  the  fifty  cents  to  be  retained  as  a  commission  for  selling. 

On  or  about  January  29,  1907,  Roberts,  at  the  solicitation  of  F. 
Z.  Bishop,  brought  Simmons  to  Corpus  Christi,  and  after  negoti- 
ating with  Bishop  without  results,  Roberts  and  Simmons  went  to  the 
office  of  the  Randle-Gibson  Real  Estate  Company,  where  the  land 
belonging  to  Fowler  was  described  to  them  and  Simmons  was  urged 
to  buy  it.  At  the  solicitation  of  the  company  Roberts  and  Simmons 
agreed  to  look  at  the  land,  it  being  understood  that  a  man  named 
Riddle  was  to  accompany  them.  lie,  however,  failed  to  put  in  an  • 
appearance,  and  Roberts  and  Simmons  went  to  Alice  with  the  view 
of  looking  at  another  and  different  tract  of  land  between  that  place 
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and  San  Diego.     At  Alice  they  were  met  by  appellants,  who  took 
them  out  and  showed  them  the  land  belonging  to  Fowler. 

Appellants  were  the  agents  of  Fowler  and  were  authorized  to  sell 
the  land  for  $12  an  acre,  out  of  which  they  were  to  receive  five  per- 
cent commission,  and  they  were  authorized  to  sell  a  tract  of  7000 
or  8000  acres  of  the  land  which  did  not  include  the  improvements. 
While  appellants  were  showing  Simmons  the  land  he  offered  to  buy 
8000  acres,  and  it  was  understood  that  appellants  were  to  get  the 
matter  in  shape  so  that  the  trade  could  be  closed.  Appellants  did 
not  know  that  the  Randle-Gibson  Real  Estate  Company  was  the 
agent  of  Fowler,  nor  know  of  the  negotiations  with  that  company. 
Appellants  agreed  to  divide  commissions  with  Roberts  on  any  land 
listed  with  them  for  which  he  obtained  a  purchaser.  On  February 
9,  1907,  Sholars  introduced  Simmons  to  Fowler,  but  Simmons  re- 
fused to  take  the  land  because  of  the  lease  held  by  Wood,  unless 
there  was  a  modification  of  that  contract.  Fowler,  about  a  week 
afterwards,  visited  Simmons  at  Ilillsboro  and  sold  8000  acres  of  his 
land  to  Simmons,  Moore  and  Hearne  at  $12  an  acre,  as  contracted 
by  appellants,  on  condition  that  the  contract  with  Wood  be  modified 
to  meet  the  views  of  the  vendees.  The  clause  was  modified  through 
the  efforts  of  Fowler  and  appellants.  Woods  required  a  bonus  as  an 
inducement  to  modify  his  contract,  of  which  appellants  agreed  to 
pay  $250.  The  sale  could  not  have  been  effected  had  not  the  con- 
tract with  Woods  been  modified  as  desired  by  the  vendees.  The 
Randle-Gibson  Real  Estate  Company  did  not  obtain  a  purchaser  for 
the  whole  tract  of  land  at  $12  net  to  Fowler,  nor  did  it  sell  any 
part  of  the  land,  as  authorized  to  do,  for  $12.50  an  acre  or  any 
other  price.  When  the  real  estate  company  was  negotiating  with 
Simmons,  it  had  no  authority  to  sell  less  than  the  whole  tract,  which 
Simmons  declined  to  buy,  and  these  were  the  only  negotiations  the 
real  estate  company  had  with  Simmons  and  his  associates.  Roberts 
and  the  real  estate  company  agreed  to  divide  commissions  on  the 
sale  of  the  whole  tract.  The  Randle-Gibson  Real  Estate  Company 
does  not  claim  to  have  effected  a  sale  of  the  property,  except  through 
the  efforts  of  Roberts.  But  Randle  and  Gibson  both  swore  that  they 
had  no  authority  to  sell  8000  acres  of  the  land  and  did  not  attempt 
to  confer  such  authority  on  Roberts.  Randle  swore:  "We  did  not 
at  that  time,  or  at  any  time,  have  the  right  to,  sell  this  land  for  $12 
an  acre."  Fowler  reserved  the  right  to  sell  the  land  at  any  time. 
The  evidence  plainly  shows  that  Simmons  and  Roberts  did  not  go 
to  Alice  to  look  at  the  Fowler  land,  but  went  to  see  the  Woodward 
ranch,  and  after  they  had  seen  that  ranch  and  did  not  like  it,  Sholars 
suggested  that  his  firm  had  a  tract  of  land  they  would  like  to  show 
Simmons.  The  latter  agreed  to  stay  until  the  next  day,  and  on  that 
day  Sholars  took  him  out  to  the  land  and  showed  him  over  it,  care- 
fully describing  its  good  points.  Neither  Simmons,  Roberts  nor  ap- 
pellants knew  at  the  time  that  it  was  the  same  land  about  which 
Simmons  and  Roberts  had  talked  with  Gibson  in  Corpus  Christi. 
There  is  no  testimony  tending  to  show  that  the  Randle-Gibson  Real 
Estate  Company  procured,  or  in  any  manner  assisted  in  procuring, 
a  purchaser  who  was  willing  and  able  to  purchase  the  land. 
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When  Boberts  took  Simmons  to  Corpus  Christi,  it  was  to  meet 
Bishop,  who  wished  to  sell  Simmons  the  Fowler  land.  Bishop  failed 
to  make  the  sale  to  Simmons  and  the  latter,  in  company  with  Rob- 
erts, then  went  to  the  Bandle-Gibson  Real  Estate  Company,  which 
promised  to  send  a  man  with  Roberts  and  Simmons  to  see  the  Fow- 
ler land.  The  real  estate  company  had  no  authority  to  sell  any  less 
than  the  whole  tract  and  sought  to  sell  it  at  $14  an  acre,  and  Rob- 
erts was  told  that  if  he  brought  about  the  sale  of  the  whole  tract 
he  should  have  one-half  the  commission.  lie  made  no  effort  to 
effect  that  sale,  but  when  no  one  came  to  go  with  them  to  show 
the  land,  Roberts  and  Simmons  abandoned  all  thoughts  of  the  Fow- 
ler land  and  went  to  Alice  without  having  it  in  view,  and  with  the 
intention  of  looking  at  the  Woodward  ranch.  When  they  were  in- 
duced by  appellants  to  inspect  the  Fowler  land,  neither  of  them 
knew  that  it  was  the  land  about  which  they  had  negotiated  with 
Randle-Gibson  Real  Estate  Company,  and  Roberts  at  no  time  made 
any  effort  to  induce  Simmons  to  buy  the  whole  of  the  tract  under 
his  agreement  with  the  Randle-Gibson  Real  Estate  Company.  No 
purchaser  was  procured  under  the  terms  of  the  agency  of  the  real 
estate  company,  and  the  sale  made  of  the  land  was  one  that  the 
company  was  never  empowered  to  make.  The  sole  procuring  cause 
of  the  sale  was  the  efforts  of  appellants. 

The  owner  of  real  estate,  in  the  absence  of  an  express  agreement 
to  the  contrary,  has  the  right  and  power  to  employ  as  many  different 
agents  to  sell  his  land  as  he  sees  fit,  and  that  one  of  the  agents  who 
first  procures  a  purchaser,  under  the  terms  of  his  agency,  is  the  one 
entitled  to  the  commission.    Duval  v.  Moody,  24  Texas  Civ.  App.,  627. 

Where  the  principal  employs  several  agents  as  brokers,  the  sale 
of  the  land  by  one  of  the  agents  or  the  principal  terminates  the 
authority  of  them  all,  although  notice  of  the  sale  may  not  have  been 
given,  and  the  principal  will  only  be  liable  for  a  commission  to  the 
agent  who  was  the  procuring  cause  of  the  sale.  If  the  brokers  have 
no  knowledge  of  the  employment  of  others,  the  broker  who  was  the 
procuring  cause  of  the  sale  is  entitled  to  his  commissions,  no  matter 
if  another  broker  or  the  principal  takes  iip  the  matter  and  com- 
pletes the  sale.  (Clark  &  Skyles,  Agency,  sec.  779.)  A  number  of 
agents  may  have  rendered  service,  such  as  finding  a  purchaser  who 
otherwise  would  not  have  been  found,  and  yet  may  fail  to  consum- 
mate a  sale;  and  another  may  take  it  up  and  complete  it  and  the 
last  one  would  be  entitled  to  the  commissions.  (Whitcomb  v.  Bacon, 
170  Mass.,  479;  Revnolds  v.  Tompkins,  23  W.  Va.,  235;  Francis  v. 
Eddy  (Minn.),  52  N".  W.,  43;  Piatt  v.  Johr  (Tnd.  App.),  36  N.  E., 
294;  Scott  v.  Lloyd  (Calf.),  35  Pac,  733:  Ward  v.  Fletcher,  124 
Mass.,  224;  Glascock  v.  Vanfleet   (Tenn.),  46  S.  W.,  449.) 

In  the  Massachusetts  case  of  Ward  v.  Fletcher,  it  was  said: 
'There  was  no  evidence  of  usage,  or  that  the  defendant  agreed  that 
the  plaintiff  should  have  the  exclusive  right  to  sell  the  land;  and 
no  evidence  that  would  warrant  the  jury  in  finding  that  the  purchaser 
either  came  to  an  agreement  with  the  plaintiff  to  take  the  land  at 
that  price,  or  bought  the  land  upon  information  received  from  him. 
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One  broker,  who  is  unsuccessful  in  effecting  a  sale,  does  not  be- 
come entitled  to  a  commission  upon  the  success  of  another." 

The  cited  case  of  Francis  v.  Eddy  is  similar  in  its  facts  to  this, 
Francis  showed  the  property  to  Collom  and  offered  it  to  him  for  the 
price  stipulated  by  Eddy,  his  principal,  but  no  decision  was  reached 
and  an  appointment  was  made  for  another  meeting  on  the  following 
day.  The  next  day  while  on  his  way  to  the  office  Francis,  the  pros- 
pective buyer,  met  another  agent,  Tabour,  and*  the  land  was  bought 
for  $9,500.  The  Supreme  Court  of  Minnesota  said:  "To  entitle  a 
broker  to  compensation  he  must  have  been  the  efficient  agent  or  pro- 
curing cause  of  the  sale.  He  must  have  found  and  produced  a  pur- 
chaser, and  the  sale  must  have  proceeded  from  his  efforts  as  broker; 
and  the  burden  is  on  him  to  prove  this  affirmatively.  In  the  present 
case  the  plaintiff  was  not  even  the  one  who  first  put  Collom  on  the 
track  of  the  property,  for  the  latter  already  knew  the  property  was 
for  sale  and  was  listed  for  that  purpose  with  Tabour,  with  whom 
he  already  had  some  negotiations  regarding  its  purchase.  Plaintiff 
had  never  made  any  offer  to  Collom  which  he  had  accepted,  or  so 
far  as  appears,  ever  would  have  accepted." 

So,  in  the  Tennessee  case  of  Glascock  v.  Vanfleet,  herein  cited,  the 
court  said:  C4It  is  true  that  when  a  broker  is  employed  to  sell  real 
estate  and  brings  the  property  to  the  notice  of  a  purchaser  and  opens 
up  negotiations  with  him,  the  owner  can  not  step  in  and  complete 
the  sale,  and  escape  liability  for  commission.  .  .  .  But  when  a 
principal  employs  more  than  one  broker,  and  the  several  brokers  act 
independently  and  with  knowledge  of  this  fact,  the  one  who  first 
completes  a  sale  is  entitled  to  the  commissions." 

In  this  case  the  principal  is  not  contesting  the  claim  for  com- 
missions, but  merely  asks  the  court  to  bring  before  it  the  different 
agents  who  are  claiming  the  money  and  let  them  settle  the  issue  as 
to  who  shall  bear  off  the  prize.  No  one  attacked  or  denied  his  right 
to  interplead  the  different  claimants  in  the  lower  court,  and  if  there 
was  any  force  or  strength  in  the  contention  that  an  interpleader 
should  not  have  been  allowed,  the  matter  can  not  be  raised  for  the 
first  time  in  this  court. 

So  far  as  the  testimony  discloses  Roberts  did  nothing  to  procure 
the  sale  of  the  land  after  he  left  Corpus  Christi,  and  he  had  aban- 
doned any  thought  of  the  sale  of  Fowler's  land  before  he  left  that 
place,  and  if  he  had  been  acting  for  the  Bandle-Gibson  Seal  Estate 
Company  they  could  not  profit  because  he  did  nothing,  and  the  only 
ground  upon  which  he  could  possibly  recover  any  of  the  commission 
is  that  appellants  promised  to  give  him  one-half  of  it. 

Appellants  were  the  only  agents  authorized  to  sell  8000  acres  of 
the  land,  and  were  the  only  ones  who  ever  offered  the  land  to  Sim- 
mons on  the  terms  on  which  it  was  sold  to  him  and  his  associates. 
Simmons  swore  positively  that  his  negotiations  with  the  real  estate 
company  did  not  influence  his  actions,  for  the  good  and  sufficient 
reason  that  he  did  not  know  that  the  land  he  bought  was  the  same 
land  about  which  he  had  talked  with  the  real  estate  company.  The 
purchase  was  not  made  on  the  same  terms  offered  by  the  company 
and  it  earned  no  commission,    Edwards  v.  Pike,  49  Texas  Civ.  App7 
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30.     The  case  cited  is  a  well  considered  one  and  directly  in  point  in 
this  case. 

The  judgment  is  reversed  and  judgment  here  rendered  that  C.  S. 
Fowler  recover  $250  of  appellants  and  Eoberts  as  an  attorney's  fee, 
and  to  recover  of  appellants  and  Roberts  the  sum  of  $250  which 
they  agreed  to  pay  towards  obtaining  a  modification  of  the  Wood 
contract,  and  all  costs  of  this  suit,  to  be  paid  out  of  the  money 
deposited  in  the  registry  of  the  lower  court,  and  that  appellants  and 
Fred  Roberts  recover  of  C.  S.  Fowler  the  sum  of  $4800  less  the  sum 
of  $500  aforementioned,  and  all  costs,  to  be  paid  out  of  said  sum 
on  deposit,  to  be  divided  equally  between  them,  each  to  receive  one- 
half;  that  F.  Z.  Bishop  and  the  Randle-Gibson  Real  Estate  Com- 
pany take  nothing  by  this  suit  and  pay  all  costs  in  this  behalf  ex- 
pended. 

Reversed  and  rendered. 


Lake  Charles  National  Bank  et  al.  v.  J.  I,  Campbell  Company. 

Decided  November  3,  1909. 

Beceivership — Eatable  Distribution  of  Assets — Powers  of  Court. 

A  corporation  chartered  and  authorized  to  do  business  only  in  Texas 
acquired  the  plant  and  assets  of  a  corporation  authorized  to  do  a  similar  busi- 
ness in  Louisiana,  and  thereafter  operated  said  plant  as  a  separate  concern 
and  without  change  of  its  name;  the  Texas  corporation  was  placed  in  the  hands 
of  a  receiver;  creditors  who  had  dealt  with  the  Louisiana  corporation  and 
become  its  creditors  as  such,  had  a  receiver  appointed  by  the  Louisiana  courts 
for  the  Louisiana  plant,  and  the  proceeds  of  the  sale  of  that  property  was  by 
order  of  said  court  applied  as  credits  upon  the  claims  of  said  creditors  alone  to 
the  exclusion  of  the  Texas  creditors;  afterwards  the  same  creditors  sought  to 
intervene  in  the  receivership  proceedings  in  Texas  for  the  balance  due  on  their 
claims.  Held,  the  Texas  court  rightly  refused  to  permit  them  to  intervene  unless 
they  should  pay  to  the  Texas  receiver  within  a  fixed  time  what  had  been  received 
by  them  through  the  receivership  in  Louisiana.  The  Texas  corporation  was 
the  equitable  owner  of  the  property  in  Louisiana  as  well  as  of  that  in  Texas,  and 
the  very  purpose  and  soul  of  a  receivership  is  to  secure  an  equal  sharing  of 
the  assets  of  the  insolvent,  which  said  creditors  were  seeking  to  avoid. 

Appeal  from  the  District  Court  of  Harris  County.  Tried  below  be- 
fore Hon.  W.  P.  Hamblen. 

McCoy,  Moss  &  Knox  and  S.  R.  Perryman,  for  appellants. 
Spotts  &  Matthews,  for  appellee. 

JAMES,  Chief  Justice.— This  suit  arises  upon  the  intervening  of 
the  Lake  Charles  National  Bank,  the  Calcasieu  National  Bank  and 
George  W.  Ford,  as  creditors  of  the  J.  I.  Campbell  Company  for 
which  the  District  Court  of  Harris  County  had  appointed  appellee 
Norris  the  receiver.  The  decree  appealed  from  is  one  denying  these 
interveners  the  right  to  participate  in  the  funds  of  this  receivership 
unless  they  should  pay  to  the  receiver,  within  a  fixed  time,  what  had 
been  received  by  each  of  them  through  a  receivership  *  in  Louisiana  of 
the  J,   I.   Campbell   Company  and  the  Lake   Charles  Lumber  Com- 
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pany,  an  incorporated  concern,  and  interveners  declining  to  accede  to 
this,  their  suits  were  dismissed. 

The  report  of  the  master  in  reference  to  these  claims  was  as  fol- 
lows. After  finding  the  amounts  of  the  respective  claims  of  these  par- 
ties, the  report  proceeds: 

"It  is  admitted  that  each  and  all  of  these  drafts  were  given  for  the 
purchase  price  of  logs  purchased  by  the  Lake  Charles  Lumber  Com- 
pany, and  were  used  by  this  company  in  operating  its  sawmill  at  Lake 
Charles,  and  the  drafts  are  what  are  commonly  known  as  'log  paper/ 
Each  of  the  drafts  was  given  for  logs  sold  to  the  Lake  Charles  Lum- 
ber Company  in  Louisiana,  and  were  accepted  by  the  J.  I.  Campbell 
Company  in  Houston,  Texas.  I  file  herewith,  as  a  part  of  this  report, 
the  testimony  introduced  before  me  as  to  the  organization  and  owner- 
ship of  the  Lake  Charles  Lumber  Company.  Briefly  stated,  the  facts 
are  as  follows: 

"The  J.  I.  Campbell  Company  was  incorporated  under  the  laws  of 
the  State  of  Texas,  and  copy  of  its  charter  is  filed  as  a  part  of  this 
report.  Its  power  is  limited  by  its  charter  to  the  operation  of  saw- 
mills and  planing  mills,  and  the  manufacture  of  lumber  and  articles 
made  of  lumber  in  certain  counties  in  the  State  of  Texas.  It  was  not 
authorized  to  do  business  in  the  State  of  Louisiana,  nor  authorized  to 
do  business  under  any  other  name  than  that  of  the  J.  I.  Campbell 
Company. 

"The  property  of  the  Lake  Charles  Lumber  Company  was  formerly 
owned  by  L.  B.  Menefee  &  Company,  located  at  Lake  Charles,  Ijouisi- 
ana,  and  early  in  the  year  1904  I.  L.  Campbell,  who  is  the  vice-presi- 
dent of  the  J.  I.  Campbell  Company,  leased  the  sawmill  from  Menefee 
&  Co.  at  Lake  Charles,  and  made  an  agreement  with  A.  F.  Sharp  to 
pay  him  a  salary  of  $250  a  month  to  move  to  Lake  Charles  and  take 
charge  of  the  business  as  manager,  and  he  was  to  have  forty  percent 
and  the  J.  I.  Campbell  Lumber  Company  sixty  percent  of  the  profits 
of  the  Lake  Charles  Lumber  Company.  The  J.  I.  Campbell  Company 
furnished  all  the  money  to  buy  this  mill,  and  I  find  from  the  evidence 
that  all  the  property  of  the  Lake  Charles  Lumber  Company  was  the 
property  of  the  J."  I.  Campbell  Company,  purchased  with  its  money, 
and  that  the  running  of  the  business  in  Louisiana  under  the  name  of 
the  Lake  Charles  Lumber  Company  was  done  for  the  purpose  of  book- 
keeping; in  other  words,  that  the  amount  of  business  at  that  point 
might  be  separately  kept,  so  that  it  could  be  easily  ascertained  whether 
that  branch  of  the  business  was  making  or  losing. 

"I  find  from  the  evidence  that  all  the  drafts  sued  on  bv  the  said 
three  interveners  were  acquired  by  them  before  maturity,  but  they  all 
knew  that  the  same  were  for  purchase  money  of  logs  sold  to  the  Lake 
Charles  Lumber  Compan}\ 

"Shortly  after  the  institution  of  the  receivership  proceedings  in  this 
cause  I.  L.  Campbell  and  Mrs.  Sarah  Campbell  filed  receivership  pro- 
ceedings in  the  Fifteenth  Judicial  District  Court  of  Louisiana,  in 
which  the  J.  I.  Campbell  Company  and  the  Lake  Charles  Lumber 
Company  were  made  defendants,  and  in  that  cause  S.  C.  Tevis  was 
appointed  receiver,  and,  after  hearing,  the  case  was  appealed  to  the  Su- 
preme Court  of  that  State,  and  I  file  as  a  part  of  this  report  the  opin- 
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ion  and  judgment  of  the  Supreme  Court  of  the  State  of  Louisiana, 
and  also  the  judgment  of  distribution  made  in  the  Fifteenth  District 
Court  of  Louisiana.  It  was  held  in  that  case  that  the  Lake  Charles 
Lumber  Company  was  a  separate  and  distinct  legal  entity  from  the 
J.  I.  Campbell  Company,  and  that  the  creditors  of  the  J.  I.  Campbell 
Company  were  not  entitled  to  participate  in  the  distribution  of  the 
assets  in  Louisiana,  and  the  court  ordered  the  same  paid  to  the  cred- 
itors of  the  Lake  Charles  Lumber  Company  for  debts  which  had  been 
created  by  and  for  the  benefit  of  the  Lake  Charles  Lumber  Company, 
and  excluded  all  other  creditors  of  the  J.  I.  Campbell  Company  to  in- 
tervene in  that  cause.  All  the  assets  of  the  Lake  Charles  Lumber 
Company  was  paid  for  with  the  funds  of  the  J.  I.  Campbell  Company, 
and  it  was  therefore  the  equitable  owner  of  the  assets  of  the  Lake 
Charles  Lumber  Company.  The  interveners  having  each  intervened  in 
the  Louisiana  case,  and  received  part  of  said  assets,  must  account  for 
the  amount  so  received,  and  are  only  entitled  to  have  their  claims 
allowed  herein  for  the  amount  thereof,  less  the  amount  they  received 
from  the  receiver  appointed  in  Louisiana.  The  proof  before  me  is 
that  each  of  the  above-named  interveners  received  48.24  percent  of 
their  respective  claims  from  the  receiver  in  Louisiana,  and  this  amount 
should  be  credited  against  their  respective  claims  herein. 

II.  "Should  it  be  held  by  the  court  that  the  Lake  Charles  Lum- 
ber Company  was  a  separate  organization,  in  which  the  J.  I.  Campbell 
Company  was  not  interested,  then,  as  its  charter  did  not  authorize  it 
to  do  business  in  Louisiana  or  to  accept  or  guarantee  payment  of  the 
drafts  of  the  Lake  Charles  Lumber  Company,  it  would  seem  to  me 
that  the  interveners  were  not  entitled  to  recover  against  it  at  all,  for, 
as  found,  the  drafts  sued  on  were  all  given  for  logs  purchased  by  the 
Lake  Charles  Lumber  Company,  which  interveners  knew,  and  that  pay- 
ment was  sought  to  be  made  by  drafts  on  the  J.  I.  Campbell  Company, 
and  it  being  a  corporation  with  limited  charter  powers,  they  were 
on  notice  that  it  had  no  right  to  accept  paper  of  another  company. 

"I  find,  however,  that  the  Lake  Charles  Lumber  Company  was 
merely  a  name  in  which  the  J.  I.  Campbell  Company  was  doing  busi- 
ness, and  that  the  drafts  were  given  in  their  own  business,  and  the  in- 
terveners are  entitled  to  judgment  on  the  same,  less  the  amount  of 
48.24  percent  of  each  claim,  which  was  paid  to  them  by  the  receiver- 
ship in  Louisiana." 

The  judgment  recites  that  the  three  interventions  had  been  consoli- 
dated, and  the  court,  having  considered  the  pleadings,  the  master's  re- 
port and  the  exceptions  of  the  receiver  thereto,  together  with  the  evi- 
dence, finds  that  at  the  time  of  the  institution  of  this  suit  and  of  the 
appointment  of  the  receiver  herein  the  defendant  J.  I.  Campbell  Com- 
pany, a  corporation,  was  indebted  to  interveners  as  alleged  by  them 
(stating  the  respective  debts),  and  that  afterwards  said  interveners  re- 
ceived from  the  assets  of  the  said  J.  I.  Campbell  Company  found  in 
the  State  of  Louisiana,  48.24  percent  of  the  amount  of  their  said 
claims  (stating  the  amount  received  by  each  claimant),  and  thereupon 
found  that  interveners  "were  not  entitled  to  participate  in  or  receive 
any  part  of  the  funds  now  in  or  to  come  into  the  hands  of  said  re- 
ceiver, UDtil  they  have  paid  to  said  receiver  within  ten  days  from  thig 
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date  the  said  sums  by  them  respectively  received  from  and  out  of  said 
assets  found  in  the  State  of  Louisiana  as  above  stated/'  and  when  the 
above  determination  was  announced  and  interveners  declined  to  make 
such  payments  to  the  receiver,  judgment  was  rendered  against  them 
as  aforesaid. 

The  report  of  the  master  was  not  excepted  to  by  interveners,  and 
the  matters  of  fact,  as  they  appear  therein,  were  sustained  by  the  evi- 
dence. 

The  court  in*its  decree  overruled  the  first  exception  of  the  receiver 
to  the  master's  report,  and  one  of  the  facts  determined  by  the  court, 
for  all  purposes  of  this  appeal,  was  that  the  J.  I.  Campbell  Company 
was  in  reality  the  interested  party  in  the  business  at  Lake  Charles, 
using  the  name  of  the  Lake  Charles  Lumber  Company,  and  the  as- 
sets of  or  in  the  name  of  the  last-named  company  were  paid  for  by  its 
funds,  and  that  it  was  the  equitable  owner  of  all  the  property  of  the 
Lake  Charles  Lumber  Company.  The  use  of  the  name  of  the  Lake 
Charles  Lumber  Company  by  the  J.  I.  Campbell  Company  was  doubt- 
less to  facilitate  the  prosecution  of  its  business  in  Louisiana,  its  own 
charter  conferring  upon  it  power  to  do  business  only  in  certain  named 
counties  in  Texas.  As  a  matter  of  fact  its  assets  consisted  in  part  of 
this  property  in  Louisiana,  although  the  courts  of  that  State,  upon  a 
judicial  investigation  of  its  status  and  the  right  of  creditors  of  the 
J.  I.  Campbell  Company  to  share  therein,  have  held  it  to  be  property 
of  and  distributable  only  to  creditors  of  the  Lake  Charles  Lumber 
Company,  because  the  J.  I.  Campbell  Company  had  no  legal  existence 
in  Louisiana  and  was  not  to  be  recognized  there,  and  hence  denied  the 
J.  I.  Campbell  Company's  existence  for  any  purpose  in  that  State,  and 
denied  to  the  creditors  of  the  J.  I.  Campbell  Company  any  risrht  of 
participation  in  the  assets  in  that  jurisdiction.  The  receiver  of  the 
J.  I.  Campbell  Company,  the  appellee  here,  was  not  a  party  to  that 
proceeding. 

These  interveners,  holding  the  drafts  drawn  in  the  name  of  the 
Lake  Charles  Lumber  Company,  were  by  virtue  of  that  fact  admitted 
to  share  in  the  assets  in  Louisiana.  The  trial  court,  however,  found 
the  same  to  have  been  the  property  of  the  J.  I.  Campbell  Company. 
Interveners  realized  from  that  source  about  one-half  of  their  demands. 
The  receivership  in  Louisiana  was  granted  after  the  appointment  of 
the  receiver  in  Texas  for  the  J.  I.  Campbell  Company,  and  these  in- 
terveners received  in  that  proceeding  payment  of  part  of  their  claims 
from  what  the  court  below  has  determined  was  assets  of  the  J.  I. 
Campbell  Company,  and  which  in  truth  and  in  fact  was  the  real 
debtor.  They  have,  therefore,  received  a  payment  from  assets  belong- 
ing ratably  to  all  creditors  of  the  J.  I.  Campbell  Company,  a  prefer- 
ence which  the  creditors,  for  whose  benefit  the  receivership  in  this 
case  exists,  were  excluded  from  in  that  distribution  and  have  no  way 
of  obtaining;  and  the  only  way  in  which  their  just  right  to  an  equal 
or  pro  rata  distribution  of  the  corporation's  assets  may  be  enforced,  in 
view  of  such  preference,  is  through  the  court  at  whose  door  the  inter- 
veners are  knocking;  and  as  the  trial  court  had  no  jurisdiction  over  the 
property  in  the  other  State,  it  can  not  interfere  with  the  disposition 
made  by  the  courts  of  Louisiana  of  property  there ;  but  while  it  has  no 
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such  power  and  no  power  to  compel  these  interveners  to  turn  over  to 
its  receiver  what  of  the  assets  they  have  secured  in  Louisiana,  it  can 
sajf  to  them :  "Unless  you  are  willing  to  come  in  on  the  same  footing 
as  other  creditors  and  submit  to  the  extent  of  your  ability  to  an  equal 
sharing  of  the  assets  among  all  creditors,  which  is  the  purpose  and 
soul  of  this  receivership,  you  will  not  be  recognized  in  the  distribution 
of  property  under  its  control."  The  court  in  this  State  has  the  un- 
doubted right,  as  it  is  its  duty,  to  distribute  the  assets  under  its  con- 
trol to  all  creditors  who  appear,  pro  rata.  The  question  presented  is: 
Can  it  deny  admission  to  a  claimant  who  has,  since  the  receivership,  re- 
ceived assets  of  the  insolvent  corporation  the  retention  of  which  would, 
if  he  be  admitted  unconditionally,  yield  him  more  than  an  equal  shar- 
ing of  the  assets.  We  think  the  court  has  the  right  to  exclude  him 
no  matter  where  or  how  such  part  of  the  corporation's  assets  has  been 
acquired  since  the  receivership,  if  he  is  unwilling  to  do  that  which  will 
have  the  effect  of  procuring  that  just  equality  for  which  the  receiver- 
ship exists.  (Ward  v.  Connecticut  Pipe  Manufacturing  Co.,  41  AtL, 
1057.) 

One  of  appellants'  contentions  is  that  the  J.  I.  Campbell  Company 
was  the  primary  debtor  and  the  Lake  Charles  Lumber  Company  the 
secondary  one,  and  that  as  it  has  made  part  of  the  debts  out  of  the 
latter,  it  has  a  right  to  credit  what  is  so  received  and  be  allowed  as  a 
creditor  of  the  primary  debtor  in  this  receivership  of  the  balance. 
This  presupposes  that  the  assets  received  by  them  belonged  to  the  Lake 
Charles  Lumber  Company,  which  the  findings  below  distinctively  nega- 
tive. Of  course  they  could  not  possibly  be  admitted  for  more  than  the 
balance,  in  any  event,  and  this  is  all  they  are  asking.  They  would 
have  this  right  if  the  J.  I.  Campbell  Company  were  the  defendant. 
But  the  case  is  obviously  different  where  other  creditors  are  the  real 
defendants.  They  have  come  to  a  court  of  equity,  and  as  creditors 
seeking  to  share  with  other  creditors  a  fund,  they  must  do  what  equity 
dictates  under  all  the  circumstances  surrounding  their  coming.  The 
credit,  or  rather  the  advantage,  they  have  secured  over  the  others,  they 
may  retain,  but  they  can  not  do  so  and  at  the  same  time  require  the 
court  to  vouchsafe  to  them  a  preference,  which  the  court  would  have 
done  had  it  granted  their  applications. 

So  far  as  the  findings  and  the  evidence  are  concerned,  the  inter- 
veners appear  as  bona  fide  purchasers  of  the  paper,  and,  as  such,  they 
could  look  to  both  the  J.  I.  Campbell  Company,  the  acceptor,  and  the 
Lake  Charles  Lumber  Company,  the  drawer.  But  the  question  here  is 
not  concerned  with  their  bona  fides.  Their  right  to  resort  to  the  J. 
I.  Campbell  Company  and  to  this  receivership  is  not  questioned.  It  is 
simply  a  question  of  their  being  allowed  to  share  in  this  receivership 
fund  on  terms  of  unfair  inequality  with  other  general  creditors. 

The  appellee's  independent  propositions  are  overruled.  The  first  of 
these  is  that  assuming  that,  as  claimed  by  appellants,  the  J.  I.  Camp- 
bell Company  and  the  Lake  Charles  Lumber  Company  were  separate 
legal  entities,  the  acceptances  sued  on  having  (upon  that  theory)  been 
made  for  the  benefit  and  accommodation  of  the  Lake  Charles  Lumber 
Company,  the  acts  of  acceptance  were  ultra  vires,  and  not  binding  on 
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the  J.  I.  Campbell  Company.    The  assumption  is  not  sustained  by  the 
facts. 

The  third  is  that  appellants  having  intervened  in  the  cause  in  the 
District  Court  of  Louisiana,  and  having  there  opposed  the  allowance 
by  that  court  of  the  claims  of  the  various  creditors  of  the  J.  I.  Camp- 
bell Company  who  intervened  in  that  cause,  alleging  that  these  were 
only  entitled  to  participate  in  the  proceeds  of  the  property  in  Jjouisi- 
ana  remaining  after  the  payment  of  all  debts  of  the  Lake  Charles 
Lumber  Company,  and  having  succeeded  in  such  contentions,  they  are 
now  estopped  from  claiming  to  be  creditors  of  the  J.  I.  Campbell 
Company. 

The  second  is  that  the  testimony  shows  that  the  organization  known 
as  the  Lake  Charles  Lumber  Company  was  formed  for  the  purpose  of 
enabling  the  J.  I.  Campbell  Company  to  use  its  funds  in  prosecuting 
its  business  in  Louisiana  in  violation  of  its  charter,  and  the  drafts 
sned  on  having  been  executed  and  accepted  to  aid  in  the  accomplish- 
ment of  such  purpose,  and  the  interveners  being  charged  with  notice 
of  such  fact,  are  not  entitled  to  recover  on  said  instruments. 

There  are  no  cross-assignments  of  error  by  appellees,  and  we  doubt 
that  they  have  the  right  to  raise  these  questions.  But  if  they  present 
questions  of  a  fundamental  nature  they  are  unsound.  What  interveners 
did  and  accomplished  in  the  Louisiana  proceeding  was  merely  to  ex- 
clude the  creditors,  whose  claims  were  only  against  the  J.  I.  Campbell 
Company,  from  participating  in  the  particular  assets  under  the  control 
of  that  court.  The  adjudication  had  no  reference  to  any  right  of  the 
interveners  to  proceed  against  other  assets  in  another  jurisdiction  for 
any  unsatisfied  balance  of  their  claims.  The  Honorable  Supreme 
Court  of  Louisiana  in  the  opinion  it  delivered  states  that  this  subject 
was  not  involved,  in  this  language:  "What  may  be  the  rights  of  the 
creditors  of  the  Lake  Charles  Company  quoad  any  balance  that  may  be 
due  them  after  the  property  of  the  company  has  been  exhausted,  a3 
against  the  J.  I.  Campbell  Company  (regarding  the  latter  as  an  undis- 
closed principal)  is  a  question  that  need  not  be  here  considered/' 

The  proposition  is  that  the  acceptances  of  the  J.  I.  Campbell  Company 
were  void  in  the  hands  of  interveners  because  given  in  aid  of  an  un- 
authorized exercise  of  its  corporate  or  chartered  powers,  because  the 
findings  were  in  effect  that  all  interveners  knew  when  they  bought 
the  paper  that  the  drafts  were  given  for  logs  purchased  by  the  Lake 
Charles  Lumber  Company,  and  this  fact  alone  was  sufficient  to  charge 
them  with  knowledge  that  the  J.  I.  Campbell  Company  was  without 
power  to  make  the  acceptances.  Notwithstanding  the  latter  company 
had  no  power  to  conduct  its  corporate  business  in  Louisiana,  it  does 
not  follow  that  it  had  no  power  to  make  these  acceptances.  Conditions 
might  exist  in  the  proper  exercise  of  its  corporate  functions  which 
made  it  obligatory  upon  it  to  accept  and  pay  the  Lake  Charles  Lum- 
ber Company's  drafts,  end  this  being  so,  these  purchasers  are  not 
charged  with  notice  of  a  want  of  power.  (Bird  v.  Daggett,  97  Mass., 
494;  Stoney  v.  American  Life  Ins.  Co.,  11  Paige,  635;  Farmers' 
NatT  Bank  v.  Sutton  Mfg.  Co.,  52  Fed.,  191.)  The  judgment  is  af- 
firmed. 

Affirmed. 
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G.  D.  Hoffman  v.  E.  H.  Buchanan. 

Decided  November  4,  1909. 

1. — Findings  of  Fact — Harmless  Error. 

The  failure  of  the  trial  court  on  request  to  make  findings  of  fact  upon  an 
issue  involved  is  not  prejudicial  or  ground  for  reversal  where  the  evidence  is 
brought  up  by  statement  of  facts  and  subject  to  review  on  appeal. 

2. — Purchase  of  Land — Trust — Parol  Sale. 

It  seems  that  one  negotiating  a  purchase  of  land  who  agrees  beforehand 
with  another  also  desiring  to  purchase  a  part  of  same  that  he  will,  on  obtaining 
deed  to  the  whole  to  himself,  convey  to  the  other  the  part  the  latter  desired  to 
buy  at  the  price  paid  by  himself  therefor,  was  more  than  a  mere  parol  agreement 
to  sell,  but  constituted  such  purchaser,  on  obtaining  title,  a  holder  of  such 
part  in  trust  for  the  one  to  whom  he  had  promised  to  convey. 

3. — Trust — Action  for  Land — Tender  of  Payment. 

Plaintiff,  claiming  land  on  the  ground  that  defendant  had  purchased  and 
paid  for  it  under  an  agreement  to  convey  it  to  him  on  payment  of  the  same 
purchase  price,  could  not  recover  it  in  trespass  to  try  title  without  tendering 
such  payment. 

4. — Limitation — Trust — Adverse  Possession. 

One  who  purchased  land  under  an  agreement  simply  to  convey  it  to  another 
on  repayment  of  the  purchase  money  advanced,  but  who  thereupon  took  posses- 
sion, improved  and  cultivated  it,  was  not  in  possession  as  a  trustee,  there  being 
no  agreement  that  he  should  take  possession  and  hold  it  for  the  other.  His 
possession  was  that  of  a  trespasser  and  adverse  to  proposed  purchaser.  The  action 
of  the  latter  to  recover  the  land  was  barred  by  such  possession  and  use  for  five 
years  under  a  recorded  deed. 

Appeal  from  the  District  Court  of  Red  River  County.  Tried  below 
before  Hon.  Ben  H.  Denton. 

Kennedy  £  Bobbins,  for  appellant. — The  court  erred  in  failing  and 
refusing  to  file  additional  findings  of  fact  as  requested  by  plaintiff. 
Sayles'  Rev.  Stats.,  art.  1333;  Callahan  v.  Grenet,  66  Texas,  236;  Ca- 
son  &  Bro.  v.  Connor,  83  Texas,  30;  Fitzhugh  v.  Land  Co.,  81  Texas, 
313 ;  Parker  v.  Stephens,  39  S.  W.,  164. 

Plaintiff  acquired  title  to  the  land  in  controversy  solely  by  virtue  of 
a  contract  or  agreement  between  plaintiff  and  defendant  for  the  joint 
acquisition  of  land,  a  part  of  which  is  the  land  in  controversy.  An 
express  trust  in  favor  of  plaintiff  in  the  land  in  controversy  was  there- 
by created  and  defendant  was  the  trustee  to  execute  and  carry  out 
such  trust.  Gardner  v.  Rundell,  70  Texas,  453;  Boon  v.  Chamber- 
lain, 82  Texas,  481;  Stafford  v.  Stafford,  96  Texas,  110;  Lucia  v. 
Adams,  36  Texas  Civ.  App.,  454. 

An  offer  to  pay,  coupled  with  an  ability,  readiness  and  willingness 
to  pay  at  any  and  all  times,  is  a  good  and  sufficient  tender  in  law,  es- 
pecially so  when  the  party  to  whom  the  offer  was  inade  did  not  ob- 
ject to  its  sufficiency  at  the  time  when  made.  Brock  v.  Jones,  16 
Texas,  467;  Spann  v.  Stearns,  Adm'r,  18  Texas,  562;  Haney  v.  Clark, 
56  Texas,  96;  Gardner  v.  Rundell,  70  Texas,  457;  25  Am.  &  Eng. 
Ency.  of  Law,  904,  sec.  2 ;  916,  sees.  8,  9  and  notes. 
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An  express  trust  in  the  land  involved,  in  appellant's  favor,  was  cre- 
ated by  said  agreement,  the  appellee  the  trustee  to  execute  and  carry 
out  the  trust,  which  may  be  enforced  in  a  suit  by  the  beneficiary  to  re- 
cover the  land.  Having  offered  to  perform  his  part  of  the  agreement, 
no  additional  offer  was  necessary  nor  was  it  necessary  to  plead  a 
tender  in  court  as  a  prerequisite  to  the  right  to  maintain  a  suit  for 
the  recovery  of  the  land.  Gardner  v.  Rundell,  70  Texas,  453 ;  Stafford 
v.  Stafford,  96  Texas,  110;  Lucia  v.  Adams,  36  Texas  Civ.  App.,  454; 
Halsell  v.  Wise  County  Coal  Co.,  19  Texas  Civ.  App.,  564;  Henderson 
v.  Bushing,  47  Texas  Civ.  App.,  485. 

When  two  or  more  persons  by  agreement  or  contract  agree  to  pur- 
chase land  for  their  joint  or  mutual  benefit,  the  deed  to  the  whole  to 
be  taken  in  the  name  of  one,  and  he  in  turn  to  execute  deed  or  deeds 
to  the  others  for  their  joint  or  specified  interest,  the  relationship  of 
trustee  and  cestui  que  trust  is  created,  and  when  the  trustee  is  invested 
with  title  under  such  agreement,  he  holds  the  legal  title  in  trust  for 
the  cestui  que  trust  to  the  extent  of  his  interest  under  such  agreement, 
and  no  limitation,  either  in  law  or  equity,  will  run  against  such  cestui 
que  trust  for  his  interest  therein,  until  the  trustee  has  openly  dis- 
avowed or  repudiated  the  trust,  and  such  disavowal  or  repudiation 
made  known  to  the  cestui  que  trust,  or  has  done  some  overt  act  and 
brought  it  to  the  knowledge  of  the  cestui  que  trust,  clearly  indicative 
of  his  intention  to  claim  and  hold  the  entire  purchase  adversely  to  and 
in  defiance  of  the  rights  or  claims  of  the  cestui  que  trust.  Brotherton 
v.  Weathersby,  73  Texas,  473;  Neyland  v.  Bendy,  69  Texas,  712-13; 
Perry  on  Trusts,  pp.  539-40,  sec.  433. 

This  is  an  action  for  the  recovery  of  land  and  the  statute  of  limita- 
tion of  four  years  found  by  the  court  as  a  bar  to  appellant's  suit  is 
not  applicable.  SayW  Eev.  Stats.,  art.  3358;  Stafford  v.  Stafford,  96 
Texas,  110;  Butherford  v.  Carr,  99  Texas,  101;  Craig  v.  Harless,  71 
S.  W.,  595-96. 

If  an  express  parol  trust  in  favor  of  appellant  existed  in  the  land 
in  controversy, .  it  arose  and  was  created  by  virtue  of  an  agreement 
theretofore  entered  into  between  appellant  and  appellee  for  the  joint 
acquisition  of  the  land  deeded  to  appellee,  under  which  agreement  the 
deed  was  to  be  taken  in  the  name  of  appellee  to  all  the  land  so  ac- 
quired, and  he  in  turn  was  to  deed  to  appellant  the  land  in  contro- 
versy. Such  an  agreement  is  a  contract  to  convey  land,  is  not  within 
the  statute  of  frauds,  and  the  enforcement  of  which  in  a  suit  to  re- 
cover the  land  is  barred  only  by  the  ten  years  statute  of  limitation. 
Sayles'  Bev.  Stats.,  art.  3360;  Hodges  v.  Johnson,  15  Texas,  574; 
Bucker  v.  Daily,  66  Texas,  286;  Mayes  v.  Manning,  73  Texas,  46; 
Brotherton  v.  Weathersby,  73  Texas,  473;  Chamberlain  v.  Boon,  74 
Texas,  663;  Boon  v.  Chamberlain,  82  Texas,  481;  Barnett  v.  Barnett, 
80  Texas,  537;  Stafford  v.  Stafford,  96  Texas,  110;  Halsell  v.  Wise 
County  Coal  Co.,  19  Texas  Civ.  App.,  564. 

Moore  &  Park,  for  appellee. — Where  there  is  a  full  statement  of 
facts  in  the  record,  the  failure  of  the  court  to  make  additional  findings, 
Vol.  LVII  Civil— 24. 
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although  demand  in  due  time  is  made,  is  not  cause  for  reversal. 
Hoffman  Imp.  Co.  v.  Templeton,  4  App.  C.  C.  (Willson),  sec.  53. 

No  trust  can  be  set  up  by  mere  parol  agreement,  and  no  trust  re- 
sults merely  from  the  breach  of  a  parol  contract;  if  one  agrees  to  pur- 
chase land  and  give  another  an  interest  in  it,  or  to  sell  him  a  pari;  of 
it,  and  he  purchases  and  pays  his  own  money,  and  takes  the  title  in 
his  own  name,  no  trust  results.  Besche  v.  Diesselhurst,  26  S.  W., 
762;  Thorpe  v.  Gordon,  43  S.  W.,  323. 

A  parol  agreement  between  two  or  more  parties  to  jointly  acquire 
land  and  take  title  in  the  name  of  one  of  the  parties,  does  not  create 
a  trust  in  favor  of  the  other  that  can  be  enforced  by  a  suit  of  trespass 
to  try  title,  unless  the  latter  has  paid  or  tendered  payment  of  his  part 
of  the  consideration,  or  performed  or  tendered  performance  of  the 
terms  of  the  agreement  to  acquire.  An  agreement  to  convey  title  does 
not  constitute  equitable  title,  but  only  an  equity  which  may  ripen  into 
title  by  the  party  seeking  to  enforce  the  agreement  performing  or 
tendering  performance  of  his  part  of  the  contract.  James  v.  Fulcrod, 
5  Texas,  19;  McCampbell  v.  Durst,  73  Texas,  410;  Stafford  v.  Staf- 
ford, 96  Texas,  106 ;  Secrest  v.  Jones,  21  Texas,  121 ;  Estes  v.  Brown- 
ing, 11  Texas,  237 ;  DeCordova  v.  Smith,  9  Texas,  129. 

Plaintiff  not  having  paid  or  tendered  in  payment,  under  the  terms 
of  the  agreement  as  contended  for  by  him,  the  price  of  the  land  sued 
for,  he  did  not  by  such  agreement  acquire  an  equitable  title  thereto, 
but  only  an  equitable  right  to  acquire  title.  This  was  a  right  that 
rested  in  parol  and  was  barred  by  the  four  years  statute  of  limitation. 
Bev.  Stats.,  art.  3358. 

HODGES,  Associate  Justice. — The  appellant  instituted  suit  in 
the  court  below  in  the  form  of  an  action  of  trespass  to  try  title  for  the 
recovery  of  twenty  acres  of  land,  a  part  of  the  Haskell  survey  in  Bed 
Biver  County.  The  appellee  answered  by  a  plea  of  not  guilty,  im- 
provements in  good  faith,  limitation  of  two,  four  and  five  years,  stale 
demand  and  laches.  In  a  supplemental  petition  appellant  alleged  an 
agreement  or  contract  between  him  and  the  appellee  under  and  by 
virtue  of  which  the  land  involved  was  purchased,  and  charged  that  if 
he  had  been  guilty  of  laches  in  bringing  his  suit  the  same  was  caused 
by  the  conduct  of  the  appellee,  and  that  the  improvements  pleaded 
by  the  appellee  were  made  with  full  knowledge  of  appellant's  rights. 
The  case  was  tried  before  the  court  without  a  jury,  and  a  judgment 
rendered  in  favor  of  the  appellee,  defendant  below/ 

At  the  request  of  the  appellant  the  court  filed  his  conclusions  of 
fact  and  law,  which  are  substantially  as  follows:  On  the  6th  day  of 
June,  1898,  appellee  Buchanan  purchased,  and  by  deed  properly  exe- 
cuted acquired  title  to  195  acres  of  land,  a  part  of  the  Haskell  sur- 
vey in  Bed  Biver  County,  the  consideration  for  which  was  paid  for 
wholly  from  his  own  money,  the  price  being  $4  per  acre.  Prior  to  the 
date  of  the  above-mentioned  sale  and  conveyance,  in  the  latter  part  of 
1897  or  spring  of  1898,  the  appellant,  Hoffman,  had  negotiated  with 
the  agent  of  the  owners  of  the  aforesaid  tract  for  the  purchase  of  fifty 
acres  off  of  its  north  end,  but  those  negotiations  failed  to  result  in  any 
sale.     Before  the  date  of  the  sale  and  conveyance  of  the  above-de- 
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scribed  land  to  Buchanan,  the  latter,  by  a  parol  agreement,  promised 
to  let  the  appellant  have  twenty  acres  off  the  north  end  of  the  195- 
acre  tract,  and  agreed  to  make  him  a  deed  thereto  when  he  (the  ap- 
pellee) secured  a  deed  to  himself  for  the  entire  tract,  upon  appellant's 
paying  him  the  same  price  paid  therefor.  Immediately  upon  the  exe- 
cution of  the  deed  conveying  to  Buchanan  the  195-acre  tract  he  went 
into  the  actual,  adverse  and  exclusive  possession  of  the  same,  and  has 
ever  since  remained  in  such  actual,  adverse  and  exclusive  possession, 
using,  cultivating  and  enjoying  said  land  and  paying  all  taxes  as- 
sessed against  the  same.  Upon  Buchanan's  going  into  such  possession 
he  at  once  fenced  the  same  and  began  clearing  and  putting  it  into 
cultivation,  and  put  about  seventeen  or  eighteen  acres  of  the  twenty 
acres  sued  for  into  an  actual  state  of  cultivation,  erected  houses 
thereon  and  made  other  improvements  amounting  in  value  to  $300. 
Appellant  had  notice  of  the  fencing,  clearing  and  putting  of  said 
twenty  acres  into  a  state  of  cultivation  at  the  time  it  was  done.  The 
court  also  finds  that  Hoffman,  the  appellant,  never  paid  or  tendered 
to  Buchanan  the  price  paid  by  the  latter  for  twenty  acres.  This 
suit  for  the  recovery  of  the  twenty  acres  was  filed  on  the  14th  day  of 
December,  1906,  about  eight  years  and  six  months  after  the  date  of 
the  deed  conveying  title  to  the  land  to  Buchanan.  The  value  of  the 
land  when  purchased  was  placed  at  $4  per  acre.  The  value  of  the 
twenty  acres  without  the  improvements  placed  on  it  would  be  $10  per 
acre.  That  the  improvements  had  enhanced  the  value  $500.  The 
rental  value  of  the  land  is  placed  at  $4  per  acre  per  annum. 

From  the  foregoing  the  court  concludes,  as  a  matter  of  law,  that  if 
Hoffman  ever  acquired  any  interest  in  the  twenty  acres  of  land  sued  for 
through  the  parol  agreement  between  him  and  the  appellee,  then  by 
reason  of  not  having  paid  or  tendered  payment  of  the  purchase  price 
of  the  land  such  interest  was  only  an  equity,  as  distinguished  from  an 
equitable  title,  and  that  having  no  title,  legal  or  equitable,  Hoffman 
could  not  maintain  a  suit  of  trespass  to  try  title  to  recover  the  land. 
He  further  concludes  that  if  the  parol  agreement  mentioned  in  the  con- 
clusions of  fact  is  sufficient,  without  the  payment  or  tender  of  payment 
of  the  price  paid  by  Buchanan  for  the  land,  to  raise  an  express  parol 
trust  in  favor  of  the  appellant  in  said  land,  the  act  of  Buchanan  in 
fencing,  clearing  and  improving  the  land  was  a  repudiation  of  the 
trust,  and  that  Hoffman  had  notice  thereof  at  the  time,  and  conse- 
quently his  cause  of  action,  if  he  ever  had  any,  is  barred  by  the  stat- 
utes of  limitation  of  two,  three  and  four  years. 

Complaint  is  made  at  the  refusal  of  the  court  to  file  additional  con- 
clusions of  fact  upon  the  request  of  the  appellant  to  do  so.  Whatever 
may  be  the  merit  of  the  request  for  additional  conclusions  of  fact,  we 
do  not  think  the  refusal  of  the  court  to  comply  with  it  is  sufficient 
grounds  to  justify  a  reversal  of  this  case.  It  appears  that  a  full 
statement  of  facts,  agreed  to  by  the  parties,  accompanied  the  tran- 
script, and  it  does  not  appear  that  the  appellant  has  suffered  any  in- 
jury by  reason  of  the  failure  complained  of.  The  rule  seems  to  be 
well  recognized  in  this  State  that  the  failure  of  the  court  to  file  addi- 
tional conclusions  of  fact  and  law  upon  the  request  of  the  party  ap- 
pealing will  not  be  grounds  for  reversal  when  it  appears  that  no  injus- 
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tice  has  been  done.  City  Natl  Bank  v.  Stout,  61  Texas,  567;  Huff- 
man Implement  Co.  v.  Templeton,  4  App.  C.  C.  (Willson),  p.  35,  sec. 
13;  14  S.  W.,  1015;  Alamo  Fire  Ins.  Co.  v.  Shacklett,  26  S.  W.,  631; 
Crocker  v.  Crocker,  19  Texas  Civ.  App.,  296. 

By  the  second  assignment  of  error  appellant  assails  the  correctness 
of  the  conclusion  of  the  court  wherein  he  finds  as  a  fact  that  the  ap- 
pellee by  parol  agreement  promised  to  let  the  appellant  have  the 
land  in  controversy.  It  is  claimed  that  the  testimony  upon  which 
that  finding  is  based  showed,  if  it  showed  anything,  that  the  appellant 
and  the  appellee  entered  into  an  agreeirient  for  the  joint  acquisition 
of  the  land,  the  title  to  all  to  be  taken  in  the  name  of  the  appellee 
and  he  thereafter  to  deed  to  the  appellant  the  twenty  acres  involved 
in  this  suit,  upon  the  payment  by  the  appellant  of  the  price  at  which 
the  land  was  purchased.  The  appellant  insists  that  such  an  agreement 
created  an  express  trust  by  which  appellee  was  to  acquire  the  title  to 
the  twenty  acres  for  the  benefit  of  the  appellant,  and  that  the  court 
also  erred  in  not  so  concluding  as  a  matter  of  law.  The  testimony  on 
the  part  of  the  plaintiff  in  the  court  below  was  to  the  effect  that  some 
time  about  the  beginning  of  the  year  1898  Hoffman,  the  plaintiff  be- 
low, had  been  negotiating  for  the  purchase  of  fifty  acres  of  land,  a 
part  of  the  Haskell  survey,  and  which  included  the  twenty  acres  in 
controversy;  that  the  appellee,  Buchanan,  desired  to  purchase  195 
acres  of  the  Haskell  land,  including  the  land  in  controversy;  that  he 
and  Hoffman  by  a  parol  understanding  between  themselves  agreed 
that  in  as  much  as  there  were  several  owners  of  the  land,  scattered 
over  different  sections  of  the  country,  and  because  of  the  difficulty 
and  expense  attending  the  execution  of  deeds,  he  (Buchanan)  should 
take  the  deed  to  the  land  in  his  name,  and  that  upon  a  reception  of 
the  conveyance  from  the  owners  he  should  immediately  convey  twenty 
acres,  the  part  which  is  now  involved  in  this  suit,  to  Hoffman  upon 
Hoffman's  paying  him  the  same  price  at  which  the  land  was  purchased. 
The  testimony  further  shows  that  Buchanan  received  a  conveyance 
from  the  owners  of  the  land  in  June  of  1898,  and  that  the  purchase 
price  paid  by  him  was  $4  per  acre.  The  evidence  upon  which  those 
facts  are  based  consisted  of  the  testimony  of  Hoffman  himself,  who 
was  in  some  material  points  corroborated  by  Graves,  the  agent  who 
had  charge  of  the  Haskell  land  and  through  whom  the  purchase  was 
made.  Buchanan  denied  in  toto  any  agreement  between  himself  and 
Hoffman,  and  claimed  that  he  purchased  the  land  for  his  sole  and  ex- 
clusive benefit,  and  that  there  was  no  understanding  of  any  description 
between  him  and  Hoffman  that  the  latter  should  receive  a  conveyance 
to  any  portion  of  it,  or  share  in  the  purchase  in  any  manner.  It  will 
thus  appear  that  there  was  a  strong  conflict  in  the  testimony  of  the 
two  parties  to  the  suit.  The  only  evidence  "upon  which  the  court 
could  have  predicated  the  findings  made  was  that  of  appellant  Hoff- 
man himself,  who  was  in  some  respects  corroborated  by  Graves.  It 
seems  to  ns  that  there  is  much  force  in  the  appellant's  contention.  It 
it  difficult  to  see  how  the  court  could  conclude  as  he  did  upon  the  is- 
sues of  fact  if  he  gave  credence  to  Hoffman's  testimony.  The  same 
testimony  of  Hoffman  which  authorized  the  conclusion  that  Buchanan 
made  the  parol  promise  to  convey  the  land  to  him  under  the  circum* 
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stances  mentioned  also  showed  that  this  promise  was  the  result  of  an 
agreement  by  which  Buchanan  and  the  appellant  undertook  to  acquire 
the  entire  195  acres,  with  the  further  understanding  that  the  title  was 
to  be  taken  in  the  name  of  Buchanan,  and  he  thereafter,  upon  the 
payment  of  the  purchase  price,  to  convey  title  to  Hoffman  to  the 
twenty  acres  involved  in  this  suit.  If  this  testimony  be  true,  it  would 
appear  to  us  that  there  was  much  force  in  the  contention  of  the  appel- 
lant that  it  was  sufficient  to  create  a  direct  and  express  trust  in  Bu- 
chanan for  the  benefit  of  Hoffman.  Gardner  v.  Eundell,  70  Texas, 
453;  Boon  v.  Chamberlain,  82  Texas,  481;  Stafford  v.  Stafford,  96 
Texas,  106.  But  the  error,  if  any  there  be,  is  not  sufficient  to  justify 
reversing  the  judgment  rendered.  Upon  a  review  of  the  pleadings 
and  evidence,  we  have  reached  the  conclusion  that  no  judgment  other 
than  one  refusing  the  recovery  of  the  land  could  have  been  rendered, 
even  had  the  court  concluded  that  the  parol  agreement  did  create  a 
direct  and  express  trust,  as  contended  by  counsel  for  appellant. 

As  before  stated,  this  is  a  formal  action  of  trespass  to  try  title,  the 
object  of  which  was  to  recover  the  possession  of  the  premises  described. 
A  plea  of  not  guilty  having  been  filed  by  the  defendant  in  the  suit, 
the  burden  rested  upon  the  appellant,  as  the  plaintiff,  to  prove  either 
a  legal  or  equitable  title  sufficient  to  justify  a  judgment  awarding  him 
the  possession  sought.  No  facts  having  been  pleaded  upon  which 
equitable  relief  could  be  based,  none  could  be  given.  Mann  v.  Falcom, 
25  Texas,  277;  Cavin  v.  Hill,  83  Texas,  75;  Parris  v.  Bennett,  26 
Texas,  572. 

Assuming  that  under  the  testimony  the  court  should  have  concluded 
that  the  agreement  between  the  parties  created  a  direct  and  express 
trust  by  which  Buchanan  acquired  and  held  the  title  for  Hoffman,  the. 
testimony  showed  that  Buchanan  paid  for  the  land  with  his  own 
means.  From  this  it  follows  that  Hoffman  was  not  entitled  to  the 
conveyance  sought,  except  upon  a  repayment  of  the  purchase  price 
thus  advanced.  The  court  found,  upon  conflicting  evidence,  that  Hoff- 
man never  paid  or  tendered  payment  of  that  sum.  This  conclusion 
must  be  regarded  as  a  finding  that  no  offer  tantamount  to  a  tender 
had  ever  been  made  by  Hoffman.  While  appellant  controverts  the  cor- 
rectness of  this  finding,  it  is  conceded  that  no  payment  has  in  fact  ever 
been  made  by  Hoffman.  Admitting  the  existence  of  the  trust  relation 
insisted  upon  by  counsel,  still  the  appellant  is  not  entitled  to  recover 
upon  his  own  showing.  In  his  pleading  he  nowhere  offers  to  make 
payment,  or  avers  a  willingness  or  ability  to  do  so.  Had  he  pleaded 
the  facts  proved  as  the  title  upon  which  he  relied  for  recovery,  he 
would  not  have  stated  a  cause  of  action  without  also  offering  to  do 
equity  by  alleging  a  willingness  and  ability  to  pay  the  purchase  price 
as  a  condition  of  a  judgment  in  his  favor.  Van  Norman  v.  Wheeler, 
13  Texas,  318;  Haldeman  v.  Chambers,  19  Texas,  51;  Mitchell  v. 
Sheppard,  13  Texas,  490;  Bailey  v.  Lay,  18  Colo.,  405;  33  Pac,  407; 
Turner  v.  Ogden,  1  Black  (U.  S.),  450;  17  Law  ed.,  203;  20  Ency. 
Plead.  &  Prac,  452  to  454;  4  Pomeroy  on  Equity  Jurisprudence,  sec. 
1407;  6  idem.,  sec.  809;  9  Cyc,  719;  31  Cyc,  11*8.  A  party  can  not, 
by  changing  the  form  of  his  action,  evade  the  necessity  for  pleading 
and  proving  a  fact  essential  to  his  right  of  recovery.    If  it  was  neces- 
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sary  and  indispensable  for  Hoffman  to  "plead  an  offer  to  perform  his 
part  of  the  agreement,  he  is  not  entitled  to  a  judgment  contingent 
upon  such  an  offer.  If  we  admit  that  under  the  circumstances  an 
actual  tender  of  payment  before  bringing  the  suit  was  rendered  unnec- 
essary by  the  conduct  of  Buchanan,  there  still  does  not  exist  any  legal 
excuse  for  his  failure  to  offer  to  do  equity  at  the  time  he  sought  a 
judgment.  Courts  are  not  called  upon  to  speculate  upon  the  willing- 
ness and  ability  of  parties  to  perform  a  condition  concurrent  or  pre- 
cedent to  the  relief  which  they  seek. 

This  is  not  an  action  for  specific  performance  of  a  cdntract,  for  no 
contract  and  breach  have  been  alleged.  Neither  can  it  be  termed  an 
action  to  enforce  a  trust,  for  the  petition  does  not  state  facts  which 
create  a  trust.  The  action  is  purely  one  at  law  to  recover  possession 
of  specific  property  upon  a  claim  of  absolute  ownership.  It  is  unlike 
the  cases  of  Gardner  v.  Rundell,  Boon  v.  Chamberlin,  and  Stafford  v. 
Stafford,  before  referred  to  and  cited  in  appellant's  brief  to  support 
the  position  taken  in  this  appeal.  The  contract  testified  to  by  Hoff- 
man bound  Buchanan  to  acquire  the  title  and  to  convey  it  to  him 
(Hoffman)  upon  the  payment  of  the  original  purchase  price.  Bu- 
chanan did  not  undertake,  according  to  the  testimony,  to  deliver  the 
possession  of  the  premises,  or  to  hold  possession  for  any  length  of 
time;  in  fact,  according  to  the  testimony  of  Hoffman,  Buchanan  had 
no  right  upon  the  premises,  at  least  so  long  as  the  agreement  remained 
in  force,  beyond  those  of  a  stranger.  If  Buchanan  were  a  trustee,  his 
duties  were  to  acquire  and  convey  the  title,  and  not  to  do  or  perform 
anything  upon  the  premises.  He  had  no  possessory  rights,  and  his  en- 
try and  assumption  of  hostile  possession  were  not  essentially  a  breach 
of  trust,  except  as  an  indication  of  a  refusal  to  make  the  conveyance, 
but  a  naked  trespass. 

The  conclusion  of  the  court  that  the  action  is  barred  by  limitation 
of  two,  three  and  four  years  is  assigned  as  error.  The  record  shows 
that  the  three-year  estate  was  not  among  the  defenses  pleaded  by  the 
appellee.  Neither  was  any  attempt  made  to  establish  facts  necessary 
to  sustain  such  a  plea  of  limitation.  It  follows  from  what  we  have 
said  that  the  two  and  four  years  statutes  have  no  application.  No 
limitation  is  available  in  this  case  except  that  which  affects  the  right 
to  recover  real  estate.  Stafford  v.  Stafford,  supra ;  Rutherford  v.  CaVr, 
99  Texas,  101;  Craig  v.  Harless,  33  Texas  Civ.  App.,  257.  However, 
the  appellee  did  plead  and  rely  upon  the  five  years  statute  of  limita- 
tion, and  the  record  shows  that  he  made  proof  of  the  facts  necessary 
to  sustain  that  plea  and  make  it  a  bar  to  the  right  of  the  appellant  to 
recover.  The  cause  of  action  for  a  specific  performance  of  the  con- 
tract, or  the  enforcement  of  the  trust,  if  any  existed,  arose  when  Bu- 
chanan acquired  the  title.     It  was  then  that  appellant  had  the  right, 

otfmexi8ted  at  any  time>  to  deman<l  performance.  Glasscock  v.  Nelson, 
26  Texas,  150;  Boon  v.  Chamberlain,  82  Texas,  481.  But  the  cause 
of  action  which  is  made  by  the  pleadings  in  this  case  arose  when  Bu- 
chanan wrongfully  took  possession  of  the  premises.  The  testimony 
shows,  and  the  court  so  finds,  that  this  was  done  at  least  eight  veara 
before  the  suit  was  filed,  and  that  the  deed  under  which  Buchanan 
claimed  was  duly  recorded  and  all  taxes  paid.     These  facts  would  ef- 
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fectually  bar  the  appellant's  right  to  recover  the  land.     Neyland  v. 
Bendy,  69  Texas,  712. 

We  think,  upon  the  whole  record  as  presented  to  us,  no  other  judg- 
ment could  have  been  rendered,  and  for  that  reason  the  case  should 
not  be  reversed,  even  though  the  record  may  disclose  the  errors  com- 
plained of.  Forst  v.  Bothe,  66  S.  W.,  575;  Tripis  v.  Weslow,  18  S. 
W.,  684.     The  iudgment  of  the  District  Court  is  therefore  affirmed. 

Affirmed. 


G.  W.  Wells,  Executor,  v.  John  P.  Hobbs. 

Decided  November  4,  1909. 

1. — Evidence— Suit  against  Executor — Testimony  of  Wife  of  Party. 

Where  the  recovery  by  plaintiff  in  his  action  against  an  executor  would  be 
community  property  of  himself  and  wife,  the  latter,  though  not  formally  a  party, 
would  be  disqualified  equally  with  her  husband  from  testifying  as  to  his  trans- 
actions with   decedent. 

8. — Same — Transactions  with  Deoedent. 

The  action  being  to  recover  against  the  executor  for  services  rendered 
decedent  in  taking  care  of  him  and  managing  his  property,  evidence  of  plain- 
tiff taking  decedent  "all  over  the  place"  and  "wherever  there  was  anything 
to  see  to"  in  the  performance  of  such  services  was  of  a  transaction  with  decedent 
to  which  neither  plaintiff  nor  his  wife  could  testify;  but  it  was  otherwise  as  to 
services  performed  for  decedent,  but  not  in  personal  connection  with  him. 

S. — Same — Objection  to  Evidence. 

Where  the  evidence  received  over  objection  was  only  partly  admissible, 
an  objection  going  to  the  evidence  as  a  whole  is  not  available  as  ground  for 
reversal. 

4. — Evidence — Statements  by  Party. 

Where  a  witness  had  testified  to  statements  made  by  plaintiff  prejudicial 
to  his  case,  the  latter,  who  denied  making  them,  could  give  his  own  version 
of  the  same  conversation  which  the  witness  referred  to,  but  could  not  testify 
to  his  own  statements  to  the  witness  on  other  occasions.  Evidence  considered 
and  held  admissible  as  falling  in  the  former  class 

5. — Damages — Interest — Charge. 

Interest  is  recoverable  as  an  element  of  damages  for  breach  of  a  verbal 
contract,  and  it  is  not  reversible  error  to  direct  its  allowance. 

6. — Estates  of  Decedents — Presentation  of  Claim — Unliquidated  Damages. 

A  claim  for  unliquidated  damages  against  the  estate  of  a  decedent  is  not 
required  to  be  presented  to  the  executor,  and  may  be  sued  on  without  presenta- 
tion, approval  or  rejection. 

Appeal  from  the  District  Court  of  Lamar  County.  Tried  below 
before  Hon.  T.  D.  Montrose. 

0.  W.  Wells  and  Allen  &  Dohoney,  for  appellant. — The  court  erred 
in  permitting  plaintiffs  wife,  over  defendant's  objection,  to  testify  as 
to  services  rendered  by  her  and  plaintiff  to  J.  M.  Braden,  deceased, 
because  said  testimony  was  in  reference  to  transactions  with  a  deceased 
person  by  the  plaintiff  and  his  wife.    Sayles'  Civil  Statutes,  art.  2302; 
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Simpson  v.  Brotherton,  62  Texas,  170;  Parks  v.  Caudle,  58  Texas,  216; 
Stringfellow  v.  Montgomery,  57  Texas,  351;  Garwood  v.  Schlichen- 
maier,  25  Texas  Civ.  App.,  176;  Cole  v.  Horton,  61  S.  W.,  504;  Wil- 
liams v.  Walden  (Ark.),  100  S.  W.,  900;  McMorrow  v.  Dowell  (Mo.), 
90  S.  W.,  728. 

The  court  erred  in  permitting  plaintiff  to  testify  over  defendant's 
objection,  as  to  work  performed  for  and  services  rendered  by  him  to  J. 
M.  Braden,  deceased,  because  the  same  was  in  reference  to  transactions 
with  defendant's  testator.     Same  authorities. 

Appellant  having  proven  statements  made  by  appellee  in  April,  1905, 
which  showed  a  settlement  between  appellee  and  J.  M.  Braden,  de- 
ceased, and  appellee  having  denied  making  the  statement  at  the  time 
and  place  shown  by  the  testimony  of  appellant's  witnesses;  it  was  error 
for  the  court  to  allow  appellee,  over  objection,  to  testify  to  a  wholly 
different  conversation  at  a  different  time  and  place  in  which  he  claimed 
to  detail  another  and  a  different  transaction  with  J.  M.  Braden,  de- 
ceased, because  said  transaction  did  not  relate  to  the  transaction  shown 
by  appellant's  witnesses,  ftnd  the  statement  thereof  by  appellee  was  a 
self-serving  declaration  and  irrelevant  and  immaterial.  Edwards  v. 
Osman,  84  Texas,  659 ;  Henry  v.  Bounds,  46  S.  W.,  121 ;  1  Elliott  on 
Ev.,  sec.  241,  p.  351 ;  16  Cyc,  1040. 

Interest  is  a  creature  of  the  statute,  and  since  there  is  no  statu- 
tory provision  fixing  interest  on  debts  claimed  under  a  verbal  contract, 
interest  is  not  an  incident  of  the  debt.  Appellee's  claim  is  upon  a 
verbal  contract  that  contains  no  stipulation  to  pay  any  rate  of  interest, 
and  is  therefore  not  entitled  to  interest.  Sayles*  Civil  Statutes,  art. 
3101 ;  Close  v.  Fields,  2  Texas,  232 ;  McKay  v.  Overton,  65  Texas,  82. 

The  account,  duly  proven  and  presented  to  the  executor  as  required 
by  law,  and  rejected  by  him,  is  appellee's  cause  of  action  in  this  case, 
and  he  should  be  confined  both  in  his  pleadings  and  proof  to  the  mat- 
ters therein  stated  upon  which  the  executor  was  called  upon  to  pass 
when  the  same  was  presented  to  him  for  action,  and  no  recovery  al- 
lowed except  for  the  items  therein  contained.  Sayles*  Civil  Statutes, 
art.  2082;  Barthe  v.  Rogers,  127  Cal.,  52;  18  Cyc,  888. 

J.  S.  Patrick  and  W.  F.  Moore,  for  appellee. — The  testimony  ob- 
jected to  was  admissible  for  the  reason  that  such  testimony  was  as  to 
the  things  that  Hobbs  and  his  wife  did  while  living  at  the  home  of 
the  deceased,  Braden,  not  in  themselves  amounting  to  transactions 
with  said  decedent.  Potter  v.  Wheat,  53  Texas,  401 ;  Hamilton  v.  Star, 
27  S.  W.,  587. 

The  objection  was  to  the  whole  of  the  testimony  shown  in  said  bill 
of  exceptions,  and  if  there  was  any  of  it  subject  to  the  objections 
urged  the  appellant  should  have  pointed  out  that  particular  portion  to 
the  court.    Brown  v.  Mitchell,  88  Texas,  350. 

Where  evidence  of  admissions  is  given  against  a  party,  he  may  deny 
or  explain  them,  and  in  so  doing  may  show  what  the  alleged  conver- 
sation, if  any,  really  was,  even  though  he  could  not  have  introduced 
such  evidence  in  his  own  behalf  in  the  first  instance.  I  Elliott  on 
Evidence,  sec.  241,  p.  351. 

It  is  at  least  questionable  as  to  whether  or  not  any  necessity  existed 
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for  the  presentation  of  appellee's  claim,  in  as  much  as  it  was  an  un- 
liquidated demand.  See  Simpkins'  Administration  of  Estates  in 
Texas,  205. 

WILLSON",  Chief  Justice. — Appellee  was  ihe  plaintiff  below.  In 
his  petition  he  alleged  that  appellant's  testator,  James  M.  Braden,  de- 
ceased, in  his  lifetime,  being  old,  infirm,  almost  helpless  and  alone, 
undertook  and  agreed  if  he,  appellee,  and  his  wife  would  move  to  his, 
Braden's  home,  and  care  for  him  and  for  his  property  during  the  re- 
mainder of  his  life,  to  pay  them  well  for  so  doing;  that  relying  upon 
such  undertaking  he  moved  with  his  wife  to  Braden's  home,  and  for 
thirty-six  months  thereafterwards  remained  there,  caring  for  said  Bra- 
den and  managing  his  property;  that  during  said  thirty-six  months  he 
looked  after  Braden's  farms  and  stock,  collected  rents  due  him,  and 
generally  superintended  his  entire  business,  and  that  during  the  same 
period  his  wife  "attended  to  all  the  household  duties,  cooked,  washed 
and  kept  house  for  said  Braden ;"  that  at  the  expiration  of  said  thirty- 
six  months,  to  wit,  on  December  28,  1905,  said  Braden  "discharged 
plaintiff  and  his  wife  from  aforesaid  employment,"  and  they  did  not 
thereafterwards  live  with  him;  that  the  services  specified  performed 
by  him  and  his  wife  for  Braden  reasonably  were  worth  $50  per  month, 
or,  for  the  thirty-six  months,  $1,800 ;  that  said  Braden  died  about  No- 
vember 15,  1906,  and  that  after  his  death,  and  after  appellant  had 
qualified  as  executor  of  his  will,  he  presented  to  appellant  as  such 
executor  "his  account  for  the  sum  of  $1,800,  duly  verified,  .  .  . 
which  account  was  by  said  executor  examined,  rejected,  he  endorsing 
his  rejection  thereof  on  same."  Appellee  further  alleged  in  his  said 
petition  that  a  time  was  not  agreed  upon  as  to  when  Braden  was  to 
pay  for  the  services  specified,  but  that  "it  was  understood  that  if  it 
was  not  paid  before,  they  would  be  fully  compensated  by  said  Braden 
in  his  will,  but  that  in  said  will  no  provision  whatever  was  made  for 
same;"  and  he  further  alleged  that  "the  amount  due  him  under  said 
contract  became  due  and  payable  upon  the  breach  thereof  by  the  de- 
cedent, James  M.  Braden,  to  wit,  on  the  28th  day  of  December,  1905." 

Appellant  answered  the  petition  by  a  general  denial  and  specially 
set  up  certain  matters  which  need  not  be  here  stated. 

The  trial  was  before  a  jury.  Over  appellant's  objection  thereto,  on 
the  ground  that  same  was  a  statement  of  transactions  by  and  between 
appellee  and  his  wife  on  one  side  and  Braden  on  the  other,  about 
which  he  had  not  called  her  to  testify,'  the  court  permitted  Mrs.  Hobbs 
to  testify  as  follows:  "I  rendered  services  to  Mr.  Braden  during  the 
time  we  lived  with  him  by  milking,  cooking,  washing,  and  keeping 
house  in  general.  I  would  help  shuck  corn  sometimes  and  carry  in 
wood.  I  washed  TTncle  Jimmie  Braden's  clothes  and  washed  for  my 
family.  His  clothes  were  in  very  bad  condition,  as  he  was  feeble  and 
very  nervous,  and  could  not  control  himself  very  well.  I  washed  his 
underclothes  when  he  could  not  control  his  bowels.  I  performed  the 
services  above  enumerated  for  three  years.  My  husband  would  go 
with  Uncle  Jimmie — take  him  every  place  he  wanted  to  go,  and  waited 
on  him  all  over  the  place ;  that  is,  in  feeding  and  tending  to  all  of  the 
stock  and  all  outside  work — everything.     He  did  all  the  outside  work 
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that  was  done  about  the  place."  Over  appellant's  objection  thereto 
on  like  ground,  the  court  permitted  appellee  to  testify  as  follows:  "I 
done  a  good  deal  while  I  lived  there;  I  could  tell  a  heap  of  it.  I 
hauled  wood,  cut  wood,  I  fed  cattle,  I  fed  mules,  collected  rents,  har- 
nessed the  old  man's  buggy  and  carried  him  almost  every  place  that 
there  was  anything  to  see  to — I  went  with  him.  I  attended  to  putting 
up  hay;  there  was  about  500  or  600  acres  of  meadow.  I  superin- 
tended the  putting  up  of  that  hay  while  I  was  there.  I  have  never  re- 
ceived one  cent  in  compensation  for  what  I  done  while  living  on  the 
Braden  place."  And  further,  to  testify  as  follows:  "When  I  moved 
to  Mr.  Braden's  place  I  took  there  with  me  300  bushels  of  corn,  1,000 
pounds  of  pork,  some  sugar  and  coffee.  The  corn  was  put  into  Mr. 
Braden's  crib  and  fed  out  to  my  horses  and  his.  The  other  supplies  I 
carried  there  was  cooked  and  eaten  there.  Supplies  were  furnished  by 
me  while  I  lived  there.  I  bought  them  up  town  at  the  grocer's.  I 
could  not  state  what  proportion  of  the  supplies  used  on  the  place  was 
furnished  by  me."  Appellant  duly  excepted  to  the  action  of  the  court 
in  admitting  as  evidence  the  testimony  quoted  above.  The  trial  was 
before  a  jury,  and  the  appeal  is  from  a  judgment  in  favor  of  appellee 
for  the  sum  of  $471.40,  interest  and  costs. 


After  stating  the  case  as  above. — Appellant's  first,  second  and  sixth 
assignments  of  error  are  predicated  upon  the  action  of  the  court'  in 
admitting  as  evidence  the  testimony  of  appellee  and  his  wife  quoted 
in  the  foregoing  statement.  If  the  testimony  of  Mrs.  Hobbs  referred 
to  should  have  been  excluded  had  she  by  name  been  a  party  to  the 
suit,  the  fact  that  she  was  not  such  a  party  would  not  be  a  reason  for 
overruling  the  objection  to  it.  The  recovery  sought  was  on  behalf  of 
the  community  estate  between  herself  and  her  husband,  and  therefore 
she  was  a  real  party  to  the  suit.  That  the  wife  in  such  a  suit  can  not, 
unless  called  to  do  so  by  the  opposite  party,  testify  to  transactions 
had  by  her,  or  by  her  husband,  with  the  decedent,  is  not  an  open 
question  in  this  State.  It  is  settled  that  she  can  not  testify  as  to  such 
transactions.  Simpson  v.  Brotherton,  62  Texas,  170;  Anglin  v.  Bar- 
low, 45  S.  W.,  827;  Paddock  v.  Lewis,  13  Texas  Civ.  App.,  265; 
Hedges  v.  Williams,  26  Texas  Civ.  App.,  551.  Her  testimony,  there- 
fore, is  to  be  treated  as  that  of  a  party  to  the  suit,  and  its  admissibility 
must  be  determined  with  reference  to  the  rules  applicable  to  the  testi- 
mony of  appellee,  her  husband.  The  statute  declares  that  "in  actions 
by  or  against  executors  ...  in  which  judgment  may  be  rendered 
for  or  against  them  as  such,  neither  party  shall  be  allowed  to  testify 
against  the  other  as  to  any  transaction  with  or  statement  by  the  testa- 
tor ..  .  unless  called  to  testify  thereto  by  the  opposite  party." 
1  Sayles'  Stats.,  art.  2302.  Was  the  testimony  of  appellee,  or  that  of 
his  wife,  as  quoted,  as  to  a  transaction  or  transactions  by  either  of 
them  with  Braden  ?  We  think  it  must  be  answered  that  portions  of 
the  testimony  of  each  clearly  were  as  to  such  transactions.  "Mv  hus- 
band," Mrs.  Hobbs  testified,  "would  go  with  Uncle  Jimmie  (Braden) 
—take  him  every  place  he  wanted  to  go  and  waited  on  him  all  over  the 
place ;  that  is,  in  feeding  and  tending  to  all  of  the  stock  and  all  out- 
side work— everything."     Going  with  Braden,  taking  him  from  place 
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to  place  and  waiting  on  him,  when  sought  to  be  made  the  basis  of  a 
recovery  of  compensation  therefor,  certainly  were  "transactions  with" 
Braden.  So,  as  clearly,  was  carrying  him  "most  every  place  that  there 
was  anything  to  see  to,"  as  testified  to  by  appellee,  a  transaction  by 
him  with  Braden.  Garwood  v.  Schlichenmaier,  25  Texas  Civ.  App., 
176;  Williams  v.  Walden,  100  S.  W.,  900;  Abbott  v.  Stiff,  81  S.  W., 
563;  Johnson  v.  Loehhart,  16  Texas  Civ.  App.,  32,  40  S.  \V.,  640. 
And,  while  not  so  well  satisfied  about  it,  we  think  appellee's  testimony 
that  groceries  purchased  by  him  were  used  by  Braden,  also  was  within 
the  inhibition  of  the  statute. 

The  remainder  of  the  testimony  of  appellee  and  his  wife  admitted 
as  evidence  over  appellant's  objection,  we  think  was  not  inadmissible 
on  the  ground  stated.  It  was  as  to  what  the  witnesses  respectively  did, 
and  not  as  to  "transactions  with"  the  decedent.  Potter  v.  Wheat,  53 
Texas,  408. 

The  testimony  of  Mrs.  Hobbs  as  quoted,  having  been  objected  to  in 
its  entirety,  and  portions  of  same  being  admissible  and  other  portions 
inadmissible  did  the  court  err  in  overruling  the  objection  thereto  and 
in  admitting  the  testimony  as  evidence?  We  think  not.  The  rule 
seems  to  be  that  "if  the  exception  goes  to  the  whole  of  the  testimony 
complained  of,  and  a  part  is  admissible,  the  objection  to  the  evidence 
will  not  be  considered."  Dolan  v.  Meehan,  80  S.  W.,  101;  St.  Louis 
S.  W.  By.  Co.  v.  Frazier,  87  S.  W.,  400;  International  &  G.  N.  By. 
Co.  v.  Cuneo,  47  Texas  Civ.  App.,  622,  108  S.  W.,  718;  Wandelohr  v. 
Grayson  County  Bank,  106  S.  W.,  416;  Tuttle  v.  Moody,  100  Texas, 
240,  97  S.  W.,  1037;  Khodes-Haverty  Furniture  Co.  v.  Henry,  67  S. 
W.,  341 ;  Texas  &  P.  By.  Co.  v.  Hall,  31  Texas  Civ.  App.,  464,  72  S. 
W.,  1053;  Moore  v.  The  Bank  of  the  Metropolis,  38  U.  S.,  302,  10 
Law  ed.,  173.  For  a  like  reason — that  is,  because  a  portion  of  it 
was  admissible — the  court  did  not  .err  in  overruling  appellant's  objec- 
tion to  the  testimony  of  appellee  quoted  in  said  statement.  The  assign- 
ments specified,  therefore,  must  be  overruled. 

One  Crow  and  his  son  having  testified  to  a  conversation  they  asserted 
they  had  had  with  appellee,  in  the  course  of  which  appellee  made  cer- 
tain statements  tending  to  show  the  terms  of  the  contract  between 
himself  and  Braden  and  a  compliance  by  the  latter  with  his  obligations 
thereunder,  appellee,  after  testifying  that  he  had  had  no  such  conver- 
sations with  the  Crows  as  the  one  recounted  by  them,  over  appellant's 
objection  was  permitted  to  further  testify  as  to  other  and  different 
statements  which  he  asserted  he  had  made  to  the  Crows  in  a  conversa- 
tion between  himself  and  them.  The  grounds  of  appellant's  objection 
were  that  the  conversation  testified  to  by  appellee  was  another  and  dif- 
ferent one  from  that  testified  to  by  the  Crows,  was  self-serving,  and 
within  the  inhibition  of  the  statute  above  referred  to,  because  it  de- 
tailed transactions  by  appellee  with  the  decedent  Braden,  and  as  well 
statements  by  him  in  regard  to  such  transactions.  If  the  conversa- 
tion testified  to  by  appellee  was  not  the  conversation  testified  to  by 
the  Crows,  the  objection  interposed  by  appellant  to  appellee's  testi- 
mony should  have  been  sustained.  But  the  elder  Crow  and  appellee 
both  testified  that  they  had  never  had  more  than  one  conversation 
with   each   other  involving  matters  they   respectively  were  testifying 
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about,  and  each  denied  that  the  conversation  as  detailed  by  the  other 
ever  occurred.  If  the  testimony  objected  to,  instead  of  referring  to 
another  and  different  conversation,  was  appellee's  version  of  the  con- 
versation testified  to  by  the  Crows,  we  think  it  was  admissible.  1  El- 
liott on  Ev.,  sec.  241,  p.  351;  1  Ency.  of  Ev.,  p.  608,  note;  St.  Louis 
S.  W.  Ry.  Co.  v.  Prazier,  87  S.  W.,  400;  Fidelity  &  Casualty  Co.  v. 
Dorough,  107  Fed.,  393.  It  was  competent  for  appellee  not'  only  to 
deny  the  statements  in  the  conversation  attributed  to  him  by  the 
Crows,  but  also  to  support  such  denial  by  giving  his  version  of  the 
conversation.  Whether  the  testimony  objected  to  referred  to  the  con- 
versation detailed  by  the  Crows  or  to  another  conversation  presented  a 
question  for  determination  by  the  trial  court  in  ruling  on  the  admissi- 
bility of  said  testimony.  The  sufficiency  of  the  predicate  laid  to  jus- 
tify the  admission  of  the  testimony  is  attacked  in  no  other  way  than 
by  an  assumption  in  the  assignment  that  it  was  shown  that  the  con- 
versation recounted  by  appellee  occurred  at  a  time  and  place  different 
from  the  time  and  place  when  and  where  the  conversation  recounted 
by  the  Crows  occurred.  We  do  not  think  it  so  indisputably  appears 
from  the  record.  Both  the  Crows  and  appellee  testified  that  the  con- 
versation they  respectively  recounted  occurred  at  the  elder  Crow's 
home.  The  time  it  occurred  was  fixed  by  the  Crows  as  in  April,  1905, 
while  appellee  by  his  testimony  did  not  fix  a  time.  In  the  condition 
stated  of  the  record,  we  think  the  assignment  should  be  overruled. 

The  trial  court  did  not  err  in  instructing  the  jury,  if  they  found 
for  appellee,  to  find  in  his  favor  as  interest  six  percent  on  the  sum 
they  believed  to  be  due  to  him  by  Braden  on  December  28,  1905.  Ap- 
pellant's contention,  based  on  the  ruling  in  Close  v.  Fields,  2  Texas, 
238,  that,  unless  stipulated  for,  interest  is  not  recoverable  in  a  suit  for 
a  breach  of  a  verbal  contract,  can  not  be  sustained,  in  view  of  the  hold- 
ing in  Watkins  v.  Junker,  90  Texas,  586,  and  other  cases.  See  Weaver 
v.  Goodman,  51  S.  W.,  862;  San  Antonio  &  A.  P.  Ry.  Co.  v.  Timon, 
110  S.  W.,  83;  Gulf,  C.  &  S.  F.  By.  Co.  v.  Graves,  45  Texas  Civ.  App., 
375,  101  S.  W.,  488. 

In  support  of  the  allegation  in  his  petition  that  he  had  presented 
to  appellant  as  Braden's  executor  an  account  for  $1,800  covering  the 
services  on  which  he  sought  a  recovery,  and  that  appellant  as  such  ex- 
ecutor had  rejected  same,  appellee  offered  as  evidence  an  account,  and 
the  endorsement  thereon,  as  follows: 

"Estate  of  James  M.  Braden  to  J.  P.  Hobbs,  Dr. 

"To  services  rendered  from  December  28,  1902,  to  December  28, 
1905,  30  months,  at  $50  per  month,  said  time  being  employed  in  super- 
intending his  farms,  stock,  and  managing  his  business  for  him,  under 
an  agreement  made  by  the  said  James  M.  Braden,  to  pay  said  Hobbs 
and  his  wife,  and  pay  them  well  if  they  would  move  to  his  home  and 
care  for  him    .     .    .    $1,800. 


« 


The  State  of  Texas,  county  of  Lamar. 
Before  the  undersigned  authority  this  day  personally  appeared  J. 
P.  Hobbs,  who,  on  oath,  says  that  the  attached  claim  of  eighteen  hun- 
dred dollars,  against  the  estate  of  James  M.  Braden,  deceased,  is  just, 
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and  that  all  legal  offsets,  payments  and  credits,  known  to  affiant,  have 
been  allowed. 

"J.  P.  Hobbs. 
"Sworn  to  and  subscribed  before  me,  this  17th  day  of  April,  A.  D. 
1907. 

"Wm.  Hodges, 
"Notary  Public,  Lamar  Co.,  Texas. 

"The  within  claim  of  J.  P.  Hobbs  against  the  J.  M.  Braden  estate 
having  been  presented  to  me  for  allowance,  I  hereby  reject  the  same. 

"G.  W.  Wells, 
"Executor  of  the  J.  M.  Braden  estate/' 

The  court  admitted  the  account  as  evidence,  over  appellant's  ob- 
jection thereto  on  the  ground  that  there  was  a  variance  between  it  and 
the  account  declared  upon  in  the  petition,  in  that  the  account  offered 
as  evidence  was  only  for  services  rendered  to  Braden  in  superintending 
his  farms  and  managing  his  business,  while  the  account  declared  upon 
was  also  for  certain  personal  services,  manual  labor,  etc.,  alleged  to 
have  been  performed  for  Braden  by  appellee  and  his  wife.  After  the 
court  had  admitted  as  evidence  the  account  offered  by  appellee,  appel- 
lant asked  the  court  "to  strike  from  the  record,  exclude  and  withdraw 
from  the  jury  all  testimony  of  said  plaintiff  (appellee)  and  his  wife, 
Mrs.  Hobbs,  as  to  personal  services  rendered  said  Braden  by  Mrs. 
Hobbs,  and  work  and  labor  performed  by  her  for  him,  and  all  testi- 
mony as  to  manual  labor  and  work  performed  by  plaintiff  for  said 
Braden  and  all  services  rendered  by  plaintiff  in  the  way  of  waiting 
upon  him  and  personal  care  and  attention  rendered  by  plaintiff  to  said 
Braden,"  upon  the  ground  that  the  account  proven  to  have  been  pre- 
sented to  and  rejected  by  him  as  executor  "did  not  contain  any  charge 
for  such  labor,  personal  care  and  attention  and  services,  but  was  only 
for  services  rendered  by  plaintiff  in  superintending  said  Braden's  farms 
and  stock  and  managing  his  business  for  him.  The  court  overruled 
the  motion,  and  also  refused  to  instruct  the  jury,  as  appellant  requested 
him  to  do,  not  to  find  for  appellee  anything  on  account  of  his  wife's 
services  "in  keeping  house  for  and  waiting  upon  Braden  nor  for 
manual  labor  and  services  rendered  said  Braden  by  plaintiff." 

In  passing  upon  the  assignments  presenting  for  revision  the  action 
of  the  court  in  the  particulars  just  stated,  it  is  proper  first  to  deter- 
mine whether  the  claim  made  the  basis  of  appellee's  suit  was  such  a 
claim  as  must  have  been  rejected  by  the  executor  before  a  suit  could 
be  maintained  on  it.  1  Sayles'  Stats.,  art.  2082;  Thompson,  Adm'r, 
v.  Branch's  Adm'r,  35  Texas,  25;  Ballard  v.  Murphy,  15  S.  W.,  42. 
The  claim  was  "for  money  against  an  estate,"  and  the  amount,  if  any, 
justly  due  appellee  on  it,  though  unliquidated,  was  capable  of  ascer- 
tainment by  proof  made  in  the  ordinary  way.  If  we  regarded  the 
question  presented  as  an  open  one,  keeping  in  mind  the  purposes  of 
the  statute  (Graham  v.  Vining,  1  Texas,  644;  Garrett  v.  Gaines,  6 
Texas,  441),  we  would  be  strongly  inclined  to  hold  the  claim  to  be  one 
which  must  have  been  presented  to  and  rejected  by  the  executor  be- 
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fore  the  suit  could  be  maintained.  But  it  seems  to  be  settled  that 
claims  for  unliquidated  amounts  need  not  be  so  presented  and  rejected 
as  a  prerequisite  to  the  holder's  right  to  sue  thereon.  Evans  v. 
Hardeman,  15  Texas,  483 ;  Perriirs  Adm'r  v.  Mooneyes  "  Ex'rs,  33 
Texas,  224;  Sutton  v.  Page,  4  Texas,  142;  King  v.  Cassidy,  36  Texas, 
538;  Blum  v.  Welborne,  58  Texas,  159.  In  the  Evans-Hardeman  case 
cited  above,  Evans  had  located  a  land  certificate  for  Hardeman  and  for 
his  services  was  to  have  one-half  of  the  land.  The  location  as  made 
was  not  satisfactory  to  Hardeman,  but  he  accepted  it  as  a  performance 
on  the  part  of  Evans  of  his  obligation  under  the  contract  between  them 
covering  the  location  of  the  certificate,  on  Evans'  guaranty  to  him  of 
$1  per  acre  for  his  part  of  the  land  located.  Evans  expected  to  nego- 
tiate a  sale  of  the  land  in  New  York,  but  died  before  he  had  done  so. 
The  suit  was  by  Hardeman  against  Evans'  administrator  on  Evans' 
guaranty,  for  the  difference  between  the  market  value  of  the  land 
and  its  value  at  $1  per  acre.  Hardeman  having  recovered  a  judgment, 
on  appeal  it  was  objected  that  his  claim  had  not  been  presented  to 
Evans'  administrator  before  the  suit  thereon  was  commenced.  In  dis- 
posing of  this  objection  the  court  said :  "It  is  a  sufficient  answer  that 
the  petition  was  framed  with  a  double  aspect  in  respect  to  the  relief 
sought.  In  the  aspect  in  which  it  was  maintainable,  and  was  main- 
tained, it  was  a  demand  for  uncertain  or  unliquidated  damages,  being 
the  amount  which  the  land  fell  short  in  value  of  the  sum  of  one  dol- 
lar per  acre;  and  being  a  sum  which  was  uncertain,  and  could  only 
be  rendered  certain  by  proof,  it  was  not  necessary  that  it  should  have 
been  presented  to  the  administrator  for  allowance."  In  Ferrill's  Adm'r 
v.  Mooney's  Ex'r,  supra,  the  action  was  to  recover  the  value  of  certain 
hogs  belonging  to  the  Ferrill  estate,  alleged  to  have  been  killed  by 
Mooney  in  his  lifetime.  The  claim  had  been  presented  to  and  re- 
jected by  Mooney's  executor,  but  suit  thereon  had  not  been  commenced 
within  ninety  days  after  it  was  so  rejected,  as  was  required  by  the 
statute.  In  passing  upon  a  question  made  as  to  whether  it  was  neces- 
sary that  the  claim  should  have  been  presented  to  and  rejected  by  the 
executor  before  a  suit  thereon  could  be  maintained,  the  court  said: 
"The  words  'claim  for  money'  have  received  the  construction  of  this 
court  to  mean  liquidated  claims.  (Hall  v.  McCormick,  7  Texas,  275.) 
It  certainly  could  not  be  in  the  minds  of  the  legislature  to  cause  a 
party  to  make  oath  as  to  the  amount  due  on  a  claim  upon  which  there 
had  been  no  agreement  between  the  parties,  and  thus  open  a  door  to 
perjury,  and  to  favor  a  person  in  an  inverse  ratio  to  his  conscience." 
If,  as  seems  to  be  the  case,  the  effect  of  the  decisions  cited  is  to  hold 
the  statute  operative  only  when  the  claim  for  money  is  a  liquidated 
one,  it  is  clear  that  appellee's  claim  was  not  within  the  statute  and  as 
a  prerequisite  to  a  suit  thereon  need  not  have  been  rejected  by  appel- 
lant as  Braden's  executor.  As,  out  of  respect  to  what  we  believe  to  be 
the  construction  placed  upon  the  statute  by  the  Supreme  Court  in  the 
cases  cited  above,  we  feel  constrained  to  hold  that  the  claim  sued  upon 
was  one  which  need  not  have  been  presented  to  the  executor,  it  is 
unnecessary  to  determine  whether,  on  the  grounds  urged,  the  claim 
rejected  by  the  executor  should  have  been  excluded  as  evidence  or  not. 
We  do  not  think  the  charge  of  the  court  was  erroneous  in  the  par- 
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ticular  pointed  out  in  the  eighth  assignment,  nor  do  we  think  the 
court  erred  in  refusing  to  give  to  the  jury  the  special  charge  requested 
by  appellant,  referred  to  in  his  tenth  assignment.  Both  of  said  as- 
signments therefore  are  overruled,  as  is  also  the  twelfth,  which  ques- 
tions the  sufficiency  of  the  evidence  to  support  the  verdict  of  the  jury. 
The  evidence  as  it  appears  in  the  record  we  think  is  sufficient  to  sup- 
port the  amount  found  in  appellee's  favor.    The  judgment  is  affirmed. 

Affirmed. 
Justice  Hodges  disqualified  and  not  sitting. 


City  op  Paris  v.  T.  W.  Jenkins. 

Decided  November  4,  1909. 

1.— City — Dumping  Ground — Nuisance — Negligence. 

A  city,  in  maintaining  a  dumping  ground  for  its  garbage,  acts  in  its 
corporate,  as  distinguished  from  its  governmental  capacity,  and  is  liable  for 
damages  to  the  property  of  an  adjacent  proprietor  thereby,  irrespective  of 
negligence.   - 

8. — Damages — Nuisance — Temporary  or  Permanent. 

The  measure  of  damages  to  the  proprietor  of  land  by  maintaining  a  dump- 
ing ground  for  city  garbage  constituting  a  nuisance  upon  adjoining  premises, 
is  not  the  difference  in  the  value  of  his  premises  without  the  nuisance  and 
that  with  the  nuisance  maintained  and  considered  as  permanent,  but  the 
depreciation  in  its  rental  value  while  the  nuisance  was  so  maintained,  where 
it  consisted,  not  in  injury  to  the  soil,  but  in  offensive  odors  rendering  use  of  the 
residence  and  cultivation  of  the  soil  unwholesome  and  disagreeable,  and  the 
nuisance  was  capable  of  abatement,  and  plans  were  being  carried  out  by  the 
city  for  decreasing  or  putting  an  end  to  it. 

S. — Nuisance — Damages— Pleading. 

Where  plaintiff's  pleading  seeks  recovery  for  damages  to  his  property  only 
on  the  basis  of  its  permanent  depreciation  by  an  unaba table  nuisance,  there 
can  be  no  recovery  for  mere  temporary  injury,  governed  by  a  different  measure 
of  damages. 

Appeal  from  the  District  Court  of  Lamar  County.  Tried  below  be- 
fore Hon.  T.  D.  Montrose. 

Edgar  Wright,  for  appellant. — The  charge  of  the  court  instructs  the 
jury  to  find  for  plaintiff  if  the  establishment  and  use  of  the  dump 
grounds  near  plaintiff's  premises  injured  it,  when  defendant  would 
only  be  responsible  if  it  were  guilty  of  negligence  in  so  doing.  City 
of  Paris  v.  Tucker,  93  S.  W.,  233;  Parker  v.  City  Lands,  28  S.  W., 
1084;  San  Antonio  v.  Mackey,  14  Texas  Civ.  App.,  210,  and  cases 
cited. 

The  undisputed  evidence  showed  that,  if  there  was  any  injury  to  the 
plaintiff's  premises,  same  was  not  a  permanent  injury,  but  was  a  tem- 
porary injury,  which  in  its  very  nature  would  and  could  be  abated  at 
any  time,  and  the  proper  measure  of  damages  would  be  the  difference 
in  the  rental  value  of  the  premises  with  and  without  the  nuisance.  San 
Antonio  v.  Mackey,  14  Texas  Civ.  App.,  212;  San  Antonio  v.  Mackey, 
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22  Texas  Civ.  App.,  145;  Cane  Belt  Ry.  v.  Ridgeway,  38  Texas  Civ. 
App.,  108. 

There  was  evidence  that  the  nuisance  was  temporary,  that  defendant 
intended  to  abate  same,  and  that  there  was  no  difference  in  the  rental 
value  of  the  premises  with  and  without  the  nuisance,  and,  if  the  jury 
so  believed,  defendant  was  entitled  to  a  verdict.  Amschild  v.  City  of 
San  Antonio,  69  S.  W.,  496. 

D.  K.  Fooshe,  for  appellee.     (No  briefs  reached  the  reporter.) 

WILLSON,  Chief  Justice. — Appellee  owned  a  tract  of  about 
thirty-one  acres  of  land,  situated  about  two  miles  north  of  the  City  of 
Paris.  The  city  owned  a  tract  of  about  ten  acres  of  land  adjacent  to 
appellee's  tract,  and  used  same  as  a  dumping  ground  for  dead  animals, 
garbage  and  refuse  of  all  kinds.  The  suit  was  by  appellee  against  ap- 
pellant. In  his  petition  appellee  alleged  as  follows:  "That  since  the 
1st  day  of  January,  1902,  and  up  to  and  including  the  present  time, 
the  defendant,  the  City  of  Paris,  dumped  and  caused  to  be  dumped, 
and  is  dumping  and  causing  to  be  dumped,  all  manner  of  offensive 
garbage,  dead  animals,  waste  matter  and  refuse  of  all  kinds  from  the 
streets  and  residents  of  said  City  of  Paris,  on  and  near  to  plaintiff's 
said  land  and  near  his  place  of  residence  thereon,  by  reason  of  which 
dumping  a  very  offensive,  unhealthy  scent  was  cast  onto  and  over 
plaintiff's  land,  into  and  around  his  residence,  and  that  noxious  vapors 
and  smell  therefrom  constantly  invaded  his  premises  and  were  wafted 
over  his  land,  and  are  still  being  carried  over,  on  to,  around  and  into 
his  said  house,  and  that  same  is  so  noxious  and  the  effluvia  so  strong 
and  poisonous  that  it  is  unsafe,  uncomfortable  and  dangerous  to  reside 
on  said  land,  or  to  use  and  cultivate  it,  and  renders  it  unfit  for  any 
purpose  and  almost  entirely  worthless.  Plaintiff  further  states  that  his 
residence  is  situated  about  one  hundred  and  fifty  yards  southwesterly 
direction  from  where  said  dumpage,  garbage  and  filth  is  dumped,  and 
he  says  that  the  air  is  constantly  filled  with  said  vapors  arising  from 
said  dumpage  as  above  described,  and  said  vapors  are  wafted  into  his 
house  to  such  an  extent  and  so  strong  and  disagreeable  as  to  render 
his  house  on  his  said  land  and  his  land  unhabitable,  and  his  said  land 
almost  valueless  and  permanently  injured,  thereby  destroying  said  land 
and  depriving  plaintiff  of  its  value.  That  defendant  has  permanently 
established  it  as  it  now  is  for  its  dumping  ground  for  the  purpose  of 
dumping  all  manner  of  filth,  garbage  and  dead  animals,  etc.,  from  the 
streets  and  residents  of  said  City  of  Paris,  to  remain  there  forever. 
Plaintiff's  said  land  is  situated  and  described  as  follows:  (Then  fol- 
lows description  of  land.)  That  said  land  is  worth  $4,000  without  the 
nuisance  above  complained  of,  but  is  not  worth  over  $500  now  by 
reason  of  said  nuisance  as  it  now  is,  if  that  much,  and  that  by  reason 
of  said  nuisance  plaintiff's  land  has  been  damaged  permanently  in  the 
sum  of  $3,500." 

The  appeal  is  from  a  judgment  for  the  sum  of  $175,  interest  and 
costs,  in  favor  of  appellee. 

After  stating  the  case  as  above. — Appellant  contends  that  it  is  not 


Iff09.]  City  op  Pabis  v.  Jenkins.  385 

liable  to  appellee  for  damages  suffered  by  him  in  consequence  of  the 
use  it  made  of  its  land,  unless  in  making  such  use  of  same  it  was 
guilty  of  negligence,  and  insists  that  the  charge  of  the  court  was  er- 
roneous, in  that  it  authorized  the  jury  to  find  for  appellee  in  the  ab- 
sence of  proof  of  negligence  on  its  part.  That,  in  disposing  of  its 
garbage  and  refuse,  a  city  acts  in  its  corporate  and  not  in  its  govern- 
mental capacity,  and  is  liable  as  an  individual  would  be  for  its  act  in 
thereby  creating  and  maintaining  a  nuisance,  seems  to  be  well  settled 
in  this  State.  City  of  Coleman  v.  Price,  117  S.  W.,  905;  Ostrom  v. 
City  of  San  Antonio,  94  Texas,  523;  City  of  Galveston  v.  Posnainsky, 
62  Texas,  127 ;  City  of  Ft.  Worth  v.  Crawford,  74  Texas,  405 ;  City 
of  Sherman  v.  Langham,  13  S.  W.,  1042.  That  an  individual,  creat- 
ing and  maintaining  on  his  own  land  such  a  nuisance  as  the  one  com- 
plained of,  without  respect  to  whether  in  so  doing  he  had  been  negli- 
gent or  not,  would  be  liable  to  an  adjacent  owner  thereby  injured,  is 
clear.  Joyce  on  Nuisances,  sec.  16?;  Frost  v.  Berkeley  Phosphate  Co., 
42  S.  C,  402,  26  L.  R.  A.,  693.  Therefore  we  are  of  the  opinion  that 
the  court  did  not  err  in  the  portion  of  his  charge  referred  to. 

The  court  instructed  the  jury,  in  the  event  they  found  in  appellee's 
favor,  that  the  measure  of  his  damages  would  be  "the  difference  in  the 
market  value  of  his  premises  without  the  dumping  ground  and  the 
market  value  of  the  premises  with  the  dumping  ground  established 
where  it  is/'  Appellant  insists  that  the  instruction  was  erroneous,  be- 
cause "the  undisputed  evidence  showed  that,  if  there  was  any  injury 
to  appellee's  premises,  same  was  not  a  permanent  injury,  but  wa^  a 
temporary  injury,  which  in  its  very  nature  would  and  could  be  abated 
at  any  time."  In  his  pleading  appellee  did  not  charge,  and  the  testi- 
mony did  not  show,  injury  to  the  land  as  such.  The  injury  alleged  and 
the  injury  which  the  evidence  tended  to  establish  was  such  alone  as 
was  caused  by  noisome  smells  and  poisonous  gases  emanating  from  the 
refuse  on  the  dumping  ground  and  corrupting  the  air  on  appellee's 
premises.  The  evidence  was  that  the  refuse  was  dumped  on  the  sur- 
face of  the  ground.  That  it  could  be  removed  and  the  nuisance 
thereby  be  abated  was  established  by  uncontradicted  testimony.  There 
was  evidence  tending  to  show  that  the  use  made  of  appellant's  land 
as  a  place  to  dump  its  refuse  had  decreased  as  it  had  extended  its 
sewer  system,  and  would  continue  to  decrease  as  said  system  was  fur- 
ther extended ;  and  there  was  also  evidence  tending  to  show  preparation 
by  appellant  to  construct  an  abattoir  which  would  enable  it  to  alto- 
gether dispense  with  the  use  of  the  land  as  a  place  on  which  to  dump 
dead  animals.  From  the  testimony  referred  to,  which  is  undisputed 
by  anything  in  the  record,  it  is  clear,  we  think,  that  the  nuisance  and 
the  injury  occasioned  by  it  to  appellee's  property,  must  be  regarded  as 
a  temporary  and  not  as  a  permanent  nuisance  or  injury.  In  such  a 
case  it  seems  to  be  well  settled  that  the  depreciation  in  rental  value, 
and  not  a  depreciation  in  the  market  value,  of  property  injured  must 
be  looked  to  as  the  measure  of  its  owner's  damages.  City  of  San  An- 
tonio v.  Mackey,  22  Texas  Civ.  App.,  145;  Baugh  v.  Texas  &  "N".  0. 
By.  Co.,  80  Texas,  59;  Cane  Belt  Ry.  Co.  v.  Ridgeway,  38  Texas  Civ. 
App.,  108;  McGill  v.  Pintsch  Compressing  Co.,  118  N.  W.,  789;  Joyce 
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on  Nuisances,  sec.  170.  In  City  of  San  Antonio  v.  Mackey,  cited 
above,  a  case  in  many  respects  similar  to  this  one,  the  court  said: 
"The  recovery  of  damages  is  sought  in  this  case  on  the  ground  that  the 
stenches  and  odors  arising  from  the  deposits  of  garbage  and  filth  made 
by  the  city  had  rendered  the  dwelling  of  the  plaintiff  untenable,  there- 
by destroying  its  rental  value  and  causing  permanent  depreciation  in 
the  value  of  the  property  by  reason  of  the  odors  and  the  reputation 
as  to  unhealthfulness  acquired  therefrom.  It  is  not  alleged  that  there 
was  any  permanent  injury  to  the  soil  by  reason  of  the  deposits,  but 
the  claim  for  damages  is  made  to  rest  upon  the  existence  of  the  stench 
arising  from  the  garbage.  It  follows  that  unless  the  cause  of  the  odors 
is  of  such  a  nature  that  it  can  not  be  removed,  there  could  be  no  per- 
manent damage.  There  is  no  evidence  that  tends  to  prove  that  the 
odors  are  permanent  in  their  injury.  .  .  .  There  was  no  testi- 
monv  to  the  effect  that  the  nuisance  could  not  be  abated.  .  .  .  The 
testimony  clearly  established  the  temporary  character  of  the  nuisance, 
and  independent  of  the  testimony,  experience  and  reason  would  seem 
to  teach  that,  in  the  very  nature  of  things,  deposits  made  on  or  near 
the  surface  can  be  removed.  .  .  .  Such  being  the  case  presented 
by  the  evidence,  the  depreciation  in  the  market  value  of  the  land  was 
not  the  measure  of  damages,  and  the  charge  presenting  that  issue  to 
the  jury  can  have  no  other  tendency  than  that  of  misleading  them. 
As  to  a  nuisance  capable  of  abatement,  the  depreciation  in  the  value 
of  the  property  can  have  no  applicability.  The  settled  rule  of  damages 
in#such  cases  is  the  difference  in  the  rental  value  with  and  without 
the  nuisance."  And  see  City  of  San  Antonio  v.  Mackey,  36  S.  W., 
760. 

For  the  error  in  the  trial  court's  instructions  to  the  jury  as  to  the 
measure  of  appellee's  damages,  the  judgment  will  be  reversed.  As  the 
cause  will  be  remanded  for  a  new  trial,  the  assignment  questioning  the 
sufficiency  of  the  evidence  will  not  be  noticed  further  than  to  say  that 
if  on  another  trial  the  pleadings  on  the  part  of  appellee  remain  as 
they  are,  and  there  is  again  an  absence  of  evidence  tending  to  show  a 
permanent  injury  to  his  land,  the  jury  should  be  instructed  to  return 
a  verdict  in  favor  of  appellant. 

Reversed  and  remanded. 


G.  I.  Dorman,  Administrator,  v.  E.  B.  Grace  et  al. 

Decided  November  4,  1909. 

Estates  of  Decedents — Homestead — Descent. 

The  homestead  of  a  decedent  which  was  set  apart  to  the  widow  in 
administration,  descends  to  his  heirs  on  her  death,  though  they  are  collateral 
relatives,  he  leaving  no  direct  descendants.  It  does  not,  in  such  case,  revert  to 
his  estate  or  become  subject  to  sale  for  his  debts  at  the  hands  of  his  administra- 
tor.     (Rev.  Stats.,  arts.  2046,  2055,  2060). 

Appeal  from  the  District  Court  of  Fannin  County.    Tried  below  be- 
fore Hon.  Ben  H.  Denton 

M.  L.  Morris  and  McOrady  <f*  McMahon,  for  appellants. 
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Richard  B.  Setnple,  for  appellees. 

HODGES,  Associate  Justice. — Charles  D.  Grace  during  his  life- 
time was  a  resident  of  Fannin  County.  On  the  day  of  Febru- 
ary, 1906,  he  died  intestate,  leaving  surviving  him  a  wife  but  no  chil- 
dren. At  the  time  of  his  death  he  and  his  wife  resided  upon  the  land 
involved  in  this  suit,  as  a  part  of  his  homestead,  and  which  his  wife 
continued  to  occupy  as  her  homestead  until  her  death,  which  occurred 

on  the  day  of  February,  1908.     The  homestead  consisted  partly 

of  community  property  of  Charles  D.  Grace  and  his  wife  and  partly 
of  his  separate  property,  aggregating  about  thirty  acres  of  land.  Grace 
left  neither  father  nor  mother,  and  his  only  heirs  were  his  wife  and 
the  appellees  herein,  E.  B.  Grace,  a  brother,  Virginia  Freeman,  a  sis- 
ter, and  E.  H.  Grace,  a  nephew.  At  the  time  of  his  death  the  estate 
of  Charles  D.  Grace  was  insolvent,  and  there  are  now  over  $1,000  in 
valid  claims  against  his  estate  which  have  been  duly  probated  and  re- 
main unpaid.  On  the  day  of  April,  1908,  the  appellant.  Dor- 
man,  was  appointed  administrator  of  the  estate  of  Charles  1).  Grace 
by  the  County  Court  of  Fannin  County,  and  thereafter  qualified  as 
such  by  making  the  bond  and  taking  the  oath  required  by  law,  and 
was  and  is  now  the  duly  qualified  and  acting  administrator.  No  let- 
ters of  administration  had  previously  been  taken  out  on  the  estate  of 
Grace.  In  September,  1908,  a  suit  was  instituted  in  the  District 
Court  of  Fannin  Countv  by  the  administrator  of  L.  M.  Grace,  the  de- 
ceased  wife  of  Charles  D.  Grace,  against  the  appellant  and  the  appel- 
lees in  this  suit,  seeking  a  partition  of  the  estate.  A  judgment  was 
accordingly  rendered  dividing  the  land,  decreeing  six  acres  in.  contro- 
versy to  the  defendants  in  that  suit,  who  are  the  plaintiffs  and  de- 
fendant in  the  present  suit.  In  that  suit  no  issue  was  made  or  ad- 
judicated as  to  the  respective  rights  of  Dorman,  the  administrator,  and 
the  appellees,  the  only  issue  being  as  to  the  right  of  the  administrator 
of  the  estate  of  L.  M.  Grace  as  against  the  other  parties  to  a  portion 
of  the  estate  left  by  Grace  and  wife. 

This  suit  was  instituted  by  the  appellees,  the  brother,  sister  and 
nephew  of  Charles  D.  Grace,  against  Dorman  as  the  administrator,  to 
recover  the  six  acres  apportioned  to  them  in  the  partition  suit  men- 
tioned above.  Dorman  in  his  answer  plead  a  general  demurrer,  gen- 
eral denial  and  not  guilty.  A  judgment  was  rendered  in  favor  of  the 
plaintiffs  in  the  court  below,  from  which  the  administrator  prosecutes 
this  appeal. 

The  only  issue  presented  is  whether  the  homestead,  after  the  death 
of  Mrs.  Grace,  became  subject  to  the  payment  of  the  debts  of  Charles 
D.  Grace.  If  it  did,  then  the  appellant,  as  the  duly  appointed  admin- 
istrator, was  entitled  to  the  possession  of  the  property  for  the  purposes 
of  administration.  If  it  did  not  so  become  liable,  then  he  had  no  such 
right  and  the  judgment  of  the  court  below  should  he  affirmed. 

It  will  be  observed  that  the  question  is  not  whether  the  homestead 
remains  exempt  upon  the  death  of  the  head  of  the  family  leaving  no 
constituents  of  the  family  authorized  under  the  law  to  have  it  set  apart 
to  them,  but  whether,  after  the  death  of  the  only  remaining  constitu- 
ent to  whom  it  had  been  set  apart,  or  might  have  been  set  apart,  it  be- 
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comes  assets  in  the  hands  of  the  administrator  and  subject  to  the  debts 
of  the  deceased  husband.  Article  2046  of  the  Revised  Civil  Statutes 
provides  that  at  the  first  term  of  the  court,  after  an  inventory,  ap- 
praisement and  list  of  claims  have  been  returned,  it  shall  be  the  duty 
of  the  court  to  set  apart  to  the  use  and  benefit  of  the  widow  and  minor 
children  and  unmarried  daughters  remaining  with  the  family  of  the 
deceased,  all  such  property  of  the  estate  as  may  be  exempt  from  execu- 
tion or  forced  sale  by  the  Constitution  and  laws  of  the  State.  Article 
2055  provides  that  should  the  estate  upon  final  settlement  prove  to  be 
insolvent,  the  title  to  the  widow  and  children  to  all  the  property  and 
allowances  set  apart  or  paid  to  them  under  the  provisions  of  this  and 
the  preceding  chapter  shall  be  absolute  and  shall  not  be  taken  for  any 
of  the  debts  of  the  estate  except  as  thereinafter  provided.  The  last 
provisions  referred  to  make  the  exempt  property,  other  than  the  home- 
stead, subject  to  the  payment  of  funeral  expenses  and  expenses  of  last 
sickness,  when  presented  within  the  time  prescribed  by  law.  Article 
2060  provides  that  the  homestead  shall  not  be  liable  for  the  payment 
of  any  of  the  debts  of  the  estate  except  for  the  purchase  money,  taxes, 
or  for  work  and  material  used  in  constructing  improvements  thereon, 
etc.  From  the  foregoing  provisions  it  is  made  clear,  we  think,  that 
upon  the  death  of  the  husband  leaving  a  wife  or  any  constituents  of 
the  family  mentioned  in  the  statute  who  are  authorized  to  claim  the 
homestead  exemption,  the  latter  is  not  subject  to  the  payment  of  the 
deceased  husband's  debts,  and  is  therefore  no  part  of  the  assets  to  be 
administered.  This  view  is  supported  by  the  following  authorities: 
Zwernemann  v.  Rosenberg,  76  Texas,  522;  Childers  v.  Henderson,  76 
Texas,  664,  13  S.  W.,  481;  Cameron  v.  Morris,  83  Texas,  14,  18  S. 
W.,  422;  Roots  v.  Robertson,  93  Texas,  365;  Ford  v.  Sims,  93  Texas, 
586;  McAllister  v.  Godbold,  29  S.  W.,  417.  The  effect  of  the  statute 
is  to  completely  withdraw  the  homestead,  under  the  condition  de- 
scribed, from  administration,  and  to  exclude  it  from  the  assets  of  the 
estate  available  for  the  payment  of  the  debts  of  the  deceased.  This 
being  done,  there  is  no  other  provision  of  the  statute  that  attempts  to 
restore  it  at  any  future  time  or  upon  the  happening  of  any  future 
contingency.  If  the  exemption  was  intended  to  last  only  so  long  as 
the  statutory  constituents  of  the  family  lived  or  used  it  in  the  manner 
required  by  law,  there  could  be  no  good  reason  why  it  should  not  be 
applied  during  that  time  to  the  debts  of  the  husband,  subject  to  the 
possessory  and  other  rights  of  those  surviving  constituents.  Counsel 
for  appellant  suggest  that  it  is  inequitable  to  permit  collateral  heirs 
in  cases  like  the  present  to  defeat  the  claim  of  creditors  holding  valid 
claims  of  indebtedness  against  the  estate  of  the  deceased.  If  the  prop- 
erty would  be  exempt  in  the  hands  of  the  lineal  descendants  of  Grace, 
we  know  of  no  rule  that  would  prevent  collateral  heirs  from  invoking 
the  same  protection.  It  seems  that  the  property  derives  its  exempt 
character  from  the  fact  that  upon  the  death  of  the  husband  it  passes 
to  certain  designated  constituents  of  the  family,  and  in  conferring 
those  statutory  rights  the  homestead  is  absolutely  exempted.  Article 
2055  attempted,  in  case  where  the  estate  proves  insolvent,  to  make  the 
title  of  the  surviving  wife  and  other  constituents  of  the  family  to  whom 
a  homestead  had  been  set  apart  absolute,  but  our  Supreme  Court  has 
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held  in  several  cases  that  so  much  of  that  article  as  interfered  with 
the  rights  of  other  heirs  who  would  take  according  to  the  laws  of  de- 
scent and  distribution,  was  unconstitutional  and  void.  See  Roots  v. 
Robinson,  supra,  but  the  remainder  is  valid. 

The  principle  involved  is  so  fully  discussed  in  the  cases  we  have  cited 
that  we  deem  it  unnecessary  to  say  more.  The  judgment  of  the  court 
is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Brazos  Oil  &  Light  Company  v.  Charles  W.  Crawford,  by 

Next  Friend. 

Decided  November  6,  1909. 

Personal  Injuries — Insufficient  Evidence  of  Proximate  Came. 

In  a  suit  for  damages  for  personal  injuries  alleged  to  have  been  caused  by  the 
negligence  of  defendant  in  failing  to  furnish  plaintiff  with  sufficient  light  to 
enable  him  to  perform  his  duty  of  shoveling  cotton  seed  into  a  conveyor,  and 
in  failing  to  warn  plaintiff  of  a  change  in  the  position  of  the  conveyor,  evidence 
considered  and  held  insufficient  to  show  any  causal  connection  between  the 
negligence  alleged  and  plaintiff's  injuries. 

Appeal  from  the  District  Court  of  Knox  County.  Tried  below  be- 
fore Hon.  Chas.  E.  Coombes. 

Cunningham  &  Oliver,  for  appellant. — It  was  the  duty  of  the  court 
to  instruct  a  verdict  for  the  appellant  because  the  undisputed  evidence 
shows  that  the  proximate  cause  of  appellee's  injury  was  his  slipping 
on  the  cotton  seed,  which  was  his  own  negligence  or  his  assumed  risk. 
Ladonia  Cotton  Oil  Co.  v.  Shaw,  65  S.  W.,  693 ;  Gulf,  C.  &  S.  F.  Ry. 
v.  Benford,  15  S.  W.,  562;  Wills  v.  Central  Ice  &  Cold  Storage  Co., 
88  S.  W.,  265. 

H.  0.  McConnell  and  Gordon  B.  McOuire,  for  appellee. — Whether 
in  any  given  case  the  act  charged  was  negligent,  and  whether  the  in- 
jury suffered  was,  within  the  relation  of  cause  and  effect,  legally  at- 
tributable to  it,  are  questions  for  the  jury.  Mexican  National  By.  Co. 
v.  Musette,  86  Texas,  708 ;  Gonzales  v.  City  of  Galveston,  84  Texas,  3 ; 
Jones  v.  George,  61  Texas,  346;  St.  Louis,  A.  &  T.  Ry.  v.  McKinney, 
78  Texas,  298;  Citv  of  San  Antonio  v.  Porter,  24  Texas  Civ.  App., 
444. 

CONNER,  Chief  Justice. — The  following  statement  by  appellant 
of  the  nature  and  result  of  this  suit  is  sufficiently  accurate  to  an  un- 
derstanding of  this  opinion,  and  it  is  therefore  adopted,  viz.:  "The 
appellee,  Charles  W.  Crawford,  a  minor  nineteen  years  of  age,  by  his 
next  friend,  Archie  Crawford,  brought  this  pnit  in  the  District  Court 
of  Knox  County  against  appellant  Brazos  Oil  and  Light  Companv,  for 
damages  for  personal  injuries  sustained  by  him  while  working  for  the 
appellant  in  appellant's  oil  mill  operated  in  Knox  County.     The  ap- 
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pellee  alleges  thai  at  the  time  of  the  injuries  he  was  a  common  laborer 
in  and  about  appellant's  oil  mill  working  in  the  seed  house  under  the 
supervision  and  direction  of  defendant's  foreman;  that  he  worked  at 
night,  and  shoveled  seed  into  a  conveyor  which  was  composed  of  a 
trough  and  a  spiral  screw  working  in  the  trough,  which  conveyed  cot- 
ton seed  from  one  seed  house  to  another.  He  alleges  that  he  was  inex- 
perienced in  that  kind  of  work;  that  there  was  no  light  in  the  seed 
room  where  he  was  injured;  that  a  short  while  before  the  injuries  he 
had  complained  to  the  foreman  about  the  insufficiency  of  light  and  that 
the  foreman  had  agreed  to  put  in  good  and  sufficient  lights.  He  fur- 
ther alleges  that  when  he  began  work  the  spiral  screw  extended  into 
the  seed  room  only  about  eighteen  inches;  that  it  entered  the  room 
near  a  hole  in  the  south  end  of  the  building  which  was  used  for  a 
door.  He  alleges  that  on  Saturday,  the  ninth  of  November,  1907,  he 
did  not  work  during  that  day  or  night;  that  on  the  ninth  of  said  No- 
vember appellant  put  a  door  in  the  building  where  the  hole  was  be- 
fore, and  extended  the  shaft  and  metal  flanges  further  into  the  build- 
ing, a  distance  of  about  twenty-two  feet,  without  appellee's 
knowledge;  that  on  the  night  of  the  tenth  of  November, 
1907,  he  was  directed  to  go  to  work  in  the  seed  room  and 
shovel  seed  as  he  had  done  before;  that  he  took  a  lantern  and  went  in 
the  room  at  the  door  to  begin  work;  that  he  hung  his  lantern  on  a 
nail  which  was  partly  driven  in  the  wall  on  the  inside  over  the  door, 
and  then  undertook  to  close  the  door  which  he  had  entered,  which  door 
opened  outside  of  the  building,  and  in  reaching  out  to  pull  the  door 
to  its  place  when  shut  he  stepped  with  his  feet  upon  some  loose  cotton 
seed  or  other  substances  on  the  floor,  which  caused  his  foot  to  slide, 
and  caused  said  minor  to  fall  back  against  the  wooden  trough,  located 
as  aforesaid,  and  seeing  that  he  was  in  danger  of  falling  upon  said 
dangerous  shaft  and  flanges,  tried  to  extricate  himself  therefrom,  but 
being  overbalanced  and  without  sufficient  light,  was  unable  to  do  so, 
and  in  stepping  with  his  right  foot  to  where  he  thought  was  a  place 
of  safety,  came  with  his  foot  in  contact  with  said  shaft  and  metal 
flanges  at  a  point  a  little  more  than  two  feet  from  the  place  where 
said  shaft  and  flanges  entered  said  room  at  the  south  end  as  aforesaid, 
by  reason  of  which  his  leg  was  caught  and  torn  and  mangled  and  after- 
wards amputated.  The  negligence  alleged  was  a  failure  to  furnish  suf- 
ficient light  to  enable  appellee  to  perform  his  duties  in  safety,  and  a 
failure  of  appellant  to  cause  said  minor  to  be  notified  of  the  lengthen- 
ing and  extending  of  said  trough  and  metal  flanges.  Appellee  sued 
for  $20,482;  the  case  was  tried  and  resulted  in  a  verdict  for  appellee 
for  $4,940;  a  motion  for  a  new  trial  was  properly  made  and  overruled 
by  the  court;  appellant  gave  notice  of  appeal,  perfected  his  appeal, 
and  the  case  is  now  before  this  court." 

Tt  is  first  assigned  that  the  court  erred  in  refusing  to  give  to  the 
jury,  as  requested,  a  peremptory  instruction  to  find  in  appellant's 
favor.  The  evidence  supports  the  allegations  of  appellee's  petition  as 
above  stated,  save  that,  as  we  think,  it  was  not  shown  that  appellant's 
negligence  in  failing  to  warn  appellee  of  the  extension  of  the  cotton- 
seed conveyor,  or  in  failing  to  provide  sufficient  light  as  promised,  was 
the  proximate  cause  of  the  unfortunate  result.     Appellee  alleges  that 
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in  the  effort  to  regain  his  balance",  after  having  slipped  on  the  loose 
cotton  seed,  he  stepped  with  his  right  foot  "to  where  he  thought  was  a 
place  of  safety/'  and  thus  came  in  contact  with  the  revolving  blades 
of  the  conveyor.  Had  this  allegation  been  supported  by  the  proof,  ap- 
pellant's liability  could  not  be  doubted.  But  appellee,  in  testifying  on 
this  subject,  stated  on  his  examination-in-chief  that:  "When  I  first 
stepped  in  at  the  door  I  turned  around  and  hung  the  lantern  on  a  nail 
over  the  door  and  caught  hold  of  the  door  and  started  to  pull  it  to, 
and  the  seed  rolled  under  my  feet  and  I  fell  backwards  and  th  rowed 
my  foot  back  and  set  it  into  the  conveyor.  I  struck  the  conveyor 
with  my  foot  about  a  couple  of  feet  from  the  wall,  I  suppose;  there 
was  a  hanger  in  the  conveyor  about  a  foot  and  a  half  from  the  wall, 
I  guess.  Prior  to  that,  and  on  the  last  time  that  I  was  in  the  seed 
house  before  that,  the  conveyor  did  not  extend  back  to  that  hanger. 
The  place  that  my  foot  got  caught  in  the  conveyor  was  north  of  that 
hanger.  I  would  not  have  got  hurt  if  the  new  extension  had  not  been 
put  on  the  conveyor.  I  said  when  I  got  hurt  that  I  hung  the  lantern 
up  on  the  nail  and  went  to  pull  the  door  to,  and  the  seed  'kinder* 
rolled  under  my  feet  and  I  staggered  back,  and  I  went  to  set  my  right 
foot  back  to  catch  to  keep  from  falling  and  the  conveyor  caught  my 
heel."  On  cross-examination  he  testified  that:  "My  work  in  the 
north  seed  house  was  that  of  shoveling  seed  into  the  conveyor.  I  had 
worked  at  that  character  of  work  in  the  south  seed  house  for  about 
two  weeks  in  connection  with  my  step-brother.  I  learned  that  it  was 
dangerous  to  put  my  foot  into  the  conveyor,  but  I  never  thought  much 
about  it.  ...  I  had  given  notice,  as  I  said,  for  additional  lights; 
one  of  the  nights  that  I  made  this  request,  was  on  Friday  night  before, 
I  believe;  I-  made  this,  request  of  Mr.  Collins;  I  told  him  that  I 
wanted  them  to  put  some  lights  in  there.  I  would  not  have  gone  in 
there  and  worked  on  that  occasion  without  they  had  promised  me  to 
put  in  lights.  On  that  night  I  just  worked  by  lantern  on  the  part 
of  the  night  that  I  worked  in  there.  At  that  time  there  was  just 
about  eighteen  inches  of  this  iron  shaft  extending  into  the  building. 
The  box  extended  on  back  a  good  little  piece,  but  there  was  no  auger 
in  it,  at  least  there  was  none  running;  if  there  was  any  in  there  it 
was  not  running.  That  little  seed  house  is  a  room  about  thirty  by 
forty  feet.  The  house  was  very  well  filled  up  with  seed  and  just  left  a 
space  at  the  south  end  where  we  stood  to  throw  seed  into  the  con- 
veyor, we  had  plenty  of  room  in  there  as  far  as  that  was  concerned. 
On  the  first  night  that  I  worked  in  there  I  hung  the  lantern  over  the 
hole,  there  was  not  any  door  in  there  then.  .  .  .  When  I  hung  the 
lantern  up  over  the  door  I  suppose  I  hung  it  up  about  six  and  a  half 
feet  high.  The  way  I  hung  it  I  could  see  the  conveyor.  ...  On 
the  night  that  I  got  injured  I  went  down  to  the  mill  and  commenced 
work  about  seven  o'clock  and  the  first  hour  that  I  worked  was  in  the 
south  seed  house,  and  about  ten  o'clock  at  night  my  step-brother  told 
me  to  go  and  work  in  the  north  seed  house.  When  I  went  to  the 
north  seed  house  I  don't  remember  whether  the  door  was  open  or  not. 
.  .  .  I  knew  that  there  were  no  lights  in  the  house  when  I  went  to 
work  in  there,  and  I  went  and  got  the  lantern  and  went  to  work. 
f    ,     .     Qn  the  night  that  I  got  hurt  I  had  not  worked  in  the  seed 
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house  any  at  all;  I  had  just  walked  in  and  hung  the  lantern  up  over 
the  door/  I  had  not  turned  to  pull  the  door  to,  I  just  reached  for  the 
door.  I  hung  the  lantern  up  over  the  door  and  turned  around,  facing 
south.  I  reached  out  to  get  the  door  and  my  feet  slipped  on  the  cotton 
seed.  I  never  fell  down  at  all;  when  the  conveyor  caught  my  foot  I 
just  'kinder*  set  down  on  the  box;  I  did  not  fall  before  I  put  my  foot 
in  the  conveyor;  I  staggered  backwards  and  just  set  my  foot  back  to 
keep  from  falling,  and  when  I  got  my  foot  caught  I  just  set  down.  I 
was  trying  to  catch  and  keep  from  falling,  and  I  stepped  and  put  my 
foot  into  the  conveyor." 

H.  V.  McElwreath,  the  night  foreman,  testified:  "Just  outside  of 
the  door  and  a  little  north  of  it  hangs  an  electric  light  near  the  north 
wall  of  the  seed  house  and  about  twenty  feet  from  the  south  door 
where  the  boy  was  hurt.  If  the  door  to  this  seed  room  was  open  the 
light  from  this  electric  light  would  reflect  inside  the  north  seed  room. 
The  electric  light  was  directly  in  line  with  the  west  side  of  the  door. 
That  electric  light  is  either  ten  or  fifteen  candlepower.  The  lantern, 
where  I  saw  it  sitting  there,  was  right  close  to  the  door  and  was  also 
right  close  to  the  conveyor.  The  lantern  was  hung  about  five  feet 
high.  The  light  from  the  lantern  shone  right  on  the  conveyor  so  it 
could  be  seen,  and  made  the  conveyor  very  plain." 

There  is  no  other  evidence  that  throws  any  light  on  the  subject,  and 
that  quoted  we  think  merely  shows  that  appellee  involuntarily  stepped 
into  the  conveyor  without  the  thought  in  mind  that  in  doing  so  he  was 
stepping  into  a  place  of  safety.  Appellee  knew  at  the  time  he  entered 
the  building  that  the  box  in  which  the  conveyor  operated  extended  be- 
yond the  point  where  he  stepped,  for,  in  addition  to  what  we  have  al- 
ready quoted  from  the  testimony,  the  brother  of  appellee,  who  brought 
the  suit  as  next  friend,  testified  that:  "Prior  to  the  time  of  the  in- 
jury the  screw  part  of  the  conveyor  extended  into  the  north  seed  room 
about  eighteen  inches  and  the  box  part  of  it  extended  six  or  seven  feet. 
I  have  been  in  that  seed  room  a  number  of  times  and  have  seen  these 
conditions."  Appellee,  as  he  testified,  had  worked  in  the  north  seed 
room  on  prior  occasions,  and  therefore  must  have  known,  as  is  plainly- 
indicated  by  his  own  testimony,  the  location  of  the  box  in  which  the 
conveyor  operated.  It  is  not  to  be  presumed,  therefore,  that  the  box, 
rather  than  the  floor  beside  it,  would  have  been  chosen  as  a  safe  place 
to  step  had  appellee- had  time  to  deliberate.  In  addition  to  the  testi- 
mony of  the  night  foreman,  which  indicates  that  the  box  and  conveyor 
were  plainly  distinguishable  by  the  light  of  the  lantern  and  of  the 
electric  light  near  the  door,  which  testimony  is  uncontradicted,  appellee 
himself  testified,  as  we  have  before  quoted,  that  where  he  hung  the 
lantern  he  could  see  the  conveyor.  Then  what  is  there  in  the  evidence 
that  shows  that  appellee  would  not  have  made  the  instinctive  effort  he 
did  to  retrieve  his  position,  or  would  have  placed  his  foot  otherwise 
than  as  he  did  had  he  been  warned  of  the  extension  of  the  conveyor, 
or  had  the  additional  lights  been  furnished  as  promised?  In  other 
words,  what  casual  connection  exists  between  the  negligence  alleged 
and  the  injury?  We  have  been  unable  to  see  any,  and  to  so  establish 
was  one  of  the  essential  elements  of  appellee's  case.  (Texas  &  P.  Ry. 
Co.  v.  Shoemaker,  98  Texas,  456;  Seale  v.  Gulf,  C.  &  S.  P.  By.  Co., 
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65  Texas,  274;  Ft.  Worth  &  B.  G.  By.  Co.  v.  Neeley,  60  S.  W.,  282; 
s.  c,  96  Texas,  274;  1  Thompson  on  Negligence,  sections  43  et  seq.) 

No  complaint  is  made  because  of  the  presence,  character  or  situation 
of  the  cotton  seed  over  which  appellee  slipped,  or  that  a  want  of  suf- 
ficient light  in  any  degree  contributed  to  the  fact  that  his  foot  did 
slip  over  the  rolling  seed.  The  rolling  seed  and  the  immediate  result 
were  evidently  among  the  risks  of  appellee's  employment,  for  which 
appellant  is  not  liable.  Nor  is  it  alleged  that  in  extending  the  con- 
veyor appellant  was  guilty  of  negligence.  The  averment  goes  no  far- 
ther than  that  appellant  was  negligent  in  failing  to  warn  appellee  of 
the  fact  of  extension.  Therefore  it  may  be  true,  as  he  testified,  that 
appellee  would  not  have  been  injured  had  the  conveyor  not  been  ex- 
tended, but  this  is  not  enough  under  appellee's  pleading  to  fix  lia- 
bility. It  should  have  been  made  to  further  appear  that  the  injury 
would  not  have  happened  had  light  been  furnished  as  promised,  or  had 
appellee  been  warned  or  notified  of  the  added  conveyor.  In  other 
words,  as  before  stated,  it  must  affirmatively  appear  that  the  particular 
negligence  alleged  caused  the  injury,  whereas,  as  presented  in  the  rec- 
ord before  us,  it  seems  undisputed  that  the  concurring  causes — those 
without  which  appellee  would  not  have  been  injured — were  happenings 
not  made  grounds  of  recovery. 

It  follows  thart  appellee  has  failed  to  show  a  right  of  recovery  here- 
in, and  inasmuch  as  appellee  was  afforded  full  opportunity  to  testify 
and  fully  develop  his  case,  we  conclude  that  the  judgment  should  be 
reversed  and  here  rendered  for  appellant,  and  it  will  be  so  ordered, 
other  assignments  being  disregarded  as  immaterial  in  view  of  our 
conclusion. 

Reversed  and  rendered. 


Palo  Duro  Club  v.  J.  B.  McAlisteb. 

Decided  November  6,  1909. 

1.— Contract — Change — Principal  and  Agent. 

A  bid  to  do  certain  work  at  a  certain  price,  an  acceptance  of  the  bid,  and 
notice  to  the  contractor  of  the  acceptance,  constituted  a  complete  contract;  and, 
in  the  absence  of  evidence  that  a  building  committee  appointed  by  the  employer 
had  authority  to  change  the  contract  by  a  subsequent  agreement  tending  to  excuse 
the  contractor  from  a  compliance  with  the  terms  of  his  contract,  the  admission  of 
evidence  that  such  change  was  made  by  said  committee,  constituted  reversible 
error  in  a  suit  between  the  contractor  and  the  employer  concerning  the  contract 
price. 

2. — Requested  Charge — Omission  of  Issne. 

A  requested  charge  which  authorizes  a  verdict  for  defendant  if  the  jury  find 
in  his  favor  upon  one  of  several  material  issues  in  a  case,  thus  ignoring  the 
other  issues,  is  properly  refused,  and  so  of  a  requested  charge  which  is  sub- 
stantially covered  by  the  main  charge. 

Appeal  from  the  County  Court  of  Potter  County.    Tried  below  be- 
fore Hon.  W.  E.  Gee,  Special  Judge. 

Tteeder  &  Graham,  for  appellant. 
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L.  C.  Barrett  and  J.  M.  Jones,  for  appellee. 

DUNKLIN,  Associate  Justice.— J.  R.  McAlister  recovered  a  judg- 
ment for  one  hundred  and  fifty-one  dollars  and  twenty-five  cents 
against  the  Palo  Duro  Club  in  the  County  Court  of  Potter  County  for 
work  done  on  a  road  leading  from  Amarillo  to  defendant's  property 
some  eighteen  miles  distant,  and  from  this  judgment  the  defendant 
has  appealed. 

The  club  appointed  a  committee  consisting  of  C.  0.  Wolflin,  H.  B. 
Jones  and  W.  Boyce  to  secure  bids  to  do  the  work.  J.  R.  McAlister 
submitted  a  bid,  which  being  reported  to  the  club  was  by  the  club  ac- 
cepted, and  the  committee  were  empowered  to  notify  McAlister  of  the 
acceptance  of  the  bid  and  to  supervise  the  work.  The  bid  was  in  parol, 
and  upon  the  trial  there  was  a  sharp  .conflict  in  the  testimony  as  to 
the  terms  of  the  contract,  the  defendant  contending  that  the  road  was 
to  be  of  uniform  grade,  while  the  plaintiff  contended  that  his  contract 
was  merely  to  build  a  straight  road.  Prior  to  the  suit  the  defendant 
had  paid  McAlister  one  hundred  and  ninety-eight  dollars  and  seventy- 
five  cents.  It  seems  to  have  been  shown  by  undisputed  testimony  that 
the  contract  price  for  the  work  to  be  done  by  McAlister  was  three 
hundred  and  fifty  dollars.  Over  appellant's  objection  plaintiff  was 
permitted  to  testify  that  Banks  Jones,,  one  of  the  committee,  agreed 
with  him  to  set  the  stakes  on  the  road  for  the  plaintiff  to  guide  the 
plaintiff  in  grading  the  same.  The  evidence  shows  beyond  controversy 
that  Jones  was  directed  by  the  other  members  of  the  committee  to 
notify  McAlister  that  the  club  had  accepted  his  bid,  and  that  this 
agreement  by  Jones  to  set  the  stakes  for  the  grade  was  made  by  Jones 
at  the  time  he  notified  McAlister  of  the  acceptance  of  his  bid,  and 
that  the  stakes  were  never  set.  In  connection  with  the  testimony  ad- 
mitted over  defendant's  objection,  plaintiff  and  other  witnesses  testi- 
fied that  McAlister  had  performed  the  work  as  well  as  he  could  do  so 
without  stakes.  There  was  no  evidence  in  the  record  tending  to  show 
that  McAlister's  bid  for  the  work  contemplated  that  Jones  or  any  one 
else  acting  for  the  club  should  set  the  stakes  for  the  grade. 

The  acceptance  of  McAlister's  bid  and  notice  to  him  of  such  accept- 
ance closed  the, contract  between  him  and  the  club,  and  there  was  no 
evidence  in  the  record  to  prove  that  even  the  committee  as  a  whole 
had  authority  from  the  club  to  change  the  contract  by  any  subsequent 
agreement  tending  to  excuse  McAlister  from  a  compliance  with  the 
terms  of  his  contract,  and  we  think  the  court  erred  in  admitting  the 
testimony  complained  of  in  the  assignment  above  referred  to,  and  that 
for  such  error  the  judgment  should  be  reversed. 

In  the  third  subdivision  of  the  court's  charge  the  jury  were  in- 
structed in  effect  that  plaintiff  would  be  entitled  to  recover  on  a 
quantum  mertiit  the  value  of  the  work  done  by  him  less  the  amount 
already  paid,  if  the  minds  of  the  parties  never  met  as  to  the  character 
of  work  to  be  done  by  the  plaintiff;  in  ether  words,  if  there  was  a 
failure  to  make  a  legal  contract  by  reason  of  an  absence  of  a  meeting 
of  the  minds  of  the  parties,  then  plaintiff  could  recover  for  the  value 
of  the  work  done.  By  its  third  assignment  of  error  appellant  chal- 
lenges the  correctness  of  this  instruction  upon  the  ground  that  there 
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-was  no  pleading  to  warrant  it,  and  some  of  the  members  of  the  court 
are  inclined  to  hold  that  this  criticism  of  the  charge  is  justified.  How- 
ever, as  the  judgment  is  to  be  reversed,  and  as  the  pleadings  will  likely 
be  amended  upon  another  trial  so  as  to  avoid  such  a  question,  it  is 
unnecessary  for  us  to  decide  it  now.  What  we  have  said  above  relative 
to  the  third  assignment  has  reference  only  to  the  objection  that  the 
pleadings  did  not  warrant  the  charge. 

By  its  second  special  instruction  defendant  requested  the  court  to 
charge  the  jury  that  plaintiff  could  not  recover  if  he  had  not  shown 
by  a  preponderance  of  the  evidence  that  a  majority  of  the  committee 
had  accepted  the  work  as  a  compliance  with  the  contract,  unless  the 
jury  should  further  find  that  plaintiff  had  completed  the  road  in  ac- 
cordance with  the  contract.  By  its  fifth  assignment  of  error  appellant 
complains  of  the  refusal  of  the  court  to  give  this  charge.  The  in- 
struction requested  entirely  ignored  any  right  in  plaintiff  to  recover  on 
a  quantum  meruit,  which  was  an  issue  in  the  case,  and  for  that 
reason  we  think  there  was  no  error  in  the  refusal  of  the  instruction. 

Appellant's  requested  special  instruction  Xo.  3  upon  the  measure 
of  damages  if  plaintiff  should  show  himself  entitled  to  recover  upon  a 
quantum  meruit,  was  substantially  covered  by  the  court's  main  charge. 

For  the  error  above  indicated,  the  judgment  of  the  trial  court  is 
reversed  and  the  cause  remanded  for  another  trial. 

Reversed  and  remanded. 


Missouri,  Kansas  &  Texas  Railway  Company  op  Texas  v.  George 

W.  Graves. 

Decided  November  6,  1909. 

1. — Railroads — Injured  Employee — Medical  Attention — Rulei  and  Regulation!. 

In  a  suit  by  an  injured  employee  against  a  railroad  company  for  damages 
resulting  from  the  negligence  of  the  company  in  failing  to  promptly'  transport  him 
to  the  company  hospital  and  furnish  him  with  medical  treatment  as  by  contract 
the  company  was  bound  to  do,  evidence  considered  and  held  to  justify  the  court 
in  refusing  a  charge  requested  by  the  defendant  to  the  effect  that  if  the  company 
complied  with  its  established  rules  for  the  government  of  its  hospital  department 
in  the  matter  of  transportation  and  medical  treatment,  to  find  for  the  defend- 
ant. Under  the  circumstances  it  was  the  duty  of  the  defendant  to  exercise 
ordinary  care  to  promptly  furnish  the  plaintiff  with  medical  treatment  without 
regard  to  its  hospital  rules  and  regulations. 

9. — Same — Proper  Charge. 

The  issue  being  whether  or  not  a  railroad  company  had  exercised  reasonable 
diligence  and  care  in  furnishing  an  injured  employee  with  medical  attention, 
charge  requested  by  the  defendant  company  considered,  and  held  to  have  properly 
grouped  the  facts* which  defendant  was  entitled  to  have  specifically  submitted 
to  the  jury  and  which  if  found  to  be  true  would  have  exonerated  it  from  liability, 
and  its  refusal  was,  therefore,  reversible  error. 

S. — Depositions — Certificate  of  Officer — Insufficiency — Caie  Criticised. 

The  caption  to  the  deposition  of  a  witness  was  as  follows:  "Pursuant  to 
the  attached  commission  and  interrogatories,  I,  E.  A.  Boyd,  a  notary  public 
within  and  for  the  county  of  Pittsburg,  State  of  Oklahoma,  summoned  before 
me  Dr.  W.  C.  Graves,  who  being  first  duly  sworn  to  testify  the  truth,  the  whol$ 
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truth  and  nothing  but  the  truth,  testified  as  follows:"  then  followed  the  answers 
of  the  witness  to  the  direct  and  cross  interrogatories,  duly  signed  by  him,  to 
which  the  officer  attached  his  jurat  as  follows:  "Subscribed  and  sworn  to  before 
me  this  5th  day  of  September,  1908.  My  commission  expires  March  31,  1911. 
(signed)  E.  Allen  Boyd."  Attached  to  the  deposition  was  the  following  certi- 
ficate: "I,  E.  Allen  Boyd,  a  notary  public  in  and  for  Pittsburg  County,  Oklahoma, 
do  hereby  certify  that  the  above  named  Dr.  W.  C.  Graves,  the  witness  whose 
name  is  subscribed  to  the  foregoing  depositions,  was  by  me  first  duly  sworn  to 
testify  the  truth,  the  whole  truth  and  nothing  but  the  truth  in  the  case 
mentioned  in  the  caption,  and  that  the  deposition  by  him  subscribed  was  reduced 
to  writing  upon  a  typewriter  by  me  in  the  presence  of  said  witness  and  the 
same  was  subscribed  by  him  in  my  presence,  said  deposition  being  taken  upon 
the  attached  direct  and  cross  interrogatories  and  pursuant  to  the  attached  com- 
mission .  .  .  (signed)  E.  Allen  IJoyd,  Notary  Public."  Held,  said  deposi- 
tion should  have  been  quashed  on  motion  on  the  ground  that  the  officer  before 
whom  they  were  taken  did  not  certify  that  the  answers  were  sworn  to  before 
him  by  the  said  witness.  Missouri,  K.  &  T.  Ry.  Co.  v.  Hennesey,  20  Texas  Civ. 
App.,  316,  held,  not  in  accord  with  the  decisions  of  the  Supreme  Court. 

4. — Evidence — Expert — Inadmissible  Opinion. 

The  testimony  of  one  doctor  that  in  his  judgment  the  proper  thing  for 
another  doctor  to  have  done  under  particular  circumstances  when  notified  of 
an  injury  to  his  patient,  was  to  go  immediately  and  attend  to  the  case,  was  not 
admissible  as  expert  testimony. 

5. — Evidence — Hearsay — Statement  of  Messenger. 

What  a  messenger  may  report  to  the  person  who  sent  him  on  an  errand 
is  hearsay  and  incompetent  evidence  when  repeated  by  the  person  who  sent  him. 

6. — Same— Quoting  Medical  Authority. 

One  medical  expert  should  not  be  permitted  to  testify  to  what  another 
medical  expert  says  upon  a  certain  subject.     Such  testimony  is  hearsay. 

7. — Charge — Withdrawal  of  Issues — Error. 

When  special  charges  are  given,  an  instruction  by  the  court  to  the  jury  to 
disregard  all  of  the  issues  raised  by  the  pleadings  other  than  those  "submitted 
in  the  preceding  paragraphs  of  this  charge"  is  improper  in  that  it  may  cause 
the  jury  to  disregard  the  special  charges. 

Appeal  from  the  District  Court  of  Hill  County.  Tried  below  before 
Hon.  W.  C.  Wear. 

Coke,  Miller  &  Coke  and  Ramsey  &  Odell,  for  appellant. — The  court 
having  in  the  sixth  paragraph  of  its  charge  to  the  jury  expressly  with- 
drawn from  the  consideration  of  the  jury  all  of  the  issues  raised  .by 
the  pleadings  other  than  those  submitted  in  the  preceding  paragraphs 
of  that  charge,  and  none  of  the  issues  raised  by  appellant's  pleadings, 
save  and  except  that  of  contributory  negligence,  having  been  submitted 
in  the  preceding  paragraphs  of  the  charge,  said  action  was  highly 
prejudicial  to  the  appellant,  and  could  not  be  cured  by  the  submission 
of  special  charges  covering  some  of  said  issues,  for  the  reason  that  said 
paragraph  of  the  court's  general  charge  withdrawing  said  issues  from 
the  consideration  of  the  jury  was  contradictory  of  said  special  instruc- 
tions, confusing  and  misleading  and  highly  prejudicial  to  the  appel- 
lant. Baker  v.  Ashe,  80  Texas,  361;  Taffinder  v.  Merrell,  45  S.  W., 
477 ;  Houston  &  T.  C.  Rv.  Co.  v.  Kimbell,  43  S.  W.,  1049 ;  St.  Louis 
S.  W.  Ry.  Co.  v.  Gill,  55  S.  W.,  38(5. 

If  the  appellant  had  in  force  and  effect  at  the  time  appellee  en- 
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tered  its  service,  such  a  rule  and  regulation  as  that  alleged,  and  it  was 
believed  by  the  jury  to  have  been  a  reasonable  one  and  to  have  been  in 
force  at  the  time  of  appellee's  injury,  such  regulation  will  in  law  be 
held  to  constitute  a  part  of  the  contract  between  appellee  and  appellant 
and  binding  upon  appellee,  and  upon  compliance  therewith  by  appel- 
lant its  duty  to  appellee  in  regard  to  the  matters  covered  by  the  rule 
and  regulations  would  be  ended.  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Moore, 
98  Texas,  302;  St.  Louis  S.  W.  Ry.  v.  Campbell,  30  Texas  Civ.  App., 
35;  Texas  &  P.  Ry.  Co.  v.  Pearl,  3  Texas  App.  Civ.,  4,  p.  19;  Texas 
&  P.  Ry.  Co.  v.  Bell,  13  Texas  Ct.  Rep.,  190;  Beauchamp  v.  Interna- 
tional &  G.  N.  Ry.  Co.,  56  Texas,  239;  Gulf,  C.  &  S.  F.  Ry.  Co.  v. 
Moodv,  30  S.  W.,  574;  Western  U.  Tel.  Co.  v.  Neel,  86  Texas,  363; 
Chicago  &  A.  Ry.  Co.  v.  Randolph,  53  111.,  511;  Western  U.  Tel.  Co. 
v.  Mav,  27  S.  W.,  760;  Western  U.  Tel.  Co.  v.  McMillan,  30  S.  W., 
298;  Western  U.  Tel.  Co.  v.  Gibson,  53  S.  W.,  712;  3  Thompson,  Neg- 
ligence, 3104  to  3109;  2  Hutchinson,  Carriers,  sec.  1077,  p.  1252. 

In  order  to  entitle  the  appellee  to  recover  under  the  allegations  in 
his  petition,  it  was  necessary  for  him  to  allege  and  prove  that  the  de- 
lay in  his  removal  to  Hillsboro  or  the  failure  of  appellant's  local  sur- 
geon to  go  to  Milford,  was  the  proximate  cause  of  the  loss  of  his  leg, 
and  it  being  shown  from  the  uncontradicted  evidence  that  if  Dr.  Mil- 
ler had  gone  to  Milford  or  there  had  been  no  delay  in  the  removal  of 
appellee  to  Hillsboro,  the  treatment  rendered  appellee  would  have  been 
the  same  as  that  in  fact  rendered,  said  delay  could  not  have  been  the 
proximate  cause  of  the  loss  of  his  leg. 

The  court  erred  in  the  seventh  paragraph  of  its  charge  to  the  jury 
in  instructing  the  jury  that  in  estimating  the  plaintiff's  damages  they 
might  take  into  consideration  the  value  of  the  time  lost  during  the 
period  of  his  disability,  if  they  found  that  he  had  been  disabled,  and 
that  by  reason  thereof  he  had  lost  any  time,  because  same  is  not  lim- 
ited to  such  disability  as  arose  exclusively  from  the  alleged  negligence 
of  the  defendant,  if  any,  and  because  it  was  conclusively  shown  from 
the  uncontradicted  evidence  that  the  plaintiff  received  a  serious  in- 
jury which  necessarily  would  have  disabled  him  for  some  time,  regard- 
less of  the  alleged  negligence  of  the  defendant,  and  the  failure  of  the 
court  in  said  portion  of  said  charge  to  limit  the  recovery  of  the  plain- 
tiff by  reason  of  disability  to  such  disability  as  was  caused  from  such 
negligence  of  the  defendant,  was  harmful  and  prejudicial  error  to  the 
defendant.  Missouri,  K.  &  T.  Ry.  Co.  v.  Hannig,  91  Texas,  347; 
Texas  Brew.  Co.  v.  Dickev,  20  Texas  Civ.  App.,  609;  St.  Louis  S.  W. 
Ry.  Co.  v.  Smith,  63  S.  W.,  1064;  St.  Louis  S.  W.  Ry.  Co.  v.  High- 
note,  74  S.  W.,  920 ;  International  &  G.  N.  Ry.  Co.  v.  Clark,  72  S.  W., 
584. 

The  certificate  of  the  officer  before  whom  the  depositions  of  Dr. 
Graves  were  taken  having  failed  to  show  that  said  depositions  were 
sworn  to  by  the  witness,  as  required  by  the  statute,  said  certificate  was 
fatally  defective,  and  appellant's  motion  to  quash  same  should  have 
been  sustained.  General  Laws,  30th  Leg.,  art.  2,284/  p.  186-7 ;  Patton 
v.  King,  26  Texas,  687 ;  Trammell  v.  McDade,  29  Texas,  360 ;  Slaugh- 
ter v.  Rivenbark,  35  Texas,  68;  Sabine  &  E.  T.  Ry.  Co.  v.  Brousard, 
69  Texas,  620;  Wallace  v   Byers,  14  Texas  Civ.  App.,  574;  Bush  v. 


398  Texas  Civil  Appeals  Reports,  Vol.  57.     [November, 

Barron,  78  Texas,  S;  Emberson  v.  McKenna,  16  S.  W.,  419;  McFad- 
din  v.  Sims,  43  Texas  Civ.  App.,  599. 

While  expert  testimony  is  admissible  to  prove  the  character  of  treat- 
ment which  should  be  given  a  patient  or  the  probable  effect  of  the 
lack  of  such  treatment,  the  opinion  of  such  expert  as  to  whether  an- 
other physician  should  or  should  not  have  gone  to  see  the  patient  un- 
der particular  circumstances  was  inadmissible.  German  Ins.  Co.  v. 
Pearlstone,  18  Texas  Civ.  App.,  706;  Marshall  v.  McAllister,  54  S.  W., 
1068 ;  Sonnefield  v.  Mayton,  39  S.  W.,  166 ;  St.  Louis  &  S.  P.  Ry.  Co. 
v.  Nelson,  20  Texas  Civ.  App.,  536;  Lipscomb  v.  Houston  &  T.  C.  Ry. 
Co.,  64  S.  W.,  927 ;  Half  v.  Curtis,  68  Texas,  642. 

Testimony  of  the  appellee  as  to  statements  made  to  him  by  the  wit- 
ness Beck  as  to  all  statements  alleged  to  have  been  made  to  said  wit- 
ness bv  appellant's  local  agent  at  Milford,  were  hearsay  and  inadmis- 
sible. "  Western  U.  Tel.  Co.  v.  Wofford,  42  S.  W.,  119 ;  Clark  v. 
Bohms,  37  S.  W.,  350. 

The  testimony  of  the  witness  Graves  that,  according  to  Koch,  from 
a  single  germ  in  twenty-four  hours  more  than  eight  million  germs 
would  develop,  was  hearsay  and  inadmissible.  Burt  v.  State,  38  Texas 
Crim.   App.,   397. 

C.  B.  Stuart  and  Collins  &  Cummings,  for  appellee. 

TALBOT,  Associate  Justice. — Appellee  sued  appellant  to  recover 
damages  alleged  to  have  been  sustained  by  him  on  account  of  the  losa 
of  his  leg  as  a  result  of  the  negligence  of  appellant  in  not  using  reason- 
able diligence  to  provide  him  with  proper  medical  and  surgical  atten- 
tion after  he  had  received  an  accidental  injury  resulting  in  the  fracture 
of  the  knee-cap  of  said  leg.  The  petition  alleged  that  on  the  12th  day 
of  May,  1907,  plaintiff  was,  and  had  been  for  some  time,  in  the  em- 
ploy of  the  defendant  in  the  capacity  of  chief  clerk  in  its  offices  in  the 
city  of  Hillsboro,  Hill  County,  Texas,  and  that  among  other  duties  it 
was  his  duty,  especially  in  the  absence  of  the  defendant's  local  agent 
at  Hillsboro,  in  case  of  a  wreck  along  defendant's  line  of  railway, 
where  the  property  of  defendant  was  in  danger  of  being  damaged  or 
destroyed,  etc.,  to  go  to  the  scene  of  such  wreck  and  assist  in  the 
preservation  of  its  property;  that  on  said  12th  day  of  May,  1907,  a 
serious  wreck  occurred  on  defendant's  line  of  railway  at  Milford,  a 
small  station  about  fifteen  miles  north  from  Hillsboro,  in  which  much 
of  its  property  was  damaged  and  destroyed ;  that  the  plaintiff  on  hear- 
ing of  said  wreck,  defendant's  local  agent  at  Hillsboro  being  absent, 
went  at  once  to  Milford  for  the  purpose  of  caring  for  the  property  of 
defendant,  and  while  viewing  the  wreck  from  the  top  of  a  freight  car 
which  had  been  overturned,  he  received  the  injury  to  his  knee.  Tt  was 
further  alleged  that  at  the  time  plaintiff  entered  the  service  of  the 
defendant  he  entered  into  a  contract  with  the  defendant  by  the  terms 
of  which  the  defendant  agreed,  in  consideration  of  its  retaining  fifty 
cents  each  and  every  month  out  of  the  plaintiffs  salary  for  hospital 
fees  and  medical  attention,  that  it  would,  in  case  of  injnrv  to  or  sick- 
ness of  the  plaintiff  while  in  the  discharge  of  his  duties  from  any 
cause,  immediately  convey  the  plaintiff  to  a  hospital  or  to  a  place 
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where  he  could  receive  proper  medical  and  surgical  attention ;  and  that 
in  case  the  plaintiff,  by  reason  of  any  such  injury  or  sickness,  should 
be  in  such  condition  as  that  he  could  not  be  removed  by  the  means  at 
hand  he  should  be  placed  in  charge  of  the  local  agent  and  cared  for 
until  the  arrival  of  the  nearest  local  surgeon,  whose  duty  it  would 
then  become  to  go  immediately,  equipped  with  necessary  and  proper 
apparatus  and  medicines  to  give  plaintiff  such  medical  and  surgical 
attention  as  the  injury  or  sickness  should  require;  that  plaintiff  re- 
lied upon  said  contract  and  consented  for  the  defendant  to  retain, 
and  defendant  did  retain,  each  month  for  a  period  of  five  years  while 
plaintiff  was  in  its  employ,  including  the  month  in  which  he  was  in- 
jured, fifty  cents  from  his  salary  to  defray  the  expenses  of  medical 
attention  and  treatment,  etc.,  in  the  event  he  should  become  sick  or 
injured;  that  immediately  after  receiving  the  injury  mentioned  he 
caused  the  defendant's  local  agent  at  Milford  and  its  nearest  local 
surgeon,  Dr.  J.  W.  Miller  of  Hillsboro,  to  be  notified  of  his  said  in- 
jury and  the  necessity  for  immediate  surgical  attention.  That  not- 
withstanding it  was  only  fifteen  miles  from  Milford  to  Hillsboro,  at 
which  last-named  place  were  situated  competent  surgeons  and  suitable 
surroundings  for  sanitary  treatment,  which  were  not  available  at  Mil- 
ford, Texas,  and  notwithstanding  that  defendant  had  idle  engines  and 
crews  at  Hillsboro,  which  it  could  have  used  either  for  the  purpose  of 
conveying  the  appellee  to  Hillsboro  or  for  conveying  its  local  surgeon 
and  proper  apparatus  for  performing  the  needful  operation,  it  negli- 
gently refused  to  do  either,  and  permitted  the  appellee  to  remain  at 
Milford  for  a  period  of  fifteen  hours  after  receiving  said  injury  with- 
out proper  medical  and  surgical  attention.  That  said  delay  was  un- 
reasonable and  negligent,  and  as  the  direct  result  thereof  sepsis  set 
in  and  plaintiff's  knee-cap  and  knee-joint  became  infected  before  any 
operation  was  performed  upon  the  same,  and  because  thereof  it  after- 
wards became  necessary  to,  and  he  did,  have  his  leg  amputated  near  his 
hip  joint,  and  that  such  operation  would  not  have  been  necessary  if  he 
had  received  proper  surgical  attention  within  a  reasonable  time.  The 
appellee  further  alleged  that  it  was  impossible  for  him  to  reach 
proper  surgical  attention  by  his  own  efforts,  but  that  the  appellant,  in 
the  exercise  of  ordinary  care,  could  have  conveyed  the  plaintiff  to  a 
place  where  he  could  and  would  have  received  proper  surgical  atten- 
tion within  a  reasonable  time,  and  that  it  could  have  sent  its  local 
surgeon  from  Hillsboro  to  Milford,  where  appellee  was,  who  could  and 
would  have  given  him  proper  surgical  attention  within  a  few  hours 
after  his  injury. 

The  defendant  pleaded  a  general  denial,  and  specially,  that  if  the 
contract  existed  between  it  and  the  plaintiff,  as  alleged  by  him,  the 
plaintiff,  at  the  time  of  his  injury,  was  not  engaged  in  the  discharge 
of  anv  dutv  as  an  emplove  of  defendant,  and  therefore  not  entitled  to 
receive  medical  treatment;  that  if  the  contract  existed  it  was  ex- 
pressly provided  therein  that  when  any  injured  employe  was  able  to 
be  moved  he  should  be  taken  or  sent  to  the  nearest  local  surgeon  in 
the  direction  in  which  the  first  train  should  be  going,  and  the  local 
surgeon  notified  of  his  coming  and  of  the  character  of  the  injury,  and 
that  said  contract  was  in  all  things  complied  with  by  the  appellant; 
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that  after  appellee's  injury  he  was  properly  attended  at  Milford  by  Dr. 
Rogers,  a  careful  and  skillful  surgeon,  by  whom  proper  medical  at- 
tention was  rendered  him  at  the  expense  of  the  appellant,  and  that  he 
was  thereafter  removed  from  Milford  to  Hillsboro  upon  the  first  train 
going  in  that  direction,  and  upon  his  arrival  wras  properly  attended 
by  Drs.  Miller  and  Davis,  by  whom  he  was  given  proper  attention  at 
the  expense  of  the  appellant  and  that  by  reason  thereof  appellant  had 
used  reasonable  and  proper  care  to  provide  appellee  with  proper  atten- 
tion and  treatment;  that  if  under  the  terms  of  the  alleged  contract  it 
was  the  duty  of  appellant's  surgeon  at  Hillsboro  to  go  to  Milford  to 
give  attention  to  appellee,  he  was  unable  to  go,  and  in  the  exercise  of 
ordinary  care  could  not  have  done  so  by  reason  of  illness  in  his  own 
family  and  the  bad  condition  of  the  roads  between  Milford  and  Hills- 
boro; that  if  it  became  necessary  to  amputate  appellee's  leg,  as  alleged 
by  him,  that  same  did  not  arise  from  any  alleged  delay  in  his  receiv- 
ing medical  attention,  but  by  reason  of  natural  or  other  causes  wholly 
independent  of  such  delay,  and  the  appellant  was  in  no  wise  respon- 
sible therefor;  that  same  was  due  to  his  voluntary  act  in  leaving  the 
care  and  attention  of  Drs.  Miller  and  Davis  at  Hillsboro  shortly  after 
said  alleged  injury  and  going  from  Hillsboro,  a  distance  of  more  than 
two  hundred  miles,  to  McAlester,  Oklahoma,  with  his  leg  in  such  a 
dangerous  and  serious  condition  as  it  was  by  reason  of  said  alleged 
injury,  and  that  his  act  in  so  doing  constituted  contributory  negligence 
"which  was  the  proximate  cause  of  the  loss  of  his  leg;  that  if  plaintiff 
was  caused  to  suffer  great  mental  and  physical  pain  by  reason  of  lack 
of  attention  at  Milford,  as  alleged  by  him,  the  same  was  caused  by 
and  due  to  his  own  negligence  in  failing  to  request  such  attention 
which  was  the  proximate  cause  of  any  such  suffering. 

It  is  undisputed  that  appellee  was  accidentally  injured  as  alleged; 
that  appellant's  local  surgeon  at  Hillsboro,  Dr.  Miller,  was  shortly 
.thereafter  notified  of  his  injuries  and  did  not  go  to  Milford  and  dress 
and  treat  the  wound;  that  Dr.  Rogers  did  visit  plaintiff  at  Milford 
very  soon  after  he  was  hurt  and  gave  the  wound  a  temporary  dressing; 
that  appellee  was  carried  from  Milford  to  Hillsboro  on  the  morning 
after  his  injury  upon  the  first  train  running  from  Milford  to  Hills- 
boro, and  at  his  request  was  taken  to  the  sanitarium  of  Dr.  C.  C. 
Davis.  A  jury  trial  resulted  in  a  verdict  and  judgment  in  favor  of 
appellee  for  the  sum  of  $12,500,  and  the  appellant  has  appealed  the 
case  to  this  court. 

It  is  assigned  that  the  trial  court  erred  in  refusing  to  instruct  the 
jury  as  requested  by  appellant,  that  "Under  the  rules  and  regulations 
of  the  defendant  for  the  government  of  its  hospital  department  in 
force  at  the  time  of  plaintiff's  alleged  injury,  and  at  the  time  of  plain- 
tiff's employment  by  the  defendant,  it  was  provided  that  in  the  event 
an  injured  employe  was  able  to  be  moved,  he  should  be  taken  or  sent 
to  the  nearest  local  surgeon  in  the  direction  in  which  the  first  train 
should  be  going,  and  the  local  surgeon  notified  of  his  coming  and  the 
character  of  his  injury;  and  it  being  shown  from  the  uncontradicted 
evidence  in  this  case  that  after  the  receipt  of  his  alleged  injury,  the 
plaintiff  was  able  to  be  moved,  and  that  he  was  taken  to  Hillsboro, 
where  the  nearest  local  surgeon  of  the  defendant  resided,  upon  the 
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first  train  moving  in  the  direction  of  Hillsboro,  and  defendant's  local 
surgeon  notified  of  his  coming  and  the  character  of  his  injury,  you  are 
therefore  instructed  that  insofar  as  the  plaintiff  seeks  to  recover  for 
the  alleged  negligence  of  the  defendant  in  delaying  sending  him  from 
Milford,  Texas,  to  Hillsboro,  Texas,  you  will  find  for  defendant."  This 
charge  seems  to  have  been  requested  in  view  of  a  rule  of  the  appellant 
for  the  government  of  its  hospital  department  to  the  effect  that  when 
an  injured  employe  is  able  to  be  moved,  "take  or  send  him  to  the 
nearest  local  surgeon  in  the  direction  in  which  the  first  train  is  going; 
notify  the  surgeon  of  his  coming  and  the  character  of  his  injuries," 
and  testimony  tending  to  show  that  this  rule  had  been  complied  with 
in  tliis  case.  We  are  not  prepared  to  hold  that  the  charge,  under  the 
facts,  should  have  been  given.  The  accident  alleged  happened  about 
six  o'clock  in  the  afternoon  of  May  12,  1907,  and  appellee  was  not 
carried  to  Hillsboro,  where  appellant's  nearest  local  surgeon  resided, 
until  the  next  morning  about  six  or  eight  o'clock;  nor  does  it  appear 
that  appellant  made  any  effort  to  have  appellee  conveyed  to  Hillsboro 
until  that  time,  notwithstanding  it  had  an  engine  at  hand  south  of 
the  wreck  upon  which  he  might  hava  been  taken  to  that  place  within 
two  or  three  hours  after  the  accident  occurred.  We  are  inclined  to 
think  that  under  the  circumstances  shown  it  was  appellant's  duty,  not- 
withstanding the  rule  governing  its  hospital  department  above  referred 
to,  to  exercise  ordinary  care  to  have  appellee  carried  to  Hillsboro 
within  a  reasonable  time  after  he  received  the  injury  described  in  his 
petition,  or  to  have  provided  him  with  as  skillful  surgical  treatment 
at  Milford  as  he  would  have  received  at  Hillsboro,  and  that  inasmuch 
as  the  requested  charge  failed  to  impose  such  duty  upon  it  there  was 
no  error  in  refusing  it. 

The  fifth  assignment  of  error  complains  of  the  refusal  of  the  court 
to  give  the  following  charge,  requested  by  appellant:  "It  is  shown 
from  uncontradicted  evidence  that  under  the  rules  and  regulations  of 
the  defendant  for  the  government  and  regulation  of  its  hospital  de- 
partment, in  force  at  the  time  of  plaintiff's  injuries,  employes  of  the 
defendant  who  were  able  to  be  moved  should  be  taken  or  sent  to  the 
nearest  local  surgeon  in  the  direction  in  which  the  first  train  should 
be  going  and  the  local  surgeon  notified  of  his  coming  and  the  charac- 
ter of  his  injury,  and  that  plaintiff,  after  receiving  the  injury  com- 
plained of  in  this  case,  was  able  to  be  moved  and  was  brought  to  Hills- 
boro, where  the  nearest  local  surgeon  of  the  defendant  resided,  on  the 
first  train  moving  in  the  direction  of  Hillsboro,  and  the  local  surgeon 
notified  of  his  coming  and  the  character  of  his  injury;  and  if  you 
believe  that  said  rule  and  regulation  was  a  reasonable  one,  and  that 
the  plaintiff  received  from  Dr.  Will  Rogers  at  Milford  proper  atten- 
tion, and  such  as  would  have  been  given  by  a  careful  and  competent 
physician  and  surgeon  in  the  exercise  of  ordinary  care,  prior  to  the 
time  of  his  removal  to  Hillsboro,  and  that  after  the  arrival  of  the 
plaintiff  in  Hillsboro  the  operation  performed  by  Drs.  Davis  and  Mil- 
ler was  performed  within  a  reasonable  time,  or  that  they  exercised  or- 
dinary care  to  do  so,  then  and  in  such  event  you  will  find  for  the  de- 
fendant."    We  are  of  the  opinion  this  charge  was  applicable  to  the 
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facts,  and  its  refusal,  error.  The  charge  correctly  states  the  rule  of 
appellant  in  force  at  the  time  appellee  entered  its  services  and  for  a 
Jong  lime  prior  thereto,  and  continuously  up  to  the  time  of  his  injury, 
and  there  was  testimony  from  which  the  jury  would  have  been  war- 
ranted in  concluding  that  the  rule  was  a  reasonable  one,  and  that  ap- 
pellee received  at  the  instance  of  appellant  prompt  and  proper  med- 
ical attention  at  Milford  after  he  was  hurt,  in  the  services  rendered 
by  Dr.  Will  Rogers;  that  Dr.  Rogers  was  a  careful  and  competent 
physician  and  surgeon,  and  that  his  treatment  of  appellee  before  his 
removal  to  Hillsboro  was  such  as  he  would  have  received  at  the 
hands  of  Dr.  Miller,  appellant's  local  surgeon  at  Hillsboro,  had  he  gone 
to  Milford  when  notified  of  appellee's  injury  and  treated  him  in  per- 
son. It  was  also  shown  without  contradiction  that  appellee  was  in  fact 
carried  from  Milford  to  Hillsboro  after  he  received  his  injury  on  the 
first  train  of  appellant  going  there,  and  that  within  a  reasonable  time 
after  he  arrived  at  Hillsboro  appellant's  local  surgeon,  Dr.  Miller,  in 
conjunction  with  Dr.  Davis,  attended  appellee  and  performed  an  opera- 
tion upon  him  which  appellee  admits  was  proper  and  skilfully  done. 
Dr.  C.  C.  Davis  testified  that  if  the  antiseptic  preparations  of  Dr. 
Rogers  were  thorough,  that  the  temporary  treatment  given  appellee 
was  the  proper  temporary  treatment  to  give  that  kind  of  a  wound; 
that  if  appellee  had  been  brought  to  his  sanitarium  in  the  night  in  the 
condition  in  which  he  found  him  next  day,  with  his  wound  dressed  as 
he  found  it  dressed,  he  would  have  postponed  the  operation  until 
daylight.  It  would  seem  that  the  special  charge  grouped  facts  which 
appellant  was  entitled  to  have  specifically  submitted  to  the  jury,  and  if 
found  to  be  true  were  sufficient  to  exonerate  it  from  liability.  Neither 
the  general  charge  nor  any  special  charge  given  by  the  court,  all  of 
which  we  have  carefully  considered,  sufficiently  enumerated  the  par- 
ticular facts  and  submitted  for  the  consideration  of  the  jury  the 
phases  of  the  case  presented  in  the  special  charge  under  consideration. 
On  the  trial  of  the  case  appellee  offered  in  evidence  the  deposition 
of  Dr.  W.  C.  Graves,  taken  before  a  notary  public  in  and  for  Pitts- 
burg County,  Oklahoma.  The  depositions  of  this  witness  were  not 
filed  until  after  the  trial  begun,  and  when  offered  in  evidence  counsel 
for  appellant  objected  to  the  admission  of  the  same,  and  by  motion  in 
writing  moved  to  quash  said  depositions  on  the  ground  that  the  officer 
before  whom  they  were  taken  did  not  certify  that  the  answers  were 
sworn  to  before  him  by  said  witness.  Both  the  objection  to  the  admis- 
sion of  the  testimony  and  the  motion  to  suppress  the  depositions  were 
overruled  and  the  same  admitted  in  evidence,  to  which  action  of  the 
court  proper  exception  was  reserved  by  appellant  and  the  same  is  here 
assigned  as  error.  The  testimony  of  this  witness  was  most  material. 
It  covered  fully  his  treatment  of  the  appellee  from  the  time  of  appel- 
lee's arrival  at  McAlester,  and  his  opinion  as  an  expert  to  the  effect 
that  the  amputation  of  appellee's  leg  resulted  from  delay  in  the  per- 
formance of  the  operation  performed  by  Drs.  Davis  and  Miller  at 
Hillsboro,  and  other  material  features  of  the  case.  The  caption  of 
the  depositions,  omitting  the  style  of  the  case,  is  as  follows:  "Pur- 
suant to  the  attached  commission  and  interrogatories,  I,  E.  Allen 
Boyd,  a  notary  public  within  and  for  the  county  of  Pittsburg,  State 
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of  Oklahoma,  summoned  before  me  Dr.  W.  C.  Graves,  who  being  first 
duly  sworn  to  testify  the  truth,  the  whole  truth  and  nothing  but  the 
truth,  testified  as  follows:"  The  answers  to  the  direct  interrogatories 
then  follow  in  consecutive  order,  and  are  signed,  "W.  C.  Graves,  wit- 
ness," with  the  following  jurat  of  the  officer,  "Subscribed  and  sworn 
to  before  me  this  5th  day  of  September,  1908.  My  commission  expires 
March  31,  1911.  E.  Allen  Boyd."  The  answers  to  the  cross-inter- 
rogatories then  follow  in  consecutive  order,  and  are  signed,  "\V.  C. 
Graves,  witness,"  followed  by  a  jurat  identical  with  that  last  quoted, 
and  there  is  then  attached  to  the  depositions  the  following  certificate: 
"State  of  Oklahoma,  Pittsburg  County.  I,  E.  Allen  Boyd,  a  notary 
public  in  and  for  Pittsburg  County,  Oklahoma,  do  hereby  certify  that 
the  above-named  Dr.  W.  C.  Graves,  the  witness  whose  name  is  sub- 
scribed to  the  foregoing  depositions,  was  by  me  first  duly  sworn  to 
testify  the  truth,  the  whole  truth  and  nothing  but  the  truth  in  the 
case  mentioned  in  the  caption,  and  that  the  deposition  by  him  sub-, 
scribed  was  reduced  to  writing  upon  a  typewriter  by  me  in  the  pres- 
ence of  said  witness,  and  the  same  was  subscribed  by  him  in  my  pres- 
ence, said  depositions  being  taken  upon  the  attached  direct  and  cross- 
interrogatories,  and  pursuant  to  the  attached  commission,  and  the 
same  were  taken  on  the  5th  day  of  September,  1908,  between  the  hours 
of  ten  o'clock  in  the  forenoon  and  six  o'clock  in  the  afternoon,  at  the 
office  of  Boyd  &  Moore,  at  10Sy2  East  Choctaw  avenue,  in  the  city  of 
McAlester,  Pittsburg  County,  Oklahoma;  that  neither  plaintiff  nor 
defendant  was  present  during  the  examination  of  the  witness  in  per- 
son or  by  attorney;  that  I  am  not  related  to,  nor  attorney  for  either 
of  said  parties,  nor  otherwise  interested  in  the  outcome  of  the  action. 
I  so  certify  My  commission  expires  March  31,  1911.  E.  Allen  Boyd, 
Notary  Public." 

Our  statute  provides,  and  it  is  well  settled  by  the  decisions  con- 
struing the  same,  that  the  certificate" of  the  officer  taking  a  deposition, 
either  alone  or  considered  in  connection  with  the  caption  thereto,  must 
show  that  the  answers  of  the  witness  to  the  interrogatories  and  cross- 
interrogatories  were  signed  and  sworn  to  by  the  witness  before  such 
officer.  Does  it  appear  from  the  certificate,  or  from  the  caption  and 
certificate  in  this  case,  that  this  requirement  has  been  complied  with? 
Under  the  decisions  of  the  courts  in  this  State  we  think  the  question 
must  be  answered  in  the  negative.  (Chapman  v.  Allen,  15  Texas,  282; 
Carroll  v.  Welch,  26  Texas,  147;  Slaughter  v.  Rivenbark,  35  Texas, 
68;  Sabine  &  E.  T.  Ry.  Co.  v.  Brousard,  69  Texas,  617;  Bush  v.  Bar- 
ron, 78  Texas,  8;  Emberson  v.  McKenna,  16  S.  W.,  419;  McFadden 
v  Sims,  43  Texas  Civ.  App.,  598.)  In  the  case  of  Railway  Company 
v  Brousard,  supra,  Judge  Stayton,  in  writing  the  opinion  of  the  Su- 
preme Court,  says:  "The  only  way  in  which  it  can  be  known  that 
what  appears  to  be  the  answers  of  a  witness  taken  through  interroga- 
tories and  a  commission  within  the  meaning  of  the  law,  are  such  an- 
swers, is  by  the  certificate  of  the  officer  to  the  fact  that  the  answers  of 
the  witness  were  signed  and  sworn  to  by  the  witness  before  him.  That 
which  is  thus  verified  becomes  evidence;  but  no  statement  made  by  the 
officer  that  matters  appearing  as  the  answers,  which  does  not  show 
that  they  become  so  by  the  fact  that  the  witness  signed  and  swore  to 
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them  before  the  officer,  can  be  received.  If  we  take  what  is  stated  in 
the  caption  to  the  deposition  of  Bradley  Johnson  and  attach  it  to  the 
certificate  of  the  officer  which  follows,  it  will  stand  thus:  'Answers 
of  Bradley  Johnson  to  direct  interrogatories  in  the  above  suit.  I,  G. 
AY.  Paine,  a  justice  of  the  peace  in  and  for  precinct  Xo.  3,  and  ex- 
officio  notary  public  of  said  county  and  State,  do  hereby  certify  under 
my  hand  and  official  seal  that  the  foregoing  answers  were  made,  sub- 
scribed and  sworn  to  before  me  at  Sabine  Pass,  Jefferson  County  and 
State  of  Texas,  on  this  fourth  day  of  April,  A.  D.  1887.'  From  this 
it  may  be  suspected  that  the  answers  were  signed  and  sworn  to  by 
Bradley  Johnson.  But  this  is  not  enough;  it  must  appear  through 
the  officer's  certificate  that  this  is  true,  or  the  depostion  should  be  re- 
jected." 

In  Bush  v.  Barron,  cited  above,  the  certificate  of  the  officer  was  as 
follows:  "Sworn  to  and  subscribed  before  me  this  August  25.  A.  I). 
.1887.  John  H.  Smith,  Justice  of  the  Peace,  Ellis  County,  Texas." 
The  caption  was,  "Answers  to  interrogatories  propounded  by  plaintiff 
.  to  Joe  Barron,  a  resident  of  Ellis  County,  Texas."  The  Supreme 
Court,  in  holding  the  certificate  in  this. case  insufficient,  said:  "This 
(caption)  does  not,  when  read  in  connection  with  the  certificate,  show 
that  the  answers  were  signed  by  the  witness  before  the  officer." 

In  Emberson  v.  McKenna,  stipra,  the  caption,  after  stating  the 
style  of  the  case,  is  as  follows:  "Answers  of  interrogatories  of  S.  E. 
Hartline  in  a  suit  pending  in  County  Court  of  Grayson  County,  Texas, 
March  term,  1888.  Interrogatories  to  S.  E.  Hartline."  The  certificate 
is  as  follows:  "The  State  of  Texas,  county  of  Hunt.  Before  me,  A. 
D.  Jackson,  a  notary  public  in  and  for  Hunt  County,  on  this  day 
personally  appeared  before  me  S.  E.  Hartline,  and  after  being  duly 
sworn  according  to  law,  answered  on  oath  the  within  interrogatories 
and  cross-interrogatories,  and  says  they  are  true  and  correct  to  the 
best  of  his  knowledge  and  belief.  Sworn  to  and  subscribed  before  me 
this  the  7th  day  of  March,  1888.  A.  D.  Jackson,  Notary  Public,  Hunt 
County,  Texas."  In  passing  upon  the  sufficiency  of  this  certificate  the 
court,  among  other  things,  said :  "The  certificate  does  not  state  that 
the  ansMers  were  signed  and  sworn  to  by  the  witness  before  him." 

Again,  in  the  case  of  McFadden  v.  Sims,  43  Texas  Civ.  App.,  598, 
the  certificate  to  the  depositions  was  in  this  language:  "State  of 
Kansas,  county  of  Montgomery.  I,  the  undersigned,  Walter  Zeigler, 
a  notary  public  in  and  for  the  county  of  Montgomery,  State  of  Kansas, 
do  herebv  certify  that  Harrv  Xolte  was  bv  me  first  duly  sworn  to  make 
the  answers  to  the  above  and  foregoing  direct  and  cross-interrogatories, 
and  that  his  answers  as  given  were  reduced  to  writing,  and  that  the 
same  were  subscribed  and  sworn  to  by  said  witness."  The  objection 
urged  was  that  the  certificate  did  not  show  that  the  answers  of  the  wit- 
ness were  sworn  to  and  subscribed  bv  him  before  the  officer  taking  the 
same.  It  wras  held  that  notwithstanding  the  certificate  recited  that  the 
witness  was  sworn  by  the  officer  taking  the  deposition  before  the  in- 
terrogatories were  propounded  to  him,  and  his  answers  thereto  were  re- 
duced to  writing,  and  were  subscribed  and  sworn  to  by  him,  still  the 
same  was  not  equivalent  to  a  statement,  as  required  by  the  statute,  that 
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the  answers  of  the  witness  were  signed  and  sworn  to  by  him  before  said 
officer,  and  therefore  the  certificate  was  fatally  defective. 

We  are  of  opinion  that  the  certificate  in  the  present  case  is  no  more 
definite  and  certain  with  respect  to  the  requirement  of  the  statute  that 
it  shall  show  that  the  answers  of  the  witness  to  the  interrogatories  were 
sworn  to  by  the  witness  before  the  officer  taking  said  answers  than  the 
certificates  in  the  cases  cited  were  with  respect  to  the  defect  pointed 
out  in  each  of  them.  That  the  statement  in  the  caption  in  this  case, 
to  the  effect  that  the  witness  Graves  was  "first  duly  sworn  to  testify  the 
truth,  the  whole  truth  and  nothing  but  the  truth,"  was  not  a  sufficient 
compliance  with  the  statute  requiring  the  certificate  to  show  that  the 
answers  of  the  witness  were  sworn  to  by  him,  is  affirmed  in  the  cases  of 
Emberson  v.  McKenna  and  McFadden  v.  Sims,  supra;  and  that  it  no 
more  certainly  appears  that  the  witness  Graves  swore  to  the  answers  ob- 
jected to  in  the  case  at  bar  than  in  the  case  of  Railway  Company  v. 
Brousard,  seems  very  clear.  In  the  latter  case  the  caption  shows  that 
the  answers  sought  to  be  introduced  in  evidence  were  the  answers  of 
Bradley  Johnson,  whose  deposition  the  officer  was  directed  by  the  com- 
mission to  take,  and  notwithstanding  the  officer  certifies,  "that  the 
foregoing  answers  (Bradley  Johnson's  answers)  were  made,  subscribed 
and  sworn  to  before  him,"  yet  the  Supreme  Court  said  it  could  only  be 
suspected  that  said  answers  were  signed  and  sworn  to  by  Bradley  John- 
son, which  was  not  enough  to  authorize  the  admission  of  the  depositions. 
If  it  could  not  be  said  that  it  appears  by  necessary  implication  from 
the  language  of  the  captions  and  certificates  used  in  this  and  other  cases 
cited  above,  that  the  respective  answers  of  the  witnesses  to  the  inter- 
rogatories propounded  were  sworn  to  by  said  witnesses,  we  are  unable 
to  perceive  how  it  can  be  said  that  it  does  so  appear  from  the  language 
used  in  the  caption  (and  certificate)  in  question  that  Dr.  W.  C.  Graves 
swore  to  the  answers  introduced  in  evidence  in  this  case  and  of  which 
complaint  is  made.  Appellee  cites  the  case  of  Missouri,  K.  &  T.  Ry. 
Co.  v.  Hennesey,  20  Texas  Civ.  App.,  316,  in  support  of  his  contention 
that  the  certificate  here  in  question,  when  read  in  connection  with  the 
caption,  shows  a  substantial  compliance  with  the  statute,  which  is  all 
that  is  necessary.  The  case  apparently  sustains  this  view,  and  if  it 
does  it  is,  in  our  opinion,  contrary  to  the  decisions  made  by  our  Su- 
preme Court  in  the  cases  cited  in  this  opinion,  wherein  very  similar 
certificates  were  construed  and  held  to  be  fatally  defective.  In  such 
case  we  conceive  it  to  be  the  duty  of  this  court  to  follow  the  ruling  of 
the  Supreme  Court  even  though  we  might  have  reached  a  different  con- 
clusion had  the  question  been  presented  to  us  as  an  original  proposition. 

The  twenty-first  assignment  is  to  the  effect  that  the  court  erred  in 
admitting  in  evidence,  over  the  objection  of  the  defendant,  the  testi- 
mony of  the  witness,  Dr.  B.  H.  Vaughan,  that,  assuming  that  a  surgeon 
whose  duty  it  was  to  attend  to  the  case  was  informed  immediately,  or 
very  soon  after  the  accident,  that  appellee's  knee  had  been  severely  in- 
jured and  the  patella  badly  broken,  in  his  judgment  the  proper  thing 
for  the  surgeon  to  do  would  be  to  go  immediately  and  dress  and  treat 
the  case.  The  admission  of  this  testimony,  we  think,  was  material  er- 
ror. One  of  the  important  issues  in  the  case  was  whether  or  not  ap- 
pellant's local  surgeon  at  Hillsboro,  Dr.  Miller,  upon  receiving  notice 
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of  appellee's  injury  shortly  after  the  accident,  should,  in  the  exercise  of 
ordinary  care,  have  gone  to  Milford  and  treated  the  case  in  person,  and 
the  affirmative  of  this  issue  could  not  be  established  under  the  facts  of 
this  case  by  the  opinion  of  an  expert  witness.  As  argued  by  counsel 
for  appellant,  while  expert  testimony  is  admissible  to  prove  the  char- 
acter of  treatment  which  should  be  given  a  patient  or  the  probable  ef- 
fect of  the  lack  of  such  treatment,  the  opinion  of  such  expert  as  to 
whether  another  physician  should  or  should  not  have  gone  to  the  pa- 
tient under  particular  circumstances,  was  inadmissible.  The  practical 
effect  of  the  testimony  objected  to  was  to  tell  the  jury  that,  in  the 
opinion  of  the  witness,  it  became  the  duty  of  Dr.  Miller,  when  he  was 
notified  that  appellee  had  been  hurt,  to  go  to  Milford*  and  dress  and 
treat  his  wounds.  Whether  he  should  have  done  so  was  not  the  subject 
of  expert  testimon}',  and  the  opinion  of  Dr.  Vaughan  as  to  what  he 
should  have  done  in  this  respect,  should  have  been  rejected  by  the  court. 
We  are  also  of  the  opinion  that  the  court  erred  in  permitting  the 
plaintiff,  George  W.  Graves,  to  testify,  over  the  objection  of  appellant 
that  the  testimony  was  hearsay,  that  in  reply  to  messages  sent  to  appel- 
lant's local  agent  at  Milford,  Charles  Beck  told  him,  plaintiff,  shortly 
after  he  was  injured,  that  he,  said  agent,  would  have  a  train  out  from 
Hillsboro  at  nine  o'clock  that  night  and  take  him  to  Hillsboro;  that 
after  he  failed  to  get  out  at  nine  o'clock  he  had  Mr.  Beck  make  any- 
where from  three  to  six  trips  to  the  agent,  and  that  in  response  to 
messages  sent  to  the  agent  by  Beck  on  these  trips  Beck  told  him  that 
the  agent  said  "they  would  have  a  train,  and  that  it  should  have  gone ;" 
that  he  said,  "We  will  have  a  train  stopped  at  a  certain  street  and  give 
four  blasts  of  the  whistle  and  wait  until  he  (plaintiff)  can  be  carried 
on  the  cot;  that  he  had  gone  to  his  house  and  got  the  cot  to  put  him 
on  early  in  the  evening."  The  testimony  of  the  witness  Beck  to  the 
effect  that,  at  the  request  of  appellee,  he  had  notified  the  agent  at  Mil- 
ford of  appellee's  injury,  was  admissible,  but  the  testimony  objected  to 
and  quoted  above  was  clearly  obnoxious  to  the  objection  that  it  was 
hearsay,  and  being  material,  its  admission  must  be  regarded  as  hurtful 
to  appellant's  rights. 

The  court  also  erred,  we  think,  in  permitting  the  witness,  Dr.  W.  C. 
Graves,  after  stating  that  a  compound  comminuted  fracture  not  receiv- 
ing proper  attention  for  a  period  of  fifteen  hours  would  be  a  great  deal 
more  likely,  if  not  practically  certain,  to  become  infected,  and,  by 
reason  of  the  weakened  condition  of  the  patient,  render  him  more  easily 
a  prey  to  septic  germs,  and  that  these  germs  multiply  rapidly  in  a  proper 
soil  like  blood  and  serum,  and  to  further  state :  "So  that  from  a  single 
germ,  according  to  Koch,  in  twenty-four  hours  more  than  eight  million 
would  develop;  they  divide  themselves  by  fission  once  every  hour."  This 
testimony  was  subject  to  the  objection  urged,  that  it  was  hearsay.  The 
statement  of  the  witness  does  not  purport  to  be  an  expression  of  his 
own  opinion  or  knowledge  of  the  subject  upon  which  he  is  speaking, 
but  that  of  the  person  Koch.  The  question  is  practically  the  same  as 
would  have  been  raised  had  appellee  read  the  statement  made  by  the 
vntness  from  some  medical  treatise  or  standard  work  on  medical  juris- 
prudence, and  that  the  reading  of  such  an  excerpt  would  not  have  been 
admissible  seems  to  be  well  established.     (St.  Louis,  A.  &  T.  By.  Co.  v. 


1909.]      Alexander  v.  St.  Louis  S.  W.  Ry.  Co.  op  Texas.         407 

Jones,  14  S.  W.,  309;  Boehringer  v.  Richards,  9  Texas  Civ.  App.,  284; 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Hanway,  57  S.  W.,  695;  Lawson,  Ex- 
pert &  Opinion  Evid.,  p.  205;  Burt  v.  State,  38  Texas  Crim.  Rep.,  397; 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Farmer,  108  S.  W.,  729.)  We  think  the 
testimony  upon  the  objection  of  appellant  should  have  been  excluded. 

There  are  a  number  of  assignments  which  have  not  been  discussed, 
none  of  which  in  our  opinion  point  out  reversible  error.  Those  relating 
to  special  charges  asked  by  the  appellant  and  refused  were,  we  think, 
sufficiently  covered  by  the  court's  main  charge  and  other  special  charges 
given.  Those  complaining  of  the  court's  main  charge  probably  disclose 
no  reversible  error,  or  if  so,  they  are  not  likely  to  occur  upon  another 
trial.  .  The  paragraph  relating  to  the  measure  of  damages,  when  the 
entire  language  thereof  is  considered,  is  not  perhaps  subject  to  the  criti- 
cism urged  against  it,  but  we  suggest  that  the  portion  thereof  author- 
izing the  jury,  in  the  event  they  find  for  plaintiff,  to  take  into  consid- 
eration the  value  of  the  time  lost  by  him  during  the  period  of  his  dis- 
abilities, upon  another  trial  be  made  to  more  accurately  and  with 
greater  certainty  apply  to  the  time  lost  by  reason  of  injury  suffered 
subsequent  to  the  infliction  of  the  original  wound,  as  a  result  of  appel- 
lant's negligence,  if  any.  We  also  think  the  paragraph  instructing  the 
jury  that  all  other  issues  raised  by  the  pleadings  other  than  those  sub- 
mitted are  withdrawn  from  their  consideration,  should,  to  avoid  any 
probability  of  misleading  the  jury,  be  omitted. 

For  the  errors  indicated,  the  judgment  of  the  court  below  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 


W.  J.  Alexander  v.  St.  Louis  Southwestern  Railway  Company 

op  Texas. 

Decided  November  6,  1909. 

Damages — Injury  by  Fright — Agency — Question  of  Fact. 

A  railroad  company's  special  agent  and  detective  accompanied  by  the  com- 
pany's station  agent  and  his  employee,  went  upon  plaintiffs  premises  about 
midnight  in  search  of  evidence  against  plaintiff  on  a  charge  of  theft  of  the 
company's  property;  the  plaintiff  was  not  at  home  and  his  wife  discovering 
their  presence  on  the  premises  was  very  much  frightened  and  humiliated;  said 
parties  entered  the  premises  without  the  consent  of  plaintiff  or  his  wife  and 
without  legal  process.  In  a  suit  by  the  husband  against  the  company  for 
damages  resulting  from  the  fright  and  humiliation  of  his  wife,  evidence  con- 
sidered, and  held  to  raise  the  issue  whether  or  not  said  detective  and  the  others 
were  acting  within  the  scope  of  their  authority  in  entering  upon  plaintiff's 
premises,  and  whether  or  not  the  shock  and  its  injurious  results  were  proximately 
caused  by  the  acts  of  said  parties,  and  whether  or  not  such  results  ought  to 
have  been  foreseen  as  a  natural  and  probable  consequence  of  said  acts;  and  the 
court  therefore  erred  in  instructing  a  verdict  for  defendant. 

Appeal  from  the  District  Court  of  Hill  County.    Tried  below  before 
Hon.  W.  C.  Wear. 

Collin  &  Cummings  and  Morrow  &  Smithdeal,  for  appellant. — The 
evidence  showing  that  O.  K.  Wheeler,  C.  G.  Denman  and  Roy  Scar- 
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brough  were  employes  of  the  appellee,  and  that  it  was  the  duty  of  0.  K. 
Wheeler,  and  within  the  scope  of  his  authority  to  investigate  charges 
such  as  those  which  had  been  made  against  appellant,  and  further  show- 
ing that  on  the  night  in  question  he  and  the  said  Denman  and  Scar- 
brough  were  acting  for  the  appellee  company,  and  while  so  acting  in- 
jured appellant's  wife,  the  court  erred  in  instructing  a  verdict  for  the 
defendant.  Texas  &  X.  0.  Ry.  Co.  v.  Parsons,  113  S.  W.,  914;  Galves- 
ton, H.  &  S.  A.  Ry.  Co.  v.  Neel,  26  S.  W.,  788 ;  Galveston,  H.  &  S.  A. 
Rv.  Co.  v.  Donahoe,  56  Texas,  164;  Missouri,  K.  &  T.  Ry.  Co.  v.  War- 
ner, 49  S.  W.,  254;  Dillingham  v.  Russell,  73  Texas,  50;  Gulf,  C.  & 
S.  F.  Rv.  Co.  v.  Condor,  58  S.  W.,  58;  Galveston,  H.  &  S.  A.  Rv.  Co. 
v.  Masterson,  51  S.  W.,  1090;  Texas  &  N.  0.  Rv.  v.  Tavlor,  73  S.  W., 
1081;  Texas  &  N.  0.  Ry.  v.  Parsons,  113  S.  W.,  914;  Chicago  City 
Ry.  Co.  v.  McMahon,  42  Am.  Rep.,  29 ;  Higgins  v.  Watervliet  Turnpike 
Co.,  7  Am.  Rep.,  293;  Evansville  &  T.  H.  Ry.  Co.  v.  McKee,  50  Am. 
Rep.,  102;  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Grant,  88  S.  W.,  580  and 
1133;  Texas  Midland  Ry.  Co.  v.  Dean,  82  S.  W.,  524;  Texas  &  P.  Ry. 
Co.  v.  Parker,  68  S.  W.,  831 ;  Birmingham  Waterworks  v.  Hubbard,  7 
Am.  St.  Rep.,  36;  Daniel  v.  Petersburg  R.  R.  Co.,  4  L.  R.  A.  (N\  S.), 
485;  Stranahan  v.  Coit,  4  L.  R.  A.  (N.  S.),  506;  Western  &  Atlantic 
Ry.  Co.  v.  Turner,  53  Am.  Rep.,  842 ;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Hay- 
ter,  93  Texas,  242;  1  Thompson  on  Negligence,  155-6-7;  13  Cyc, 
p.  30. 

E.  B.  Perkins,  D.  Upthegrove  and  Scott,  Sanford  &  Ross,  for  appel- 
lee.— When  the  evidence  fails  to  show  affirmatively  that  the  agent  or 
servant  in  committing  the  act  complained  of  was  acting  within  the 
scope  or  apparent  scope  of  his  authority  at  the  time  he  performs  the 
act  complained  of,  it  is  the  duty  of  the  court  to  instruct  a  verdict  for 
the  defendant.  St.  Louis  S.  W.  Ry.  Co.  v.  Wvatt,  105  S.  W.,  72 ;  Gal- 
veston, H.  &  S.  A.  Rv.  Co.  v.  Currie,  96  S.  W.,  1073 ;  Texas  &  P.  Ry. 
Co.  v.  Black,  87  Texas,  160. 

Where  the  servant  commits  an  act  which  in  itself  is  illegal  and  injury 
results  therefrom,  the  master  will  not  be  held  liable  therefor  unless  he 
either  advised  or  participated  therein  or  ratified  the  same.  Dillingham 
v.  Russell,  73  Texas,  54;  International  &  G.  N.  Ry.  Co.  v.  Cooper,  88 
Texas,  607. 

When  the  evidence  fails  to  show  affirmatively  that  the  act  com- 
plained of  was  the  proximate  cause  of  the  injury,  it  is  the  duty  of  the 
court  in  such  case  to  peremptorily  charge  the  jury  to  find  a  verdict 
for  the  defendant,  and  the  evidence  in  the  case  at  bar  failed  to  show 
affirmatively  that  the  going  upon  the  premises  by  the  agents  of  the  de- 
fendant (even  if  they  were  acting  within  the  scope  or  apparent  scope 
of  their  authority)  was  the  proximate  cause  of  injury  to  plaintiff's 
wife.  Therefore  the  court  properlv  charged  the  jurv  to  bring  a  ver- 
dict for  the  defendant.  Walton  v.*  N.  Y.  C.  S.  C.  Co.,  2  N.  E.,  101 
(Mass.) ;  St.  Louis  S.  W.  Ry.  Co.  v.  Wvatt,  105  S.  W.,  72;  Galveston, 
H.  &  S.  A.  Rv.  Co.  v.  Currie,  96  S.  W.,  1073;  Dillingham  v.  Russell, 
73  Texas,  54 ;  Texas  &  P.  Ry.  v.  Black,  87  Texas,  160 ;  Lachat  v.  Lute, 
22  S.  W.,  218;  International  &  G.  K  Rv.  Co.  v.  Cooper,  88  Texas, 
607;  Texas  &  P.  Ry.  v.  Bigham,  90  Texas,  223;  Gulf,  C.  &  S.  F.  Ry. 


1909.]      Alexander  v.  St.  Louis  S.  W.  By.  Co.  of  Texas.         409 

Co.  v.  Hayter,  93  Texas,  239;  Hendrix  v.  Texas  &  P.  Ry.,  89  S.  W., 
461;  Lipscomb  v.  Express  Co.,  95  Texas,  5;  Neiler  v.  Railway  Co.,  96 
Texas,  34;  Denison,  B.  &  N.  0.  Ry.  Co.  v.  Barry,  98  Texas,  250. 

RAINEY,  Chief  Justice. — This  is  a  suit  instituted  by  W.  J.  Alex- 
ander, appellant,  against  the  railway  company,  appellee,  to  recover 
damages  for  injury  to  his  wife  caused  by  the  railway  company's  agents 
in  going  upon  hi6  premises  in  the  night-time  while  he  was  absent,  and 
in  the  discharge  of  their  duty,  and  causing  her  fright  and  humiliation. 

Defendant  answered  by  general  denial,  and  specially,  that  the  acts 
of  its  servants  in  going  upon  plaintiff's  premises  were  not  in  perform- 
ance of  any  duty  they  owed  defendant,  but  were  beyond  the  scope  of 
their  authority. 

A  trial  was  had  before  a  jury,  and  upon  the  conclusion  of  the  evi- 
dence the  court  gave  a  peremptory  instruction  for  the  defendant,  and 
thereupon  verdict  and  judgment  was  rendered  accordingly,  from  which 
this  appeal  is  prosecuted. 

The  evidence  tends  to  show  that  Alexander  had  been  accused  of  tak- 
ing property  from  the  railway  company.  That  0.  K.  Wheeler,  the 
company's  special  agent  and  detective,  whose  duty  it  was  to  investigate 
and  look  up  the  evidence  relative  to  said  charge,  procured  C.  G.  Den- 
man,  the  company's  station  agent  at  Ilillsboro,  and  Roy  Scarbrough, 
an  employe  under  Denman,  to  assist  him,  and  the  three  went  to  the 
residence  of  said  Alexander  in  the  city  of  Hillsboro  at  night,  about 
eleven  or  twelve  o'clock,  to  secure  a  piece  of  lumber  it  was  charged 
Alexander  had  appropriated,  as  evidence  to  sustain  said  charge.  Alex- 
ander was  not  at  home  at  the  time,  which  was  known  to  said  parties, 
but  they  knew  Mrs.  Alexander  was  at  home.  Said  parties  went  into 
the  yard  and  near  the  window  of  the  room  in  which  plaintiff's  wife 
was  at  the  time,  and  there  was  a  street  light  shining  across  the  yard 
which  rendered  it  easy  for  plaintiff's  wife  to  see  the  said  parties. 

Plaintiff's  wife  testified  as  follows:  "I  am  acquainted  with  0.  K. 
Wheeler.  I  understand  that  he  is  detective  with  the  railway  company 
of  the  defendant.  I  remember  the  occasion  when  some  men,  about  the 
first  day  of  May  this  year,  at  night,  came  into  my  yard  one  night.  I 
remember  the  circumstances  of  their  coming  there.  0.  K.  Wheeler 
called  at  my  house  a  few  days  prior  to  that  time,  and  then  I  gave  him 
a  statement,  and  in  the  conversation  he  drifted  into  chickens,  and  was 
telling  much  about  Mr.  McDonald's  chickens,  and  he  went  out  and 
called  me  and  asked  me  if  I  would  mind  to  show  him  the  chickens. 
I  told  him  I  did  not  mind  it.  I  did  not  think  at  the  time  he  wanted 
me  to  show  him  chickens.  He  seemed  apparently  to  be  looking  at 
lumber  piled  in  the  yard.  That  was  in  the  daytime.  He  saw  all  of 
the  piles  of  lumber  that  were  there.  He  did  not  at  that  time  mention 
the  lumber  at  all.  I  told  him  that  day  that  my  husband  was  not  at 
home.  I  did  not  say  anything  to  him  as  to  how  long  I  expected  my 
husband  to  be  away  from  home.  That  was  about  a  week  before  the 
men  came  there  that  night.  I  guess  Mr.  Wheeler  was  out  in  the  yard 
about  five  or  ten  minutes  when  he  came  there  around  through  my 
premises.  He  was  in  the  house  I  guess  thirty  minutes  or  more.  He 
did  not  say  anything  to  me  about  the  lumber  on  that  occasion.    About 
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a  week  after  that  somebody  came  to  my  house  about  midnight.  It  was 
Mr.  Wheeler,  C.  G.  Denman  and  Scarbroygh.  I  mean  0.  K.  Wheeler, 
the  detective  of  the  company,  and  Denman,  the  local  agent  of  the  de- 
fendant, and  Mr.  Scarbrough,  who  was  in  the  employ  of  the  defendant 
at  that  time.  That  was  about  twelve  o'clock  at  night  that  they  came 
there.  When  I  first  saw  them  on  my  premises  they  were  crossing  to 
the  south  side.  I  did  not  recognize  them  when  I  first  saw  them.  I 
was  lying  on  the  bed.  I  got  up  to  the  window,  thinking  I  would  get 
my  pistol,  and  when  I  got  to  the  window  I  recognized  Mr.  Wheeler 
first,  and  Mr.  Scarbrough  and  Mr.  Denman.  The  light  shone  across 
the  yard,  and  just  as  they  passed  I  recognized  them,  and  that  is  when 
I  got  so  frightened.  I  fainted.  I  don't  know  how  long  I  was  in  that 
condition.  Nobody  was  with  me  but  Mr.  Gibson  and  my  little  son,  who 
was  in  the  next  room.  No  one  at  all  was  in  the  room  with  me.  I 
don't  know  how  long  I  remained  in  that  condition,  but  it  was  day  be- 
fore I  could  remember  anything,  and  as  soon  as  I  could  I  got  up  and 
went  out  to  see.  All  three  of  -them  were  in  my  yard.  I  became  so 
frightened.  I  did  not  know  what  they  were  up  to.  I  heard  Mr.  Alex- 
ander speak  that  they  were  trying  to  get  some  evidence  against  him, 
and  the  thoughts  of  it  frightened  me.  It  seems  like  my  heart  gave 
down  on  me  and  I  fell  and  fainted  away,  and  I  remained  in  that  con- 
dition I  don't  know  how  long.  I  have  never  seen  a  well  day  since  that 
time.  At  times  I  have  been  able,  and  have  tried  to  get  out,  and  walked 
out  several  times.  Dr.  Buie  advised  me  to  walk  up  to  his  office  sev- 
eral times.  I  went  to  Waco  and  stayed  a  while,  and  rode  out  several 
times  while  there,  and  I  walked  out  every  chance  that  I  felt  like  going. 
I  have  been  to  Hubbard  City  and  to  Sulphur,  Oklahoma,  but  the  spells 
continue  to  come  on  me  and  I  grow  weaker  all  the  time.  My  nerves 
draw  very  badly.  It  seems  like  every  nerve  in  my  body  draws,  and 
finally  my  heart  becomes  weak  and  I  feel  it  failing  out,  and  I  become 
perfectly  unconscious.  I  have  since  that  time  suffered  with  the  draw- 
ing of  my  nerves.  They  just  draw;  every  nerve  in  my  body  seems  to 
draw  at  times.  The  fact  that  I  saw  these  men  there  at  that  particular 
hour  of  the  night,  and  the  fact  that  I  heard  what  they  had  charged 
my  husband  with,  had  the  effect  on  me  mentally  to  produce  a  very 
disagreeable  feeling  of  mind.  No  one  would  know  what  it  was  unless 
they  would  pass  through  it.  Since  that  time  I  have  not  been  able  to 
perform  my  household  duties.  I  did  all  my  work  except  my  washing 
up  to  that  time." 

Said  parties  went  upon  said  premises  without  the  consent  of  plaintiff 
or  his  wife,  nor  were  they  possessed  of  any  legal  process  authorizing 
such  invasion. 

Such  being  the  evidence,  was  it  error  in  the  court  to  instruct  a  ver- 
dict? We  think  so.  On  the  proposition  of  appellee  that  said  parties 
were  not  acting  within  the  scope  of  their  authority,  we  think  the  issue 
was  raised,  and  should  have  been  submitted  to  the  jury.  The  evidence 
shows  a  trespass  on  the  part  of  said  parties,  and  there  is  no  evidence 
showing  the  company  authorized  the  commission  of  a  trespass,  but  cor- 
porations are  responsible  for  damages  resulting  from  torts  committed 
by  agents  while  in  the  performance  of  a  duty  -for  which  they  have 
been  employed.     It  should  have  been  left  to  the  jury  to  determine 
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whether  or  not  the  said  parties  were  acting  within  the  line  of  their 
duty  in  hunting  up  evidence  to  sustain  the  charge  against  Alexander. 

The  other  proposition  made  by  appellee  is,  in  effect,  that  the  injury, 
if  any,  was  not  the  result  of  fright  from  fear  of  bodily  injury,  but  from 
humiliation  at  £he  fact  that  the  parties  were  in  the  premises  searching 
for  evidence  to  sustain  the  charge  of  theft  against  her  husband.  Our 
courts  have  held  that  an  action  will  lie  for  bodily  injury  resulting 
from  fright  caused  by  the  wrongful  act  of  another.  (Hill  v.  Kimball, 
76  Texas,  210;  Gulf,  C.  &  S.  F.  Ey.  v.  Hayter,  93  Texas,  239,  and  au- 
thorities there  cited.)  In  the  case  last  cited,  Judge  Gaines,  speaking 
for  the  court,  says :  "We  conclude  when  a  physical  injury  results  from 
a  fright  or  other  mental  shock,  caused  by  the  wrongful  act  or  omission 
of  another,  the  injured  party  is  entitled  to  recover  his  damages,  pro- 
vided the  act  or  omission  is  the  proximate  cause  of  the  injury,  and  the 
injury  ought,  in  the  light  of  all  the  circumstances,  to  have  been  fore- 
seen as  a  natural  and  probable  consequence  thereof.  In  our  opinion, 
as  a  general  rule,  these  questions  should  be  left  to  the  determination  of 
the  jury."  So  in  this  case,  under  all  the  circumstances  shown  by  the 
evidence,  it  should  have  been  left  to  the  jury  to  determine  whether 
or  not  the  shock  and  results,  as  claimed  by  appellant's  wife,  were  proxi- 
mately caused  by  the  acts  of  the  parties,  and  whether  or  not  the  injury 
ought  to  have  been  foreseen  as  a  natural  and  probable  consequence  of 
such  acts. 

It  is  the  province  of  the  jury  to  determine  all  questions  of  fact,  and 
unless  the  evidence  is  so  conclusively  one  way  that  there  is  no  room 
for  reasonable  minds  to  differ  as  to  the  conclusion  to  be  reached,  the 
trial  judge  should  not  direct  a  verdict. 

For  the  error  in  directing  a  verdict,  the  judgment  is  reversed  and 
cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 


Missouri,  Kansas  &  Texas  Railway  Company  op  Texas  v.  W.  0. 

Dunbar. 

Decided  November  6,  1909. 

1. — Carrier  of  Passengers — Defective  Platform  and  Stepping  Stool — Charge. 

In  a  suit  for  damages  for  personal  injuries  received  by  a  passenger  while 
alighting  from  a  railroad  train,  said  injuries  being  caused  by  an  uneven  brick 
pavement  and  a  defective  stepping  stool,  charges  considered  and  held  not 
subject  to  the  objection  that  they  imposed  upon  defendant  a  higher  degree  of 
care  and  foresight  than  is  required  by  law. 

2. — Same — Degree  of  Care. 

A  public  carrier  is  not  only  required  to  provide  reasonably  safe  means 
lrhereby  its  passengers  may  alight  from  its  cars,  but  the  safest  which  are  known 
and  have  been   tested. 

3. — Trial — Refusal  of  Charges. 

The  refusal  of  requested  charges  is  not  error  when  the  law  embraced  in 
such  charges  has  already  been  given  to  the  jury  in  other  charges.  Charges 
considered  and  held  properly  refused  for  this  reason. 
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4. — Carrier  of  Passengers — Defective  Stepping  Stool — Evidence. 

The  issue  being  whether  or  not  certain  stepping  stools  furnished  by  a 
railroad  company  as  a  means  for  passengers  to  alight  from  its  trains,  were 
defective,  the  testimony  of  witnesses  that  they  had  on  different  occasions  seen 
said  stools  turn  over  or  slip  about  when  passengers  stepped  on  them  in  alighting 
from  the  trains,  was  admissible. 

Appealed  from  the  District  Court  of  Hunt  County.  Tried  below  be- 
fore Hon.  E.  L.  Porter. 

Templet  on,  Craddock,  Crosby  &  Dinsmore  (Coke,  Miller  &  Coket  of 
counsel),  for  appellant. — The  court  erred  in  the  first  paragraph  of 
its  charge.  Conroy  v.  Chicago,  St.  P.,  M.  &  0.  Ry.  Co.  (Wis.),  70  N. 
W.,  486 ;  .s.  c,  38  L.  R.  A.,  419 ;  Taylor  v.  Pennsylvania  Co.,  50  Fed. 
Rep.,  755;  Kelly  v.  Manhattan  Ry.  Co.,  112  X.  Y.,  443,  3  L.  R.  A.,  76; 
Palmer  v.  Pennsylvania  Co.,  2  L!  R.  A.,  252 ;  Fearn  v.  West  Jersev  Ferry 
Co.,  13  L.  R.  A.",  366 ;  Falls  v.  San  Francisco  &  N.  P.  Ry.  Co.,  91  Cal., 
114,  31  Pac,  901;  Illinois  Central  R.  R.  Co.  v.  Hobbs,  58  111.  App., 
130;  Hiatt  v.  Des  Moines  R.  R.  Co.  (la.),  64  X.  W.,  766;  Wabash,  St 
L.  &  P.  Rv.  Co.  v.  Wolff,  13  111.  App.,  437;  Gunderman  v.  Missouri, 
K.  &  T.  Rv.  Co.,  58  Mo.  App.,  370;  Skottowe  v.  Oregon  S.  L.  R.  R. 
Co.,  22  Ore.,  430,  30  Pac,  222 ;  Central  R.  &  B.  Co.  v.  Perry,  58  Ga., 
461 ;  Lafflin  v.  Buffalo  &  S.  W.  Ry.  Co.,  106  X.  Y.,  136,  112  X.  E., 
599;  Libby  v.  Maine  Cent.  R.  Co.,  20  L.  R.  A.,  812;  4  Elliott,  Rail- 
roads, 2d  ed.,  sees.  1590,  1585,  1641,  1830,  1831,  and  authorities  there 
cited;  1  Fetter  on  Passenger  Carriers,  sec.  47;  Ray  on  Passenger  Car- 
riers, sec.  33,  and  authorities  there  cited;  5  Am.  &  Eng.  Law  (2d  ed.), 
p.  532;  26  Am.  &  Eng.  Law  (2d  ed.),  p.  508. 

The  charge  is  erroneous  in  that  it  submits  to  the  jury  the  question 
whether  or  not  the  step-box  or  stool  in  use  at  the  time  of  the  accident 
had  been  tested  and  was  the  safest  appliance  used  for  discharging  pas- 
sengers, because  there  was  no  evidence  showing  or  tending  to  show  that 
any  other  appliance  or  appliances  were  or  had  been  used  or  tested 
which  were  known  to  be  safer  than  a  foot-stool  or  box  and  a  pavement, 
and  the  charge  left  it  to  the  jury  to  determine  this  issue  wholly  upon 
conjecture  and  speculation  and  upon  their  own  idea  of  the  suitableness 
and  safety  of  the  step-box  and  pavement,  and  to  determine  from  theii 
own  ideas,  without  evidence,  whether  these  were  the  safest  appliances 
for  the  use  of  passengers,  which  were  known  and  had  been  tested. 
Texas  Midland  R.  R.  v.  Tavlor,  44  S.  W.,  892;  Fort  Worth  &  N.  0. 
R.  R.  Co.  v.  Enos,  50  S.  W.,*  595. 

The  court  erred  in  the  third  paragraph  of  its  charge.  Gulf,  C.  &  S. 
F.  Ry.  Co.  v.  Scott,  27  S.  W.,  828;  Gipson  v.  Williams,  27  S.  W.,  824; 
Murchison  v.  Mansur-Tibbetts  Co.,  37  S.  W.,  605;  Faubion  v.  Western 
TJ.  Tel.  Co.,  81  S.  W.,  56;  Gulf,  C.  &  S.  F.  Rv.  Co.  v.  Anson,  82  S. 
W.,  785 ;  Texas  &  P.  Ry.  Co.  v.  Ray  Brothers,  84  S.  W.,  691 ;  Norton 
v.  Galveston.  H.  &  S.  A.  Rv.  Co.,  108  S.  W.,  1044;  Gulf,  C.  &  S.  F. 
Ry.  Co.  v.  Garner,  115  S.  W.,  273. 

The  court  erred  in  refusing  special  charge  Xo.  5.  Klatt  v.  Houston 
Elec.  St.  Ry.  Co.,  57  S.  W.,  1112;  G.,  W.'  T.  &  P.  Ry.  Co.  v.  Staton, 
49  S.  W.,  277 ;  Missouri,  K.  &  T.  Ry.  Co.  v.  Crowder,  55  S.  W.,  380. 

The  evidence  of  said  witnesses  Hall  and  Melton  was  inadmissible  and  in- 
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competent,  because :  (1)  The  evidence  was  too  remote  and  involved  a  col- 
lateral issue;  (2)  the  questions  eliciting  the  evidence  do  not  state  the  cir- 
cumstances, surroundings  and  conditions  at  any  time  either  of  the  wit- 
nesses may  have  observed  anything  with  reference  to  passengers  get- 
ting off,  and  do  not  state  the  action  of  the  trainmen,  nor  the  position 
of  the  step-box,  nor  the  movement  or  not  of  the  step-box;  (3)  the  ques- 
tions eliciting  said  testimony  and  the  answers  thereto  necessarily  took 
into  consideration  all  the  situation  and  surroundings  at  the  time  and 
place  with  reference  to  the  manner  in  which  the  box  was  placed,  the 
action  of  the  passengers  in  getting  off  and  everything  connected  with 
the  same,  involved  in  the  question  and  answer  being  any  question  that 
might  arise  as  to  the  negligence  of  the  carrier  and  any  contributory 
negligence  of  the  passengers  and  of  his  conduct;  and  it  necessarily 
called  for  the  opinion  and  conclusion  of  the  witnesses  and  each  of  them 
with  respect  to  particular  transactions  that  they  may  have  seen  or 
noticed,  involving  in  such  transactions  all  the  issues  of  negligence  and 
contributory  negligence;  (4)  the  question  was  one  for  the  jury  to  de- 
termine from  all  the  facts  as  presented  to  them  in  the  particular  case 
on  trial,  there  being  no  two  cases  alike.  1  Elliott  on  Evid.,  sec.  185, 
note. 

The  evidence  of  the  witnesses  Hardin,  McKain,  Gotcher  and  King, 
as  offered  by  the  defendant,  was  admissible  and  competent,  because  it 
was  material  and  relevant  to  the  issues  made  by  pleadings  and  the 
evidence,  especially  upon  the  issue  of  defendant's  negligence  or  not 
with  respect  to  the  construction  and  condition  of  the  pavement  or  plat- 
form, and  with  respect  to  the  size  and  construction  of  the  step-box  or 
stool  and  as  to  its  condition,  and  as  to  whether  or  not  the  step-box  or 
stool  set  level,  smoothly,  evenly  and  safely,  upon  the  pavement.  Clark 
v.  State,  40  S.  W.,  992 ;  Brooke  v.  Chicago,  R.  I.  &  P.  R.  R.  Co.,  81 
la.,  504;  Tackman  v.  Brotherhood  of  American  Yeomen,  106  N".  W., 
350;  2  Elliott  on  Evidence,  sees.  1249-1252,  and  authorities  there  cited. 

Pierson  &  Starnes  and  8.  W.  Tenley,  for  appellee. — Railway  compa- 
nies are  not  insurers  of  the  safety  of  their  passengers,  but  they  are  re- 
quired to  exercise  that  high  degree  of  foresight  as  to  possible  dangers, 
and  such  a  high  degree  of  prudence  in  guarding  against  them  as  would 
be  used  by  every  cautious,  prudent  and  competent  person  under  the 
same  or  similar  circumstances  in  providing  the  safest  appliances  that 
had  been  known  and  tested  to  enable  their  passengers  to  alight,  and  a 
failure  to  exercise  such  care  is  negligence.  Missouri,  K.  &  T.  Rv.  Co. 
v.  Dunbar,  108  S.  W.,  500;  Missouri  Pacific  Ry.  Co.  v.  Wortham,  73 
Texas,  25;  International  &  G.  N.  Rv.  Co.  v.  Halloren,  53  Texas,  53; 
International  &  G.  N.  Rv.  Co.  v.  Welch,  86  Texas,  204;  Texas  &  P. 
Ry.  Co.  v.  Miller,  79  Texas,  81. 

When  plaintiff  has  shown  in  passenger  cases  that  the  appliances  used 
are  defective,  either  in  construction  or  on  account  of  its  worn  condi- 
tion, and  is  unfit  for  the  purposes  for  which  it  is  used,  and  an  injury 
has  occurred,  he  has  made  out  his  case  of  negligence.  The  burden  of 
proof  is  then  upon  defendant  to  show  that  it  was  using  the  safest  appli- 
ances that  had  been  known  and  tested.  McCrav  v.  Galveston,  H.  &  S. 
A.  Ry.  Oo.,  89  Texas,  169;  Texas  &  N.  O.  Rv.  Co.  v.  Crowder,  63 
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Texas,  504 ;  Gleeson  y.  Virginia  Midland  Ry.  Co.,  140  U.  S.,  435-445, 
463. 

The  fact  that  other  persons  have  stumbled,  fallen  or  been  injured 
by  the  same  defect  as  produced  the  injury  in  this  suit,  may  be  shown, 
and  such  evidence  is  admissible  for  the  purpose  of  showing  that  defend- 
ant had  notice  of  the  defective  and  dangerous  character  of  the  appli- 
ances being  used  by  defendant  for  its  passengers  to  alight  from  its 
trains.  Missouri,  K.  &  T.  Ry.  Co.  v.  Dunbar,  108  S.  W.,  500;  Texas 
T.  Rv.  Co.  v.  Johnson,  86  Texas,  423 ;  Texas  &  P.  Ry.  Co.  v.  Kirk,  62 
Texas,  227-31;  Texas  &  P.  Ry.  Co.  v.  De  Milley,  60  Texas,  195-99; 
Bennett  &  Lovell  v.  Katy,  11  Texas  Civ.  App.,  427 ;  Houston,  E.  &  W. 
T.  Ry.  Co.  v.  Richards,  20  Texas  Civ.  App.,  205;  District  of  Colum- 
bia v.  Armes,  107  U.  S.,  519  (618) ;  8  Camp  &  Crowe  Ency.  of  Evi- 
dence, p.  926-28. 

BOOKHOUT,  Associate  Justice. — This  was  an  action  for  dam- 
ages for  personal  injuries  alleged  to  have  been  sustained  by  the  appel- 
lee in  alighting  from  one  of  the  passenger  trains  of  the  appellant  at 
Greenville  on  the  14th  day  of  November,  1905.  It  was  alleged  that 
when  said  train  arrived  at  the  station  of  Greenville  it  was  dark,  and 
that  said  train  was  backed  up  to  the  defendant's  station  on  the  second 
track  from  defendant's  passenger  station,  and  that  the  passenger  coach 
in  which  plaintiff  was  riding  was  backed  some  distance  up  said  track 
to  and  near  its  said  station  house;  that  defendant  and  its  agents  had 
negligently  failed  to  provide  a  platform  or  other  safe  means  by  which 
its  passengers  could  alight  in  safety  from  its  trains;  that  the  defendant 
had  negligently  and  carelessly  provided  a  brick  pavement  to  be  used  . 
by  its  passengers  in  alighting  from  its  passenger  trains,  and  the  said 
brick  pavement  was  negligently  constructed  and  was  rough  and  uneven 
in  this,  that  the  brick  was  not  placed  on  a  level,  some  projecting  above 
and  others  below  one  another,  making  it  rough  and  uneven;  that  the 
said  pavement  had  not  been  flushed  with  cement  mortar  so  as  to  fill 
up  the  cracks  and  crevices  between  the  bricks,  some  places  being  lower 
than  others,  and  would  hold  water,  and  in  the  course  and  use  of  time 
had  become  in  such  condition  as  above  described.  That  the  defendant 
and  its  agents  had  negligently  and  carelessly  provided  a  small  box  or 
foot-stool,  which  was  badly  worn,  and  wholly  unfit  and  unsafe  for  the 
purpose  for  which  it  was  used,  which  it  placed  on  said  rough  and  un- 
even pavement  for  plaintiff  and  other  passerigers  to  use  and  step  upon 
when  alighting  from  its  trains;  that  said  box  was  too  small  to  be  safe 
for  the  purpose  for  which  it  was  used.  That  the  plaintiff,  while  exer- 
cising due  care  for  his  own  safety,  stepped  from  the  bottom  step  of 
said  car  on  to  the  box  or  foot-stool  placed  there  by  defendant,  its 
agents  and  servants,  and  that  by  reason  of  the  defective  box  and  rough 
and  uneven  pavement,  the  box  or  foot-stool  slipped  and  turned  over, 
causing  him  to  fall  backward  with  great  force  and  violence  against  the 
steps  and  railings  of  the  said  car  and  into  the  said  box,  causing  the  in- 
juries alleged. 

Defendant  answered  by  a  general  demurrer,  a  number  of  special  ex- 
ceptions not  necessary  to  be  here  noted,  a  general  denial,  and  a  spe- 
cial plea  of  contributory  negligence,  to  the  effect  that  if  the  plaintiff 
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sustained  any  injuries  at  all  they  were  proximately  caused  and  con- 
tributed to  by  his  own  negligence  and  want  of  ordinary  care;  that  he 
was  negligent  in  the  manner  in  which  he  stepped  from  the  platform  of 
the  coach  or  in  the  manner  in  which  he  stepped  upon  the  foot-stool,  or 
in  placing  his  foot  on  the  said  foot-stool  or  near  the  edge  or  the  end 
thereof,  or  that  he  failed  to  look  or  heed  how  or  where  he  was  step- 
ping upon  the  foot-stool,  knowing  all  the  time  that  the  foot-stool  was 
being  used  as  a  step-box  between  the  coach  and  the  pavement  upon 
which  it  was  placed.  There  was  also  a  plea  of  assumed  risk.  A  trial 
before  the  court  with  the  aid  of  a  jury,  October  8,  1908,  resulted  in  a 
verdict  in  favor  of  the  appellee  for  $10,000,  upon  which  judgment  was 
duly  entered.  Appellants  motion  for  a  new  trial  having  been  over- 
ruled, it  duly  perfected  its  appeal  to  this  court. 

Conclusions  of  fact — The  appellee,  W.  O.  Dunbar,  while  a  passenger 
on  the  appellant's  railroad,  was  injured  in  alighting  from  one  of  its 
cars  at  Greenville,  Texas,  on  or  about  the  14th  day  of  November,  1905, 
by  the  upsetting  of  the  step-box  or  foot-stool  furnished  by  appellant  to 
assist  its  passengers  in  alighting  from  its  cars  at  Greenville.  The  ap- 
pellant was  guilty  of  negligence  in  failing  to  provide  a  platform  at 
Greenville  upon  which  its  passengers  could  alight,  and  in  providing  a 
foot-stool  or  step-box  which  was  defective  and  unsafe,  and  in  furnishing 
a  pavement  upon  which  its  passengers  were  to  alight  which  was  rough 
and  uneven,  and  plaintiff's  injuries  were  the  direct  and  proximate  re- 
sult of  appellant's  negligence  in  some  one  or  all  of  these  respects,  and 
by  reason  of  said  negligence  he  sustained  injury  and  was  damaged  in 
the  amount  of  the  verdict  and  judgment.  The  appellee  was  not  guilty 
of  negligence  and  he  did  not  assume  the  risk. 

Conclusions  of  law. — The  first  assignment  of  error  challenges  the 
correctness  of  the  first  clause  of  the  court's  charge  as  follows:  "That 
the  defendant  railroad  company  was  not  an  insurer  of  the  safety  of 
the  plaintiff  on  the  occasion  complained  of  by  him,  but  it  was  re- 
quired to  exercise  such  a  high  degree  of  foresight  as  to  possible  dan- 
gers, and  such  a  high  degree  of  prudence  in  guarding  against  them,  as 
would  be  used  by  very  cautious,  prudent  and  competent  persons  under 
similar  circumstances  in  providing  the  safest  appliances  that  had  been 
known  and  tested,  to  enable  him  to  alight,  and  a  failure  to  exercise 
such  care  is  negligence."  The  propositions  presented  are:  (1)  That 
this  charge  is  erroneous  in  that  it  imposes  upon  the  defendant,  with  re- 
spect to  the  means  and  appliances  provided  for  the  use  of  passengers 
in  alighting  from  its  trains  a  higher  degree  of  care  than  is  required  of 
it  by  law.  The  defendant  was  required  to  exercise  ordinary  and  reason- 
able care  only  in  providing  such  means  and  appliances,  and  not  the 
highest  degree  of  care  as  defined  in  the  charge;  and  (2)  that  the 
charge,  in  requiring  of  defendant  such  a  high  degree  of  foresight  as 
to  possible  dangers  to  the  plaintiff  in  alighting  from  the  train  and  the 
like  degree  of  prudence  in  guarding  against  such  possible  dangers  to 
him  in  so  alighting,  is  erroneous  and  more  onerous  than  is  imposed  by 
the  law,  because  the  defendant  was  required  to  do  no  more  than  pro- 
vide against  such  dangers  as  could  reasonably  have  been  foreseen  or 
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anticipated  by  the  use  of  that  high  degree  of  care  which  very  cautious 
and  prudent  and  competent  men  would  use,  and  not  against  every  pos- 
sible danger  that  might  arise  in  the  course  of  its  business  as  a  public 
carrier  of  passengers.  Neither  of  these  propositions  is  sustained.  The 
charge  is  in  accordance  with  the  rule  laid  down  by  the  decisions  of  the 
courts  of  this  State,  and  is  correct.  (International  &  G.  N.  Ry.  Co.  v. 
Halloren,  53  Texas,  53;  Missouri  Pac.  Ry.  v.  Wortham,  73  Texas,  25; 
International  &  G.  N.  Ry.  v.  Welch,  86  Texas,  204.)  A  charge  in  all 
respects  similar  to  the  above  was  approved  and  held  correct  on  a  former 
appeal  of  this  case.     (49  Texas  Civ.  App.,  12.) 

Error  is  assigned  to  the  third  paragraph  of  the  court's  charge,  as  fol- 
lows: "Therefore,  if  you  believe  from  the  evidence  on  the  occasion 
complained  of  by  plaintiff,  that  the  ground  or  pavement  provided  by 
defendant  where  plaintiff  was  required  to  alight  was  rough  and  un- 
even, and  at  said  place  that  defendant  had  provided  no  platform  on 
which  its  passengers  were  to  alight  from  its  train,  but  a  box  to  step 
from  its  train,  placed  upon  said  pavement;  and  if  you  further  believe 
from  the  evidence  that  by  reason  of  said  uneven  pavement,  if  it  was 
uneven,  said  box  placed  upon  the  same  was  caused  to  tilt  over  when 
plaintiff  stepped  thereon  to  alight,  and  he  wras  injured  as  alleged  by 
him,  if  he  was  injured ;  or  if  you  believe  from  the  evidence  that  said 
box  was  unfit  or  unsafe  for  the  purpose  for  which  it  was  used,  and  by 
reason  thereof  it  tilted  or  turned  over  when  plaintiff  stepped  thereon 
to  alight,  and  he  received  injury,  if  any,  as  alleged;  and  if  you  fur- 
ther believe  from  the  evidence  that  the  defendant  failed  to  exercise  that 
high  degree  of  foresight  as  to  possible  dangers  to  its  passengers,  and 
that  high  degree  of  prudence  in  guarding  against  them  as  would  be 
used  by  very  cautious,  prudent  and  competent  persons  in  providing 
said  uneven  pavement,  if  it  was  uneven,  and  placing  said  box  thereon 
on  which  its  passengers  were  to  alight,  or  providing  said  box  for  said 
purpose;  and  if  you  further  believe  from  the  evidence  that  such  fail- 
ure, if  any,  was  the  proximate  cause  of  the  injury,  if  any,  to  plaintiff, 
as  alleged  by  him,  then  and  in  either  event  you  will  find  for  the  plain- 
tiff. If  you  do  not  so  find  you  will  find  for  defendant."  It  is  con- 
tended that  this  charge,  in  so  far  as  it  directs  the  jury  that  if  the  de- 
fendant had  provided  no  platform  for  passengers  to  alight  from  the 
train,  but  a  box  to  step  from  the  train  placed  upon  the  pavement,  and 
that  in  so  providing  said  box  for  such  purpose  the  defendant  failed  to 
exercise  that  high  degree  of  foresight  as  to  possible  dangers  to  its  pas- 
sengers and  that  high  degree  of  care  in  guarding  against  them  as 
would  be  used  by  very  cautious,  competent  and  prudent  persons,  and 
such  failure  was  the  proximate  cause  of  plaintiff's  injuries,  to  find  a 
verdict  in  his  favor,  is  erroneous,  because  the  proximate  cause  of  the 
accident  as  alleged  in  the  petition  was  not  the  providing  of  said  step- 
box  alone  for  use  by  passengers  in  alighting  from  the  trains,  but  was 
the  use  of  an  alleged  improperly  constructed,  defective  and  worn  step- 
box  upon  an  alleged  rough  and  uneven  pavement,  and  that  the  two 
combined  made  the  box  slip,  move  and  turn  over,  and  caused  the  ac- 
cident and  injuries.  This  paragraph  of  the  charge  announced  a  cor- 
rect proposition  of  law.  It  is  clear  that  a  public  carrier  is  not  only 
required  to  provide  reasonably  safe  means  whereby  its  passengers  may 
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alight  from  its  cars,  but  the  safest  which  are  known  and  have  been 
tested.     See  authorities  above  cited. 

Error  is  assigned  to  the  court's  refusal  to  read  to  the  jury  appellant's 
requested  charge  No.  2,  reading:  "You  are  instructed  that  an  acci- 
dent which  can  not  be  reasonably  anticipated  by  the  exercise  of  that 
high  degree  of  care  that  a  very  careful,  prudent  and  cautious  person 
under  similar  circumstances  would  have  used  is  not  actionable;  and 
so,  if  you  believe  from  the  evidence  in  this  case  that  the  defendant,  in 
the  means  that  it  had  provided  for  passengers  to  alight  from  its  train 
at  the  time  and  place  of  the  accident,  used  the  degree  of  care  above 
defined,  you  will  find  for  the  defendant."  The  court  had  given  a  cor- 
rect charge  on  contributory  negligence.  He  further  instructed  the  jury 
that  the  burden  of  proof  was  on  plaintiff  to  make  but  his  case  by  a 
preponderance  of  evidence.  At  the  instance  of  defendant  they  were 
further  instructed  in  special  charge  No.  1,  as  follows:  "In  its  pro- 
visions made  for  the  alighting  of  its  passengers  from  its  trains,  the 
defendant  was  not  required  to  provide  such  means  as  to  insure  their 
safety.  The  measure  of  its  duty  in  that  respect  was  to  use  that  high 
degree  of  care  that  very  prudent  and  cautious  persons  under  like  or 
similar  circumstances  would  have  used,  and  a  failure  on  its  part  to  ex- 
ercise such  a  degree  of  care  in  its  provisions  made  for  the  use  of  its 
passengers  in  alighting  from  trains  would  be  negligence.  Unless, 
therefore,  you  believe  from  the  evidence  that  the  defendant  was  guilty 
of  negligence  in  the  provisions  it  had  made  for  the  alighting  of  its 
passengers  from  its  trains  at  the  time  and  place  of  the  accident — that 
is,  that  it  failed  to  use  the  degree  of  care  above  defined — and  unless 
you  further  believe  that  such  negligence  of  the  defendant,  if  any,  was 
the  proximate  cause  of  the  injuries  of  the  plaintiff,  if  any,  your  verdict 
should  be  for  the  defendant;"  and  in  special  charge  No.  6,  as  follows: 
"It  was  the  duty  of  the  plaintiff  in  the  manner  in  which  he  alighted 
from  the  train  to  use  that  degree  of  care  for  his  own  safety  which  a 
man  of  ordinary  care  and  prudence  under  like  circumstances  and  sur- 
roundings would  have  used.  If,  therefore,  you  believe  from  the  evi- 
dence that  the  plaintiff  in  the  manner  in  which  he  stepped  from  the 
car  to  the  foot-stool  or  step-box  failed  to  use  such  care  as  a  man  of 
ordinary  care  and  prudence  would,  under  like  circumstances,  have  used, 
and  that  such  failure,  if  any,  caused  or  contributed  to  cause  the  acci- 
dent, you  will  find  for  the  defendant,  and  this,  even  though  you  may 
believe  that  the  defendant  was  guilty  of  negligence."  In  view  of  the 
court's  charge  and  the  above  special  charges  there  was  no  error  in  re- 
fusing special  charge  No.  2. 

For  the  same  reason  there  was  no  error  in  the  court's  action  in  re- 
fusing special  charges  Nos.  3  and  4,  requested  by  appellant,  the  refusal 
of  which  is  made  the  basis  of  its  fourth  and  fifth  assignments  of  error, 
and  the  same  are  overruled. 

In  the  sixth  assignment  it  is  contended  by  appellant  that  the  trial 
court  erred  in  refusing  special  charge  No.  5,  as  follows:  "If  you  be- 
lieve from  the  evidence  that  the  stool  or  step-box  used  by  the  defend- 
ant for  its  passengers  to  alight  from  its  trains  at  the  time  and  place 
of  the  accident  was  such  a  stool  or  step-box  as  would  have  been  used 
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by  persons  of  a  very  high  degree  of  care  and  prudence  under  similar 
circumstances,  and  if  you  further  believe  that  the  pavement  or  plat- 
form upon  which  the  step-box  was  used  was  smooth,  so  that  the  step- 
box  would  not  turn  or  tip  over  with  a  passenger  in  alighting  from  the 
train  who  himself  was  using  ordinary  care  in  stepping  thereon  from 
the  steps  of  the  coach,  your  verdict  should  be  for  the  defendant." 

The  third  paragraph  of  the  court's  charge  previously  quoted  herein 
groups  the  facts  which  the  jury  are  instructed  if  they  find  exist  they 
should  then  find  for  plaintiff.  And  they  were  further  instructed  at 
the  close  of  the  same  paragraph,  "If  you  do  not  so  find  you  will  find 
for  defendant."  This  clause  submitted  to  the  jury  the  same  issue 
sought  to  have  submitted  by  requested  charge  No.  5,  and  its  refusal 
does  not  constitute  error. 

It  is  contended  that  the  trial  court  erred  in  admitting  the  testimony 
of  the  witnesses  Hall  and  Melton  to  the  effect  that  they  had  on  different 
occasions  seen  foot-stools  or  step-boxes  turn  over  or  slip  about  when  pas- 
sengers stepped  upon  them  in  alighting  from  the  east-line  trains  at 
Greenville.  These  witnesses  had  been  meeting  passengers  on  the  ar- 
rival of  the  trains  for  the  purpose  of  carrying  them  to  their  homes  or 
to  hotels,  and  had  occasion  to  notice  these  step-boxes.  Their  evidence 
was  admissible.  (Railway  v.  Dunbar,  49  Texas  Civ.  App.,  12.)  The 
testimonv  of  the  witnesses,  the  refusal  to  admit  which  is  made  the 
ground  of  the  ninth  assignment  of  error,  was  held  inadmissible  on  the' 
former  appeal,  and  we  concur  in  that  holding.  (49  Texas  Civ.  App., 
12.) 

The  remaining  assignments  of  error,  that  the  verdict  of  the  jury  is 
contrary  to  the  evidence  and  is  excessive,  are  disposed  of  adversely  to 
appellant  in  our  conclusions  of  fact.  There  is  evidence  tending  to  show 
that  plaintiff  was  seriously  and  permanently  injured  by  the  fall;  that 
he  has  suffered  greatly,  mentally  and  physically,  and  will  continue  to 
so  suffer  by  reason  of  said  injuries;  that  there  is  a  chronic  case  of 
inflammation  in  one  of  his  kidneys,  and  he  is  seriously  injured  in  the 
lumbar  region,  and  he  suffers  from  irritability  of  the  spine. 

Appellee  was  a  farmer,  and  previous  to  being  injured  he  was  a 
stout,  robust  man,  able  to  perform  any  kind  of  work  on  his  farm.  He 
was  in  good  health.  Since  being  injured  he  has  not  been  able  to  do 
farm  work.  There  is  nothing  in  the  record  to  indicate  that  the  ver- 
dict of  the  jury  was  the  result  of  passion  or  prejudice.  In  view  of 
these  facts  we  can  not  say  that  a  verdict  for  $10,000  is  excessive. 

Finding  no  error  in  the  record,  the  judgment  is  affirmed. 

Affirmed. 
Writ  of  error  refused. 


I.  B.  Wilson  v.  Ella  Moobe  et  al. 

Decided  November  6,  1909. 
1.— Landlord  and  Tenant— Failure  to  Pay  Bent— Eviction. 

}n  a  *uit  by  a  tenant  against  his  landlord  for  damages  for  eviction  from 
the  leased  premises,  where  the  jury  found  from  the  evidence  that  the  contract 
of  lease  wag  from  month  to  month  and  that  the  contract  had  been  terminated 
by  the  landlord  because  of  the  failure  of  the  tenant  to  pay  the  rent,  the  tenant 
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'was  not  entitled  to  possession  of  the  premises  nor  to  damages  for  eviction  there- 
from. 

2. — Same — Damages. 

|  When  the  value  of  the  use  of  rented  premises  does  not  exceed  the  amount  of 

rent  owing  by  the  tenant  at  the  time  of  eviction,  the  tenant  is  not  entitled  to 
recover  damages  for  eviction. 


3. — Same — Valid  Writ — Protection  of  Officer. 

When  a  writ  of  restitution  is  valid  on  its  face  and  issued  out  of  a  court 
of  competent  jurisdiction,  it  is  sufficient  to  protect  the  officer  executing  the 
same  even  though  the  judgment  on  which  it  issued  be  void. 


4. — Same — Refusal  of  Tenant  to  Vaeate  Premises. 

When  a  tenant  refuses  to  remove  his  personal  property  from  the 
leased  premises  when  requested  to  do  so  by  the  officer  executing  a  writ  of 
restitution,  but  voluntarily  left  it  therein,  neither  the  landlord  nor  the  officer 
is  liable  in  damages  as  for  conversion  of  said  property  because  the  officer  locked 
up  the  same  in  the  house  after  eviction  of  the  tenant,  there  being  no  evidence 
that  either  of  said  parties  assumed  any  ownership  over  the  said  property. 

Appeal  from  the  District  Court  of  Johnson  County.  Tried  below 
before  Hon.  0.  L.  Lockett. 

Geo.  D.  Green,  for  appellant. — The  court  erred  in  refusing  to  in- 
struct the  jury  to  return  a  verdict  for  the  plaintiff  against  the  defend- 
ants Ella  Moore  and  W.  W.  Barr  as  principals  and  against  the  remain- 
ing defendants  as  sureties  of  Barr,  as  will  more  fully  appear  from 
special  charge  No.  3  asked  by  the  plaintiff  and  refused  by  the  court. 

This  being  a  suit  for  the  wrongful  conversion  of  personal  property, 
the  defendants  could  not  retain  said  property  in  their  possession  for 
the  space  of  four  months  and  justify  their  taking  by  delivering  said 
property  to  a  third  person  at  the  end  of  that>time  who  claimed  to  be 
a  creditor  of  Wilson.     Stockbridge  y.  Crockett,  38  S.  W.,  401. 

A.  S.  Bledsoe,  H.  P.  Brown  and  Ramsey  &  Odell,  for  appellee, 
Ella  Moore. — This  being  a  suit  by  a  tenant  against  his  landlord  for 
wrongful  eviction  from  the  premises,  and  the  undisputed  testimony 
showing  that  the  value  of  the  use  of  the  rented  premises  did  not  ex- 
ceed the  amount  of  the  rent  said  tenant  under  his  alleged  contract 
agreed  to  pay  for  the  use  of  said  premises,  said  tenant  would  not  be 
entitled  to  recover  any  damages  for  such  eviction  except  possibly  nom- 
inal damages,  and  no  such  damages  being  claimed  in  this  case,  plain- 
tiff below,  an  alleged  tenant,  was  not  entitled  to  recover  anything 
by  reason  of  his  eviction  from  said  premises,  he  having  failed  to  show 
under  the  evidence  that  he  was  damaged  by  reason  of  such  eviction. 
Randall  v.  Rosenthal,  31  S.  W.,  822;  Buck  v.  Morrow,  21  S.  W.,  398. 

The  evidence  in  this  case  not  only  failing  to  show  that  any  of  the 
defendants  wrongfully  converted  or  took  possession  of  the  personal 
property  as  alleged  in  plaintiffs  petition,  and  not  only  failing  to  show 
that  any  of  the  defendants  illegally  assumed  ownership  over  said 
property,  but  on  the  contrary,  the  evidence  showing  that  none  of  the 
defendants  seized  or  wrongfully  converted  to  their  use  said  personal 
property,  but  that  appellant  permitted  said  property  to  remain  upon 
the  premises  voluntarily  after  he  was  requested  to  remove  the  same/ 
and  the   evidence  further  showing  that   said   personal   property   was 
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seized  and  sold  under  a  mortgage  executed  by  appellant  to  a  third 
party,  appellant  was  in  no  event  entitled  to  recover  any  damages 
against  the  defendants  for  an  alleged  seizure  and  conversion  of  said 
property,  and  no  error  was  committed  by  the  court  in  so  charging, 
and  hence,  the  errors,  if  any,  complained  of  by  appellant  in  his  brief 
on  this  phase  of  the  case  were  harmless  and  could  not  require  a  re- 
versal of  the  case.  Arwine  v.  Arwine,  3  Texas  Civ.  App.,  195-6; 
Land  v.  Klein,  50  S.  W.,  638;  Johnson  v.  Barker,  1  Texas  Civ.  App., 
115;  Koyer  v.  White,  25  S.  W.,  46;  Field  v.  Munster,  32  S.  W.,  417, 
and  authorities  therein  cited. 

Plaintiff  in  his  petition  having  alleged  a  judgment  rendered  in 
favor  of  the  appellee,  Mrs.  Ella  Moore,  against  plaintiff  in  a  forcible 
entry  and  detainer  suit,  and  the  evidence  showing  a  writ  of  restitu- 
tion issued  under  and  by  virtue  of  that  judgment,  the  pleadings  and 
evidence  showed  beyond  controversy  that  in  taking  possession  of  the 
premises  referred  to  in  plaintiffs  petition  the  constable,  W.  W.  Barr, 
was  acting  under  and  by  virtue  of  a  writ  valid  on  its  face,  and  hence, 
the  writ  of  restitution  was  not  void,  but  said  writ,  taken  in  connection 
with  the  judgment  under  which  it  was  issued,  furnished  ample  justi- 
fication under  the  law  for  the  seizure  of  said  premises  under  said  writ, 
and  hence,  the  court  did  not  err  in  refusing  to  give  appellant's  special 
instruction  No.  3. 

Koyer  v.  White,  25  S.  W.,  46;  Field  v.  Munster,  32  S.  W.,  417,  and 
authorities  therein  cited,  upon  the  proposition  that  under  the  facts  of 
this  case  plaintiff  would  not  be  entitled  to  recover  the  value  of  said 
property,  even  conceding  for  the  sake  of  argument  its  seizure  and  ap- 
propriation as  alleged  in  plaintiff's  petition. 

See  Continental  Land  &  Cattle  Co.  v.  Board,  80  Texas,  489,  and 
Bandall  v.  Eosenthal,  31  S.  W.,  822,  on  the  proposition  of  the  right 
of  an  officer  to  justify  upon  process  valid  on  its  face,  and  also  on  the 
proposition  that  no  damages  can  be  recovered  for  value  of  leasehold 
where  the  tenant  is  evicted  after  the  termination  of  such  lease  under 
his  contract. 

In  an  action  against  a  party  plaintiflE  in  a  case  of  forcible  entry  and 
detainer  and  a  constable  for  the  value  of  personal  property  alleged  to 
have  been  wrongfully  seized  and  appropriated  by  said  plaintiff  and 
said  constable,  evidence  that  after  the  alleged  seizure  and  appropriation 
the  property  was  seized  and  sold  under  and  by  virtue  of  a  mortgage 
lien  placed  thereon  by  the  plaintiff  in  said  suit  in  favor  of  other  cred- 
itors, is  admissible  at  least  in  mitigation  of  damages,  and  the  court 
did  not  err  therefore  in  permitting  the  defendants  in  this  case  to  prove 
the  seizure  and  sale  of  said  property  under  a  chattel  mortgage  executed 
by  I.  B.  Wilson  to  the  Traders  State  Bank,  and  the  application  of  the 
proceeds  of  the  sale  of  said  property  to  the  payment  of  said  debt  se- 
cured by  said  chattel  mortgage  executed  by  appellant,  I.  B.  Wilson. 
Koyer  v.  White,  25  S.  W.,  46;  Field  v.  Munster,  32  S.  W.,  417,  and 
authorities  there  cited. 

■  The  evidence  in  this  case  showing  beyond  question  that  the  con- 
stable, W.  W.  Barr,  took  possession  of  the  premises  referred  to  in 
plaintiffs  petition  under  and  by  virtue  of  a  writ  of  restitution  issued 
by  a  court  of  competent  jurisdiction,  which  writ  was  valid  on  its  face, 
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the  court  did  not  err,  as  complained  of  in  said  assignment,  in  telling 
the  jury  to  find  for  the  defendant  Barr  and  his  sureties. 

See  Continental  Land  &  Cattle  Co.  v.  Board,  80  Texas,  489,  and 
Bandall  v.  Bosenthal,  31  S.  W.,  822,  on  the  proposition  of  the  right 
of  an  officer  to  justify  by  a  process  valid  on  its  face. 

W.  H.  Bledsoe  and  Ramsey  &  Odell,  for  appellees  W.  W.  Barr  and 
sureties. — When  a  constable  has  lodged  with  him  a  valid  writ,  issued 
from  a  court  of  competent  jurisdiction  and  which  is  fair  and  regular 
on  its  face,  in  acting  under  said  writ  he  is  protected  by  the  writ,  and 
if  the  writ  is  prematurely  issued,  appellant's  remedy  is  against  the 
officer  of  the  law  who  improperly  and  unlawfully  issued  the  writ  and 
not  against  the  officer  who  levies  the  writ  which  is  issued  from  a 
court  of  competent  jurisdiction  and  which  the  law  says  he  is  obligated 
and  bound  to  levy.  Stearnes,  Suretyship,  p.  335 ;  Henline  v.  Reese,  56 
Am.  St.  Hep.,  736;  Townsly  Co.  v.  Fuller,  41  Am.  St.  Rep.,  97; 
Holdredge  v.  McCombs,  56  Pac.,-536;  Ward  v.  Deadman,  82  Am.  St. 
Rep.,  172;  Rice  v.  Miller,  70  Texas,  615. 

BOOKHOUT,  Associate  Justice. — On  the  5th  day  of  December, 
1907,  the  appellant  brought  this  suit  against  appellee,  Ella  Moore,  for 
damages  in  the  sum  of  one  thousand  dollars.  It  was  alleged  that  said 
defendant  on  November  7,  1907,  through  one  W.  W.  Barr,  constable, 
wrongfully  ejected  plaintiff  from  a  certain  house  and  the  contents 
thereof  in  which  plaintiff  was  then  carrying  on  the  business  of  a  pho- 
tographer, of  which  contents  plaintiff  was  the  owner,  and  appropriated 
the  same  to  her  own  use.  On  September  8,  1908,  the  plaintiff  filed 
his  first  amended  original  petition  in  which  he  made  the  remaining 
appellees  defendants,  the  new  defendant,  W.  W.  Barr,  being  the  con- 
stable of  precinct  No.  1  of  Johnson  County,  Texas,  and  the  others, 
sureties  on  his  bond  as  constable.  He  avers  in  substance  that  he  was 
the  owner  and  in  possession  of  a  leasehold  interest  in  a  certain  picture 
gallery  in  Cleburne,  Texas,  and  the  contents  thereof,  in  which  he  was 
carrying  on  the  business  of  photographer,  that  on  November  7,  1907, 
W.  W.  Barr,  as  constable,  at  the  request  of  his  codefendant,  Ella  Moore, 
with  a  void  writ  of  restitution  placed  in  his  hands  by  Ella  Moore, 
ejected  the  plaintiff  from  said  premises  and  from  the  property  situated 
therein  and  turned  the  same  over  to  Ella  Moore,  who  converted  the 
same  to  her  own  use  to  the  damage  of  the  plaintiff  in  the  sum  of 
twelve   hundred  dollars,  for  which  plaintiff  prayed  judgment. 

The  defendant,  Ella  Moore,  answered  by  a  general  denial,  and  spe- 
cially denied  that  plaintiff  had  any  leasehold  interest  on  the  house  in 
question,  but  alleged  that  plaintiff  occupied  said  house  as  her  tenant 
from  month  to  month  and  that  upon  plaintiffs  failure  to  pay  the  rent 
monthly  in  advance  she  had  the  right  to  declare  the  lease  forfeited, 
and  that  the  plaintiff  having  failed  to  pay  his  rent  she  declared  said 
rental  contract  forfeited  and  demanded  of  plaintiff  the  possession  of 
the  premises.  She  obtained  the  possession  of  said  premises  by  the 
execution  of  a  writ  of  restitution  by  said  constable  issued  on  a  judg- 
ment in  which  she  was  plaintiff  and  Wilson  was  defendant;  and  she 
{urther  answered  that  plaintiffs  property  was  taken  under  a  mortgage 
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executed  thereon  by  plaintiff  to  the  Traders  State  Bank,  and  sold,  and 
therefore  she  was  not  liable  for  same.  The  remaining  defendants 
pleaded  general  denial  and,  in  substance,  the  same  issue  as  the  de- 
fendant. On  the  16th  day  of  March,  1908,  the  case  was  tried  by  the 
court  and  a  jury  and  judgment  rendered  in  favor  of  all  the  defend- 
ants that  plaintiff  take  nothing.  Plaintiff's  motion  for  new  trial 
having  been  overruled,  he  perfected  an  appeal  to  this  court. 

The  first  assignment  of  error  presented  in  the  brief  of  appellant 
complains  of  the  court's  action  in  refusing  a  requested  charge  instruct- 
ing a  verdict  in  his  favor.  The  evidence  shows  that  the  defendant, 
Mrs.  Ella  Moore,  was  the  owner  of  a  two-story  business  house  in  the 
city  of  Cleburne,  the  second  or  upper  story  of  which  she  rented  to 
one  T.  M.  Mills  for  the  term  of  three  years  in  consideration  of  ten 
dollars  per  month,  payable  monthly  in  advance,  with  the  right  to 
transfer  the  lease  subject  to  the  consent  of  the  lessor.  Mills  entered 
into  possession  of  said  premises  and  conducted  a  photographic  busi- 
ness therein  until  the  month  of  August,  1907,  when  he  sold  the  busi- 
ness to  I.  B.  Wilson,  to  whom  Mrs.  Moore  consented  the  lease  could 
be  sold  on  condition  that  he  pay  the  rent  of  $10  per  month  monthly 
in  advance.  Wilson  entered  in  possession  and  conducted  the  pho- 
tographic business  therein,  but  having  failed  to  pay  the  rent  monthly 
in  advance  an  unlawful  detainer  suit  was  filed  on  October  17,  1907, 
against  him  in  the  Justice's  Court  of  precinct  No.  1  of  Johnson 
County.  On  November  22,  1907,  a  writ  of  restitution  was  issued  out 
of  the  Justice's  Court  of  precinct  No.  1  of  Johnson  County  directed 
to  the  sheriff  or  any  constable  of  Johnson  County,  commanding  him 
to  deliver  to  said  Ella  Moore  the  possession  of  the  premises,  describ- 
ing same,  and  being  the  same  premises  occupied  by  I.  B.  Wilson. 
This  writ  was  regular  on  its  face.  It  was  placed  in  the  hands  of 
the  constable  of  said  precinct,  who  executed  the  same  on  the  30th 
day  of  November,  1907.  At  the  time  of  the  execution  of  said  writ 
there  was  contained  in  said  photographic  establishment  certain  in- 
struments and  material  belonging  to  I.  B.  Wilson,  consisting  of  a 
portrait  camera,  a  portrait  lens,  a  portrait  stand,  a  set  of  furniture 
and  a  few  other  articles  of  the  alleged  value  of  several  hundred 
dollars. 

As  to  how  the  writ  was  executed  and  what  took  place  at  the  time, 
and  how  the  property  of  Wilson  came  to  be  locked  up  therein  is 
best  stated  in  the  language  of  the  constable,  Barr.  He  testified: 
"When  I  went  over  there  to  see  the  plaintiff  in  November,  1907,  I 
had  a  writ  for  him.  I  had  a  writ  of  restitution  which  I  served  on 
him.  I  told  him  as  an  officer  of  the  law  I  would  have  to  put  him 
out  of  the  house.  He  says,  *You  won't  have  to  put  me  out;  I'll  get 
out;'  and  he  went  downstairs  and  I  locked  up  the  doors  and  nailed 
up  the  windows.  There  was  a  photograph  gallery  outfit  in  the  house 
and  I  locked  it  up  in  there  under  the  directions  of  this  writ,  which 
was  issued  by  the  justice  of  the  peace  of  precinct  No.  1,  Johnson 
County,  Texas.  The  lawyers  for  Mrs.  Moore  instructed  me  to  do 
this.  I  don't  know  how  many,  but  I  told  different  ones  that  I  had 
locked  up  this  place  of  the  plaintiff.  I  told  Albert  Bledsoe,  one  of 
the  attorneys  for  the  defendants  in  this  case,  that  I  had  locked  up 
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the  house  and  nailed  it  up,  etc.  I  don't  know  that  I  told  him  about 
the  things  being  in  there,  but  I  suppose  he  knew  it;  I  don't  know 
that  he  asked  me  about  that.  I  think  I  turned  the  key  over  to  Mrs. 
Moore  or  Mr.  A.  S.  Bledsoe,  one,  I  don't  remember  which."  Upon 
cross-examination  he  testified:  "Yes,  sir,  this  is  a  writ  I  had;  this 
is  the  one  I  had  when  I  locked  up  the  premises  referred  to.  This 
writ  came  into  my  possession  the  22d  day  of  November,  1907,  at  1 :30 
o'clock  p.  m.,  and  I  executed  it  on  the  30th  day  of  November,  1907. 
I  went  to  Mr.  Wilson,  the  plaintiff,  between  the  time  I  got  this 
writ  and  the  time  I  executed  it  several  times  and  talked  to  him  * 
with  reference  to  his  giving  possession  of  the  premises;  I  think  I 
went  some  three  or  four  times,  any  way;  I  was  trying  to  get  him 
out  of  the  premises  and  to  take  his  stuff  out  of  the  building.  I  don't 
think  he  ever  told  me  he  would  take  his  stuff  out  of  the  building 
at  any  of  these  times  I  talked  to  him.  I  think  it  was  the  evening 
before  I  closed  up  the  place,  I  had  a  conversation  with  Mr.  Wilson, 
and  he  told  me  that  he  had  some  work  in  his  place  of  business,  and 
that  it  would  be  a  loss  to  him  to  close  it  up  just  then;  that  some 
parties  had  work  there  and  he  wanted  until  the  next  day  to  get  it 
out  or  finish  it  for  them.  I  never  did  take  possession  of  plaintiff's 
property  only  in  the  manner  I  have  indicated,  that  is,  by  nailing  it 
up.  I  tried  to  get  him  to  take  his  goods  and  stuff  out  of  the  build- 
ing two  or  three  different  times.  I  think  I  put  another  lock  than 
the  one  already  on  the  door  on  there.  Mr.  Wilson  did  not  turn 
over  the  keys  to  the  building  to  me  and  I  got  another  lock  and  put 
on  the  door.  It  was  after  I  went  up  there  and  told  him  I  had  a 
right  under  the  law  to  put  him  out  if  he  resisted;  then  he  got  out 
the  next  morning,  I  believe  it  was.  He  consented  to  get  out  the 
next  morning.  Mrs.  Moore  nor  no  one  for  her  directed  me  to  take 
possession  of  Mr.  Wilson's  property;  she  wanted  the  building,  I 
understood;  wanted  possession  of  the  building.  I  was  directed  to 
get  possession  of  the  building  and  was  not  directed  to  take  posses- 
sion of  the  goods.  I  executed  this  process  on  the  30th  of  November, 
1907.  This  is  my  handwriting  on  the  back  of  this  writ  handed  me. 
I  did  that  at  the  time  I  executed  the  writ." 

Wilson  testified:  "Mr.  Barr  came  up  and  said  he  had  a  writ  to 
close  my  business,  and  I  said  all  right,  if  you  have  got  authority 
to  close  it,  go  ahead  and  close  it;  and  he  closed  it  up  and  I  went 
out.  He  nailed  up  my  back  windows  and  front  windows  and  parti- 
tion doors,  and  asked  me  if  I  would  get  out,  and  I  said,  'No,  you 
are  an  officer  and  you  can  put  me  out;'  and  he  says,  'I'll  have  to 
do  it;'  and  he  put  me  out  and  asked  me  if  I  would  give  him  the  key, 
and  I  told  him  no,  and  he  got  another  lock  and  locked  it  up.  I 
went  on  out  of  the  house.  This  outfit  was  in  there  as  I  stated  when 
he  locked  it  up.  I  went  out  on  the  street  and  have  never  been  back 
there  since  that  time.  I  think  the  place  remained  locked  up  there 
about  four  months.  I  was  in  town  when  it  was  opened  up.  I  think 
it  was  about  four  months  before  it  was  opened  after  it  was  locked." 
The  evidence  further  shows  that  the  Traders  State  Bank  of  Cleburne 
had  a  mortgage  on  all  the  property,  which,  not  being  paid,  the  prop- 
erty was  taken  possession  of  by  the  bank,  and  after  notice  to  Wilson 
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the  bank  sold  the  same  to  satisfy  said  mortgage.  This  property  was 
never  claimed  by  Mrs.  Moore  or  anyone  for  her,  nor  did  she  author- 
ize anyone  to  take  the  same. 

Under  these  facts  the  court  did  not  err  in  refusing  to  instruct  a 
verdict  for  appellant.  The  plaintiff  based  his  right  of  recovery 
against  appellee,  Mrs.  Moore,  on  the  allegation  that  he  had  a  contract 
witH  her  entitling  him  to  the  possession  of  the  rental  premises  from 
the  first  day  of  January,  -1907,  to  the  first  day  of  January,  1909, 
which  allegation  she  denied,  she  alleging  that  the  only  contract  be- 
*  tween  herself  and  appellant  was  a  rental  contract  for  one  month  and 
from  month  to  month  at  the  agreed  rental  of  $10  per  month  payable 
monthly  in  advance,  and  that  appellant  was  only  to  have  possession 
of  said  premises  so  long  as  he  paid  said  rental  in  advance,  and  that 
if  the  rent  was  not  paid  in  advance  the  contract  should  terminate, 
and  the  court  having  submitted  in  his  charge  this  issue  to  the  jury, 
and  the  jury  having  found  in  favor  of  appellee,  appellant  would  not 
be  entitled  to  recover  any  damages  from  said  appellee  by  reason  of 
being  evicted  from  said  premises.  The  jury  found  that  the  plaintiff 
Wilson  did  not  have  a  lease  on  the  premises  as  alleged  by  him,  but 
that  the  same  had  terminated  by  his  failure  to  pay  the  rent  monthly 
in  advance  as  he  had  contracted  to  do,  and  that  he  was  not  entitled 
to  the  possession  of  the  same  and  could  not  recover  damages  on  the 
ground  that  he  had  been  evicted  from  the  premises. 

Again,  this  being  a  suit  by  a  tenant  against  his  landlord  for  wrong- 
ful eviction  from  the  rented  premises,  and  the  undisputed  testimony 
showing  that  the  value  of  the  use  of  the  rented  premises  did  not 
exceed  the  amount  of  the  rent  to  be  paid  by  him  under  his  contract, 
he  failed  to  show  that  he  was  damaged  by  reason  of  such  eviction. 

The  trial  court  after  hearing  the  evidence  instructed  a  verdict  in 
favor  of  the  constable  and  sureties  on  his  official  bond.  The  writ  of 
restitution  under  which  the  constable  acted  in  ousting  appellant 
from  the  premises  was  fair  and  regular  on  its  face,  and  issued  out 
of  a  court  of  competent  jurisdiction  and  was  a  valid  writ.  It  was 
the  duty  of  the  constable  to  execute  the  writ.  (Rice  v.  Miller,  70 
Texas,  615  Eandall  v.  Rosenthal,  31  S.  W.,  822.)  If  it  be  true  that 
the  writ  issued  on  an  irregular  or  even  a  void  judgment,  it  would 
be  sufficient  to  protect  the  officer  where  the  writ  is  valid  on  its  face 
and  issued  from  a  court  of  competent  jurisdiction. 

Again,  the  evidence  fails  to  show  that  any  of  the  defendants  wrong- 
fully converted  any  of  the  personal  property  of  plaintiff.  On  the 
contrary,  it  shows  that  plaintiff  was  requested  to  remove  his  prop- 
erty from  the  rented  premises,  but  refused  to  do  so,  and  voluntarily 
left  it  therein;  that  none  of  the  defendants  made  any  claim  to  the 
same  or  assumed  any  ownership  over  the  same  and  no  conversion  is 
shown  by  the  evidence.  In  order  to  charge  one  with  a  wrongful  con- 
version of  property  there  must  be  an  illegal  assumption  of  owner- 
ship. (Arwine  v.  Arwine,  3  App.  Civ.  Cases,  sec.  155,  p.  196;  Walker 
v.  Simkins,  2  App.  Civ.  Cases,  sec.  69,  p.  58;  1  App.  Civ.  Cases,  sec. 
283,  p.   115.)  ir 

Finding  no  error  in  the  record,  the  judgment  is  affirmed. 

Affirmed, 
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W.  W.  Fulleb  v.  J.  A.  Peyoh  et  al. 

Decided  November  6,  1909. 

Promissory  Hote — Maturity— Contingency. 

A  promissory  note  was  executed  for  a  certain  amount  payable  at  a  certain 
time,  but  contained  the  stipulation  that  it  was  to  "remain  in  full  force  until 
paid  according  to  the  contract  under  which  it  was  given."  The  contract  referred 
to  was  for  the  sale  of  an  interest  in  a  mill  and  gin  company,  the  vendees 
being  the  makers  of  the  note  above  referred  to,  and,  after  providing  that  the 
vendees  should  be  allowed  to  make  certain  improvements  in  the  property,  con- 
tained the  following  provisions:  "It  is  further  agreed  and  understood  by  the 
parties  of  the  first  part  (the  payees  in  the  note)  that  after  the  above,  together 
with  the  operating  expenses,  have  been  paid,  and  not  until  then,  shall  they  have 
any  claim  on  the  net  earnings  of  the  plant  .  .  .  the  same  to  be  paid  as  the 
net  earnings  of  .the  gin  may  be  able  to  pay  them  as  per  face  of  note.  In  a  suit 
upon  the  note,  held,  that  the  petition  was  not  subject  to  a  demurrer  because  it 
did  not  allege  that  there  were  net  earnings  which  could  be  applied  to  the  payment 
of  the  note.  The  instruments  Bhould  be  construed  together,  and  when  so 
construed  the  right  to  pay  out  of  the  net  earnings  was  only  a  privilege 
granted  to  the  payers  to  pay  such  earnings  on  the  contract  at  any  time  before 
the  maturity  of  the  note,  and  said  amount  not  having  been  paid  at  or  before 
the  due  date  named  therein,  it  became  a  certain  demand  for  money  and  the 
makers  were  liable  therefor. 

Appeal  from  the  County  Court  of  Collin  County.  Tried  below 
below  Hon. -John  Church. 

R.  L.  Merritt  and  L.  J.  Truett,  for  appellant. — Where  a  note  and 
a  collateral  contract  are  executed  contemporaneously  and  form  one 
transaction,  the  same  will  be  construed  as  one  contract;  and  where 
the  note  provides  a  day  certain  for  the  payment  thereof  and  the 
contemporaneous  agreement  recites  that  the  consideration  of  same 
is  said  note,  and  said  contemporaneous  agreement  provides  that  said 
note  is  to  be  paid  out  of  a  certain  fund  per  face  of  the  note,  and 
that  fund  fails  or  is  not  sufficient  to  pay  the  note  per  its  face,  then 
said  note  becomes  a  money  demand  upon  the  day  it  matures  accord- 
ing to  its  face.  Atterbury  v.  Biggerstaff,  36  Texas,  177;  1  Randolph, 
Com.  Paper,  152;  Odione  v.  Sargent,  6  N.  H.,  401;  7  Am.  &  Eng. 
Ency.  Law,  p.  123;  Hill  v.  Still,  19  Texas,  84;  Bummel  v.  City  of 
Houston,  68  Texas,  12. 

Abernathy,  Abernathy  &  Abernathy,  for  appellee. — An  agreement 
to  pay  a  specific  sum  of  money  on  a  certain  day  out  of  the  net 
earnings  of  a  gin  plant  is  not  a  promissory  note.  An  agreement 
to  pay  a  specific  sum  of  money  payable  on  a  certain  day  out  of  the 
net  proceeds,  after  paying  for  the  improvements  and  operating  ex- 
penses is  an  agreement  payable  on  a  contingency.  Recovery  can  not 
be  had  of  a  sum  payable  on  a  contingency  without  showing  that  the 
contingency  has  arisen.  Worden  v.  Dodge,  47  Am.  Dec,  247;  Helton 
v.  Wells,  40  N.  E.,  930;  Hays  v.  Lapeyre,  35  L.  R.  A.j  647;  First 
National  Bank  v.  Lightner,  8  L.  R.  A.  (ST.  S.),  231;  Hill  v.  Cohen, 
60  S.  W.,  922;  Thompson  v.  Mercantile  Company,  66  Pac,  595; 
Joseph  v.  Catron,  1  L.  R.  A.  (N\  S.),  1120;  Kinney  v.  Lee,  10  Texas, 
J55j  4  Am.  &  Eng.  Ency.  of  Law  (2d  ed.),  p.  87. 
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RAINEY,  Chief  Justice. — Appellant  brought  suit  against  ap- 
pellees to  recover  on  certain  obligations  and  to  foreclose  a  lien  on 
certain  platform  scales.  The  obligations  sued  on  are  made  exhibits 
and  are  as  follows: 

"Exhibit  'A.' 

"$248.00.  Aug.   15,   1906. 

"On  or  before  December  1,  1907,  after  date,  for  value  received  we 
promise  to  pay  to  W.  W.  Fuller  or  order  Two  Hundred  &  Forty- 
Eight  Dollars  at  Callis,  Texas,  without  interest.  This  note  is  to 
remain  in  full  force  until  paid  according  to  the  contract  under  which 
it  was  given.     J.  A.  Pryor,  J.  W.  Brock,  C.  J.  Frazier." 

"Exhibit  'B.' 

"To  whom  it  may  concern:  This  is  to  certify  that  we,  the  under- 
signed party  of  the  first  part,  for  and  in  consideration  of  certain 
promissory  notes  of  even  date  herewith  have  this  day  bargained, 
sold  and  turned  over  all  our  rights,  interests  and  claims  in  the 
Union  Mill  and  Gin  Co.  to  John  Pryor,  Jet  Frazier  and  J.  W. 
Brock,  parties  of  the  second  part,  on  the  following  terms,  to  wit: 
The  party  of  the  second  part  shall  be  allowed  to  put  in  the  following 
improvements,  to  wit:  One  20  horsepower  gasoline  engine,  one  80- 
saw  ginstand,  two  80-saw  condensers,  friction  tramper  double  box 
revolving  press,  corn  mill  for  grinding  meal,  and  all  belts,  pulleys, 
shafting  and  all  necessary  fixtures  to  successfully  operate  a  two  80- 
saw  gin  and  mill;  and  it  is  further  agreed  and  understood  by  the 
parties  of  the  first  part  that  after  the  above,  together  with  the  operat- 
ing expenses,  have  been  paid,  and  not  until  then,  shall  they  have 
any  claim  on  the  net  earnings  of  the  plant.  It  is  understood  and  a 
lien  is  hereby  given  by  the  party  of  the  second  part  in  favor  of  the 
party  of  the  first  part  on  all  the  entire  gin  and  mill  plant  until  all 
the  promissory  notes  above  referred  to  have  been  fully  paid.  The 
same  to  be  paid  as  the  net  earnings  of  the  gin  may  be  able  to  pay 
them  as  per  face  of  the  note,"  said  instrument  signed  by  the  same 
parties  as  the  note.  The  petition  also  alleged  the  burning  of  the 
property,  except  the  platform  scales;  that  the  obligation  was  due, 
demand,  nonpayment,  etc. 

The  defendants  filed  a  general  demurrer  to  said  amended  petition 
and  also  special  demurrers  as  follows:  (a)  Because  plaintiff  declares 
upon  a  note  of  $248  based  upon  a  contract  and  alleged  that  the  same 
was  to  be  paid  out  of  the  net  earnings  of  the  gin  for  which  said  note 
was  given  and  plaintiff  nowhere  alleged  or  claimed  that  there  were 
any  net  earnings  of  said  gin.  (b)  Because  plaintiff  has  not  set  out 
the  terms  of  said  contract  and  nowhere  alleges  that  the  condition  on 
which  said  note  is  based  has  been  performed  by  him  or  that  such 
condition  or  contingencies  have  arisen  which  makes  said  note  due 
and  payable,  (c)  Defendants  further  except  to  said  amended  peti- 
tion because  plaintiff  does  not  set  up  any  right  to  the  money  derived 
from  the  insurance,  and  does  not  set  up  that  there  were  any  funds 
or  assets  in  these  defendants'  hands  after  payment  of  the  costs  of 
such   new  improvements   and   operating   expenses,      (d)    Because   the 
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petition  on  its  face  shows  that  the  proper  parties  are  not  before  the 
court. 

The  general  demurrer  and  all  of  said  special  demurrers  were  sus- 
tained by  the  court  and  plaintiff  excepted  and  the  court  dismissed 
said  cause  and  plaintiff  excepted,  and  brings  the  cause  here  for 
review. 

The  contention  of  appellees,  and  the  one  upon  which  the  court 
acted,  is  in  effect,  that  the  provision  relating  to  the  payment  of  the 
obligation  out  of  the  net  earnings  of  the  gin  is  a  contract  to  pay 
only  out  of  said  earnings,  and  said  petition  showing  no  such  earnings 
it  is  subject  to  demurrer.  We  can  not  agree  to  this  contention.  It 
is  true  said  instruments  constitute  one  contract  and  must  be  con- 
strued together,  but  so  construing  them  we  are  of  the  opinion  that 
the  right  to  pay  out  of  the  net  earnings  was  a  privilege  granted  to 
the  defendants  to  pay  such  earnings  on  the  contract  at  any  time 
before  the  date  said  amount  was  to  become  due  and  payable  specified 
in  the  contract,  to  wit:  December  1,  1907.  Said  amount  not  having 
been  paid  on  or  before  said  date,  it  became  a  certain  demand  for 
money  and  the  parties  are  liable  therefor.  Bummel  v.  City  of  Hous- 
ton, 68  Texas,  10-12;  Atterbury  v.   Biggerstaff,  36  Texas,   177. 

The  petition  stated  a  good  cause  of  action  and  the  court  erred  in 
sustaining  the  demurrer.  The  judgment  is  reversed  and  cause  re- 
manded. 

Reversed  and  remanded. 


Beaumont  Traction  Company  v.  J.  L.  Happ. 

Decided  November  8,  1009. 

1. — Personal  Injuries — Collision  of  Street  Can— Pleading. 

In  a  suit  for  damages  for  personal  injuries  sustained  by  plaintiff  while 
riding  upon  the  bumper  of  a  street  car,  pleading  of  plaintiff  considered,  and  held 
not  to  show  prima  facie  negligence  or  assumed  risk  on  his  part,  and  hence  not 
subject  to  general  demurrer. 


Where  a  charge  is  correct  as  far  as  it  goes  but  fails  to  submit  a  phase 
of  the  case  which  appellant  deems  important,  appellant  can  not  complain  in 
the  absence  of  a  request  for  a  charge  covering  the  point. 

3. — Street  Car — Passenger. 

Evidence  considered  and  held  to  show  that  plaintiff  was  a  passenger  on  a 
street  car  although  riding  on  the  bumper  on  the  outside  of  the  car,  and  hence 
entitled  to  the  care  due  by  a  carrier  to  a  passenger. 

4. — Contributory  Negligence— Burden  of  Proof — Charge. 

Upon  an  issue  of  contributory  negligence  the  court  charged  the  jury  as 
follows:  "But  the  burden  of  proof  to  establish  contributory  negligence  as 
pleaded  by  defendant,  rests  upon  the  defendant,  but  in  determining  whether 
defendant  has  discharged  such  burden  you  will  look  to  all  the  facts  and  cir- 
cumstances introduced  in  evidence  before  you  regardless  of  whether  the  same 
were  introduced  by  the  plaintiff  or  the  defendant  or  both."  Held,  not  materially 
different  in  legal  effect  from  a  charge  that  the  jury  should  look  to  all  such 
evidence  in  determining  whether  plaintiff  had  been  guilty  of  contributory  negli- 
gence. 
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5. — Appeal — Brief — Rule  31. 

When  assignments  of  error  and  the  propositions  thereunder  are  not  followed 
by  statements  from  the  record  sufficient  to  explain  and  support  the  proposition, 
the  assignments  are  not  entitled  to  consideration. 

6. — Assumed  Bisk — Evidence— Charge. 

In  the  absence  of  evidence  that  the  bumper  of  a  street  car  was  a  place  of 
obvious  and  certain  danger,  it  was  not  error  for  the  court  to  refuse  an  instruction 
that  the  bumper  of  a  car  was  a  dangerous  place  for  a  person  to  attempt  to  ride 
upon,  and  that  the  plaintiff,  who  was  injured  while  riding  thereon,  assumed  the 
risk  of  danger  of  such  position,  although  he  was  there  by  invitation  of  the 
defendant. 

Appeal  from  the  District  Court  of  Jefferson  County.  Tried  below 
before  Hon.  L.  B.  Hightower,  Jr. 

Crook,  Lord  &  Lawhon  and  J.  S.  Wheless,  for  appellant. — Since  the 
evidence  in  the  case  disclosed  the  fact  that  the  plaintiff  was  not  rid- 
ing upon  the  car  of  the  appellant  in  a  place  provided  for  the  accom- 
modation of  passengers,  but  in  a  place  of  danger;  and  that  he  was 
riding  in  such  position  contrary  to  the  orders,  rules  and  directions 
of  the  company,  he  was  not  at  the  time  he  was  injured  a  passenger, 
and  that  part  of  the  charge  of  the  court  which  imposed  upon  the 
appellant  company  the  necessity  of  proving  that  it  exercised  on  this 
occasion  that  degree  of  care  which  the  carrier  of  passengers  owes  to 
passengers,  as  such,  was  erroneous;  the  only  duty  imposed,  under 
the  circumstances,  being  to  exercise  ordinary  care  and  prudence 
for  appellee's  protection.  St.  Louis  &  Southwestern  Ey.  v.  Rice,  29 
S.  W.,  525;  Seymour  v.  Citizens  By.  Co.,  21  S.  W.,  741;  Wills  v. 
Lynn  &  B.  Ey.  Co.,  129  Mass.,  351;  2  Am.  &  Eng.  Enc.  Law,  766; 
City  Ey.  Co.  v.  Lee,  50  1ST.  J.  Law,  435,  14  Atl.,  883. 

In  order  to  be  a  passenger  a  person  must  take  a  position  on  the 
car  provided  for  passengers,  and  those  taking  positions  not  provided 
for  passengers  are  not  such.  Missouri,  K.  &  T.  Ey.  Co.  v.  Wil- 
liams, 91  Texas,  258;  Wilcox  v.  San  Antonio  &  A.  P.  Bv.  Co.,  33 
S.  W.,  379;  Texas  &  Pacific  Ey.  Co.  v.  Black,  27  S.  W.,  118;  Inter- 
national &  G.  N.  B.  B.  Co.  v.  Cooper,  32  S.  W.,  517;  Houston  & 
T.  C.  By.  Co.  v.  Moore,  49  Texas,  47;  International  &  G.  N.  B. 
B.  Co.  v.  Cock,  68  Texas,  717;  Gulf,  C.  &  S.  P.  By.  Co.  v.  Campbell, 
76  Texas,  174;  Cook  v.  Direct  Nav.  Co.,  76  Texas,  353;  Hutchinson 
on  Carriers,  p.  554;  Chicago  &  E.  B.  Co.  v.  Field,  34  N.  E.,  406; 
Burns  v.  Chronister  Lumber  Co.,  87  S.  W.,  163;  Dallas  By.  Co.  v. 
McAllister,  90  S.  W.,  933;  Bucker  v.  Mo.  P.  By.  Co.,  61  Texas,  499. 

The  undisputed  evidence  in  the  case  shows  that  the  bumper  of  an 
electric  street  car  is  not  a  place  provided  for  the  accommodation 
of  passengers,  but  is  placed  upon  the  car  to  meet  the  impact  of  colli- 
sions, and  that  it  is  a  place  of  obvious  and  certain  danger  to  any 
person  who  might  attempt  to  ride  upon  it,  and  it  was  error  for  the 
court  to  submit  to  the  jury  that  it  was  not  negligence  on  the  part 
.  of  the  appellee  to  ride  in  such  position  if  they  believed  from  the  evi- 
dence that  an  ordinarily  prudent  person  would  have  ridden  there 
under  the  same  or  similar  circumstances.  St.  Louis  &  Southwestern 
By.  v.  Bice,  29  S.  W.,  525;  Texas  &  P.  By.  Co.  v.  Boyd,  24  &  W., 
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1086;  Texas  &  P.  Ry.  Co.  v.  Black,  27  S.  W.,  118;  International  & 
G.  N.  R.  R.  Co.  v.  Cock,  68  Texas,  718;  Houston  &  T.  C.  Ry.  Co. 
v.  Clemmons,  55  Texas,  88;  Burns  v.  Chronister  Lum.  Co.,  87  S. 
W.,  163;  Dallas  Ry.  Co.  v.  McAllister,  90  S.  W.,  933;  Wilcox  v. 
San  Antonio  &  A.  P.  Ry.  Co.,  33  S.  W.,  379;  Rucker  v.  Missouri 
Pac.  Ry..Co.,  61  Texas,  499;  El  Paso  Electric  Co.  v.  Kitt,  90  S.  W., 
678;  Missouri,  K.  &  T.  R.  R.  Co.  v.  Eyer,  70  S.  W.,  529;  Bard  v. 
Penn.  Trac.  Co.,  53  Am.  St.  Rep.,  672;  Pennsylvania  Ry.  v.  Lang- 
don,  37  Am.  Rep.,  651;  Neiboer  v.  Detroit  Elec.  Ry.,  87  N.  W., 
626;  Carroll  v.  Interstate  R.  R.  Co.,  17  S.  W.,  889;  Fisher  v.  W. 
Ya.  &  P.  Ry.  Co.,  19  S.  E.,  581;  9  Century  Dig.,  Title  Carriers,  sec. 
1371. 

The  plaintiff's  evidence  in  this  case  raised  the  issue  of  contribu- 
tory negligence,  and  in  such  cases  it  is  error  for  the  court  to  charge 
that  the  burden  of  proof  is  upon  the  defendant  to  establish  this  fact 
without  at  the  same  time  instructing  the  jury  that  in  determining 
the  issue  they  shall  look  to  all  the  evidence  in  the  case,  whether 
introduced  by  the  plaintiff,  defendant,  or  both,  and  the  form  of  the 
charge  upon  this  point  is  erroneous  and  misleading,  since  the  jury 
was  instructed  that  they  might  look  to  all  the  evidence  in  the  case 
in  determining  whether  the  defendant  had  discharged  a  burden  im- 
posed upon  it,  rather  than  that  they  should  look  to  all  the  evidence 
in  the  case  in  determining  whether  or  not  the  plaintiff  was  guilty  of 
contributory  negligence,  the  court  in  no  part  of  its  charge  having 
instructed  them  what  is  meant  by  the  burden  of  proof.  Gulf,  C.  & 
S.  F.  Ry.  Co.  v.  Sheider,  88  Texas,  162;  Gulf,  C.  &  S.  F.  Ry.  Co. 
v.  Hill,  69  S.  W.,  136;  Texas  &  P.  Ry.  Co.  v.  Reed,  88  Texas,  439; 
Texas  &  P.  Ry.  Co.  v.  Geiger,  79  Texas,  21;  St.  Louis  S.  W.  Ry. 
Co.  v.  Martin,  63  S.  W.,  1089;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  All- 
bright,  26  S.  W.,  250;  Denison  &  S.  Ry.  Co.  v.  Carter,  71  S.  W., 
292. 

The  petition  and  evidence  of  the  defendant  established  a  prima 
facie  case  of  contributory  negligence,  and  under  the  circumstances 
it  was  error  for  the  court  to  charge  that  the  burden  of  proving  con- 
tributory negligence  was  on  the  defendant.  Gulf,  C.  &  S.  F.  Ry. 
Co.  v.  Sheider,  88  Texas,  162;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  TTill, 
69  S.  W.,  136;  Texas  &  P.  Ry.  Co.  v.  Reed,  88  Texas,  439;  Gulf, 
C.  &  S.  F.  Ry.  Co.  v.  Howard,  75  S.  W.,  805;  Gulf,  C.  &  S.  F. 
Ry.  Co.  v.  Scott,  27  S.  W.,  827;  Sanches  v.  San  Antonio  &  A.  P. 
Ry.,  27  S.  W.,  922;  Houston  &  T.  C.  Ry.  v.  Sympkins,  54  Texas, 
618;  Texas  &  P.  Ry.  Co.  v.  Geiger,  79  Texas,  21;  St.  Louis  S.  W. 
Ry.  Co.  v.  Martin,  63  S.  W.,  1089;  Gulf,  C.  &  S.  F.  Ry.  Co.  v. 
Allbright,  26  S.  W.,  250 ;  Baker  v.  Ashe,  80  Texas,  361 ;  San  Antonio 
&  A.  P.  Ry.  Co.  v.  Robinson,  73  Texas,  284;  Missouri,  K.  &  T. 
Ry.  Co.  v.  Williams,  91  Texas,  258;  Wilcox  v.  San.  Antonio  &  A.  P. 
Ry.  Co.,  33  S.  W.,  379;  Houston  &  T.  C.  Ry.  Co.  v.  Clemmons,  55 
Texas,  88;  Texas  &  P.  Ry.  Co.  v.  Bovd,  24  S.  W.,  1086;  St.  Louis 
S.  W.  Ry.  v.  Rice,  29  S.  W.,  525 ;  El  Paso  E.  Co.  v.  Kitt,  90  S.  W., 
678;  Burns  v.  Chronister  Lumber  Co.,  87  S.  W.,  163;  Dallas  Ry. 
Co.  v.  McAllister,  90  S.  W.,  933;  Rucker  v.  Missouri  Pac.  Ry.  Co., 
61  Texas,  499;  Harding  v.  Phila.  R.  T.  Co.,  10  L.  R.  A.   (N.  S.), 


t 


430  Texas  Civil  Appeals  Reports,  Vol.   57.     [November, 

352;  Teitz  v.  International  R.  Co.,  10  L.  R.  A.  (X.  S.),  357;  Thane 
v.  Scranton  T.  Co.,  71  Am.  St.  Rep.,  767;  Bard  v.  Penn.  T.  Co.,  53 
Am.  St.  Rep.,  672;  Neiboer  v.  Detroit  E.  Ry.,  87  N.  W.,  626. 

(Eleventh  Assignment  of  Error.) — The  court  erred  in  giving  spe- 
cial instruction  No.  1,  requested  by  the  plaintiff,  which  instruction 
reads  as  follows: 

"At  the  request  of  the  plaintiff  you  are  further  instructed  that  in 
taking  the  position  on  the  bumper  of  defendant's  car,  as  he  did,  he 
assumed  such  risks  and  only  such  risks  as  were  incident  to  the  care- 
ful, ordinary  operation  of  the  car  of  the  defendant,  but  plaintiff  did 
not  by  occupying  such  position  assume  the  risk  of  anything  that 
might  occur  on  account  of  the  negligence  of  the  defendant,  if  any." 

The  court  in  paragraph  four  of  his  general  charge,  charged  the 
jury  as  follows: 

"Now,  if  you  believe  from  the  evidence  that  the  plaintiff  in  riding 
and  being  upon  the  'bumper'  of  defendant's  car,  where  he  was  at 
the  time  he  was  injured,  was  guilty  of  contributory  negligence,  as 
above  defined;  in  other  words,  if  you  believe  from  the  evidence  that 
an  ordinarily  prudent  person  would  not  have  assumed  the  position 
on  defendant's  car  that  was  assumed  by  the  plaintiff,  that  is,  on  the 
bumper  of  said  car,  under  all  the  circumstances  existing  at  the  time 
he  did  so,  then  I  instruct  you  that  the  plaintiff  can  not  recover,  even 
though  you  shall  believe  that  the  defendant  was  guilty  of  negligence 
as  above  submitted  for  your  consideration,"  etc. 

In  paragraph  five  of  the  main  charge  the   jury  were   instructed: 

"You  are  further  instructed  that  if  you  shall  believe  from  the 
evidence  that  the  position  in  which  the  plaintiff  was  riding  at  the 
time  he  was  injured,  that  is  to  say,  the  bumper  of  the  car  on  which 
he  was  standing,  was  a  place  of  obvious  and  apparent  danger  for 
a  passenger  on  a  street  car  to  ride  while  such  cars  are  being  operated 
in  the  usual,  natural  and  proper  way,  then  you  are  instructed  that 
the  plaintiff  can  not  recover,  even  if  you  should  believe  from  the 
evidence  that  the  defendant's  conductor  in  charge  of  said  car  knew 
that  plaintiff  had   assumed   such   position,"  etc. 

These  charges  are  conflicting,  misleading,  contradictory  and  con- 
fusing, and  under  them,  although  the  jury  may  have  concluded  that 
the  position  on  the  bumper  was  one  of  obvious  and  apparent  danger, 
yet  if  they  concluded  from  the  evidence  that  the  defendant  had  been 
in  any  particular  negligent  in  the  operation  of  its  cars  that  they 
should  find  against  the  defendant;  and  this,  whether  such  negligence 
would  have  resulted  in  any  injury  to  the  plaintiff  if  he  had  been  in 
any  other  position  than  the  one  he  occupied  on  the  car  or  not.  St 
Louis  &  S.  W.  Ry.  Co.  v.  Rice,  29  S.  W.,  525;  Wilcox  v.  San  An- 
tonio &  A.  P.  Ry.  Co.,  33  S.  W.,  379;  Missouri,  K.  &  T.  Ry.  Co. 
v.  Williams,  91  Texas,  258;  Texas  &  P.  Ry.  Co.  v.  Boyd,  24  S.  W., 
1089;  Houston  &  T.  C.  Ry.  Co.  v.  Clemmons,  55  Texas,  90;  Gulf, 
C.  &  S.  P.  Ry.  Co.  v.  Gray,  25  Texas  Civ.  App.,  99;  Houston  &  T. 
C.  Ry.  Co.  v.  Richards,  59  Texas,  377;  San  Antonio  &  A.  P.  Ry. 
Co.  v.  Wallace,  76  Texas,  636;  Mercher  v.  Texas  Midland  Ry.  Co., 
85  S.  W.,  468;  Burns  v.  Chronister  Lum.  Co.,  87  S.  W.,  163;  Dal- 
las Ry.  Co.  v.  McAllister,  90  S.  W.,  933;  Rucker  v.  Missouri  Pac. 
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By.  Co.,  61  Texas,  499;  Baltimore  &  P.  By.  Co.  v.  Jones,  95  XL  S., 
439;  Gulf,  C.  &  S.  F.  By.  Co.  v.  Lovett,  7  Texas  Ct.  Bep.,  721; 
Thane  v.  Scranton  T.  Co.,  71  Am.  St.  Bep.,  767;  Pennsylvania  By. 
Co.  v.  Langdon,  37  Am.  St.  Sep.,  651;  San  Antonio  &  A.  P.  By. 
Co.  v.  Bobinson,  73  Texas,  277;  Baker  v.  Ashe,  80  Texas,  356. 

V.  A.  Collins  and  Smith,  Crawford  &  Son  field,  for  appellee. — The 
petition  shows  the  plaintiff  to  be  free  of  contributory  negligence  and 
carried  the  issue  to  the  jury  to  be  determined  by  the  facts.  Choate 
v.  San  Antonio  &  A.  P.  By.  Co.,  90  Texas,  82;  Bonner  v.  Glenn,  79 
Texas,  532;  San  Antonio  Traction  Co.  v.  Bryant,  70  S.  W.,  1015; 
Gaunce  v.  Gulf,  C.  &  S.  F.  By.,  48  S.  W.,  525 ;  Gulf,  C.  &  S.  F.  By. 
v.  Phillips,  74  S.  W.,  793;  St.  Louis  S.  W.  By.  v.  Ball,  66  S.  W., 
879;  Missouri,  K.  &  T.  By.  v.  Avis,  91  S.  W.,  878,  93  S.  W.,  424; 
Bailway  v.  Morgan,  98  S.  W.,  408;  Moore  v.  Northern  Traction 
Co.,  95  S.  W.,  652;  International  &  G.  N.  E.  B.  v.  Williams,  50 
S.  W.,  732;  Williams  v.  International  &  G.  N".  B.  B.,  67  S.  W., 
1085;  Atchison,  T.  &  S.  F.  B.  B.  v.  Sowers,  99  S.  W.,  190;  Elliott 
v.  Newport  Street  By.,  23  L.  B.  A.,  208;  Watson  v.  Portland  &  C. 
E.  B.  B.  Co.,  44  L.  B.  A.,  157  (Maine) ;  Parks  v.  St.  Louis  &  Subur- 
ban B.  B.  Co.,  77  S.  W.,  70  (Mo.) ;  City  By.  Co.  v  Lee,  7  Am.  St. 
Bep.,  800  (N.  J.);  Wellmeyer  v.  St.  Louis  Transit  Co.,  95  S.  W., 
925    (Missouri). 

The  court  did  not  assume  that  the  appellee  was  a  passenger  on 
appellant's  car,  but  submitted  the  question  to  the  jury  and  the  evi- 
dence conclusively  shows  that  appellee  was  a  passenger  and  that  ap- 
pellant company  was  charged  with  the  exercise  of  that  degree  of  care 
toward  appellee  which  the  carrier  owes  to  passengers  as  such.  San 
Antonio  Traction  Co.  v.  Bryant,  70  S.  W.,  1015;  Missouri,  K.  &  T. 
B.  B.  v.  Avis,  91  S.  W.,  877  (Supreme  Court),  93  S.  W.,  424;  Will- 
mot  v.  Corrigan  Con.  Street  By.  (Mo.),  17  S.  W.,  490;  Parks  v.  St. 
L.  &  S.  By.  Co.  (Mo.),  77  S.  W.,  70;  Seymour  v.  Citizens  By.  Co. 
(Mo.),   21  S.  W.,  739. 

Whether  or  not  it  was  negligence  on  the  part  of  appellee  to  ride 
on  the  bumper  of  the  car  under  all  the  circumstances  existing  at 
the  time  he  did  so,  was  a  question  of  fact  to  be  determined  by  the 
jury.  San  Antonio  &  A.  P.  By.  Co.  v.  Choate,  90  Texas,  82;  Mis- 
souri, K.  &  T.  B.  B.  v.  Avis,  91  S.  W.,  878;  San  Antonio  Traction 
Co.  v.  Bryant,  70  S.  W.,  1015;  Gulf,  C.  &  S.  F.  B.  B.  v.  Phillips, 
74  S.  W.,  793;  Galveston,  H.  &  S.  A.  v.  Patillo,  101  S.  W.,  498; 
Houston  &  T.  C.  B.  E.  v.  Johnson,  103  S.  W.,  239;  Bailroad  v. 
Morgan,  98  S.  W.,  408;  Atchison,  T.  &  S.  F.  B.  B.  v.  Sowers,  99 
S.  W.,  190;  Parks  v.  St.  Louis,  etc.,  By.,  77  S.  W.,  70  (Mo.); 
Elliott  v.  Newport  St.  By.,  23  L.  B.  A.,  208;  Watson  v.  Portland 
&  C.  E.  E.  B.  Co.,  44  L.  B.  A.,  157;  City  By.  Co.  v.  Lee,  7  Am. 
St.  Bep.,  800  (N.  J.). 

Neither  the  petition  nor  the  evidence  of  the  plaintiff  establishing 
a  prima  facie  case  of  contributory  negligence,  the  court  properly  in- 
structed the  jury  that  the  burden  of  proving  contributory  negligence 
was  on  the  defendant  and  that  in  determining  whether  the  defendant 
had  discharged  such  burden  they  should  look  to  all  the  facts  and 
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circumstances  introduced  in  evidence  regardless  of  whether  the  same 
was  introduced  by  the  plaintiff  or  defendant,  or  both.  Gulf,  C.  & 
S.  F.  By.  v.  Sheider,  88  Texas,  162 ;  Gulf,  C.  &  S.  F.  Ry.  v.  Melville, 
87  S.  W.,  863;  St.  John  v.  Gulf,  C.  &  S.  F.  By.  Co.,  80  S.  W.,  235; 
El  Paso  Electric  Ry.  Co.  v.  Byan,  114  S.  W.,  906;  Gulf,  C.  &  S.  F. 
By.  v.  Booth,  97  S.  W.,  128;  Pares  v.  St.  Louis  S.  W.  By.,  57  S. 
W.,  301;  Missouri  Pac.  By.  Co.  v.  Foreman,  46  S.  W.,  834. 

McMEANS,  Associate  Justice. — Appellee  J.  L.  Happ  brought 
this  suit  against  the  appellant,  Beaumont  Traction  Company,  a  cor- 
poration operating  a  system  of  electric  street  cars  in  the  city  of 
Beaumont,  to  recover  damages  for  personal  injuries  sustained  by 
him  in  a  collision  between  cars  of  said  company.  The  case  was 
tried  before  a  jury  and  resulted  in  a  verdict  and  judgment  for  plain- 
tiff in  the  sum  of  $12,220.  From  an  order  overruling  appellant's 
motion  for  a  new  trial  this  appeal  is  prosecuted. 

The  evidence  adduced  at  the  trial  justifies  the  following  conclu- 
sions of  fact:  On  November  7,  1906,  about  7:30  o'clock  in  the 
evening,  it  being  then  dark,  a  car  of  appellant,  operated  by  its  serv- 
ants and  on  its  way  to  the  circus  grounds,  stopped  at  the  postoffice 
in  Beaumont  and  several  persons  boarded  the  car.  The  car  was 
overcrowded  so  that  room  could  not  be  found  for  other  passengers 
inside,  and  the  platform  and  steps  were  full  of  people.  Appellee, 
knowing  that  the  car  was  crowded  and  not  being  able  to  get  on  the 
steps  or  platform  and  desiring  to  go  to  the  circus  grounds,  took  his 
position  on  the  bumper  or  buffer  of  the  car,  which  is  a  rim  protrud- 
ing around  the  rear  platform  of  the  car,  and  which  is  about  six 
inches  wide  and  four  inches  thick,  and  is  not  designed  for  the  accom- 
modation of  passengers,  but  placed  on  the  car  to  meet  the  impact 
of  collision;  and  placing  his  feet  on  the  rim,  leaned  his  body  through 
an  open  window  in  the  rear  vestibule  of  the  car,  so  that  while  a 
portion  of  his  body  was  on  the  outside  his  head  and  the  upper  por- 
tion of  his  body  were  on  the  inside.  When  appellee  got  upon  the 
bumper  others  were  riding  there,  and  others  afterwards  got  upon  it, 
crowding  plaintiff  to  such  a  degree  as  to  prevent  his  turning  around 
or  looking  behind  him.  In  this  condition  the  car  was  started  down 
Calder  Avenue  toward  the  show  grounds.  Before  the  car  reached 
Magnolia  Street  appellant's  servant,  the  conductor,  went  through  the 
car  taking  up  fares  and  collected  fare  from  appellee  and  the  others 
riding  on  the  bumper,  but  made  no  objection  to  appellee  and  others 
riding  in  that  position,  but  told  them  "to  be  careful."  There  were 
other  cars  ahead  of  the  one  on  which  appellee  was  riding,  and  others 
following  it,  all  headed  for  the  circus  grounds,  but  the  evidence  jus- 
tifies the  conclusion  that  appellee  could  see  in  neither  direction,  and 
did  not  in  fact  know  of  the  proximity  of  the  other  cars.  When 
Magnolia  Street  was  reached  the  cars  were  halted ;  and  in  order  to 
let  empty  cars,  returning  from  the  circus,  pass,  it  became  necessary 
to  move  back  the  car  upon  which  appellee  was,  as  well  as  the  one 
just  in  front  of  it,  and  the  one  just  behind  it.  Appellant's  general 
manager,  F.  J.  Duffy,  was  at  this  point  personally  supervising  the 
movement  of  the  cars,  and  gave  orders  to  the  motorman  to  back  up 
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their  cars  so  that  the  empties  could  pass.  There  was  testimony  tend- 
ing to  show  that  he  gave  notice  to  the  persons  riding  on  the  bumper 
that  the  cars  were  to  be  backed  and  that  he  directed  them  to  get  off 
the  bumper  on  that  account,  but  the  evidence  justifies  the  conclu- 
sion that  such  notice  and  direction  were  not  heard  by  appellee,  and 
that  he  did  not  in  fact  know  that  the  car  was  to  be"  moved  backward 
or  that  another  car  was  standing  a  short  distance  behind  him;  and 
if  the  notice  was  in  faet^given  it  was  not  given  in  sufficient  time  to 
permit  appellee  to  get  off  the  bumper  and  to  a  place  of  safety  before 
the  car  upon  which  he  was  riding  backed  against  and  collided  with 
the  one  which  had  stopped  a  short  distance  behind  it.  There  was 
a  conflict  in  the  evidence  as  to  whether  the  car  upon  which  plain- 
tiff was  riding  was  moved  backward  by  its  own  power  applied  by 
the  motorman,  or  by  the  car  just  in  front  of  it  backing  and  coming 
in  collision  with  it,  but  the  evidence  justifies  the  finding  that  the 
motorman  set  the  car  in  motion  in  obedience  to  the  orders  of  the 
general  manager,  Duffy,  and  in  support  of  the  verdict  we  so  find. 
The  testimony  was  also  conflicting  as  to  whether  passengers  were 
allowed  to  ride  on  the  bumper  of  cars,  and  on  this  point  the  general 
manager  testified  that  he  had  given  orders  to  conductors  to  not 
permit  passengers  to  ride  there,  and  that  on  that  day  he  had  tried 
to  prevent  it,  and  in  this  he  was  corroborated  by  several  conductors 
and  an  ex-employe  and  perhaps  by  other  persons,  but  on  the  other 
hand  it  was  shown  that  if  there  was  any  such  prohibition  appellee 
had  no  knowledge  of  it;  that  he  had  ridden  there  and  has  seen  others 
ride  there  many  times  on  the  occasion  of  fairs,  baseball  games  and 
circuses,  when  large  crowds  were  in  town  such  as  on  the  day  of  the 
circus  when  he  was  injured.  On  this  point  it  was  shown  that  the 
appellant  had  issued  a  book  of  rules,  copies  of  which  it  furnished 
to  its  conductors  and  motormen,  and  that  one  of  the.  rules  is  as 
follows: 

"10.  Biding  on  outside  of  car.  Passengers  must  not  be  permitted 
to  ride  on  the  steps  or  rear  buffer  of  a  car  unless  overcrowded  so 
that  room  can  not  be  found  for  them  inside;  and  under  no  circum- 
stances  will   women   or  small   children   be   permitted   to   ride   there." 

Again,  it  was  shown  that  about  a  year  before  plaintiff  was  hurt, 
on  the  occasion  of  a  visit  of  a  circus  to  Beaumont,  appellant's  general 
manager,  Duffy,  issued  a  written  order  governing  the  running  of 
cars  on  that  day,  in  which  he  directed  that  "Trainmen  must  not  per- 
mit passengers  to  ride  in  the  window  or  on  the  roof  or  bumper  of 
cars,"  and  that  on  the  occasion  of  the  circus,  on  the  day  plaintiff 
was  hurt,  he  also  issued  a  written  order  governing  the  management 
of  cars  on  that  day,  but  omitted  any  mention  of  a  prohibition  against 
riding  on  the  bumpers.  It  was  shown  by  the  conductor  of  the  car 
that  on  the  day  of  plaintiffs  injury  'the  cars  going  out  to  the  circus 
grounds  were  usually  crowded,  and  that  when  this  was  so  passengers 
rode  on  the  bumpers  and  that  he  did  not  try  to  prevent  it.  but 
would  take  their  fares  and  warn  them  to  be  careful.  In  deference 
to  the  verdict  we  conclude  that  on  the  day  in  question  appellee  was 
permitted  by  appellant  to  ride  on  the  bumper  of  the  crowded  car 
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upon  which  he  took  passage,  and  that  in  riding  there  as  he  did  he 
was  a  passenger  and  entitled  to  the  care  and  protection  due  by  a 
common  carrier  to  its  passengers. 

When  the  car  on  which  appellee  was  riding  backed  into  the  car 
behind  it,  his  leg  was  caught  between  the  bumpers  and  so  badly  in- 
jured as  to  require  amputation.  The  car  was  backed  suddenly,  and 
appellee  did  not  know  that  it  was  to  be  moved  backward  until  it 
was  in  motion,  and  he  did  not  know  that  a  collision  with  another  car 
was  imminent  until  it  was  too  late  to  avoid  injury.  While  it  was 
safer  to  ride  on  the  inside  of  a  car  or  upon  the  platform  or  steps,  the 
bumper  was  not  an  unsafe  place  to  ride  when  the  car  was  being 
operated  with  proper  care  in  the  usual  and  ordinary  way,  nor  was 
riding  there  obviously  dangerous. 

There  was  also  a  conflict  in  the  testimony  as  to  whether  appellee 
at  the  time  of  and  just  before  the  injury  was  in  an  intoxicated  con- 
dition, but  in  support  of  the  verdict  we  find  that  he  was  not  in- 
toxicated. 

We  conclude  that  appellee's  injury  was  the  result  of  negligence  of 
appellant,  and  that  he  was  not  guilty  of  contributory  negligence,  and 
that  his  injury  did  not  result  from  any  risk  assumed  by  him  in 
riding  on   the  bumper. 

Plaintiff  in  his  petition  made  the  following  allegations: 
"First.  That  on  or  about  the  7th  day  of  November,  1906,  the 
plaintiff  became  a  passenger  on  one  of  the  defendant's  cars  some 
time  about  dark  in  the  evening,  for  the  purpose  of  going  out  on  its 
Calder  Avenue  line;  that  defendant's  car  was  bound  for  the  circus 
grounds,  where  a  circus  was  giving  or  going  to  give  a  performance, 
and  that  said  car  was  very  crowded  with  people,  and  notwithstanding 
the  crowded  condition  of  said  car  the  defendant  and  its  agents  and 
employes  in  charge  of  said  car  would  stop  at  the  usual  places  and 
permit  and  invite  other  passengers  to  board  same;  that  with  the 
knowledge,  consent  and  at  the  invitation  of  the  defendant  this  plain- 
tiff got  on  one  of  the  cars  of  defendant,  as  above  stated,  but  on 
account  of  its  crowded  condition,  the  only  place  he  found  where  he 
could  ride  was  on  the  back  end  and  on  the  outside  of  the  back  plat- 
form of  said  car,  where  he  could  stand  on  the  rim  around  said  plat- 
form, where  a  number  of  other  passengers  were  standing;  that  while 
in  this  position  the  car  passed  up  on  Calder  Avenue  en  route  to  the 
circus  grounds;  that  when  said  car  had  passed  over  or  was  about  to 
pass  over  and  across  Magnolia  Avenue,  said  car  was  stopped  by  de- 
fendant's employes  in  charge  of  the  same  and  was  caused  by  the 
said  defendant's  employes  to  be  run  backward  so  that  it  collided 
with  one  of  defendant's  cars,  which  was  following  along  behind  it; 
that  plaintiff  believed,  and  had  reason  to  believe,  that  the  cars  would 
stop  before  they  collided,  he,  as  defendant  knew,  not  being  in  a 
position  to  know  of  the  collision,  and  the  collision  took  place  so 
suddenly  that  plaintiff  was  unable  to  get  out  of  the  way  quick 
enough  to  avoid  being  caught  between  the  cars,  so  that  his  leg  and 
foot  were  caught  between  the  two  cars  and  mashed  and  crushed  so 
that  it  was  necessary,  in  order  to  save  his  life,  that  his  leg  be  am- 
putated. 
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"Second.  That  plaintiff's  injury  was  caused  by  the  negligence 
and  carelessness  of  defendant  and  its  agents  and  employes,  in  this, 
to  wit:  In  causing  the  car  which  plaintiff  was  riding  on  to  move 
backward  so  as  to  collide  with  the  car  following  it,  knowing  as  de- 
fendant's employes  did,  that  plaintiff  and  others  were  riding  where 
he  was,  and  in  not  allowing  the  plaintiff  to  get  off  the  car  before 
running  it  backward  into  the  other  car,  and  in  not  giving  him  warn- 
ing in  time  to  clear  himself  from  the  impact  caused  by  the  collision. 

"Third.  Plaintiff  further  shows  that  he  did  not  know  that  the 
car  following  the  one  on  which  he  was  a  passenger  was  approaching 
or  was  coming  close  enough  for  a  collision  until  just  before  the 
cars  collided;  for,  he  says,  there  were  other  passengers  crowded  on 
the  rim  or  railing  around  the  platform  where  he  was,  and  prevented 
him  from  seeing  behind  him,  all  of  which  was  known  to  defendant's 
agents,  or  could  have  been  known  by  the  exercise  of  reasonable  care, 
and  he  did  not  know  or  have  warning  of  the  coming  together  of  the 
said  cars  until  %there  begun  a  general  scramble  on  the  part  of  the 
other  passengers  crowding  around  and  over  him  to  get  out  of  the 
way,  and  he  did  attempt  to  get  out  of  the  way  as  soon  as  he  had  any 
intimation  that  there  was  likelihood  of  a  collision,  but  by  the  ut- 
most effort  he  was  not  able  to  clear  himself  in  time,  so  that  he  was 
hurt  seriously  on  account  of  the  negligence  and  carelessness,  as 
aforesaid,  of  the  defendant,  while  he  himself  was  in  the  exercise  of 
due  care  and  while  occupying  a  place  of  safety  where  he  would  have 
remained  unharmed,  except  for  the  negligence  of  the  defendant,  as 
aforesaid." 

A  general  demurrer  was  urged  to  the  petition  and  overruled,  and 
this  ruling  of  the  court  is  made  the  basis  of  appellant's  first  assign- 
ment of  error.  The  assignment  is  without  merit.  '  There  were  no 
allegations  in  the  petition  which,  in  legal  effect,  showed  prima  facie 
negligence  upon  the  part  of  appellee  as  a  matter  of  law,  nor  from 
which  it  can  be  said  that  his  injuries  resulted  from  risks  which 
he  assumed  in  riding  where  he  did.  On  the  other  hand,  the  peti- 
tion expressly  negatives  such  negligence  and  assumption  of  risk.  The 
assignment   is   overruled. 

The  eighth  assignment  of  error  complains  of  the  third  paragraph 
of  the  court's  general  charge,  which  is  as  follows:  "If  you  shall 
believe  from  a  preponderance  of  the  evidence  before  you  that  on  or 
about  the  7th  day  of  November,  1906,  the  plaintiff,  J.  L.  Happ,  was 
a  passenger  upon  one  of  the  defendant's  street  cars  in  the  city  of 
Beaumont;  and  you  further  believe  from  the  evidence  that  when 
such  car  approached  the  crossing  of  Calder  and  Magnolia  Streets  in 
said  city,  the  same  was  caused  by  the  defendant's  agents  or  em- 
ployes in  charge  of  such  car  to  be  stopped,  and  thereupon  another 
car  of  defendant's  said  Calder  line  approached  from  the  rear  of  the 
car  on  which  plaintiff  was  riding,  and  came  up  in  close  proximity 
to  plaintiffs  said  car,  and  that  thereupon  the  defendant's  manager, 
P.  J.  Duffy,  was  present  and  caused  the  car  on  which  plaintiff  was 
riding  to  be  backed  and  come  in  contact  with  said  car,  which  had 
approached  from  the  rear,  and  at  the  time  the  said  F.  J.  Duffy  did 
so  he  knew  that  the  plaintiff  or  other  persons  were  standing  on  the 
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bumper  or  the  rear  end  of  said  car  which  he  (the  «said  Duffy)  caused 
to  be  backed,  as  aforesaid;  and  if  you  further  believe  from  the  evi- 
dence that  said  car  was  caused  to  be  backed  suddenly  and  to  come 
in  contact  with  said  car  from  the  rear  before  plaintiff  had  time  to 
alight  from  said  position  after  he  knew,  or  ought  to  have  known, 
that  said  car  would  be  so  backed;  and  if  you  further  believe  from 
the  evidence  that  the  said  P.  J.  Duffy  in  so  causing  said  car  on  which 
plaintiff  was  riding  to  be  so  backed  in  the  manner  and  under  the 
circumstances  which  he  did,  failed  to  use  that  degree  of  care  whicli 
a  very  prudent  and  cautious  person  would  have  used  under  the 
same  or  similar  circumstances,  and  that  plaintiff's  leg  was  thereby 
caught  between  said  cars  so  caused  to  come  in  contact,  and  was 
thereby  injured;  and  if  you  further  believe  from  the  evidence  that 
the  act  of  the  said  F.  J.  Duffy  in  so  causing  said  cars  to  be  so 
backed  and  come  in  contact  with  said  car  from  the  rear,  was  the 
proximate  cause  of  said  injury,  as  above  defined,  then  you  are  in- 
structed to  return  a  verdict  in  favor  of  the  plaintiff,  unless  you  shall 
find  in  favor  of  the  defendant  under  other  instructions  given  you." 

The  first  proposition  under  this  assignment  is  that  it  was  error 
for  the  court  to  base  the  charge  alone  upon  one  state  of  facts  as 
presented  by  the  evidence  when  there  are  other  facts  in  evidence 
presenting  another  theory  and  making  up  a  part  of  the  defense  to 
this  suit.  Upon  this  proposition  appellant  contends  that  inasmuch 
as  there  was  evidence  tending  to  prove  that  the  backward  move- 
ment of  the  car  upon  which  plaintiff  was  riding  was  due  to  the 
acts  of  the  appellant's  foreman  in  causing  the  motorman  to  back 
the  car,  whereby  the  collision  and  injury  occurred,  and  inasmuch 
as  there  was  other  evidence  tending  to  prove  that  the  backward 
movement  of  the  car  was  due  to  another  car  in  front  of  it  backing 
up  against  it  and  knocking  it  back  such  a  distance  as  to  cause  the 
collision  and  injury,  the  court  should  have  not  based  his  charge 
upon  the  cause  first  .stated  without  also  charging  upon  the  second. 
The  charge  was  correct  as  far  as  it  went,  and  submitted  an  issue 
raised  by  the  pleadings  and  proof.  If  not  satisfied  with  it  appellant 
should  have  requested  a  charge  covering  the  point. 

By  its  second  proposition"  under  this  assignment  appellant  con- 
tends that  as  the  evidence  shows  that  appellee  at  the  time  he  was 
hurt  was  not  a  passenger,  that  part  of  the  charge  which  imposed 
upon  appellant  the  necessity  of  proving  that  it  exercised  the  degree 
of  care  that  a  carrier  owes  to  passengers  was  erroneous.  Our  con- 
clusion of  fact  that  the  appellee  was  shown  by  the  evidence  to  have 
been  a  passenger,  disposes  of  this  contention  adversely  to  appellant. 
The  assignment  can  not  be  sustained. 

The  tenth  assignment  complains  of  the  following  paragraph  of  the 
court's  charge:  "But  the  burden  of  proof  to  establish  contributory 
negligence,  as  pleaded  by  defendant,  rests  upon  the  defendant;  but 
in  determining  whether  defendant  had  discharged  such  burden,  you 
will  look  to  all  the  facts  and  circumstances  introduced  in  evidence 
before  you  regardless  of  whether  the  same  were  introduced  by  the 
plaintiff  or  the  defendant  or  both." 

Appellant  contends  that  the  vice  in  this   charge   consists  in   the 
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statement  that  the  jury  in  determining  whether  defendant  had  "dis- 
charged such  burden"  should  look  to  all  the  evidence  whether  intro- 
duced by  either  party  or  both,  instead  of  instructing  them  that  they 
should  look  to  all  such  evidence  in  determining,  not  whether  defend- 
ant had  "discharged  the  burden,"  but  whether  plaintiff  had  been 
guilty  of  contributory  negligence.  We  think  the  legal  effect  of  the 
charge  as  given  is  not  materially  different  from  the  charge  which 
appellant  contends  •  should  have  been  given.  Certainly,  the  jury  un- 
derstood from  it  that  they  had  the  right  in  determining  the  issue 
of  contributory  negligence  to  look  to  all  the  evidence  adduced,  and 
were  not  limited  to  a  consideration  of  that  only  which  was  offered 
by  appellant.  The  charge  sufficiently  met  the  requirements  of  the 
law.  But  if  we  are  mistaken  in  this,  then  we  hold  that  the  charge 
in  question,  when  taken  in  connection  with  other  portions  of  the 
main  charge  and  special  charges  given  at  the  request  of  defendant, 
was  not  calculated  to  mislead  the  jury.  In  the  general  charge  the 
court  instructed  the  jury: 

"Xow,  if  you  shall  believe  from  the  evidence  that  the  plaintiff, 
in  riding  and  being  upon  the  'bumper'  of  defendant's  car,  where  he 
was  at  the  time  he  was  injured,  was  guilty  of  'contributory  negli- 
gence/ as  above  defined;  in  other  words,  if  you  believe  from  the 
evidence  that  an  ordinarily  prudent  person  would  not  have  assumed 
the  position  on  defendant's  car  that  was  assumed  by  the  plaintiff, 
that  is,  on  the  'bumper'  of  said  car,  under  all  the  circumstances 
existing  at  the  time  he  did  so,  then  I  instruct  you  that  the  plaintiff 
can  not  recover  even  though  you  shall  believe  that  the  defendant 
was  guilty  of  negligence,  as  above  submitted  for  your  consideration; 
or  if  you  shall  believe  from  the  evidence  that  at  the  time  the  plain- 
tiff was  injured  he  was  under  the  influence  of  intoxicating  liquor, 
as  alleged  by  defendant,  to  the  extent  that  he  was  thereby  deprived 
of  the  capacity  to  use  care  for  his  own  safety  and  protection  as  an 
ordinarily  prudent  person,  if  sober,  would  have  used  while  situated 
as  plaintiff  was  at  the  timd,  and  that  but  for  such  intoxication  the 
plaintiff  would  never  have  been  injured,  then  you  are  instructed 
that  the  plaintiff  can  not  recover;  or  if  you  shall  believe  from  the 
evidence  that  before  or  at  the  time  that  the  car  on  which  he  was 
riding  was  caused  to  be  backed  as  aforesaid,  the  defendant's  mana- 
ger, P.  J.  Duffy,  warned  the  plaintiff,  and  persons  on  the  'bumper' 
of  said  car  at  said  time,  to  get  off  of  said  car,  and  that  such  warn- 
ing was  in  time  to  have  enabled  the  plaintiff  to  heed  the  same  and 
comply  therewith  before  being  injured  as  he  was,  and  that  the  plain- 
tiff failed  to  heed  such  warning  after  hearing  same,  then  you  are 
instructed  that  the  plaintiff  can  not  recover.  Because,  in  either  of 
such  events,  the  plaintiff  would  be  guilty  of  contributory  negligence 
which  would  bar  his  recovery,  even  if  you  should  believe  that  the 
defendant  was  guilty  of  negligence  as  above  submitted  for  your  con- 
sideration, and  this  would  be  so,  although  you  may  believe  from  the 
evidence  that  the  plaintiff  was  riding  upon  the  'bumper'  with  the 
knowledge  and  consent  of  the  defendant's  conductor  in  charge  of 
such  car  and  had  paid  his  fare  as  a  passenger  thereon. 

"Ton  are  further  instructed  that  if  you  shall  believe  from  the 
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evidence  that  the  position  in  which  plaintiff  was  riding  at  the  time 
he  was  injured,  that  is  to  say,  the  'bumper*  of  the  car  on  which  he 
was  standing  was  a  place  of  obvious  and  apparent  danger  for  a 
passenger  on  a  street  car  to  ride  while  such  cars  are  being  operated 
in  the  usual  and  natural  and  proper  way,  then  you  are  instructed 
that  the  plaintiff  can  not  recover,  even  if  you  should  believe  from 
the  evidence  that  the  defendant's  conductor  in  charge  of  said  car 
knew  that  plaintiff  had  assumed  such  position,  and  even  though  the 
said  conductor  permitted  plaintiff  to  remain  in  such  position  and 
collected  his  fare  as  a  passenger  on  such  car;  and  this  would  be  bo 
whether  or  not  there  was  room  inside  of  such  car  for  plaintiff  to 
ride  at  the  time,  and  in  which  event,  if  you  so  find  the  facts  to  be, 
your  verdict  must  be  for  the  defendant." 

The  court  also  gave  defendant's  special  charges  Nos.  7,  11  and  13, 
which  are  as  follows: 

"7.  You  are  charged  that  the  evidence  shows  that  plaintiff  as- 
sumed and  remained  in  a  position  on  the  rear  bumper  of  the  car 
between  other  persons  standing  on  either  side  of  him.  Now,  if  you 
believe  from  the  evidence  that  the  presence  of  such  persons  on  either 
side  of  plaintiff  prevented  him  from  seeing  the  approach  of  the  other 
car,  and  prevented  him  from  learning  the  danger  of  the  collision  in 
time  to  leave  his  place  on  the  'bumper;'  or  that  the  presence  of 
such  persons  interfered  with  plaintiff's  leaving  the  car  in  time,  and 
that  in  assuming  this  position  and  remaining  there,  he  was  guilty 
of  contributory  t  negligence  which  was  the  proximate  cause  of  the  in- 
juries (as  those  terms  have  been  defined  in  other  instructions)  then 
you  will  find  for  defendant,  notwithstanding  you  may  believe  from 
the  evidence  that  the  defendant  was  guilty  of  negligence  on  its  part." 

"11.  At  the  request  of  the  defendant  you  are  instructed  that  it 
was  the  duty  of  the  plaintiff  Happ  to  use  ordinary  care  in  keeping 
a  lookout  for  danger  and  accidents,  taking  into  consideration  his 
position  on  the  rear  bumper  or  buffer  of  defendant's  street  car,  and 
if  you  believe  that  the  plaintiff  could  hflve,  by  the  use  of  ordinary 
care,  seen  the  car  behind  him  in  time  to  have  removed  to  a  place 
of  safety  and  have  averted  the  accident,  you  will  find  for  the  de- 
fendant." 

"13.  It  was  plaintiff's  duty  to  exercise  ordinary  care,  as  defined 
in  the  main  charge,  for  his  own  safety,  and  the  failure  to  use  such 
care  will  bar  a  recovery  where  it  is  the  proximate  cause  of  the  in- 
jury. You  are  further  instructed  that  voluntary  intoxication  is  not 
an  excuse  for  the  failure  to  use  ordinary  care.  Therefore,  if  you 
believe  from  the  evidence  that  plaintiff  was  under  the  influence  of 
intoxicants  at  the  time  he  was  injured,  so  that  he  did  not  and 
could  not  heed  the  warning  given  him,  if  any,  or  did  not  and  could 
not  realize  the  danger  to  which  he  was  exposed  by  the  backing  of 
the  car,  and  that  in  either  of  these  respects  he  was  negligent,  and 
that  such  negligence,  if  any,  contributed  to  the  injury  as  a  proximate 
cause  thereof,  you  will  find  for  defendant;  notwithstanding  you 
may  also  believe  that  the  defendant  was  guilty  of  negligence." 
Gulf,  C.  &  S.  P.  Ey.   Co.  v.   Howard,  96  Texas,   582;   Houston  & 
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T.  C.  By.  Co.  v.  Anglin,  99  Texas,  354;  St.  Louis  S.  W.  By.  Co. 
v.   Groves,   97   S.   W.,   1085. 

By  its  second  proposition  under  this  assignment  appellant  con- 
tends that  the  petition  and  evidence  established  prima  facie  contrib- 
utory negligence  on  the  part  of  appellee,  and  under  the  circum- 
stances it  was  error  for  the  court  to  place  the  burden  of  proving 
contributory  negligence  upon  appellant.  Our  conclusion  of  fact 
disposes  of  this  proposition  adversely  to  appellant's  contention.  At 
most  the  evidence  only  raised  the  issue  of  contributory  negligence; 
and  defendant  having  pleaded  this  issue  as  a  defense,  the  burden 
was  upon  it  to  prove  it,  and  the  court  properly  so  instructed  the 
jury.  Gulf,  C.  &  S.  F.  By.  Co.  v.  Shieder,  88  Texas,  162;  Houston 
&  T.  C.  By.  Co.  v.  Anglin,  99  Texas,  355.  The  assignment  is  over- 
ruled. 

There  is  no  merit  in  the  contention  that  the  special  charge  re- 
quested by  the  plaintiff  and  given  by  the  court,  on  the  issue  of 
assumed  risk,  is  contradictory  and  conflicting  with  the  main  charge, 
and  misleading  and  confusing,  as  complained  in  appellant's  eleventh 
assignment.  The  special  charge  embodied  the  law  as  applicable  to 
the  facts,  and  the  assignment  and  the  several  propositions  thereunder 
are  overruled. 

Appellant's  twelfth,  thirteenth,  fourteenth,  fifteenth,  nineteenth, 
twentieth,  twenty-second,  twenty-third,  twenty-fourth,  twenty-seventh 
and  twenty-eighth  assignments  with  their  propositions  are  not  fol- 
lowed by  any  statements  sufficient  to  explain  and  support  the  propo- 
sitions, as  required  by  rule  31,  and  are  not,  therefore,  entitled  to 
consideration.  However,  we  have  examined  the  assignments  and 
have  concluded  that  were  we  required  to  pass  upon  them  we  would 
hold  that  no  reversible  error  is  pointed  out  in  any  of  them. 

There  was  no  error  in  refusing  to  instruct  the  jury  as  requested 
by  appellant  in  its  seventeenth  special  charge.  By  it  appellant 
sought  to  have  the  jury  instructed  that  the  bumper  of  a  car  was  a 
dangerous  place  for  persons  to  attempt  to  ride,  and  that  plain- 
tiff assumed  the  risk  of  danger  of  such  position  when  he  at- 
tempted to  ride  upon  the  bumper  of  the  car  in  question,  although 
he  was  there  by  invitation  of  the  defendant.  The  evidence  did  not 
disclose  that  the  bumper  was  a  place  of  obvious  and  certain  danger 
in  any  event,  but  on  the  contrary,  was  sufficient  to  authorize  a  find- 
ing that  it  was  not  a  place  of  danger  in  the  ordinary  and  proper 
operation  of  the  car.  The  issue  was  properly  submitted  to  the  jury 
by  the  court  in  its  charge.     The   assignment   is   overruled. 

The  twenty-sixth  assignment  complaining  that  the  verdict  and 
judgment  are  contrary  to  the  law  and  the  evidence,  in  that  plain- 
tiffs own  testimony  showed  that  he  was  guilty  of  contributory  neg- 
ligence as  a  matter  of  law,  is  likewise  without  merit  and  is  overruled. 

Our  findings  of  fact  disposes  of  appellant's  thirtieth,  thirty-first, 
thirty-second  and  thirty-third  assignments  of  error,  which  complain 
of  the  action  of  the  trial  court  in  overruling  its  motion  for  a  new 
trial  for  the  several  reasons  stated  in  the  assignments  and  proposi- 
tions, adversely  to  appellant's  contention,  and  they  are  severally 
overruled.  • 
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The  other  assignments  presented  for  a  reversal,  which  have  not 
been  specifically  alluded  to,  have  been  examined  by  us  and  we  are 
of  the  opinion  that  no  reversible  error  has  been  shown  in  any  of 
them.  We  are  of  the  opinion  that  the  judgment  of  the  court  below 
should  be  affirmed,  and  it  has  been  so  ordered. 

Affirmed. 

Writ  of  error  refused. 


Chables  Weil  v.  Bosendo  Martinez  et  al. 

Decided  November  10,  1909. 

1. — Vendor   and   Vendee— Contract    of    Sale— Construction — Pleading— Cancel- 
lation. 

Plaintiffs  entered  into  a  contract  with  defendant  to  convey  to  him  a  large 
body  of  land  containing  several  different  tracts  at  a  certain  price  per  acre; 
in  some  of  the  tracts  plaintiffs  owned  only  undivided  interests;  the  contract 
recited  that  all  of  the  lands  were  situated  in  one  solid  body,  but  that  if 
it  should  be  discovered  they  were  not  so  situated,  then  the  defendant  might 
at  his  option  refuse  to  take  any  or  all  of  said  tracts  and  that  plaintiffs  should 
proceed  to  have  the  unpartitioned  tracts  duly  partitioned;  the  boundaries  of 
the  entire  body  of  land  were  established  by  a  survey,  plaintiffs  taking  their 
proportionate  parts  of  the  undivided  surveys  and  including  them  within  the 
boundaries  so  as  to  make  a  solid  body.  Afterwards  plaintiffs  executed  to  defend- 
ant a  deed  to  the  entire  body  of  land  as  surveyed,  and  defendant  paid  the 
purchase  money  for  all  the  land  except  that  included  in  the  unpartitioned 
tracts,  as  to  which  he  executed  on  the  same  day  a  contract  acknowledging  a 
vendor's  lien  to  secure  the  payment  of  the  purchase  money  therefor,  said  money 
to  be  paid  whenever  proper  deeds  or  decrees  of  partition  were  procured  by  and 
between  the  plaintiffs  and  the  other  owners  of  said  tracts;  said  contract  required 
the  plaintiffs  to  procure  a  partition  of  said  tracts  as  soon  as  practicable  and  to 
secure  such  deeds  or  decrees  of  partition  as  would  meet  with  the  approval  of 
defendant;  it  further  provided  that  the  vendee,  defendant,  should  remain  in 
possession  of  the  lands  described  in  the  deed  without  rent  for  the  use  of  any 
portion  thereof  until  said  deeds  or  decrees  of  partition  were  obtained.  There- 
after plaintiffs  filed  a  suit  for  partition  against  the  other  owners  of  the 
undivided  tracts;  defendant  was  a  party  to  said  suit  because  of  his  possessory 
right;  plaintiffs  sought  in  said  partition  to  have  the  lands  embraced  in  their 
deed  to  the  defendant  awarded  to  them  and  to  him,  but  in  this  they  failed,  and 
there  was  awarded  to  them  a  tract  disconnected  from  the  other  lands  described 
in  their  said  deeds;  defendant  thereupon  refused  to  accept  or  pay  for  the  share 
of  land  awarded  to  him  and  to  the  plaintiffs  in  the  partition  decree,  on  the 
ground  that  it  was  disconnected  from  the  other  tracts  described  in  his  deed;  he 
also  refused  to  reconvey  to  plaintiffs  their  interest  in  the  unpartitioned  tracts 
conveyed  to  him  by  their  deed,  or  to  release  to  plaintiffs  the  title  vested  in 
him  by  the  decree  of  partition  to  the  land  awarded  to  plaintiffs  and  to  him  by 
said  decree.  In  a  suit  by  the  vendors  against  the  vendee  to  cancel  their  deed 
to  him  in  so  far  as  it  conveyed  to  him  their  interests  in  the  undivided  tracts, 
and  for  rents,  pleadings  of  plaintiffs  considered,  and  held  not  subject  to  general 
demurrer  on  the  ground  that  it  appeared  therefrom  that  the  original  contract 
of  sale  containing  the  option  provision  was  abrogated  bv  the  subsequent  deed 
and  vendor's  lien  contract,  and  that  plaintiffs  were  absolutely  bound  thereby  to 
have  such  partition  made  as  was  satisfactorv  to  defendant,  and  until  this  was 
done  defendant  could  hold  the  land  embraced*  in  the  deed  without  paying  either 
the  purchase  money  or  rent  therefor.  Under  said  pleadings  the  original  contract 
of  sale,  the  subsequent  deed  and  vendor's  lien  contract  should  all  be  construed 
together. 

2.— Same— Pleading— Description  of  Land. 

Pleading  considered  in  a  suit  to  cancel  a  deed  to  land,  and  held  not.  subject 
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to  special   exception   on  the  ground   that  it  did  not  sufficiently  describe  the 
land  sought  to  be  recovered. 

3. — Appeal — Finding  of  Fact — Brief — Statement. 

When  a  finding  of  fact  by  a  trial  court  is  attacked  by  an  assignment  of 
error  on  the  ground  that  it  is  without  evidence  to  support  it,  the  appellant  must 
show  or  allege  in  the  statement  of  the  evidence  under  such  assignment  that  the 
evidence  therein  set  forth  is  all  the  evidence  bearing  on  the  fact;  otherwise  the 
assignment  will  be  overruled. 

4. — Contract  of  Sale — Possession  of  Land — Bent. 

Where,  by  the  terms  of  a  contract  for  the  sale  of  certain  lands,  the  vendee 
is  allowed  the  option  to  reject  portions  of  the  land  if  the  title  thereto  did  not 
prove  satisfactory  to  him,  and  the  vendee  took  possession  and  occupied  all  of 
said  lands  pending  the  perfecting  of  the  title,  the  vendee  would  be  liable  for 
the  rental  value  of  such  lands  as  he  declined  to  take  only  from  the  date  of  his 
final  rejection  of  the  same. 

5. — Same — Improvements  In  Good  Faith — Pleading. 

Where,  under  a  contract  of  sale  of  land,  the  vendee  takes  possession  and 
makes  permanent  and  valuable  improvements  thereon  in  good  faith  pending  the 
perfecting  of  the  title,  upon  failure  of  the  vendors  to  make  title  as  stipulated 
in  the  contract,  the  vendee  would  be  entitled  to  recover  the  value  of  the  improve- 
ments so  made,  not  to  exceed,  however,  the  value  alleged  in  his  pleading. 

6. — Same— Specific  Performance — Belated  Tender. 

In  an  action  by  a  vendor  to  recover  from  his  vendee  the  possession  of 
certain  land  which  the  vendee  had  refused  to  pay  for,  an  offer  by  the  vendee 
to  comply  with  his  contract  and  a  tender  of  the  money  in  court  comes  too 
late  when  made  six  years  after  the  suit  was  filed  and  after  the  land  had  very 
much  enhanced  in  value. 

Appeal  from  the  District  Court  of  Nueces  County.  Tried  below 
before  Hon.  W.  B.  Hopkins. 

(?.  R.  Scott  &  Pope  and  W .  L.  Dawson,  for  appellant. — As  the 
second  amended  original  petition  only  alleges  "that  appellees  have 
complied  with  all  the  terms  and  conditions  of  their  several  agree- 
ments with  the  appellant  in  regard  thereto,"  and  shows  by  the  ex- 
hibits attached  to  said  petition  that  they  have  not  complied  with  said 
several  agreements,  the  general  demurrer  should  have  been  sustained. 
Bevised  Statutes,  arts.  1183,  1191;  Freiberg  v.  Magale,  70  Texas, 
116. 

The  second  amended  original  petition  showing  that  the  rights  of 
parties  to  the  suit  depended  upon  contract,  it  became  necessary  for 
them  to  allege  in  positive  and  uncontradictory  terms  that  they  had 
on  their  part  fully  complied  with  all  of  their  undertakings  as  set 
forth  in  the  contract.  Kevins  v.  Thomas,  80  Texas,  596;  Gober  v. 
Hart,  36  Texas,  141;  Brown  v.  Binz,  50  S.  W.,  483. 

Having  executed  and  delivered  their  general  warranty  deed  for  the 
lands,  appellees  could  only  recover  said  lands  because  of  failure  on 
the  part  of  appellant  to  pay  the  consideration  therefor  according  to 
the  contract  of  parties;  and  any  effort  on  their  part  to  otherwise 
recover  would  be  a  breach  of  their  warranty  and  they  would  be  es- 
topped thereby. 

James  B.  Wells  and  F.  W.  Sedbury,  for  appellees. — When  a  peti- 
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tion  contains  one  count  well  pleaded,  or  shows  right  to  any  portion 
of  the  relief  generally  or  specifically  prayed,  a  general  demurrer  to 
the  petition  must  be  overruled.  Staples  v.  Llano  County,  9  Texas 
Civ.  App.,  205;  Cheeves  v.  Anders,  87  Texas,  294. 

A  cause  of  action  arising  from  a  contract  is  not  subject  to  general 
demurrer  or  special  exception  on  the  score  of  failure  of  plaintiff  to 
comply  literally  with  such  contract,  if  the  petition  taken  as  a  whole 
shows  either  full  compliance  or  substantial  compliance  therewith  by 
such  plaintiff,  or  circumstances  dispensing  with  full  compliance. 
Linch  v.  Paris  L.  &  G.  Elevator  Co.,  80  Texas,  37;  Bradford  v. 
Whitcomb,  11  Texas  Civ.,  pp.  223  and  224;  Clark  on  Contracts,  p. 
628. 

Clause  5  of  the  original  contract  of  August  1,  1899,  giving  ap- 
pellant an  election  of  remedies  in  case  it  should  be  discovered  that 
the  lands  covered  by  said  contract  are  not  situated  in  a  solid  body, 
said  remedies  being  either  to  refuse  all  the  lands,  or  to  take  them  all,  or 
to  take  sny  portion  of  them,  as  he  may  elect,  if  the  parties  are  satisfied, 
was  in  full  force  and  effect  during  the  year  1902,  and  was  not  abrogated 
by  any  subsequent  agreement  of  the  parties.  Page  on  Contracts, 
sees.  1339  and  1340;  Clark  on  Contracts,  pp.  610-613;  9  Cyc,  pp. 
595  and  596;  Uhlig  v.  Barnum,  43  Neb.,  584,  61  N.  W.,  749;  Mill- 
saps  v.  Merchants',  etc.,  Bank,  71  Miss.,  361,  13  So.,  903;  Rhoades 
v.  Chesapeake  &  O.  Ry.  Co.,  49  W.  Va.,  494,  55  L.  R.  A.,  170; 
Renard  v.  Sampson,  12  N.  Y.,  561 ;  San  Antonio  Street  Ry.  Co.  v. 
Adams,  87  Texas,  131 ;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Johnson, 
74   Texas,   263. 

Recovery  by  appellees  in  this  suit  does  not  constitute  a  breach  of 
warranty  on  their  part,  nor  are  they  estopped  from  maintaining  this 
suit  or  from  recovering  any  of  their  demands  herein  by  reason  of 
the  covenant  of  general  warranty  contained  in  their  deed  to  appel- 
lant. Dunlap  v.  Wright,  11  Texas,  597;  Burgess  v.  Millican,  50 
Texas,  397;  Cooper  v.  Singleton,  19  Texas,  260:  Chase  v.  Swayne, 
88  Texas,  224;  Moore  v.  Yogel,  22  Texas  Civ.  App.,  235. 

The  fact  that  some  of  the  tracts  were  unpartitioned  being  known 
to  the  parties,  the  law  of  cotenancy  and  partition  entered  into  and 
formed  part  of  the  original  contract  and  subsequent  deed  and  obli- 
gation, and  the  parties  made  their  said  agreements  subject  thereto 
and  charged  with  knowledge  that  their  agreements  or  conveyance 
could  not  prejudice  their  covenants  and  that  either  of  the  partitions 
could  legally  result  in  their  acquiring  their  share  of  the  land  else- 
where than  agreed  to  between  them,  and  in  such  manner  as  to  re- 
quire the  exercise  of  the  right  of  election  allowed  appellant  in  the 
contract.  Smith  v.  Elliott,  39  Texas,  211;  International  B.  &  L. 
Assn.  v.  Hardy,  86  Texas,  612;  McKey  v.  Welch,  22  Texas,  396; 
Purrh  v.  Winston,  66  Texas,  523;  Freeman  on  Cotenancy  and  Parti- 
tion, sec.  205. 

The  decree  of  partition  of  the  Agua  Nueva  de  Arriba  tract  was 
a  final  adjudication  of  title  and  undivided  ownership  as  between  the 
parties  to  that  suit,  and  a  final  severance  of  their  unity  of  posses-. 
8ion  and  divestiture  of  their  claims  to  and  undivided  ownership  in 
all  other  portions  of  the  tract  and  vestiture  of  title  in  them  to  the 
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shares  set  apart  to  them  respectively.  Such  decree  can  not  be  at- 
tacked collaterally  in  this  suit  by  appellant,  who  was  a  party  thereto. 
Hev.  Stats.  1895,  arts.  3610,  3625;  Black  on  Judgments,  sees.  660, 
662;  Freeman  on  Cotenancy  and  Partition,  sees.  530,  531. 

Charles  Weil,  having  been  properly  made  a  party  to  said  partition 
suit  and  being  a  proper  party  thereto,  can  not  in  this  suit  collaterally 
attack  the  decree  of  partition  therein  rendered,  and  particularly  not 
on  the  ground  that  the  decree  was  not  to  his  satisfaction.  Williams 
v.  Haynes,  77  Texas,  284«-285;  Mikeska  v.  Blum,  63  Texas,  46-48; 
Irion  v.  Bexar  Co.,  26  Texas  Civ.  App.,  527;  Black  on  Judgments, 
sees.   290,  291  and  272. 

When  appellant  refused  to  accept  share  41  and  pay  the  purchase 
price,  he  exercised  an  option  granted  under  the  original  contract  of 
sale  and  elected  his  remedy  under  that  contract,  appellees  agreeing 
thereto,  and  thereupon  appellees  were  entitled  to  the  possession  of 
said  land,  discharged  of  the  contracts  between  the  parties.  Page  on 
Contracts,  sec.  1360;  Clark  on  Contracts,  sec.  263,  p.  621,  and  fol- 
lowing. 

If  appellant's  refusal  to  accept  and  pay  for  share  41  was  not 
authorized  by  the  contract  between  the  parties,  then  it  was  a  breach 
and  repudiation  of  the  contract,  such  as  authorized  appellees  also 
to  disaffirm  and  rescind  same,  and  to  reenter  upon  their  said  lands 
or  recover  same  by  suit.  Dunlap  v.  Wright,  11  Texas,  597;  Burgess 
v.   Millican,   50  Texas,  397. 

Appellant  neither  pleaded  nor  proved  any  equities  in  himself  that 
entitled  him  to  recover  the  value  of  improvements  made  by  him  on 
share  41  of  the  Agua  Nueva  de  Arriba  tract,  and  appellees  were 
entitled  to  recover  said  land  without  compensating  him  for  any  such 
improvements.  Allen  v.  Mitchell,  13  Texas,  373;  Moore  v.  Giesecke, 
76  Texas,  550-551;  Estes  v.  Browning,  11  Texas,  243-244;  Crouch 
v.  Johnson,  7  Texas  Civ.  App.,  439-440;  Pell  v.  Chandos,  27  S.  W., 
48. 

The  judgment  and  decree  herein  rendered  was  the  only  proper 
judgment  that  could  be  rendered  under  the  pleadings  and  proof,  and 
the  appellant  was  not  entitled  by  the  judgment  of  the  court  to  be 
allowed  to  pay  the  purchase  price  of  said  share  41,  and  thereby  avoid 
appellees'  recovery  of  the  land.  Fullerton  v.  Doyle,  18  Texas,  4; 
Estes  v.  Browning,  11  Texas,  243,  244,  246-248;  Edwards  v.  Atkin- 
son, 14  Texas,  377;  Stitzle  v.  Evans,  74  Texas,  596;  Thompson  v. 
Robinson,  93  Texas,  170;  Pell  v.  Chandos,  27  S.  W.,  48;  Walsh  v. 
Ford,  27  Texas  Civ.  App.,  573;  Evans  v.  Bentley,  9  Texas  Civ.  App., 
112;  Kennedy  v.  Embry,  72  Texas,  387. 

REESE,  Associate  Justice. — Rosendo  Martinez  and  others  insti- 
tuted this  suit  against  Charles  Weil  for  the  recovery  of  certain  lands 
embraced  in  a  deed  from  plaintiffs  to  defendant  and  a  contract  con- 
temporaneous therewith  expressly  retaining  a  lien  on  said  lands 
until  the  purchase  money  was  paid,  and  cancellation  of  said  deed  as 
to  the  land  embraced  in  the  petition,  for  rents,  damages,  etc.  There 
was  an  alternative  prayer  for  judgment  for  the  purchase  money  in 
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the  event  plaintiffs  were  held  not  entitled  to  recover  the  land.  The 
suit  was  instituted   in   1902. 

The  material  averments  of  the  petition  are  that  on  August  1, 
1899,  plaintiffs,  together  with  their  ancestor,  Gertrudis  Martinez, 
since  dead,  whose  rights  they  hold,  entered  into  a  written  contract 
by  the  terms  of  which  they  contracted  to  sell  to  defendant  a  large 
body  of  land  consisting  of  several  different  tracts,  for  the  price  of 
$1  per  acre.  Among  the  tracts  embraced  in  the  contract,  all  of 
which  are  set  out  in  the  petition  to  which  the  contract  is  attached 
as  an  exhibit,  are  4715  acres  out  of  the  "Palitos  Blancos"  grant, 
5412  acres  out  of  the  "Agua  Nueva  de  Arriba"  grant  and  4087  acres 
out  of  "La  Noria  de  Santo  Domingo"  grant.  We  will  hereafter 
speak  of  these  grants  as  "Palitos,"  "Domingo"  and  "Arriba."  There 
were  the  usual  provisions  about  furnishing  deeds  and  proofs  of  title 
on  the  part  of  plaintiffs,  and  examination  and  approval  of  same  by 
defendant  before  payment  of  purchase  money.  This  contract  has  the 
following : 

"The  parties  further  declaring  their  understanding  that  all  of  said 
lands  were  situated  in  one  solid  body,  and  if  it  should  be  discovered 
that  they  are  not  so  situated,  then  defendant  might  at  his  option 
refuse  to  take  any  of  said  lands,  or  might  take  them  all,  or  any  por- 
tion of  them,  as  he  might  elect,  if  the  parties  to  said  contract  should 
be  satisfied;  and  that  any  of  said  tracts  of  land  that  were  not  par- 
titioned might  be  considered  by  defendant  as  imperfect  title,  and 
that  the  other  parties  thereto  should  proceed  to  have  them  duly 
partitioned,  and  that  they  should  also  have  said  30,370  acres  of  land 
surveyed  in  one  solid  body  and  incorporate  the  field  notes  of  the 
survey'  in  their   deed." 

That  in  pursuance  of  this  contract  plaintiffs  presented  to  defend- 
ant abstracts  and  proofs  of  title  which  were  examined  by  him,  and 
certain  defects  suggested,  which  were  corrected  by  plaintiffs;  and 
on  or  about  October  1,  1899,  defendant  approved-  said  titles  in  all 
respects  except  only  that  the  lands  in  the  "Palitos,"  "Arriba"  and 
"Domingo"  grants  were  unpartitioned,  and  defendant  declined  to 
take  or  pay  for  said  unpartitioned  lands  until  they  should  be  par- 
titioned, but  defendant  agreed  to  accept  from  said  vendors  their 
deed  to  all  of  the  land  embraced  in  a  survey  thereof  to  be  made  by 
a  surveyor  of  his  selection,  including  portions  equal  to  their  undi- 
vided interests  in  said  unpartitioned  lands,  and  to  pay  for  the  same, 
except  the  unpartitioned  tract,  at  once,  upon  delivery  of  the  deed, 
and  to  pay  for  the  remainder  when  partitioned,  the  deferred  pay- 
ments to  be  secured  in  some  manner  to  be  later  agreed  upon.  That 
thereupon  said  lands  were  surveyed  by  a  surveyor  selected  by  de- 
fendant and  a  map  thereof  submitted  to  and  approved  by  defendant; 
and  on  December  4,  1899,  plaintiffs  delivered  to  defendant  a  deed 
embracing  by  field  notes  all  of  said  lands,  including  4256.64  acres 
of  the  Palitos,  5904  acres  of  the  Arriba  and  3523.1  acres  out  of 
the  Domingo  grants,  total  of  31,596.14  acres,  varying  in  some  re- 
spects from  the  quantity  mentioned  in  the  original  contract,  but 
accepted  by  defendant  as  a  compliance  therewith.  The  purchase 
price  of  all  said  lands,  except  those  in  the  three  surveys  mentioned, 
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was  paid  in  cash,  and  with  regard  to  the  latter,  on  the  same  day  the 
parties  executed  a  contract,  reciting  the  conveyance  aforesaid,  and 
also  that  the  land  in  the  Palitos  grant  had  been  arranged  and  paid 
for;  defendant  acknowledged  a  vendor's  lien  upon  the  land  in  the 
Arriba  and  Domingo  grants  to  secure  the  payment  of  the  purchase 
money  thereof,  to  wit:  $1  per  acre.  The  contract  is  made  a  part 
of  the  petition  as  exhibit  C,  from  which  it  appears  that  the  defend- 
ant agreed  to  pay  for  the  land  conveyed  to  him  in  the  Arriba  and 
Domingo  grants  respectively  "whenever  proper  deeds  or  decrees  of 
partition  may  be  procured  by  and  between  said  grantors  and  the 
other  owners  of  the  whole  of  said  two  tracts  of  land,  whereby  the 
parts  and  portions  conveyed  to  me  in  said  deed  of  conveyance  are 
deeded  or  decreed  to  said  grantors  or  to  defendant,  said  deed  of 
conveyance  being  referred  to  for  a  more  particular  description  of 
all  lands  above  mentioned."  This  contract  has  the  following  further 
provision:  "It  being  understood  by  and  between  all  the  parties  to 
said  deed  that  the  grantors  therein  will,  as  soon  as  practicable,  have 
said  two  last  named  tracts  partitioned  between  all  of  the  parties  who 
may  be  interested  therein  whether  by  equitable  or  legal  title,  and 
will  secure  such  partition  deeds  or  decrees  of  partition  or  both 
between  all  of  said  parties  who  may  be  interested  in  said  two  tracts 
or  either  of  them  as  will  meet  with  the  approval  of  myself;  and 
until  said  deeds  or  decrees  of  partition  are  had,  I  am  to  remain  in 
full,  complete  and  independent  and  sole  possession  of  all  of  said 
lands  described  in  said  deed,  without  rent  or  toll  of  any  kind  for 
the  use  thereof  or  the  use  of  any  portion  thereof,  and  that  as  soon 
as  said  deed  or  decrees  of  partition  are  had  by  the  said  grantors  I 
will,  on  their  demand,  pay  in  the  city  of  Corpus  Christi  the  balance 
of  said  purchase  money;  provided  they,  at  the  same  time,  present, 
offer  and  deliver  to  me,  in  the  said  city  of  Corpus  Christi,  a  full, 
complete  release  from  this  instrument  and  its  effects." 

It  is  further  alleged  that  in  pursuance  of  said  contract  plaintiffs, 
joining  with  other  cotenants  of  said  lands,  defendant  being  also  a 
party  plaintiff,  in  1900  instituted  a  suit  for  partition  of  the  lands 
in  the  Arriba  grant,  and  on  March  20,  1902,  secured  a  final  decree 
of  partition  in  which  there  was  set  apart  to  defendant,  as  holding 
the  possessory  title,  and  to  these  plaintiffs,  as  holding  the  legal  title, 
5904  acres  out  of  the  Arriba  grant,  denominated  "share  41,"  the 
metes  and  bounds  of  which  are  fully  set  out;  and  thereupon,  on  or 
about  April  5,  1902,  plaintiffs  informed  defendant  of  said  decree 
and  demanded  payment  of  the  purchase  price  of  said  5904  acres, 
offering  to  execute  proper  release  of  the  vendor's  lien.  Defendant 
declined  to  make  payment  unless  plaintiffs  would  have  the  decree  of 
partition  recorded,  present  evidence  of  the  payment  of  all  back  taxes, 
and  deliver  to  him  a  full  release  of  the  vendor's  lien,  all  of  which 
conditions  were  complied  with  by  plaintiffs  on  or  about  April  20, 
1902,  as  to  the  Arriba  land,  when  defendant  declined  to  pay  until 
he  could  examine  the  original  map  of  partition  and  satisfy  himself 
that  the  field  notes  of  share  41  corresponded  therewith.  Plaintiffs 
then  secured  such  original  map  and  sent  the  same  to  defendant, 
whereupon   on  or   about   May   10,    1902,   defendant   demanded   that 
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share  41  be  surveyed  by  a  surveyor  of  his  selection,  which  was  there- 
upon done  at  plaintiffs*  expense;  and  about  June  10,  1902,  again 
demanded  of  defendant  payment  for  said  land,  and  frequently  dur- 
ing the  months  of  June,  July  and  August,  1902,  repeated  said  de- 
mand, but  defendant  continuously  evaded  and  put  such  payment  off 
until  finally,  on  or  about  September  8,  1902,  plaintiffs  tendered  to 
defendant  in  Corpus  Christi  their  certain  deed  and  release  in  due 
form,  conveying  said  share  41  and  releasing  the  vendor's  lien,  de- 
manding payment  by  defendant  of  the  purchase  price  of  $5904,  but 
that  defendant  thereafter,  on  October  31,  1902,  refused  to  accept 
such  release  and  deed  or  pay  said  money,  giving  as  his  sole  reason 
for  such  refusal  that  all  of  the  lands  sold  should  be  in  a  solid 
body  and  that  this  release  and  conveyance  failed  to  comply  with 
such  requirement;  and  that  thereafter  on  various  occasions  has  re- 
peated such  refusal  on  the  ground  that  there  exists  between  share 
41  and  the  lands  in  the  Santo  Domingo  de  Aba  jo  grant  (embraced 
in  the  original  deed)  a  strip  of  land  that  is  not  included  in  any 
conveyance  made  or  tendered  to  defendant  and  not  in  fact  the  prop- 
erty of  plaintiffs.  It  is  averred  that  such  refusal  on  the  part  of 
defendant  constituted  an  election  by  him,  under  the  terms  of  the 
original  contract  of  sale,  relating  to  such  option  and  hereinabove 
set  out  in  full,  not  to  take  the  lands  embraced  in  the  Arriba  grant 
as  share  41,  which  election  plaintiffs  declared  at  the  time  of  such 
refusal  and  now  declare  they  are  satisfied  with,  and  that  by  virtue 
of  such  election  said  land  is  excluded  from  said  contract  and  plain- 
tiffs are  entitled  to  a  reconveyance  thereof,  which  has  been  demanded 
by  them,  which  has  been  refused,  which  is  a  cloud  upon  their  title. 
But  in  the  event  that  facts  set  out  should  be  held  not  to  show 
such  election,  plaintiffs  aver  that  they  have  had  partitioned  and  set 
apart  to  defendant  in  severalty  said  5904  acres  in  the  Arriba  grant, 
as  share  41;  that  said  decree  is  final  and  binding  upon  all  the  par- 
ties; that  they  had  tendered  to  defendant  a  deed  and  release  and 
are  entitled  to  recover  the  sum  of  $5904  with  legal  interest  from 
April  20,  1902,  with  foreclosure  of  their  lien. 

There  are  certain  allegations  with  regard  to  the  land  in  the  Do- 
mingo grant  which  need  not  be  shown.  It  is  sufficient  to  say  with 
regard  to  this  land,  3545  acres,  that  by  amended  answer  filed  in 
1908  defendant  expressed  himself  as  satisfied  with  the  partition  of 
this  tract,  and  tendered  and  deposited  in  court  the  purchase  price 
thereof,  and  that  matter  was  settled  by  decree  of  court  to  the  satis- 
faction of  the  parties  by  paying  over  to  plaintiffs  the  money  so 
deposited,  less  the  amount  advanced  by  defendant  to  plaintiffs  to 
pay  costs  of  the  partition  proceedings  and  interest,  according  to  the 
terms  of  a  contract  entered  into  by  the  parties  with  regard  thereto. 

The  petition  concludes  with  a  prayer  for  recovery  of  the  posses- 
sion of  the  land,  cancellation  of  the  deed,  removal  of  cloud,  and  for 
rents  and  damages;  and  in  the  event  that  plaintiffs  are  not  entitled 
to  recover  the  land,  for  judgment  for  the  purchase  money  and  fore- 
closure of  lien,  and  for  equitable  and  general  relief.  All  of  the 
written  documents  referred  to  are  attached  to  the  petition  as  ex- 
hibits. 
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To  this  petition  defendant  interposed  a  general  demurrer,  numer- 
ous special  exceptions,  general  denial,  and  not  guilty,  and  a  lengthy 
special  answer  on  the  Facts.  Such  of  said  special  exceptions  as  are 
material  will  be  shown  in  the  discussion  of  the  various  assignments 
of  error  based  upon  the  action  of  the  court  in  overruling  the  same. 

Defendant  states  the  facts  stated  by  plaintiffs  with  regard  to  the 
execution  of  the  original  contract  of  sale,  the  deed  of  conveyance 
and  the  contract  with  regard  to  the  unpartitioned  lands  and  reserva- 
tion of  the  vendor's  lien  as  pleaded  by  plaintiffs,  and  with  regard 
to  these  lands  it  is  alleged  that  it  was  understood  between  the  par- 
ties that  in  keeping  with  the  terms  of  said  contract,  plaintiffs  were 
to  have  said  unpartitioned  lands  partitioned  and  set  apart  to  de- 
fendant or  themselves  in  a  solid  body,  in  compliance  with  the  de- 
scription in  their  deed,  and  such  partition  should  be  had  with  vigor 
and  had  to  the  satisfaction  of  defendant  at  the  earliest  date;  that 
it  was  further  agreed  that  all  of  the  premises  conveyed  were  under 
a  good  and  substantial  fence  especially  on  the  outer  lines,  and  that 
if  not  on  such  outer  lines  plaintiffs  would  place   it  there. 

As  showing  defendant's  contention,  arising  upon  construction  of 
the  contract  aforesaid,  it  was  alleged  that  the  purchase  money  of 
the  unpartitioned  land  was  not  to  be  paid  until  the  lands  were  par- 
titioned and  set  apart  to  defendant  according  to  the  description  in 
the  deed,  and  with  the  approval  of  defendant,  and  until  this  was 
clone  defendant  was  to  have  exclusive  possession  of  the  land  described 
in  the  deed  without  rent  or  toll  of  any  kind.  It  was  averred  that 
the  land  in  the  Arriba  grant  had  not  been  partitioned  in  accordance 
with  the  terms  of  the  agreement  so  as  to  form  a  solid  body  with  the 
other  lands  conveyed,  nor  so  as  to  give  to  defendant  the  lands  out 
of  that  grant  included  in  the  field  notes  of  land  conveyed  by  the 
deed,  but  that  according  to  said  partition  the  land  described  in  the 
deed  is  not  set  apart  to  defendant,  but  a  different  tract  of  different 
shape,  and  leaving  a  strip  of  land  separating  said  tract  from  the 
other  lands  conveyed  to  defendant,  so  that  the  entire  tract  would 
not  be  in  a  solid  body. 

It  is  alleged  that  plaintiffs  have  wholly  failed  to  comply  with  the 
provisions  of  their  said  contracts  as  aforesaid  to  have  set  aside  to 
defendant  the  lands  out  of  the  Arriba  grant  as  agreed  so  that  he 
might  pay  the  balance  of  the  purchase  money  which,  it  is  alleged, 
he  has  been  at  all  times  ready,  able  and  willing  to  do  as  soon  as 
plaintiffs  have  complied  with  their  contracts;  but  in  the  event  the 
court  should  find  that  plaintiffs  have  complied  with  their  part  of 
said  agreements  by  doing  the  things  undertaken  to  be  done  by  them, 
then  the  defendant  tenders  in  court  such  amount  as  the  court  may 
find  due  plaintiffs  under  the  terms  and  provisions  of  said  contracts 
and  agreements. 

It  was  alleged  that  the  vendor's  lien  agreement  executed  in  con- 
nection with  the  deed  constituted  a  new,  separate  and  binding  con- 
tract upon  the  parties.  That  if  defendant  was  a  party  to  the  par- 
tition suit  of  the  Arriba  lands  the  same  was  done  by  plaintiffs  with- 
out his  knowledge  or  consent,  and  for  the  convenience  of  plaintiffs, 
and  that  defendant  knew  absolutely  nothing  about  said  suit  or  any 
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action  taken  therein  until  long  after  its  final  disposition,  but  left 
the  entiie  control  and  management  thereof  to  plaintiffs,  and  de- 
fendant is  in  no  way  bound  by  said  decree  in  this  proceeding. 

Defendant  alleged  that  after  the  execution  of  the  deed,  relying 
upon  the  agreement  of  plaintiffs  with  regard  to  the  partition,  he 
entered  upon  that  part  of  the  Arriba  grant  conveyed  to  him,  and  in 
good  faith  has  made  valuable  and  permanent  improvements,  specify- 
ing the  same,  of  the  value  of  $1000.  This  answer,  being  the  first 
amended  answer,  was  filed   July   15,   1908. 

The  court  overruled  defendant's  general  demurrer  and  special  ex- 
ceptions, and,  trying  the  case  without  a  jury,  rendered  judgment  for 
plaintiffs  for  the  5904  acres  of  land  of  the  Arriba  grant  and  for  rent 
thereof  from  April  1,  1902,  to  April,  1908,  at  ten  cents  per  acre 
per  annum,  amounting  to  $3789.20,  and  cancelling  the  deed  as  to 
this  tract,  and  also  cancelling  the  vendor's  lien  as  to  the  land  in 
the  Santo  Domingo  tract.  The  decree  directed  the  payment  to  plain- 
tiffs out  of  the  sum  of  $3545.20  paid  into  the  court  by  defendant  as 
the  price  of  the  land  out  of  the  Domingo  tract,  the  sum  of  $1822.70, 
the  balance  of  said  sum,  $1722.50,  to  be  paid  to  defendant,  being 
the  amount  found  to  be  due  him  for  the  $1000  advanced  by  him  to 
plaintiffs  to  pay  costs  of  the  partition  proceedings,  with  interest 
thereon  according  to  the  terms  of  the  written  contract  concerning 
that  matter.  All  of  the  costs  were  adjudged  against  defendant  ex- 
cept that  portion  thereof  arising  out  of  plaintiffs'  demand  for  the 
balance  of  the  purchase  price  of  the  Santo  Domingo  land,  which  are 
adjudged  against  plaintiffs.  From  the  judgment  defendant  presents 
this  appeal. 

The  following  findings  of  fact  of  the  trial  court  are  approved  and 
adopted  by  us,  embracing  all  of  the  court's  findings,  none  of  the 
objections  thereto  in  the  appellant's  brief  being  sustained: 

"1.  That  the  plaintiffs  in  this  case  now  own  and  are  entitled  to 
all  the  rights  and  cause  of  action  of  one  Gertrudis  G.  Martinez 
(also  known  as  Gertrudis  Garcia  de  Martinez),  hereinafter  men- 
tioned, who  was  their  ancestress,  who  is  now  dead,  and  of  whom 
they  are  the  sole  heirs  at  law. 

"2.  That  on  August  1,  1899,  these  plaintiffs  and  said  Gertrudis 
G.  Martinez  entered  into  a  written  contract  with  the  defendant, 
Charles  Weil,  bearing  that  date,  whereby  they  contracted  to  sell  to 
the  said  Charles  Weil  30,370  acres  of  land,  more  or  less,  situated  in 
Starr  County,  Texas,  embracing,  among  other  tracts  and  parcels  of 
land  as  recited  in  said  contract,  5412  acres  of  land  out  of  an  eight 
league  tract  of  land  in  said  county,  called  Agua  Nueva  de  Arriba, 
and  4087  acres  out  of  a  five  league  tract  of  land  in  the  same  county, 
called  La  Noria  de  Santo  Domingo,  for  a  consideration  of  $1  per 
acre,  to  be  paid  on  the  delivery  of  possession  of,  and  a  good  and 
sufficient*  deed  to,  said  premises,  and  a  title  thereto  satisfactory  in 
all   respects  to   defendant. 

'The*  parties  therein  further  declaring  their  understanding  that 
'all  of  said  30,370  acres,  intended  to  be  conveyed  by  this  contract, 
are  situated  in  one  solid  body,  and  if  it  is  discovered  that  they  are 
not  so  situated,  then  the  party  of  the  second  part  may,  at  his  op- 
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tion,  refuse  to  take  any  of  the  lands,  or  may  take  all  of  them,  or 
any  portion  thereof,  as  he  may  elect,  if  the  parties  thereto  are  satis- 
fied ;'  and  that  any  of  said  tracts  that  are  not  partitioned  may  be 
considered  by  said  Weil,  defendant  herein,  as  imperfect  title,  and 
that  the  other  parties  thereto  shall  proceed  to  have  them  duly  par- 
titioned; and  that  they  shall  also  have  said  30,370  acres  surveyed 
in  one  solid  body,  and  incorporate  the  field  notes  of  the  survey  in 
their  deed;  said  contract  being  the  same  as  attached  in  full  to  and 
made  'Exhibit  A,'  to  plaintiffs'  first  and  second  original  petition, 
and  also  by  defendant  made  a  part  of  and  an  exhibit  to  defendant's 
first  amended  original  answer. 

"3.  That  at  the  time  of  making  said  contract  on  August  1,  1899, 
the  said  Agua  Nueva  de  Arriba  and  La  Noria  de  Santo  Domingo 
tracts  were  unpartitioned,  as  also  was  another  grant  called  'Palitos 
Blancos/  containing  13,471  acres,  out  of  which  4715  acres  were  to 
be  conveyed  under  said  contract. 

"4.  That  thereafter,  on  or  about  October  1,  1899,  plaintiffs'  titles 
to  all  of  said  lands  were  approved  by  the  defendant,  and  that  plain- 
tiffs thereupon  had  said  lands  surveyed  in  one  solid  body,  and  that 
said  survey  was  also  approved  by  the  defendant;  and  that  thereafter, 
to  wit,  on  December  4,  1899,  the  plaintiffs  and  said  Gertrudis  de 
Martinez  executed  and  delivered  to  the  defendant  a  general  warranty 
deed  conveying  or  purporting  to  convey  all  of  the  lands  included 
within  the  field  notes  of  said  survey,  being  31,596.14  acres  and  em- 
bracing 5904  acres  out  of  the  said  Agua  Nueva  de  Arriba  tract, 
3523.1  acres  out  of  the  said  La  Noria  de  Santo  Domingo  tract,  and 
4246.64  acres  out  of  said  Palitos  Blancos  grant,  which  deed,  not- 
withstanding a  number  of  variations  in  the  quantity  of  land  con- 
veyed in  the  various  tracts  and  parcels,  was  accepted  by  the  defend- 
ant as  a  sufficient  compliance  with  their  said  contract  as  to  such 
quantity;  said  deed  being  the  same  as  attached  in  full  and  made 
'Exhibit  B'  to  both  plaintiffs'  first  and  second  amended  original 
petitions,  and  also  by  defendant  made  part  of  and  an  exhibit  to 
defendant's  first  amended  original  answer. 

"5.  That  at  the  time  of  the  execution  of  said  deed,  dated  Decem- 
ber 4,  1899,  and  of  its  acceptance  by  defendant  Weil,  the  said  La 
Noria  de  Santo  Domingo,  Agua  Nueva  de  Arriba  and  Palitos  Blancos 
grants  were  each  and  all  unpartitioned,  and  this  fact  was  then  known 
to   said  defendant  Weil. 

"6.  That  the  agreed  purchase  price  provided  for  in  said  contract 
of  August  1,  1899,  at  the  rate  of  $1  per  acre  for  the  said  land  in 
the  said  Agua  Nueva  de  Arriba,  La  Noria  de  Santo  Domingo  and 
Palitos  Blancos,  aggregating  13,683.74  acres,  was  not  paid  at  the 
time  aforesaid  deed  was  delivered,  said  three  tracts  or  grants  being 
then  still  unpartitioned,  but  that  the  defendant  on  said  December  4, 
1899,  executed  and  delivered  to  these  plaintiffs  and  to  said  Ger- 
trudis  Garcia  de  Martinez  a  certain  instrument  in  writing  bearing 
that  date,  wherein  and  whereby,  after  reciting  said  conveyance  of 
even  date  to  him  and  his  payment  for  the  Remainder  of  said  lands, 
and  further  reciting  that  the  payment  for  said  lands  in  said  Palitos 
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Blancos  grant  had  also  been  arranged  and  receipted  for,  the  said 
defendant  Charles  Weil  acknowledged,  expressly  agreed  to  and  cre- 
ated and  gave  plaintiffs  a  vendor's  lien  upon  the  said  lands  in  said 
Agua  Nueva  de  Arriba  and  La  Noria  de  Santo  Domingo  tracts,  to 
secure  the  payment  of  the  purchase  price  thereof  as  provided  for  in 
the  aforesaid  contract  of  sale  of  August  1,  1899;  and  undertook  and 
obligated  himself  to  pay  the  amounts  of  the  said  purchase  price  of 
said  lands  respectively  in  the  city  of  Corpus  Christi,  Texas,  upon 
the  execution  or  securing  deeds  or  decrees  of  partition,  or  both,  of 
said  lands,  between  all  the  parties  interested  in  said  Agua  Nueva  de 
Arriba  and  La  Noria  de  Santo  Domingo  tracts  or  either  of  them 
and  upon  the  execution  and  delivery  of  a  complete  release  from  this 
"  instrument,  and  the  said  vendors  to  secure  such  deeds  or  decrees  of 
partition,  and  to  have  set  apart  to  him  or  them  therein  those  por- 
tions of  said  two  tracts  respectively  that  were  included  in  the  afore- 
said deed  of  conveyance  to  him,  and  he  to  remain,  meanwhile,  in 
the  possession  of  said  premises,  without  rent  or  charge;  said  contract 
creating  and  giving  said  vendor's  lien  being  the  same  as  attached 
in  full  to  and  made  'Exhibit  C  to  both  plaintiffs'  first  and  second 
amended  original  petitions,  and  also  by  defendant  made  part  of  and 
an  exhibit  to  defendant's  first  amended  original   answer. 

"7.  That  thereafter,  to  wit,  in  the  year  of  1900,  the  said  Palitos 
Blancos  grant  was  partitioned  and  said  4256.64  acres  therein  fully 
paid  for  by  defendant  to  plaintiffs  at  the  price  fixed  in  and  accord- 
ing to  said  contract  of  August  1,  1899,  save  a  part  thereof  held  out 
by  agreement  of  the  parties. 

"8.  That  on  May  1,  1901,  defendant  paid,  or  advanced  to  plain- 
tiff, the  sum  of  $1000  to  be  used  in  procuring  the  partition  of  said 
tracts  of  Agua  Nueva  de  Arriba  and  La  Noria  de  Santo  Domingo; 
said  sum  (by  written  agreement  of  that  date  between  the  parties 
hereto)  to  bear  interest  from  said  date  at  the  rate  of  ten  percent 
per  annum  until  a  settlement  should  be  had  with  the  plaintiffs  for 
the  balance  of  the  purchase  price  on  said  lands  under  the  terms  of 
said  vendor's  lien  obligation  of  December  4,  1899,  and  together  with 
such  interest  to  be  credited  on  said  vendor's  lien  obligation;  and 
the  said  sum  with  interest  being  further  secured  by  the  written  ob- 
ligation of  J.  R.  Monroe  and  F.  W.  Seabury,  dated  said  May  1,  1901, 
whereby  they  bound  themselves  to  the  said  Charles  Weil  that  he 
should  have  the"  aforesaid  credit  on  said  vendor's  lien  obligation,  and 
in  default  of  said  credit,  or  the  payment  to  him  of  the  sum  and 
interest,  they  promised  to  pay  to  said  Charles  Weil  the  aforesaid 
sum  with  interest  and  ten  percent  attorney's  fees;  said  written  agree- 
ment and  written  obligation  being  the  same  instruments  attached  in 
full  to  and  made  'Exhibit  A'  to  defendant's  first  and  second  original 
answer. 

"9.  That  in  the  year  1900  a  suit  was  instituted  in  the  District 
Court  of  Starr  County,  Texas,  for  the  partition  of  said  La  Noria  de 
Santo  Domingo  five  league  tract  of  land,  but  was  subsequently  dis- 
'  missed;  and  that  therefore,  in  the  year  1907,  these  plaintiffs,  with 
the  many  cotenants  and  owners  of  said  tract,  filed  another  suit  in 
the   District   Court   of   Nueces   County,   Texas,   for   the   partition  of 
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said  tract,  said  suit  being  numbered  4306,  and  entitled  John  H. 
Houghton  et  al.  v.  Charles  Weil  (the  defendant  herein),  and  on 
July  6,  1908,  secured  a  final  decree  of  partition  by  this  court  of  the 
said  tract  of  land,  whereby  there  was  allotted  and  set  apart  to  said 
Charles  Weil,  as  holding  the  equitable  and  possessory  title  thereto 
under  conveyance  reserving  a  vendor's  lien,  and  to  these  plaintiffs 
in  common  among  themselves  as  the  holders  of  the  legal  title  thereto 
reserved  in  the  aforesaid  conveyance  to  said  Charles  Weil,  3515.2 
acres  of  land  out  of  said  tract  as  and  being  share  No.  9  Of  said 
partition.  That  said  decree  of  partition  is  the  same  as  introduced 
in  evidence  by  plaintiffs  upon  the  trial  of  the  present  suit.  That 
no  demand  was  made  by  plaintiffs  of  defendant  for  the  purchase 
price  of  said  land  in  said  La  Noria  Santo  Domingo  tract,  nor  was 
there  any  release  of  the  said  vendor's  lien  on  said  land  offered  or 
tendered  to  him  by  plaintiffs  prior  to  the  judgment  herein,  nor  did 
defendant  at  any  time  before  or  after  said  partition  offer  to  pay  or 
tender  the  purchase  money  thereof  until  the  tender  in  court  herein- 
after mentioned. 

"10.  That  the  defendant  in  his  first  amended  original  answer 
filed  herein  on  July  15,  1908,  alleged  that  he  tendered  into  court 
the  amount  of  the  purchase  price  of  the  said  3545.2  acres  of  land 
on  said  share  No.  9,  in  the  said  La  Noria  de  Santo  Domingo  tract, 
and  thereafter,  to  wit,  on  July  21,  1908,  did  in  fact  tender  into 
court  and  pay  over  to  the  clerk  of  this  court  the  sum  of  $1822.98 
for  and  as  the  full  amount  of  the  purchase  price  as  provided  in  said 
contract  of  sale  between  himself  and  plaintiffs  of  August  1,  1899, 
of  said  3545.2  acres  of  land  at  the  rate  of  $1  per  acre,  after  deduct- 
ing therefrom  the  aforesaid  sum  of  $1000  with  interest  thereon  from 
May  1,  1901,  to  said  July  21,  1908,  at  the  said  rate  of  ten  percent 
per  annum;  and  the  court  now  here  finds  the  amount  of  said  pur- 
chase price,  after  making  such  deduction,  to  be  $1822.70. 

"11.  That  in  the  year  1900  these  plaintiffs,  together  with  said 
Gertrudi8  G.  Martinez  and  said  Charles  Weil  and  more  than  one 
hundred  other  cotenants  and  owners  in  the  same  tract,  instituted 
in  the  District  Court  of  Starr  County,  Texas,  a  suit  for  the  parti- 
tion of  the  Agua  Nueva  de  Arriba  tract,  said  suit  being  numbered 
575  on  the  docket  of  said  court,  entitled  Lazaro  Raminez  et  al.  v. 
Manuel  Guerra  et  al. ;  and  thereafter,  to  wit,  on  March  20,  1902,  a 
final  decree  of  partition  of  the  said  tract  was  rendered  by  said  court 
in  the  aforesaid  cause,  and  in  said  decree  there  was  allotted  and  set 
apart  to  said  Charles  Weil,  as  holding  the  equitable  possessory  title, 
and  to  these  plaintiffs  (the  said  Gertrudis  G.  Martinez  having  died 
pending  said  suit)  as  holding  the  legal  title  thereto,  5904  acres  of 
land  out  of  said  tract,  being  share  41  of  said  partition,  as  described 
in  plaintiffs'  first  and  second  amended  original  petitions,  and  with 
the  following  metes  and  bounds,  as  set  out  in  said  decree  and  in 
said  petitions,  to  wit: 

"Beginning  at  a  stake  7555  varas  N.  89%  W.  from  a  rock  and 
cement  mound,  the  northeast  corner  of  this  said  eight  league  tract 
of  land.  Thence  N.  89%  W.  2500  varas  to  the  northwest  corner 
of  this  tract.    Thence  S.  2%  W.  13,343  varas  to  a  stake,  the  north- 
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west  corner  of  share  Xo.  17  for  the  southwest  corner.  Thence  S. 
S9y2  E.  2500  varas  to  the  northeast  corner  of  share  No.  17.  Thence 
N.  2y4   E.  13,343  varas  to  the  place  of  beginning. 

"That  said  Agua  Nueva  de  Arriba  tract  was  described  in  said 
decree  of  partition  as  a  tract  of  35,678  acres  of  land  in  Starr  County, 
Texas,  commonly  known  as  the  'Agua  Nueva  de  Arriba'  tract,  and 
being  abstract  No.  47  for  Starr  County,  containing  eight  square 
leagues  of  land,  more  or  less,  confirmed  to  Jose  Miguel  Raminez,  as 
confirmation  No.  39  for  Starr  County  by  an  Act  of  the  Legislature 
of  Texas,  approved  February  10,  1852,  entitled:  'An  Act  to  relin- 
quish the  right  of  the  State  to  certain  lands  therein  named/  and  as 
patented  by  patent  No.  2,  volume  11,  issued  March  23,  1854,  said 
tract  being  bounded  on  the  north  by  the  Palitos  Blancos  tract,  orig- 
inally granted  to  Rafael  Garza  Sais,  and  by  various  640  acre  sur- 
veys; on  the  east  by  the  Las  Animas  tract,  originally  granted  to 
Bruno,  Nicholas  and  Matias  Garsia  y  Garza;  on  the  south  by  the 
Agua  Nueva  de  Abajo  tract,  originally  granted  to  Juan  Manuel 
Raminez;  and  on  the  west  by  a  tract  called  'Santo  Domingo  de 
Abajo/  originally  granted  to  Dionicio  de  la  Garza.  And  that  said 
decree  of  partition  is  the  same  as  introduced  in  evidence  by  plain- 
tiffs on  the  trial  of  this  cause,  and  that  said  defendant,  Charles 
Weil,  was  at  all  times  fully  informed  of  the  institution,  progress  and 
result  of  the  said  suit  for  partition,  and  that  he,  the  said  Charles 
Weil,  was  a  party  thereto,  and  by  the  express  terms  of  said  decree 
the  title  to  all  of  said  partition  share  No.  41  was  vested  in  said 
defendant  Weil,  as  holding  the  equitable,  possessory  title,  and  to 
these  plaintiffs  as  holding  the  legal  title  thereto. 

"12.  That  shortly  thereafter,  to  wit,  on  or  about  April  5,  1902, 
plaintiffs  presented  defendant  with  a  copy  of  the  said  decree  and 
demanded  the  payment  of  the  purchase  price  of  said  5904  acres  of 
land  out  of  said  Agua  Nueva  de  Arriba  tract,  so  set  apart  to  him 
and  them  in  said  partition,  to  wit,  the  sum  of  $5904,  and  thereafter 
at  various  times  repeated  said  demand,  and  offered  to  execute  and 
deliver  to  him,  the  defendant,  a  proper  release  of  said  vendor's  lien 
thereon  upon  the  receipt  of  the  purchase  money  upon  it  provided  in 
said  contract  of  sale  of  August  1,  1899.  That  in  response  to  said 
several  demands  defendant  refused  to  pay  said  purchase  money,  and 
that  the  defendant  on  April  14,  1902,  required  of  plaintiffs  that 
they  should  have  said  decree  recorded  in  the  deed  records  of  Starr 
County,  present  evidence  of  payment  of  all  back  taxes  on  said  land, 
and  deliver  to  him  at  Corpus  Christi,  Texas,  a  full  release  of  said 
lien.  That  plaintiffs  thereupon  had  said  decree  recorded,  presented 
such  evidence  of  payment  of  said  back  taxes,  and  on  or  about 
April  20,  1902,  presented  defendant  in  said  town  of  Corpus  Christi, 
Texas,  a  full  release  of  the  said  lien  (being  the  same  introduced  in 
evidence  by  plaintiffs  on  the  trial  of  this  cause)  and  demanded  the 
payment  of  the  purchase  price  of  said  land,  and  that  defendant  then 
and  there  absolutely  refused  to  accept  such  release  or  to  make  said 
payment.  That  defendant  thereafter  in  said  month  of  April,  1902, 
demanded  and  required  of  plaintiff  the  production  and  delivery  to 
him  for  examination  of  the  original   map  of  said   Agua  Nueva  de 
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Arriba  partition;  and  that  the  plaintiffs  so  secured  and  delivered 
to  him  the  said  map,  being  the  same  map  introduced  in  evidence 
by  plaintiffs  on  the  trial  of  this  cause.  That  defendant  then,  on  or 
about  May  10,  1902,  required  of  plaintiffs  that  they  should  have 
said  partition  share  No.  41  resurveyed  by  a  surveyor  of  defendant's 
selection,  and  that  plaintiffs  then  had  the  said  share  so  resurveyed 
on  the  ground  by  one  C.  F.  II.  von  Blucher,  selected  by  defendant, 
and  that  the  survey  was  made  by  said  Blucher,  and  as  reported  by 
him  showed  that  the  said  share  No.  41,  as  staked  out  on  the  ground, 
included  about  5400  acres  of  the  said  5904  acres  of  land  described 
and  included  in  plaintiffs'  said  deed  of  December  4,  1899,  together 
with  a  strip  of  additional  land  on  the  west,  but  failed  to  include 
a  strip  of  between  one  and  two  hundred  acres  on  the  south,  out  of 
said  5904  acres  so  described  in  said  deed,  and  also  left  to  the  west 
of  said  share  No.  41,  and  between  it  and  the  said  Santo  Domingo 
grant,  originally  granted  to  Dionicio  de  la  Garza  (an  adjoining  part 
of  which  grant  was  conveyed  to  defendant  in  said  deed  of  December 
4,  1899),  a  strip  of  about  360  acres,  running  its  whole  length,  and 
dividing  said  share  from  the  other  lands  included  and  described 
in  said  deed,  and  Baid  strip,  if  it  really  exists,  preventing  said  share 
from  being  in  a  solid  body  with  said  Santo  Domingo  de  Aba  jo  lands; 
said  strips  being  as  shown  on  Bluchers  map  as  A  and  B,  offered 
in  evidence  by  plaintiffs  on  the  trial  of  this  cause. 

'That  thereafter,  during  the  months  of  June,  July  &nd  August, 
1902,  plaintiffs  frequently  demanded  of  defendant  the  payment  of 
said  $5904,  which  payment  defendant  then  and  there  refused  to 
make,  and  assigned  to  plaintiffs  as  his  sole  reason  for  such  refusal 
the  same  matters  and  reasons  as  later  assigned  by  him  on  October  3, 
1902,  and  as  hereinafter  fully  set  out.  That  on  or  shortly  before 
the  3d  day  of  October,  1902,  the  said  plaintiffs  tendered  to  defend- 
ant, in  the  city  of  Corpus  Christi,  Texas,  their  deed  and  release  in 
due  form,  dated  December  8,  1902,  being  the  same  as  attached  to, 
and  made  exhibit  D,  both  to  plaintiffs'  first  and  second  amended 
original  petitions,  wherein  they  conveyed  to  defendant  all  of  said 
share  No.  41,  as  described  in  said  decree  of  partition,  and  released 
the  aforesaid  vendor's  lien  on  the  said  5904  acres,  as  described  and 
created  in  the  aforesaid  deed  and  vendor's  lien  obligation  of  date 
December  4,  1899;  and  that  on  said  October  3,  1902,  the  defendant 
absolutely  refused  to  accept  said  deed  and  release  or  to  pay  the 
said  purchase  money  for  said  Agua  Nueva  de  Arriba  land,  and  as- 
signed to  plaintiffs  as  his  sole  reason  for  such  refusal,  the  fact  that 
said  original  contract  provided  that  all  of  the  land  should  be  in  a 
solid  body,  and  that  the  instrument  tendered  failed  to  comply 
with  that  requirement;  and  that  the  aforesaid  strip  found  by  said 
C.  H.  F.  von  Blucher,  between  said  share  No.  41  and  the  remainder 
of  said  land,  did  in  fact  exist,  and  did  in  fact  .prevent  share  No.  41 
from  being  in  a  solid  body  with  said  other  lands,  as  required  by 
the  aforesaid  contract  of  sale.  And  that  at  various  other  times, 
before  the  institution  of  this  suit  and  thereafter,  the  defendant  has 
continuously  and  absolutely  failed  and  refused  to  pay  said  sum 
of  monev,  or  to  take  said  share  No.  41,  at  all  times  basing  his  re- 
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fusal  solely  on  the  grounds  so  alleged  by  him  on  October  3,  1902; 
that  said  share  No.  41  was,  as  aforesaid,  not  in  a  solid  body  with 
the  other  lands  aforesaid,  as  required  by  said  contract  of  sale. 

'That  plaintiffs  at  the  time  of  such  refusal  declared,  and  have  ever 
since  declared,  that  they  were  satisfied  with  the  aforesaid  action 
of  the  defendant  in  exercising  his  option,  under  6aid  contract  of 
sale,  of  refusing  to  take  the  said  share  No.  41 ;  and  they,  said 
plaintiffs,  at  said  times  of  refusal  -demanded  of  defendant  that  he 
return  and  reconvey  to  them  their  said  land,  together  with  any 
interest  lie  might  have  therein,  or  that  he  release  them  from  any 
incumbrance  or  cloud  existing  thereon  by  reason  of  the  contracts 
and  conveyance  aforesaid,  but  that  defendant,  on  said  October  3,  1902, 
and  on  the  other  occasions  aforesaid  of  his  refusal  to  take  said  lands 
and  pay  said  sum  of  money,  refused,  and  has  ever  since  refused, 
to  execute  such  reconveyance  or  release  or  to  deliver  up  said   land. 

"13.  That  the  defendant,  Charles  Weil,  entered  into  possession 
of  all  the  lands  described  in  the  aforesaid  deed  of  December  4,  1899, 
on  or  about  February  1,  1900,  and  that  he  has  had  continuous  and 
exclusive  possession  of  all  of  said  lands  from  that  date  to  date  of 
judgment  herein,  using  the  same  as  a  pasture  and  grazing  cattle, 
etc.,  thereon,  and  having,  holding  and  using,  within  the  fences  of  his 
said  pasture,  not  less  than  5760  acres  of  lanjl  out  of  said  Agua 
Nueva  de  Arriba  tract,  and  out  of  said  partition  share  No.  41  thereof. 

"That  the  said  defendant,  Charles  Weil,  has  had  and  held  such 
continuous  and  exclusive  possession  of  all  the  land  embraced  within 
the  share  No.  41  of  the  Agua  Nueva  de  Arriba  tract,  from  April  1, 
1902,  down  to  the  date  of  judgment  herein,  and  has  during  said 
period  had  the  sole  and  exclusive  use,  benefit  and  profit  of  the  said 
lands,  and  has  continuously  used  the  same  as  a  part  of  his  pasture, 
and  for  grazing  cattle  thereon;  that  the  said  share  No.  41  is  at 
present  of  the  fair  market  value  of  at  least  $3  per  acre,  and  that 
the  fair  and  reasonable  rental  value  of  the  said  land  in  said  share 
No.  41,  from  April  5,  1902,  to  the  date  of  judgment  herein,  is  not 
less  than  ten  cents  per  acre  per  annum  average  through  said  period, 
and  that  the  value  of  the  rentals  of  said  share  No.  41  during  said 
period  as  aforesaid,  amount  to  the  sum  of  $3739.20  at  said  rate  of 
ten    cents    per    acre    per    annum. 

"14.  That  at  various  times  before,  during  and  subsequent  to  the 
making  of  the  aforesaid  contract  of  sale,  deed  and  vendor's  lien 
obligation,  and  the  delivery  of  possession  of  the  said  premises,  the 
plaintiffs  and  the  defendant  made  and  had  various  verbal  agreements 
and  understandings  in  regard  to  building  and  rebuilding  of  fences 
on  the  outer  line  of  the  lands  sold  by  plaintiffs  to  defendant.  That 
there  is  an  irreconcilable  conflict  between  the  parties  thereto  as  to 
the  terms  of  such  agreements  and  understandings;  but  the  court 
finds  that  none  of  said  understandings  and  agreements  was  reduced 
to  writing,  or  incorporated  in  any  of  the  former  contracts  in  writing 
made  by  and  between  the  parties,  but  that  all  of  the  same  were  col- 
lateral and  additional  agreements  and  understandings,  and  not  at 
all   intended   by  the   parties  to   be   engrafted   as   conditions   on  the 
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aforesaid  contract  for  the  sale  of  said  lands,   or  for  the  aforesaid 
deed,   or  vendor's  lien   obligation. 

"15.  That  the  said  defendant,  Charles  Weil,  after  taking  posses- 
sion of  said  lands,  including  said  share  No.  41  in  the  partition  of 
the  Agua  Nueva  de  Arriba  tract,  and  before  the  filing  of  this  suit 
constructed  a  well  and  watering  place  on  said  share  No.  41  at  a  cost 
to  him  of  $750,  and  also  ran  two  cross  fences  across  the  whole  of 
said  ranch,  from  the  west  line  of  the  said  land  in  said  La  Xoria 
de  Santo  Domingo  grant  to  the  east  line  of  said  land  in  said  Agua 
Nueva  de  Arriba  tract,  at  a  cost  to  him  of  $525  for  the  part  thereof 
on  said  share  No.  41." 

The  first  assignment  of  error  is  addressed  to  the  action  of  the  court 
in  overruling  the  general  demurrer,  and  can  not  be  sustained.  Ap- 
pellees' right  to  recover,  and  the  judgment  of  the  court,  are  not 
based  upon  their  having  had  the  land  out  of  the  Arriba  grant  so 
partitioned  as  to  embrace  exactly  the  land  conveyed  by  the  deed,  but 
upon  appellant's  refusal  to  take  and  pay  for  the  land  so  partitioned, 
in  the  exercise  of  his  option  to  do  so,  acquiesced  in  by  appellees  as 
set  out  in  the  contract  of  sale,  which  clearly  appears  to  have  been 
in  the  minds  of  the  parties  through  the  entire  transaction.  Having 
elected  not  to.  take  and  pay  for  this  tract,  and  appellees  having  ac- 
quiesced therein,  in  equity  and  good  conscience  appellant  could  not 
keep  the  land.  Appellant's  contention,  which  goes  to  the  root  of 
his  defense,  is  that  the  contract  of  sale  containing  this  option  pro- 
vision, as  shown  in  our  findings  of  fact,  was  entirely  abrogated  by 
and  of  no  obligatory  force  after  the  execution  of  the  deed  and  vendor's 
lien  contract,  and  that  appellees  were  bound,  without  reservation  or 
condition,  to  have  such  partition  made  as  was  approved  by  and 
satisfactory  to  appellant,  and  that  until  this  was  done  appellant, 
while  holding  the  land  as  conveyed  by  his  deed,  was  not  required  to 
pay  for  it.  To  this  we  can  not  agree.  The  third  special  exception 
to  the  petition  clearly  shows  that  it  was  not  so  understood,  but  that 
the  terms  and  obligations  of  the  original  contract  of  sale  with  regard 
to  these  unpartitioned  lands,  remained  a  part  of  the  contract  and 
agreement  of  the  parties.  This  contract  contains  the  only  obliga- 
tion to  have  these  lands  so  partitioned  as  to  lie  in  one  solid  body, 
the  failure  to  do  which  is  shown  to  have  been  the  sole  objection  on 
the  part  of  appellant  to  take  the  Arriba  tract,  partitioned  as  share 
41,  it  being  claimed  that  this  tract  was  separated  from  the  other 
land  by  a  narrow  strip.  Throughout  his  pleadings  appellant  refers 
to  the  failure  of  appellees  to  comply  with  the  provisions  of  his  said 
"contract"  and  "agreements,"  referring  to  both  the  original  contract 
of  sale  and  the  agreement  contained  in  the  vendor's  lien  contract. 
It  was  shown  that  the  Arriba  lands  were  unpartitioned  and  that 
appellees  as  owners  of  undivided  interests  could  not  absolutely  con- 
trol such  partition  and  take  their  shares  where  they  chose.  It  was 
to  cover  the  contingency  of  their  failure  to  have  the  land  so  parti- 
tioned as  to  include  exactly  the  land  embraced  in  the  deed  out  of 
this  tract  and  forming  a  solid  body  with  the  other  land  conveyed, 
that  the  option  agreement  was  made,  and,  as  to  this  land,  this  con- 
tingency still  remained  after  the  execution  of  the  deed.     The  parti- 
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tion  had  been  made  and  was  binding  upon  all  of  the  parties  to  it. 
The  evidence  tends  strongly  to  show  that  plaintiffs  intended  to  have 
the  Arriba  land  so  partitioned  as  to  include  in  share  41,  awarded 
to  appellant,  the  land  embraced  in  their  deed,  and  thought  they  had 
done  so.  The  petition  presented  a  good  cause  of  action  and  the 
court  did  not  err  in  overruling  the  general  demurrer. 

This  practically  disposes  of  this  appeal,  except  as  to  certain  minor 
details,  as  every  material  fact  alleged  in  the  petition  was  found  in 
the  trial  court,  upon  sufficient  evidence,  in  favor  of  appellees. 

Without  expressly  so  deciding,  it  suggests  itself  to  us  that  even 
if  the  original  contract  is  not  to  be  considered  as  of  any  obligatory 
force  after  the  execution  of  the  deed  and  vendor's  lien  contract,  the 
land  having  been  partitioned  by  the  decree,  and  the  interest  of  ap- 
pellees absolutely  settled  beyond  the  possibility  of  recall,  if  thereby 
it  is  placed  beyond  the  power  of  appellees  to  comply  strictly  with 
their  contract,  absolute  as  claimed  by  appellant,  he  could  not  in  such 
case  retain  his  right  under  the  deed  to  Jhat  part  of  the  Arriba  land 
embraced  therein  and  refuse  to  pay  for  the  same,  but  would  either 
have  to  consent  to  a  rescission  of  this  contract,  or  pay  for  the  land 
and  rely  upon  an  action  of  damages  for  failure  on  the  part  of  ap- 
pellees to  comply  with  their  said  contract.  This  appellant  did  not 
seek  to  do,  but  sought  to  keep  the  land  and  the  money  also,  until 
appellees  complied  with  what  is  manifestly  a  practically  impossible 
condition. 

We  have  discussed  these  questions,  as  they  arise  upon  the  general 
demurrer,  at  greater  length  than  would  have  otherwise  been  neces- 
sary, for  the  reason  that  here  is  the  pith  of  appellant's  case  as 
presented   by  the   pleadings   and   evidence. 

The  court  did  not  err  in  overruling  the  first  special  exception, 
that  the  petition  did  not  sufficiently  describe  the  land  and  was  too 
vague,  uncertain  and  indefinite.  The  second  assignment  of  error 
presenting  the  point  is  without  merit. 

What  we  have  said  in  discussing  the  first  assignment  renders  any 
discussion  of  the  third  assignment  unnecessary,  and  it  is  overruled. 

The  third  special  exception  to  the  petition  is,  in  substance,  that 
the  petition  shows  that  the  title  to  the  land  had  been  accepted  by 
appellant,  and  had  been  followed  by  an  obligation  in  writing  whereby 
the  conditions  of  the  original  contract  of  sale,  insofar  as  they  had 
not  been  complied  with  by  appellees,  were  renewed  and  the  appellees 
bound  themselves  to  comply  with  said  conditions,  and  the  petition 
fails  to  allege  a  compliance  with  such  conditions.  The  exception  was 
not  well  taken.  The  right  of  recovery  was  rested  upon  an  entirely 
different  ground,  to  wit,  the  refusal  of  appellant  to  take  and  pay 
for  the  land,  thereby  exercising  the  option  reserved  by  him  in  the 
contract.  There  is  no  merit  in  the  fourth  assignment,  nor  in  the 
fifth  assignment,  that  by  the  allegations  of  the  petition  it  appeared 
that  appellees  had  not  complied  with  the  general  warranty  of  title 
in  the   deed. 

The  sixth,  seventh,  eighth,  ninth  and  tenth  assignments  of  error 
and  propositions   thereunder   do   not   require   any   further   discussion, 
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after  what  has  been  said  in  disposing  of  other  assignments,  and  are 
severally  overruled. 

By  the  eleventh  assignment  of  error  appellant  assails  the  findings 
of  fact  of  the  trial  court,  as  set  out  in  the  second  paragraph  thereof, 
on  the  ground  that  there  is  no  evidence  to  sustain  the  same.  The 
proposition  under  this  assignment  is  that  "A  finding  of  fact  by  the 
court  should  reflect  the  spirit  and  substance  of  the  matters  from 
which  he  finds,  otherwise  the  finding  is  insufficient  and  should  not 
be  sustained."  The  proposition  presents  a  question  entirely  different 
from  that  presented  by  the  assignment.  The  statement  does  not 
pretend  to  show  from  the  evidence  that  the  facts  so  found  by  the 
trial  court,  being  really  the  substance  of  certain  contracts  introduced 
in  evidence  and  referred  to  as  part  of  the  findings,  are  not  supported 
by  the  evidence.  The  assignment  will  not  be  considered.  Our  ap- 
proval and  adoption  of  the  court's  findings  of  fact  operate  to  over- 
rule this  and  other  assignments  addressed  to  certain  portions  of  such 
fact   findings,  as  not  supported  by  the  evidence. 

What  is  said  with  regard  to  the  eleventh  assignment  applies  also 
to  the  twelfth  and  thirteenth  assignments. 

Objection  is  made  by  the  sixteenth  assignment  of  error  to  the  con- 
clusions of  fact  set  out  in  the  eleventh  paragraph  of  such  conclu- 
sions. The  statement  under  the  proposition  refers  alone  to  the  find- 
ing that  "at  all  times  the  defendant,  Charles  Weil,  was  fully  in- 
formed of  the  institution,  progress  and  result  of  the  said  suit  for 
partition,  and  in  all  things  fully  acquiesced  in  the  same."  In  the 
statement  is  set  out  only  the  testimony  of  Charles  Weil,  which  tends 
to  show  that  he  left  the  whole  matter  of  the  partition  of  the  Arriba 
tract  to  appellees,  and  relied  upon  them  wholly.  It  is  not  stated 
either  directly  or  by  inference  that  this  is  all  the  evidence  on  this 
point.  From  aught  that  appears  in  the  statement  there  may  be  abund- 
ance of  evidence  in  the  record  to  contradict  Weil  and  support  the 
conclusion  of  the  trial  court.  Taking  the  entire  statement  from  the 
record  accompanying  the  assignment  as  absolutely  true  and  sustained 
by  the  record,  we  can  not  say  that  the  conclusion  of  fact  referred 
to  is  not  supported  by  other  testimony,  the  existence  of  which  is 
not,  either  directly  or  inferentially,  negatived.  If  appellant  had 
stated  that  this  was  all  the  evidence  on  this  point,  it  would  have  been 
taken  as  true  unless  denied  by  appellees,  under  Eule  41.  But  here 
there  is  nothing  appellees  are  called  upon  to  deny. 

The  evidence  was  sufficient  to  support  the  finding  of  the  trial  court 
set  out  in  the  seventeenth  assignment,  that  appellant  gave  as  his 
sole  reason  for  refusing  to  accept  and  pay  for  the  Arriba  land,  par- 
titioned to  him  as  share  41,  that  the  original  contract  of  sale  pro- 
vided that  the  lands  should  be  in  a  solid  body  with  the  other  lands, 
and  that  there  was  a  strip  between  this  tract  and  the  other  lands. 
Here,  as  in  the  assignment  above  referred  to,  the  statement  under 
the  assignment  does  not  purport  to  give  all  of  the  testimony  upon 
the  point,  but  only  the  letter  of  Scott,  tending  to  show  that  there 
were  other  reasons,  not  stating  them,  however.  The  testimony  of 
Seabury,  not  referred  to  in  appellant's  statement,  certainly  sustains  the 
court's  findings  in  the  matter  indicated.    The  assignment  is  overruled. 


458  Texas  Civil  Appeals  Repobts,  Vol.  57.     [November, 

The  eighteenth  assignment  assails  the  conclusion  of  fact  of  the 
trial  court  set  out  in  the  thirteenth  paragraph  thereof  relating  to 
appellant's  possession  of  the  land,  the  value  of  the  land,  and  that 
the  rental  value  from  April  5,  1902,  to  the  date  of  judgment  is  not 
less  than  ten  cents  per  acre  per  annum,  and  that  the  value  of  the 
rental  of  share  41  during  that  period  amounted  to  $3739.  The 
ground  of  the  objection  is  that  the  finding  is  not  supported  by  the 
evidence.  This  objection  can  not  be  sustained.  In  the  statement 
it  is  said  that  the  finding  is  objected  to  because  it  fixes  the  date 
of  rent  from  April  5,  1902.  The  assignment  does  not  present  the 
question  of  error  in  allowing  rent  from  April  5,  1902;  but  only  the 
question  of  the  sufficiency  of  the  evidence  to  authorize  the  finding  as 
to  the  value  of  rents  from  that  date,  and  must  be  overruled.  The 
question  probably  intended  to  be  presented  here  is  presented  in  the 
twenty-ninth  assignment  of  error. 

The  nineteenth  assignment  of  error  •  relating  to  the  finding  of  fact 
set  out  in  the  fourteenth  paragraph  thereof  is  overruled  without 
discussion. 

What  we  have  said  in  disposing  of  the  first  assignment  of  error 
also  disposes  of  the  twenty-second  assignment  complaining  of  the 
court's  conclusion  of  law  that  under  the  second,  third,  fourth,  fifth, 
sixth  and  fourteenth  findings  of  fact  the  rights  of  the  parties  are 
fixed  and  determined  by  the  original  contract  of  sale,  the  deed  and 
the  vendor's  lien  obligation,  and  are  not  affected  by  the  verbal  agree- 
ments or  understandings  between  them.  The  latter  portion  of  this 
finding  refers  to  certain  verbal  agreements,  as  to  which  there  was 
some  evidence,  with  regard  to  placing  the  fence  on  the  outside  line. 
The  primary  objection  to  this  conclusion  of  law,  however,  is  that, 
upon  the  execution  of  the  deed  and  vendor's  agreement,  the  original 
contract  of  sale  was  entirely  abrogated  and  could  no  longer  be  looked 
to  in  determining  the  rights  of  the  parties,  having  reference  entirely 
to  that  part  of  the  original  contract  with  regard  to  the  option  of 
appellant  to  refuse  to  take  any  one  of  the  unpartitioned  tracts,  with- 
out losing  his  right  to  take  the  balance  of  the  land,  if  upon  parti- 
tion it  was  found  to  be  not  in  a  solid  body  with  the  others,  if  agree- 
able to  appellees.  In  this  contention,  as  we  have  shown,  we  think 
appellant  is  in  error.     The  assignment  is  overruled. 

The  objections  to  certain  of  the  conclusions  of  law  set  out"  in  the 
twenty-third,  twenty-fourth,  twenty-fifth,  twenty-sixth,  twenty-sev- 
enth and  twenty-eighth  assignments  of  error  do  not  require  any  fur- 
ther discussion  and  are  overruled. 

The  twenty-ninth  assignment  may  be  considered,  in  connection 
with  the  eighteenth  assignment,  as  presenting,  though  not  at  all 
clearly,  the  question  that  in  estimating  the  amount  of  rent  adjudged 
to  appellees,  it  was  error  to  allow  such  rents  from  April  5,  1902. 
The  amount  awarded  was  $3739.20.  In  the  decree  the  court  adjudged 
to  appellees  rent  on  the  5904  acres  at  ten  cents  per  annum  from 
April  1,  1902,  to  April,  1908,  which  he  finds  to  be  $3739.20.  The 
correct  amount  of  rent  for  that  time  would  be  $3542.40.  The 
amount  really  adjudged  is  the  amount  which  would  be  due  from 
April  1,  1902,  to  date  of  the  judgment  August  1,  1908.     Tfctf  error. 
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however,  is  not  pointed  out  in  the  brief.  We  think  that  appellant 
should  be  required  to  pay  rent  only  from  the  date  that  appellees  ac- 
quiesced in  his  refusal  to  take  the  land,  which  appears  to  have  been 
October  3,  1902.  Up  to  this  date,  it  seems  that  appellant  continued 
to  make  objections  to  the  partition  and  appellees  continued  to  press 
him  to  take  the  land  and  pay  for  it.  The  judgment  in  this  partic- 
ular will  be  reformed  so  as  to  allow  appellees  rent  from  October  3, 
1902,  to  August  1,  1908,  the  date  of  the  judgment,  amounting  to 
$3437.40. 

We  think  that  the  judgment  was  erroneous  in  refusing  to  allow 
appellant  pay  for  the  improvements  placed  by  him  on  the  lands,  and 
that  the  tenth  conclusion  of  law  of  the  trial  court  as  set  out  in  the 
thirtieth  assignment  of  error  is  erroneous.  The  findings  of  fact  show 
that  appellant  entered  into  possession  of  this  land,  as  he  had  a  right 
to  do  under  the  contracts  between  the  parties,  relying  upon  the  agree- 
ment with  regard  to  the  partition,  and  in  good  faith  assuming  that 
the  land  would  be  so  partitioned  as  that  there  would  be  no  reason 
for  his  refusal  to  take  it.  We  think  in  equity  he  should  have  pay  for 
permanent  and  valuable  improvements  placed  by  him  on  the  land 
in  such  circumstances.  (Patrick  v.  Roach,  21  Texas,  256;  Eberling 
v.  Deutscher  Verein,  72  Texas,  339.)  The  judgment  will  be  so  re- 
formed as  to  adjudge  to  appellant  the  value  of  such  improvements 
which,  as  found  by  the  court,  is  $1225,  but  in  his  answer  he  only 
claimed  as  the  value  of  improvements  placed  on  the  Arriba  tract 
$1000,  and  his  recovery  must  be  limited  to  that  amount. 

In  appellant's  amended  answer  filed  July  15,  1908,  appellant  of- 
fered to  pay  whatever  the  court  might  find  to  be  due  appellees  for 
the  land  in  event  the  court  should  find  that  appellees  had  complied 
with  their  part  of  6aid  agreements  by  doing  the  things  undertaken 
to  be  done  by  them,  and  complaint  is  made  of  the  action  of  the 
court  in  not  allowing  appellant  to  do  this  and  keep  the  land,  by  the 
decree.  No  money  was  actually  tendered  in  court.  This  conditional 
offer  came  for  the  first  time  six  years  after  the  suit  had  been  filed, 
and  after  the  land  had  very  largely  increased  in  value.  After  abso- 
lute denial  of  appel lees'  right  to  demand  payment,  and  resistance 
of  their  claim  for  either  money  or  land  requiring  the  bringing  of 
this  suit,  and  persisted  in  through  the  six  years  that  the  suit  has 
been  pending,  and  after  the  large  increase  in  value  of  the  land,  there 
was  no  equity  in  appellant's  belated  claim  thus  set  up,  and  the  court 
did  not  err  in  refusing  to  entertain  it.  Appellant  had  made  his  election 
and  must  stand  by  it.  (Pom.  Sp.  Perf.,  sees.  407-8;  Fullerton  v. 
Doyle,    18    Texas,    4.) 

The  remaining  two  assignments  of  error  present  no  ground  for 
reversing  the  judgment  and  do  not  require  further  discussion.  They 
are  severally  overruled. 

We  find  no  grounds  for  reversing  the  judgment  and  remanding  the 
cause.  The  judgment  should  be  reformed  in  the  matter  of  rents  and 
improvements  as  herein  indicated,  and,  as  so  reformed,  should  be 
affirmed  at  the  costs  of  appellees,  and  it  is  so  ordered. 

Reformed  and  affirmed. 
Writ  of  error  refused. 


460  Texas  Civil  Appeals  Reports,  Vol.  57.     [November, 

George  T.  Simpson  et  al.  v.  H.  V.  Baker  et  al. 

Decided  November  10,  1909. 

1. — Appeal — Filing  Bond — Resident  Appellant. 

When  an  appeal  bond  is  not  filed  by  a  resident  appellant  within  twenty  days 
after  the  end  of  the  term  of  the  trial  court,  a  Court  of  Oivil  Appeals  has  no 
jurisdiction  of  the  appeal. 

2. — Same — Non-resident  Appellant. 

A  nonresident  appellant  has  thirty  days  after  notice  of  appeal  within  which 
to  file  his  appeal  bond  only  in  case  the  term  of  court  at  which  the  judgment  was 
rendered  might  continue  by  law  longer  than  eight  weeks. 

Appeal  from  the  District  Court  of  Hardin  County.  Tried  below 
before   Hon.   L.   B.   Hightower. 

Jno.  L.  Little  and  W.  W.  Dies,  for  appellants. 

Oliver  J.   Todd,  for  appellees. 

PLEASANTS,  Chief  Justice. — The  terra  of  the  court  at  which 
the  judgment  was  rendered  from  which  this  appeal  is  prosecuted 
adjourned  on  October  29,  1908.  The  appeal  bond  was  filed  on  the 
28th  day  of  November,  1908.  The  bond  not  having  been  filed  within 
twenty  days  after  the  adjournment  of  the  trial  court,  as  required  by 
the  statute,  this  court  has  no  jurisdiction  to  hear  and  determine  the 
case  and  the  appeal  must  be  dismissed.  Sayles*  Civil  Statutes,  article 
1387;  Converse  v.  Trapp,  29  S.  W.,  415. 

One  of  the  appellants  is  a  nonresident  of  the  county  in  which  the 
judgment  appealed  from  was  rendered,  but  under  the  statute  above 
referred  to  such  nonresident  did  not  have  thirty  days  after  the 
notice  of  appeal  within  which  to  file  his  appeal  bond,  because  the 
term  of  the  court  at  which  the  judgment  was  rendered  could  not 
have  continued  by  law  longer  than  eight  weeks.  If  the  court  could 
have  continued  in  session  for  more  than  eight  weeks  the  bond  should 
have  been  filed  within  thirty  days  after  notice  of  appeal,  and  this 
bond  was  not  filed  within  that  time,  such  notice  having  been  given 
on  October  9,  1908.     Nash  v.  Noble,  52  Texas  Civ.  App.,  425. 

For  the  reason  stated  the  appeal  is  dismissed. 

Dismissed. 


Gulf,  Colorado  &  Santa  Fe  Railway  Company  v.  City  of  Belton 

et  AL. 
Decided  November  10,  1909. 

1 . — Cities — Streets — Railway  Crossings — Nuisanoe — Abatement. 

The  statutes  giving  to  a  city  council  power  to  control  its  public  streets 
(Rev.  Stats.,  art.  419)  to  declare  what  shall  be  nuisances  and  to  summarily 
abate  them  (Rev.  Stats.,  art.  453)  and  to  control  the  laying  of  railway  tracks 
and  maintenance  of  crossings  of  public  streets  over  them  (Rev.  Stats.,  art.  40) 
do  not  authorize  it  to  declare  that  to  be  a  nuisance  which* is  in  fact  not  such, 
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and  on  the  strength  of  its  mere  declaration  that  such  is  the  fact  to  summarily 
destroy  or  abate  the  same  without  liability  for  damages,  if  the  thing  complained 
of  be  found,  from  the  evidence  in  such  action  for  damages,  not  to  be  a  nuisance 
as  matter  of  fact. 

2. — Same— Case  Stated. 

A  railway  company  constructed  an  overhead  crossing  for  a  public  road, 
over  its  track,  at  a  point  outside  the  limits  of  a  city  at  the  time,  but  subsequently 
included  therein  by  an  extension  of  the  corporate  boundaries;  the  city  council 
thereafter,  by  resolution,  declared  the  structure  a  nuisance  and  instructed  the 
railway  to  remove  it;  on  failure  of  the  company  to  comply,  the  city  authorities, 
by  direction  of  its  council,  removed  the  overhead  crossing  wooden  bridge  and  were 
proceeding  to  remove  the  approaches  when  restrained  by  injunction  and  action 
for  damages  by  the  railway  company;  the  city,  by  cross-action  sought  mandamus 
to  require  the  company  to  construct  a  crossing  at  grade  Held,  that  the  questions 
whether  the  structure  removed  was  a  nuisance  and  subject  to  summary  abatement 
by  the  city  without  liability  for  damages,  and  whether  a  crossing  at  grade  was 
practicable  by  reason  of  the  danger,  it  being  in  a  deep  railway  cut,  were  of 
fact  to  be  determined  by  the  evidence,  and  that  it  was  error  for  the  court  to 
treat  the  declaration  of  a  nuisance  by  the  council  as  conclusive  and  direct  a 
verdict  in  favor  of  the  city. 

8. — Evidence — Expert — Hallway  Crossing. 

A  civil  engineer,  experienced  in  railway  construction  and  giving  the  facts 
on  which  his  opinion  was  based,  should  have  been  permitted  to  testify  that  it 
was  not  feasible  to  put  in  a  street  crossing  at  grade  in  a  certain  railway  cut,  in 
an  action  for  mandamus  to  require  a  railway  company  to  construct  a  crossing 
of  such  character. 

Appeal  from  the  District  Court  of  Bell  County.  Tried  below  before 
Hon.  John  D.  Robinson. 

Terry,  Cavin  &  Mills  and  A.  H.  Culwell,  for  appellant. — The  reso- 
lution or  ordinance  offered  by  the  defendants,  and  set  out  in  the  bill 
of  exceptions,  conferred  no  rights  upon  the  defendants  herein,  and 
could  not  be  used  as  a  defense  in  this  case,  and  same  was  wholly  im- 
material, because  the  bridge  in  question  and  the  approaches  thereto 
was  not  such  a  nuisance  as  is  recognized  to  be  such  under  the  com- 
mon law,  nor  was  it  such  a  structure  as  became,  and  was,  a  nuisance 
per  se  under  any  statute  law  of  this  State,  and  it  did  not  become  a 
nuisance  and  confer  the  right  of  destruction  thereof  upon  the  defend- 
ants herein  just  because  the  city  council  of  Belton  declared  it  to  be 
a  public  nuisance,  and  the  passage  of  this  ordinance  or  resolution  did 
not  make  said  bridge  a  public  nuisance,  and  the  rights  of  the  plaintiff 
herein  were  not  foreclosed  nor  concluded  by  the  passage  of  any  such 
ordinance,  motion  or  resolution,  but  whether  said  bridge  and  the  ap- 
proach was  a  public  nuisance  became,  and  was,  a  question  of  fact  to  be 
determined  upon  hearing  in  a  court  of  competent  jurisdiction.  Yates 
v.  Milwaukee,  77  U.  S.,  497;  Lynn  v.  State,  33  Texas  Crim.  Rep., 
153;  Western  &  A.  Rv.  v.  Atlanta,  38  S.  E.,  996;  City  of  Dallas  v. 
Allen,  40  S.  W.,  324;Teass  v.  City  of  St.  Albans,  17  S.  E.,  400;  Ex 
parte  Robinson,  17  S.  W.,  1057;  City  of  Denver  v.  Mullen,  7  Colo., 
345;  Pve  v.  Peterson,  45  Texas,  312;  29  L.  R.  A.,  303;  Des  Plains  v. 
Pover/l23  HI.,  348;  36  L.  R.  A.,  593;  American  Furniture  Co.  v. 
Batesville,  38   N.   E.,  408. 

The  city  council  of  Belton  did  not  have  the  authority  to  remove  this 
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bridge  summarily,  nor  did  it  acquire  the  right  so  to  act  by  the  pas- 
sage of  the  motion  or  resolution  herein  complained  of.  Same  authori- 
ties. 

The  city  council  of  Belton  was,  and  is,  only  authorized  and  empow- 
ered to  pass  an  ordinance  defining  generally  what  shall  be  considered 
a  nuisance,  and  prescribe  penalties  for  the  violation  thereof,  but  the 
litigant,  or  defendant,  is  entitled,  under  all  circumstances,  to  his  day 
in  court.     Same  authorities. 

The  City  of  Belton  exceeded  its  authority  in  ordering  a  destruction 
of  this  bridge,  in  the  manner  and  form  that  it  did.  Its  act,  in  the 
premises,  was  oppressive,  and  was  a  denial  to  the  plaintiff  herein  of 
that  due  process  of  law  accorded  to  it  by  the  Bill  of  Rights  and  by  the 
Constitution  of  the  United  States.  The  said  order  is  absolutely  void, 
and  can  not  justify  the  usurpation  of  power  exercised  by  the  defend- 
ants herein.     Same  authorities. 

As  this  bridge  was  in  existence  before  that  territory  became  a  part 
of  the  City  of  Belton,  the  city  is  estopped  from  removing  the  same,  as 
it  took  the  territory  with  all  conditions  then  existing.  Same  authori- 
ties. 

The  evidence  showing  as  it  did  that  the  witness  Rutledge  was  an  ex- 
pert civil  engineer  and  had  a  number  of  years  of  experience  in  the  con- 
struction of  railroads,  railroad  crossings,  including  viaducts  and  grade 
crossings,  and  was  familiar  with  the  crossing  in  question,  he  was  com- 
petent to  express  an  opinion  as  to  whether  or  not  it  was  feasible  to 
put  in  a  grade  crossing  over  plaintiffs  tracks  at  the  place  in  question, 
and  the  issue  was  one  which  called  for  the  expression  of  expert  opinion. 

There 'was  evidence  in  this  record  that  a,  grade  crossing  should  not 
be  established  at  the  point  in  question.  That  the  view  of  the  .crossing 
was  obscured.  This  raised  an  issue  of  fact  which  should  have  gone  to 
a  jury  where  it  could  be  determined  as  to  whether  or  not  a  grade  cross- 
ing ought  to  be  established,  and  the  court  could  not  take  this  issue 
away  from  the  jury.  State  v.  Minnesota  T.  By.,  80  Minn.,  108; 
People  v.  Dutchess  By.,  58  N.  Y.,  152. 

John  H.  Durrett,  A.  L.  Curtis  and  James  F.  Hair,  city  attorney,  for 
appellee. — The  city  council  have  the  exclusive  control  and  power  over 
the  streets  of  the  city,  and  to  abate  and  remove  encroachments  or  ob- 
structions thereon  (Rev.  Stats.,  art.  419) ;  to  abate  and  remove  nui- 
sances and  to  define  and  declare  what  shall  be  nuisances  and  authorize 
and  direct  the  summary  abatement  thereof  (Bev.  Stats.,  art.  453) ; 
to  abate  all  nuisances  which  may  affect  the  public  health  or  comfort 
in  any  manner  they  may  deem  expedient  (Bev.  Stats.,  art.  447) ;  to 
direct  and  control  the  laying  and  constructing  of  railroad  tracks,  etc., 
and  to  require  railway  corporations  to  construct  and  keep  in  repair 
suitable  crossings  at  the  intersection  of  streets,  etc.,  when  they  shall 
deem  it  necessary  (Rev.  Stats.,  art.  40) ;  such  corporations  shall  re- 
store the  street  or  highway  to  its  former  state  or  to  such  state  as  to 
"not  unnecessarily  impair  its  usefulness,  and  shall  keep  such  crossing 
in  repair  (Rev.  Stats.,  art.  4426),  and  shall  keep  that  portion  of  the 
roadbed  and  right  of  way  across  which  any  public  county  road  may  run 
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in  proper  condition  for  the  use  of  the  traveling  public  (Rev.  Stats., 
art.  4435). 

Where  a  county  public  road  is  taken  into  a  city  by  annexation  of 
the  territory  which  it  traverses,  it  becomes  a  city  street  without  formal 
action  on  the  part  of  the  city.  Louisville  v.  Brewer's  Adm'r,  72  S.  W., 
9;  Park  v.  Orth,  73  S.  W.,  1015;  Mackin  v.  Wilson,  45  S.  W.,  663; 
Llano  v.  Llano  County,  5  Texas  Civ.  App.,  132;  27  Am.  &  Eng.  Ency. 
of  Law,  104,  28  Cyc,  837. 

The  express  power  given  by  our  State  to  the  city  council  to  grade 
streets  is  a  legislative  or  judicial  power  and  can  not  be  controlled  by 
the  courts.  Adams  v.  Fisher,  75  Texas,  657;  Wootters  v.  Crockett,  11 
Texas  Civ.  App.,  474,  27  Am.  ft  Eng.  Ency.  Law,  122. 

The  nature  and  character  of  a  particular  improvement  calls  for  the 
exercise  of  discretion  on  the  part  of  the  city  council  which  can  not  be 
reviewed  by  the  courts.  Alford  v.  Dallas,  33  S.  W.,  816;  Gulf,  C.  & 
S.  P.  Ry.  Co.  v.  Riordan,  22  S.  W.,  519;  27  Am.  ft  Eng.  Ency.  Law, 
127. 

The  city  having  a  lawful  right  to  the  possession  and  control  of  the 
streets  had  the  power  and  authority  to  enter  upon  said  street  and  re- 
move whatever  obstruction  might  be  found  thereon,  and  it  was  the  ex- 
clusive province  of  the  city  to  determine  what  was  an  obstruction. 
Corsicana  v.  Zorn,  97  Texas,  324;  Perry  v.  Bell,  113  S.  W.,  588; 
Compton  v.  Waco  Bridge  Co.,  62  Texas,  715;  27  Am.  ft  Eng.  Ency. 
Law,  160. 

Appellant  is  required  by  the  statute  to  construct  a  suitable  crossing 
at  the  point  in  question;  it  has  failed  and  refused  and  still  fails 
and  refuses  to  do;  and  the  writ  of  mandamus  was  properly  awarded  to 
compel  it  to  perform  its  legal  duty.  See  authorities  under  preceding 
propositions;  also  that  the  writ  of  mandamus  will  lie  to  compel  a  rail- 
way company  to  construct  and  maintain  proper  street  crossings.  26 
Cyc,  367,  citing  decisions  from  many  States,  and  Houston  &  T.  C. 
Ry.  Co.  v.  Dallas,  98  Texas,  396. 

RICE,  Associate  Justice. — It  was  shown  that  in  1877  the  County 
Commissioners'  Court  of  Bell  County  laid  out  and  established  a  third- 
class  public  road,  known  as  the  Belton  and  Tennessee  Valley  public 
road,  leading  from  the  end  of  Main  street  on  the  north  line  of  the 
corporation  of  Belton,  as  it  then  existed,  in  a  northerly  direction,  to  the 
Leon  River;  and  in  1882  the  appellant  constructed  its  roadbed  across 
said  public  road  a  short  distance  north  of  the  end  of  Main  street  in 
said  city.  In  1885,  said  road  was  changed  by  the  Commissioners' 
Court  to  a  second-class  road,  and  made  sixty  feet  wide,  the  same  width 
as  Main  street  in  said  city,  making  the  same  an  extension  of  said 
street  north  across  the  roadbed  of  appellant.  In  1888  appellant  built 
an  overhead  crossing  over  its  track  and  over  sajd  public  road.  In 
1894  the  corporate  limits  of  the  City  of  Belton  were  extended  some 
half  mile  to  the  north ;  said  strip  of  new  territory  included  the  Belton 
and  Tennessee  Valley  public  road  for  a  half  mile  from  the  north  line 
of  the  original  city  limits,  embracing  said  public  road  where  the  same 
was  crossed  by  appellant's  track.  It  appeared  that  the  appellant's  line 
of  railroad  had  been  constructed  and  in  operation  for  more  than 
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twenty-five  years  over  said  public  road,  and  that  this  bridge  was  con- 
structed before  that  part  of  the  territory  was  annexed  to  the  City  of 
Belton,  and  that  the  same  had  been  maintained  during  said  time  by 
appellant,  and  had  been  continuously  in  use  by  the  public  since  its 
construction  as  a  crossing. 

On  the  3d  of  February,  1909,  the  City  of  Belton,  acting  through  its 
officers  and  agents,  removed  the  bridge  and  were  in  the  act  of  remov- 
ing the  earthen  approaches  thereto  when  the  temporary  writ  of  injunc- 
tion applied  for  was  issued,  restraining  said  city  from  .further  inter- 
fering therewith.  Said  City  of  Belton  is  a  municipal  corporation,  in- 
corporated under  the  general  laws  of  the  State  of  Texas,  and  at  the 
time  of  the  removal  of  said  bridge  D.  E.  Patterson  was  its  acting 
mayor,  W.  T.  Hale  was  its  acting  marshal  and  E.  W.  Ferguson  was  its 
acting  secretary.  It  further  appeared  that  the  acts  of  Patterson  and 
Hale  in  the  removal  of  the  bridge,  and  the  attempted  removal  of  the 
approaches  to  it,  had  been  done  in  their  official  capacity,  and  that  the 
same  were  ordered,  directed  and  ratified  by  the  City  of  Belton. 

On  the  10th  day  of  February,  1909,  appellant  brought  this  suit 
against  the  city  and  its  officers  above  named,  for  the  recovery  of  actual 
and  exemplary  damages  occasioned  by  the  removal  of  said  bridge,  and 
for  an  injunction  restraining  the  City  of  Belton  and  its  officials  from 
further  destroying  the  approaches  thereto,  as  well  as  any  attempt  on 
their  part  to  construct  a  grade  crossing  at  said  point,  alleging  the  facts 
hereinbefore  stated;  and  further, 'that  its  tracks  on  either  side  of  Main 
street  ran  through  a  deep  cut,  and  the  view  of  one  approaching  its 
tracks  from  either  direction  along  said  street  was  obstructed  to  such 
an  extent  that  it  would  be  extremely  dangerous  to  have  or  maintain  a 
grade  crossing  over  its  tracks  at  said  place. 

A  temporary  writ  of  injunction  was  issued.  Appellees  answered  by 
general  and  special  exceptions  and  by  special  answer,  to  the  effect  that 
the  bridge  in  question  was  within  the  city  limits  of  the  City  of  Belton 
and  across  one  of  its  public  streets,  and  that  the  city  had  power  and 
control  over  its  streets,  and  that  the  same  was  an  obstruction  thereto, 
and  that  the  wooden  portion  of  said  bridge  had  been  removed  by  the 
city  after  the  same  had  been  declared  a  nuisance  by  the  city  council, 
and  after  the  city  marshal  had  been  directed  by  the  city  council  to 
remove  the  same.  Appellees  by  cross-action  sought  by  mandamus  to 
compel  the  railway  company  to  put  in  a  grade  crossing  at  the  place  in 
question. 

Appellant  specially  excepted  to  this  answer,  pleading  the  invalidity 
of  the  act  of  the  city  council  declaring  the  bridge  in  question  a  nui- 
sance, and  denying  the  right  of  said  city  to  summarily  remove  the 
same. 

There  was  a  jury  trial,  upon  the  conclusion  of  which  the  court  di- 
rected a  verdict  in  favor  of  the  defendants  upon  all  the  issues  raised 
by  the  pleadings,  and  judgment  was  rendered  in  accordance  therewith, 
that  appellant  take  nothing  by  its  action  for  damages,  and  that  the 
temporary  injunction  formerly  issued  should  be  dissolved,  and  that  the 
writ  of  mandamus  as  prayed  for  by  the  city  be  awarded.  A  new  trial 
having  been  refused,  appellant  prosecutes  this  appeal. 

The  chief  questions  for  our  consideration,  as  raised  by  the  several 
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assignments  of  error,  are,  first,  whether  the  bridge  in  question,  within 
itself,  was  such  a  nuisance,  either  at  common  law  or  by  statute,  as 
would  authorize  said  city  to  summarily  abate  it;  or  whether  the  ques- 
tion of  nuisance  vel  non  was  one  of  fact  to  be  determined  by  the  jury 
under  proper  instructions  from  the  court.  Appellees  justify  their  ac- 
tion on  the  ground  that  the  bridge  was  an  obstruction  to  the  street, 
and  therefore  a  nuisance  per  se,  and  that  by  virtue  of  the  resolutions 
or  ordinances  passed  by  its  city  council,  it  was  authorized  to  summarily 
abate  the  same  by  a  removal  thereof.  Appellant,  on  the  contrary,  con- 
tends that  whether  such  structure  constituted  a  nuisance  was  a  question 
of  fact  to  be  determined  by  the  jury ;  and  that  the  ordinances  or  resolu- 
tions passed  by  the  city  council  authorizing  its  destruction  were  abso- 
lute nullities  and  could  not  be  plead  in  justification  of  this  action. 

The  resolutions  or  ordinances  under  which  the  city  undertook  to 
justify  its  acts  in  the  removal  of  said  bridge  and  the  attempted  re- 
moval of  the  approaches  thereto,  and  which  were  offered  in  evidence 
on  the  trial  over  appellant's  objection,  are  as  follows : 

"Extract  from  minutes  of  city  council,  under,  date  of  September  11, 
1907: 

"1st.  Resolved,  That  the  Street  Committee  be  instructed  to  co- 
operate with  the  Santa  Fe  agent  in  regard  to  establishing  a  proper 
crossing  across  Main  street.    Motion  carried. 

"2d.  November  13,  1907.  Moved  and  seconded  that  the  Main 
street  bridge  over  the  Santa  Fe  railway  be  declared  a  public  nuisance. 
Motion  carried. 

"3d.  August  18,  1908.  Moved  and  seconded  that  the  marshal  be 
instructed  to  remove  the  bridge  over  the  Santa  Fe  track  on  Main 
street  that  has  been  declared  a  public  nuisance  at  a  previous  meeting 
of  the  council.    Motion  carried." 

The  evidence  discloses  that  this  bridge  had  been  constructed  and 
maintained  by  the  appellant  at  its  own  expense  and  had  been  in  con- 
tinuous use  by  the  public  in  traveling  said  public  road  for  a  period  of 
over  twenty-five  years,  during  which  time  no  complaint  previous  to  the 
present  one  appears  to  have  been  made.  It  is  true  that  it  is  shown  that 
6ome  time  in  1907  there  had  been  a  conference  between  the  represen- 
tatives of  the  city  and  of  the  railroad  company  relative  to  this  struc- 
ture in  pursuance  of  the  resolutions  passed  by  the  city  council,  but  no 
demands  to  remove  the  same  appear  to  have  been  then  or  thereafter 
made,  and  no  definite  action  was  taken  by  the  city  in  reference  there- 
to at  said  time.  It  appears  that  at  times  travel  over  said  bridge  was 
inconvenienced  by  reason  of  the  narrow  passageway  across  the  same 
(the  bridge  being  only  about  eighteen  feet  wide  and  not  covering  the 
entire  space  of  the  street)  and  the  steep  ascent  thereto,  which  rendered 
it  difficult  in  a  wet  time  to  haul  heavy  loads  thereover. 

It  was  shown  on  the  part  of  appellant  that  its  tracks  for  some  dis- 
tance on  either  side  of  said  street  approached  the  same  through  a  deep 
cut,  and  that  it  was  impossible  for  persons  traveling  said  highway,  or 
for  persons  operating  its  trains  in  approaching  the  same,  to  see  each 
other  for  a  distance  of  something  like  200  feet  from  said  crossing,  and 
that  there  was  great  danger  and  would  necessarily  continue  to  be  great 
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danger  in  operating  its  road  over  said  street  with  safety  to  the  public, 
unless  said  overhead  bridge  was  maintained.  And  appellant  offered  to 
show  that  it  would  be  impracticable  to  construct  and  maintain  a  grade 
crossing  at  said  point,  but  such  evidence  was  excluded  upon  appellees' 
objection,  which  is  also  assigned  as  error  and  will  be  hereafter  dis- 
cussed. 

While  it  is  true,  as  contended  by  the  city,  that  under  our  law  it  is 
provided  that  the  city  council  shall  have  exclusive  control  and  power 
over  its  streets,  alleys,  public  grounds  and  highways,  and  to  abate  or 
remove  encroachments  or  obstructions  thereon,  to  open,  alter,  widen, 
extend,  establish,  regulate,  grade  and  otherwise  improve  its  streets 
(Rev.  Stats.,  art.  419) ;  and  that  the  city  council  shall  have  the  power 
to  abate  and  remove  nuisances  and  to  punish  the  author  thereof  by 
penalties,  fines  and  imprisonment,  and  to  define  and  declare  what 
shall  be  nuisances,  and  authorize  and  direct  summary  abatement  there- 
of (Rev.  Stats.,  art.  453) ;  and  that  the  city  council  shall  likewise  have 
the  power  to  direct  and  control  the  laying  and  construction  of  rail- 
road tracks,  etc.,  to  require  railroad  corporations  to  construct  and  keep 
in  repair  suitable  crossings  at  the  intersection  of  streets,  etc.,  when 
the  city  council  shall  deem  it  necessary  (Rev.  Stats.,  art.  40),  still,  we 
are  not  inclined  to  believe  that,  by  reason  of  these  provisions  of  our 
statute,  a  city  council  is  authorized  to  declare  that  to  be  a  nuisance 
which  is  in  fact  not  such,  and  by  reason  of  its  mere  declaration  so  de- 
nominating it  a  nuisance,  to  summarily  destroy  or  abate  the  same; 
but  that  in  all  such  cases,  whether  the  particular  thing  complained  of 
is  a  nuisance,  is  a  question  of  fact.  And  this,  as  we  understand  it,  is 
appellant's  contention. 

In  the  case  of  Yates  v.  Milwaukee,  77  U.  S.,  497,  where  the  Legis- 
lature of  Wisconsin  authorized  the  city  of  Milwaukee  by  ordinance  to 
establish  dock  and  wharf  lines  and  prevent  encroachments  upon  the 
rivers,  the  city  passed  an  ordinance  declaring  a  wharf  erected  in  the 
river  by  Yates  to  be  an  obstruction  to  navigation,  and  a  nuisance,  and 
ordered  its  abatement,  and  upon  said  city  attempting  to  do  so  Yates 
sought  to  restrain  it  by  injunction.  Justice  Miller,  in  delivering  the 
opinion  of  the  court,  among  other  things  said:  "The  act  of  the  Wis- 
consin Legislature,  approved  March  21,  1854,  confers  upon  the  city  of 
Milwaukee  the  authority  to  establish  dock  and  wharf  lines  on  the  banks 
of  the  Milwaukee  and  Menomonee  Rivers,  and  to  restrain  and  prevent 
encroachments  upon  said  rivers  and  obstructions  thereto,  and  it  is  by 
this  statute  that  the  summary  proceedings  for  the  removal  of  appel- 
lant's wharf  are  supposed  to  be  authorized.  But  the  mere  declaration 
by  the  city  council  of  Milwaukee  that  a  certain  structure  was  an  en- 
croachment or  obstruction  did  not  make  it  so,  nor  could  such  declara- 
tion make  it  a  nuisance,  unless  it  in  fact  had  that  character.  It  is  a 
doctrine  not  to  be  tolerated  in  this  country  that  a  municipal  corpora- 
tion, without  any  general  laws  either  of  the  city  or  of  the  State  within 
which  a  given  structure  can  be  shown  to  be  a  nuisance,  can,  by  its  mere 
declaration  that  it  is  one,  subject  it  to  removal  by  any  person  supposed 
to  be  aggrieved,  or  even  by  the  city  itself.  This  would  place  every 
house,  every  business  and  all  the  property  of  the  city  at  the  uncon- 
trolled will  of  the  temporary  local  authorities." 
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In  the  case  of  Tea38  v.  the  City  of  St.  Albans,  17  SVE.,  400,  a  simi- 
lar question  came  before  the  Supreme  Court  of  West  Virginia,  in 
which,  quoting  from  the  syllabus,  it  is  said:  "A  municipal  corpora- 
tion can  not,  by  its  mere  declaration  that  a  dwelling-house  is  a  nui- 
sance, subject  it  to  removal.  It  must  first  resort  to  some  proper  judi- 
cial proceeding,  giving  the  owner  or  occupant  an  opportunity  to  be 
heard  before  his  house  is  condemned  and  removed  as  a  nuisance/'  In 
that  case  the  house  projected  into  one  of  the  public  streets  of  a  town. 
The  city  council  was  empowered  to  declare  what  a  nuisance  is  and  to 
remove  the  same — a  similar  authority  as  granted  by  our  statute. 

In  the  case  of  the  Western  &  Atlantic  By.  Co.  v.  City  of  Atlanta, 
38  S.  E.,  996,  where  the  right  of  the  city  by  summary  proceeding  to 
declare  a  depot  and  the  floor  thereof  to  be  a  public  nuisance  and  re- 
move the  same,  was  up  for  consideration,  the  court  in  discussing  a 
similar  question,  says:  "No  detailed  statement  of  the  evidence  con- 
tained in  the  record  is  deemed  to  be  necessary,  but  reference  to  such 
parts  of  it  as  become  material  will  be  considered  in  the  discussion  of 
the  legal  propositions  by  which  the  case  is  controlled.  We  shall  under- 
take to  establish  two  propositions  as  being  sound  in  law  and  control- 
ling in  this  case.  The  first  is  that  neither  the  municipal  authorities 
of  any  city  in  this  State  nor  any  department  of  a  city  government  has 
the  legal  right  summarily  to  abate  a  nuisance,  without  first  having 
given  reasonable  notice  to  the  person  maintaining  the  thing  or  doing 
the  acts  alleged  to  be  a  nuisance  of  the  time  and  place  of  hearing  the 
question  whether  such  thing  or  the  doing  of  such  acts  constitute  a  nui- 
sance, and  the  determination  by  such  body  that  the  thing  so  main- 
tained or  the  acts  done  in  law  constitute  a  nuisance,  and  this  rule  of 
law  applies  to  all  acts  and  things  alleged  to  be  nuisances  except  those 
which  are  by  the  law  expressly  declared  to  be  nuisances,  or  which  are 
indisputably  so  per  se,  and  that  this  is  true,  notwithstanding  the 
municipal  authorities,  or  any  department  thereof,  have,  by  the  charter 
of  the  town  or  city,  been  given  the  power  to  abate  nuisances  in  such 
city." 

A  similar  doctrine  seems  to  have  been  maintained  in  American 
Furniture  Company  v.  Batesville,  38  N.  E.,  408. 

In  the  case  of  Town  of  Lakeview  v.  Letts,  48  111.,  81,  it  is  said: 
"There  are  some  things  which  in  their  nature  are  nuisances,  and  which 
the  law  recognizes  as  such.  There  are  others  which  may  or  not  be  so, 
their  character  in  this  respect  depending  upon  circumstances,  and  in 
the  latter  instance  it  is  manifestly  beyond  the  power  of  the  village  to 
declare  in  advance  that  those  things  are  nuisances,  and  so  it  was  held 
in  that  case.  The  question  when  the  thing  may  or  may  not  be  a  nui- 
sance must  be  settled  as  one  of  fact  and  not  of  law." 

It  is  said  in  Wood  on  Nuisances,  3d  ed.,  vol.  2,  sec.  744,  that: 
"Where  the  Legislature  confers  upon  a  city  or  village  the  power  to 
regulate  and  remove  nuisances  and  to  provide  penalties  therefor,  or  to 
remove  such  as  are  detrimental  to  the  health  of  the  inhabitants,  this 
power  confers  authority  upon  the  city  government  to  impose  penalties 
upon  persons  maintaining  nuisances  within  its  jurisdiction,  and  to 
remove  the  same,  provided  the  thing  he  a  nuisance  at  common  law  or 
by  statute,  and  produces  such  an  injury  that  an  individual  injured 
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thereby  might  remove  it,  but  not  otherwise,  and  if  the  authorities  abate 
a  nuisance  under  authority  of  an  ordinance  of  the  city,  they  are  sub- 
ject to  the  same  perils  and   liabilities  as  an  individual  if  the  thing 
abated    is   not   in   fact   a   nuisance.     But   where   the    corporation  is 
clothed  with,  power  by  its  charter  or  special  or  general  law  to  abate  or 
remove  nuisances,  that  does  not  confer  authority  to  prevent  them,  nor 
to  impose  penalties  for  their  erection.     Neither  does  authority  to  pre- 
vent nuisances  confer  authority  to  abate  them.    Neither  does  the  power 
to  abate  nuisances  warrant  the  destruction  of  valuable  property  which 
was  lawfully  erected  or   anything  which   was   erected   by   lawful  au- 
thority.   It  would  indeed  be  a  dangerous  power  to  repose  in  municipal 
corporations  to  permit  them  to  declare,  by  ordinance  or  otherwise,  any- 
thing a  nuisance  which  the  caprice  or  interests  of  those  having  con- 
trol of  its  government  might  see  fit  to  outlaw,  without  being  respon- 
sible for  all  the  consequences,  and  even  if  such  power  is  expressly 
given  by  the  Legislature  it  is  utterly  inoperative  and  void  unless  the 
thing  is  in  fact  a  nuisance,  or  was  created  or  erected  after  the  passage 
of  the  ordinance  and  in  defiance  of  it.    The  fact  that  a  particular  use 
of  property  is  declared  a  nuisance  by  an  ordinance  of  the  city  does 
not  make  that  use  of  property  a  nuisance,  unless  it  is  in  fact  so,  and 
comes  within  the  common  law  or  statutory  idea  of  a  nuisance.    Hence 
authority  conferred  by  an  ordinance  of  the  city  is  no  protection  against 
liability  for  damages  resulting  from  the  destruction  of  property  upon 
the  ground  that  it  is  a  nuisance,  unless  its  lawful  character  is  clearly 
established.    Therefore,  except  in  cases  of  great  public  emergency,  when 
the  emergency  may  safely  be  regarded  as  so  strong  as  to  justify  ex- 
traordinary  measures   upon   the   ground   of   paramount   necessity,   or 
when  the  use  of  property  complained  of  is  so  clearly  a  nuisance  as  to 
leave  no  room  for  doubt  upon  the  subject,  it  is  the  better  course  to  se- 
cure an  adjudication  from  the  courts  before  proceeding  to  abate  it. 
A  municipal  corporation  which  is  empowered  to  declare  what  shall  be 
nuisances  is  not  therebv  authorized  to  declare  that  to  be  a  nuisance 
which  is  not  so  in  fact.     Things  which  may  or  may  not  be  nuisances, 
where  their  character  in  this  respect  depends  upon  circumstances,  can 
not  be  so  declared  in  advance.     The  question  when  the  thing  may  or 
may  not  be  a  nuisance  must  be  settled  as  one  of  fact  and  not  of  law." 

Judge  Dillon,  in  his  work  on  Municipal  Corporations,  vol.  1,  sec. 
374,  4th  ed.,  on  this  subject  says: 

"It  is  to  secure  and  promote  the  public  health,  safety  and  conven- 
ience that  municipal  corporations  are  so  generally  and  so  liberally  en- 
dowed with  power  to  prevent  and  abate  nuisances.  This  authority  and 
its  summary  exercise  may  he  constitutionally  conferred  on  the  incor- 
porated place,  and  it  authorizes  its  council  to  act  against  that  which 
comes  within  the  legal  notion  of  a  nuisance;  but  such  power,  conferred 
in  general  terms,  can  not  be  taken  to  authorize  the  extra-judicial  con- 
demnation and  destruction  of  that  as  a  nuisance  whieh,  in  its  nature, 
situation  or  use,  is  not  such,"  quoting  with  approval  the  doctrine  an- 
nounced in  Yates  v.  Milwaukee,  supra. 

In  Joyce  on  the  Law  of  Nuisances,  at  section  332,  treating  of  the 
power  of  municipalities  to  declare  things  nuisances,  it  is  said:  "In  the 
absence  of  power  conferred  by  the  Legislature  upon  a  municipality  to 
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define  or  declare  what  is  a  nuisance,  no  power  is  held  to  be  vested  in 
it  to  declare  a  certain  act  or  omission  a  public  nuisance.  And  though 
the  power  may  be  conferred  upon  a  municipal  corporation  to  declare, 
prevent  and  abate  nuisances,  yet  this  will  not  justify  a  wanton  declara- 
tion that  a  particular  act,  thing  or  avocation  is  a  nuisance  which  un- 
questionably is  not  one.  The  power  must  be  exercised  in  a  reasonable 
manner,  having  in  view  the  personal  and  property  rights  of  the  indi- 
vidual, and  the  mere  fact  that  a  certain  thing  lias  been  declared  by  the 
municipal  authorities  to  be  a  nuisance  does  not  render  it  one  where  it 
is  not  in  its  nature  within  the  common  law  a  statutory  idea  of  a  nui- 
sance.'' See  also  Des  Plains  v.  Poyer,  123  111.,  348 ;  City  of  Denver  v. 
Mullin,  7  Colo.,  345.  The  same  doctrine  is  also  approved  in  Pye  v. 
Peterson,  45  Texas,  312. 

,  In  the  case  of  the  City  of  Dallas  v.  Allen,  40  S.  W.,  324,  where  the 
city  was  sued  for  the  value  of  certain  wearing  apparel  destroyed  under 
the  authority  of  an  ordinance  authorizing  the  city  to  do  all  acts  and 
make  all  regulations  proper  for  the  promotion  of  health  or  the  sup- 
pression of  disease,  and  where  there  was  evidence  that  the  articles 
could  have  been  safely  disinfected,  it  was  held  that  whether  it  was 
necessary  to  burn  the  same  was  a  question  of  fact  for  the  jury,  and 
that  it  was  error  to  direct  a  verdict  against  the  city. 

Counsel  for  appellant  likewise  insists  and  cites  authority  in  support 
of  the  doctrine  that  in  no  case  can  a  city  summarily  abate  a  nuisance, 
and  that  to  do  so  would  be,  if  allowed,  the  taking  of  property  without 
due  process  of  law  and  a  violation  of  the  constitutional  provisions  upon 
this  subject.  We  are  not  inclined  to  adopt  this  view  under  the  provi- 
sions and  regulations  of  our  statutes  upon  the  subject  hereinbefore 
quoted.  The  contrary  of  the  doctrine  so  asserted  by  appellant  has 
been  announced  by  Justice  Williams  in  the  case  of  Houston  &  T.  C. 
Ry.  Co.  v.  Dallas,  98  Texas,  396. 

Counsel  for  appellant  likewise  objected  to  the  introduction  of  the 
resolutions,  holding  that  the  same  were  void  because  not  shown  to  be 
in  writing  nor  published  in  the  official  paper  of  the  city  and  deposited 
with  the  secretary ;  and  further,  because  they  w.ere  not  styled :  "Be  it 
ordained  by  the  city  council  of  the  City  of  Belton,"  as  required  by 
law,  and  because  they  authorized  and  provided  for  the  condemnation 
and  taking  of  property,  imposed  a  penalty  and  forfeiture,  and  that 
under  our  statutes  this  could  only  be  done  by  a  general  ordinance,  and 
that  the  same  must  b£  published,  etc.,  ten  days  before  becoming  ef- 
fective, as  provided  in  article  557.  (See  articles  404,  464,  557,  559, 
Eev.  Stats.) 

From  a  review  of  the  foregoing  authorities  we  are  inclined  to  be- 
lieve that  where  the  thdng  complained  of  is  clearly  a  nuisance  per  se, 
coming  within  the  definition  of  a  nuisance  either  under  our  statute  or 
by  the  common  law,  then  the  authority  for  its  abatement  clearly  exists 
in  the  city,  and  that  a  city  could  so  abate  it  irrespective  of  whether 
there  was  any  ordinance  upon  the  subject  or  not,  and  might  possibly 
proceed  to  do  it  under  an  order  of  its  city  council.  But  we  hold  that  in 
all  cases  where  the  thing  complained  of  is  not  a  nuisance  per  se,  that 
no  such  authority  exists.  So  in  the  present  case,  without  intending  to 
intimate  or  hold  that  the  structure  complained  of  is  or  is  not  a  nui- 
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sance  under  the  facts,  we  sustain  the  assignment  complaining  of  the 
action  of  the  court  in  peremptorily  instructing  the  jury  to  find  on  this 
issue  in  behalf  of  appellees,  because  the  questions  raised  by  the  plead- 
ings and  by  the  evidence  were  questions  of  fact  for  the  consideration 
of  the  jury  under  proper  instructions  from  the  court. 

During  the  progress  of  the  trial  appellant  offered  to  show  by  its  en- 
gineer Rutledge  that,  in  his  opinion,  it  was"  not  feasible  to  put  in  a 
grade  crossing  over  plaintiff's  tracks  at  the  place  in  question,  but  upon 
objection  of  appellees  he  was  not  permitted  to  give  his  opinion  upon 
this  subject.  It  was  shown  from  the  bill  of  exceptions  taken  to  this 
ruling  that  the  witness  was  a  civil  engineer — had  had  some  eighteen 
years  experience  in  the  construction  of  railroads,  including  the  grading 
of  tracks  at  crossings,  the  building  of  bridges,  viaducts,  etc.;  and  as  a 
further  predicate  for  the  introduction  of  such  evidence  he  testified  that 
he  was  familiar  with  the  crossing  in  question,  had  taken  measure- 
ments concerning  the  same,  and  had  testified  to  the  physical  conditions 
surrounding  the  crossing,  including  the  depth,  length  and  breadth  of 
the  cut  through  which  the  railroad  tracks  ran  at  the  point,  and  gave 
various  elevations  and  other  data  pertaining  to  the  crossing.  We  think 
this  evidence  was  competent.  It  came  clearly  within  the  rule  of  law 
permitting  expert  testimony.  (See  Lawson  on  Expert  &  Opinion  Evid., 
pp.  5  to  7;  Elliott  on  Evid.,  vol.  2,  sec.  1059;  Wigmore  on  Evid.,  vol. 
1,  sees.  555  et  seq.)  This  evidence  was  offered  for  the  purpose  of 
showing  the  impracticability  of  constructing  a  grade  crossing  at  the 
place  in  question.  The  pleadings  raised  the  issue  as  to  whether  it  was 
practicable  to  construct  a  grade  crossing  over  the  tracks  of  appellant 
at  the  point  in  question  on  account  of  the  danger  to  the  public  in  op- 
erating its  trains.  In  this  character  of  suit,  where  the  city  is  seeking 
by  mandamus  to  compel  appellant  to  put  in  a  grade  crossing,  it  is  com- 
petent for  the  company  to  show  thrit  it  is  impracticable  or  impossible 
to  maintain  a  grade  crossing  under  the  circumstances,  or  that  it  is  un- 
reasonable to  so  require  it,  on  account  of  the  existence  of  danger  to  the 
public  at  said  crossing.  Hence  the  evidence  showing  that  it  was  not 
feasible  or  tending  to  meet  the  issue  was  relevant,  and  therefore  admis- 
sible.    (See  Houston  &  T.  C.  By.  Co.  v.  City  of  Dallas,  supra.) 

In  the  view  we  take  of  the  case,  we  regard  it  unnecessary  to  con- 
sider the  remaining  assignments  of  error. 

For  the  reasons  indicated,  we  think  the  judgment  of  the  court  below 
should  be  reversed  and  the  cause  remanded,  and  it  is  so  ordered. 

Reversed  and  remanded. 


Missouri,  Kansas  &  Texas  Railway  Company  et  al.  v.  J.  S. 

Vandiver. 

Decided  November  10,  1909. 

1. — Mental  Suffering: — Damages — Evidence— Transportation  of  Corpse. 

In  an  action  for  mental  suffering  caused  by  delay  in  transporting  the  corpse 
of  plaintiff's  wife,  it  was  improper  to  admit  plaintiffs  testimony  that  the 
conductor  told  him  that  the  hody  was  on  the  same  train  in  which  he  was  then 
traveling  toward  the  place  for  interment,  it  being  on  another  and  later  train, 
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which  fact  he  first  discovered  on  reaching  the  destination.     Such  misstatement 
did  not  tend  to  aggravate  his  mental  suffering — rather  the  contrary. 

ft. — Same — Suffering  of  Relatives. 

Plaintiff  suing  for  damages  by  delay  in  the  transportation  of  the  body  of  his 
wife  by  rail  to  the  place  of  interment,  could  not  recover  by  reason  of  mental 
Buffering  sustained  by  his  daughter  and  sister-in-law  by  reason  of  such  delay, 
and  evidence  thereof  was  improperly  admitted. 

3. — Evidence — Error — Trial  by  Court. 

The  admission  of  improper  evidence  over  objection,  by  the  court  trying  a 
cause  without  a  jury,  will  be  held  cause  for  reversal  where  it  is  not  shown  to 
have  been  excluded  from  consideration  by  the  court  in  making  his  findings. 

Appeal  from  the  County  Court  of  Tarrant  County.  Tried  below  be- 
fore Hon.  John  L.  Terrell. 

Spoonts,  Thompson  &  Barwise  and  W.  H.  Francis,  for  appellants. — 
The  testimony  of  the  plaintiff  as  to  what  was  said  by  the  conductor  is 
immaterial,  irrelevant,  not  binding  upon  the  defendants,  and  should 
not  have  been  admitted  or  considered  by  the  court. 

Damages  for  mental  anguish  of  the  daughter  and  sister-in-law  not 
being  recoverable  by  plaintiff,  the  court  erred  in  admitting  the  testi- 
monv  showing  such  mental  anguish  of  said  relatives  over  the  objections 
made.    Gulf,  C.  &  S.  F.  By.  Co.  v.  Dickens,  118  S.  W.,  612. 

• 

J  as.  C.  Scott,  for  appellee. — I  submit  that  as  the  case  was  tried  be- 
fore the  court  no  reversible  error  occurred.  It  will  surely  distress  any 
intelligent  man  to  see  the  grief  of  his  child  and  sister  over  such  a  loss. 
No  error  was  committed  in  proving  the  assurance  of  the  conductor 
that  the  casket  was  on  the  train.  The  conductors  were  in  charge  of 
the  train,  and  can  not  be  justified  or  excused  for  misleading  the  plain- 
tiff. Western  U.  Tel.  Co.  v.  Cooper,  71  Texas,  511 ;  Wells  Farsro  Exp. 
Co.  v.  Fuller,  13  Texas  Civ.  App.,  611;  Hale  v.  Bonner  &  Eddy,  82 
Texas,  33. 

KEY,  Associate  Justice. — Appellee  instituted  this  suit  for  the  re- 
covery of  damages  caused  by  alleged  delay  in  the  transportation  of  the 
body  of  his  deceased  wife  between  Ft.  Worth,  Texas,  and  St.  Louis, 
Missouri.  The  principal  item  of  damage  was  mental  suffering,  alleged 
to  have  been  sustained  by  the  plaintiff  and  his  daughter  and  his  wife's 
sister. 

There  was  a  non-jury  trial,  which  resulted  in  a  judgment  for  the 
plaintiff  for  $260,  and  the  defendants  have  appealed. 

The  assignments  of  error  are  addressed  to  the  action  of  the  court  in 
permitting  the  plaintiff  to  testify  that  after  he  left  Ft.  Worth,  and 
while  in  transit,  the  conductor  on  the  train  told  him  that  the  body  of 
his  wife  was  on  the  same  train,  and  in  allowing  proof  that  his  daughter 
and  sister-in-law  were  greatly  distressed  and  grieved  when  they  ascer- 
tained that  the  body  was  not  on  the  train  and  did  not  reach  St.  Tiouis 
until  several  hours  after  they  and  the  plaintiff  reached  there,  and  in 
considering  the  facts  referred  to  in  deciding  the  case.  In  his  written 
conclusions  of  fact  the  judge  found  in  accordance  with  the  testimony 
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referred  to,  and  therefore,  in  the  absence  of  a  showing  that  such  facts 
were  not  considered  by  him  in  the  final  determination  of  the  case,  the 
appeal  must  be  disposed  of  upon  the  theory  that  they  were  so  con- 
sidered. The  plaintiff's  suit  was  based  upon  mental  anguish  caused  by 
the  carrier's  delay  in  not  carrying  the  body  of  his  wife  on  the  same 
train  that  he  was  carried  on,  and  in  not  delivering  it  in  St.  Louis  by 
the  time  he  reached  there.  This  being  the  nature  of  his  case,  it  neces- 
sarily follows  that  the  plaintiff  could  not  have  suffered  mental  anguish 
until  he  ascertained  that  the  body  was  not  being  carried  on  the  train 
upon  which  he  was  traveling.  Therefore,  the  statement  of  the  con- 
ductor that  the  body  was  on  the  train,  though  such  statement  was  un- 
true, could  not  have  caused  the  plaintiff  any  distress  of  mind.  On  the 
contrary,  such  untrue  statement,  if  relied  on,  must  have  tended  to 
prevent  mental  distress. 

The  plaintiff  was  not  entitled  to  recover  any  damages  on  account  of 
mental  anguish  sustained  by  his  daughter  and  sister-in-law  as  a  result 
of  the  delay  in  transporting  the  corpse,  and  the  trial  court  erred  in 
admitting  and  considering  the  testimony  referred  to  upon  that  sub- 
ject. (Gulf,  C.  &  S.  F.  Rv.  Co.  v.  Overton,  101  Texas,  583,  110  S. 
W.,  736.) 

For  the  errors  indicated  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


Western  Union  Telegraph  Company  v.  W.  L.  McDonald. 

Decided  November  10,  1909. 

1. — Telegraph  Company — Failure  to  Transmit  Message— Mental  Anguish. 

Where  it  appeared  from  the  evidence  that  but  for  the  negligence  of  a  tele- 
graph company  in  failing  to  transmit  a  message,  the  funeral  of  plaintiff's  father 
could  and  would  have  been  postponed  until  the  plaintiff  arrived,  the  plaintiff  is 
entitled  to  recover  for  the  mental  suffering  caused  by  being  deprived  of  seeing 
his  father  before  he  was  buried.- 

2. — Same — Construction  of  Line— Negligence. 

A  telegraph  company  may  be  liable  in  damages  for  so  constructing  and  main- 
taining its  wires  as  to  subject  them  to  contact  with  other  wires,  or  For  delay  in 
discovering  and  removing  such  trouble,  whereby  the  transmission  of  a  message 
may  be  prevented. 

Appeal  from  the  District  Court  of  Grimes  County.  Tried  below 
before  Hon.  S.  W.  Dean. 

N.  L.  Lindsley,  J.  W.  Lewis  and  Dean,  Humphrey  &  Powell  (Geo. 
H.  Fearona,  of  counsel),  for  appellant. — [Third  assignment  of  error.] 
The  trial  court  erred  in  the  following  paragraph  of  the  general  charge 
to  the  jury,  to  wit: 

"If  you  believe  from  a  preponderance  of  the  evidence  that  the  de- 
fendant company  was  guilty  of  'negligence*  in  not  transmitting  the 
message  to  Navasota  in  time  for  it  to  be  sent  from  there  to  Anderson 
before  the  funeral,  and  believe  that  but  for  such  negligence,  if  you  find 
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the  company  was  negligent,  the  message  would  have  been  delivered  at 
Anderson  before  the  funeral,  and  that  if  it  had  been  delivered  the 
funeral  would  have  been  postponed,  then  you  will  find  for  the  plain- 
tiff and  assess  his  damages  at  such  sum  as  in  your  sound  judgment 
will  compensate  him  for  the  mental  distress  that  he  suffered  by  reason 
of  the  failure  to  be  present  at  the  funeral  of  his  father  and  to  view  his 
remains." 

[Fourth  assignment  of  error.]  The  trial  court  erred  in  the  follow- 
ing paragraph  of  the  general  charge  to  the  jury,  to  wit: 

"On  the  other  hand,  if  you  believe  from  the  evidence  that  the  cause 
of  the  trouble  to  defendant's  wires  was  the  falling  of  the  electric- 
light  wire  across  the  same,  and  that  defendant  was  guilty  of  negligence 
in  so  constructing  and  maintaining  its  said  wires  as  to  subject  them  to 
such  trouble,  or  that  defendant  w$s  guilty  of  negligence  in  not  sooner 
discovering  and  removing  said  trouble,  you  will  find  for  plaintiff,  un- 
less you  shall  find  for  defendant  under  other  paragraphs  of  this 
charge." 

[Fifth  assignment  of  error.]  "The  trial  court  erred  in  that  portion 
of  its  general  charge  to  the  jury  quoted  in  the  fourth  assignment  of  er- 
ror, for  that  there  was  no  evidence  showing  that  the  defendant  was 
negligent  in  so  constructing  and  maintaining  its  wires  as  to  subject 
them  to  damage  from  the  falling  of  the  electric-light  wires  across  them, 
and  the  evidence  does  not  raise  the  question  of  negligence  of  the  de- 
fendant in  the  construction  and  maintenance  of  its  wires  so  as  to  sub- 
ject them  to  trouble  from  the  falling  of  the  electric-light  wires  across 
them." 

Gordon  Boone,  John  M.  King  and  Geo.  D.  Neal,  for  appellee. 

JAMES,  Chief  Justice. — This  action  is  based  on  this  telegram: 

uLogansport,  La.,  Mar.  13,  1903. 
"Judge  J.  G.  McDonald, 

"via  Navasota,  Anderson,  Texas. 
"Missed  connection;  postpone  funeral  until   tomorrow;   will   arrive 
tonight,  midnight.    Rush.  W.  L.  McDonald." 

The  petition  alleged  that  at  the  time  the  message  was  delivered  to 
defendant's  agent  plaintiff  informed  him  that  the  funeral  the  telegram 
referred  to  was  that  of  his  father;  that  he  paid  the  agent  for  trans- 
mitting it  to  Navasota,  and  for  the  telephone  charges  from  there  to 
Anderson  where  his  father  died ;  that  defendant  failed  to  transmit  the 
message  via  Navasota  to  Anderson  as  aforesaid;  that  if  it  had  been 
promptly  transmitted  and  delivered  the  burial,  which  took  place  at 
3  p.  m.  of  March  13th,  could  and  would  have  been  postponed  until 
March  14th,  when  he  could  and  would  have  been  present,  etc.,  but  by 
reason  of  said  failure  to  transmit  same  plaintiff  was  deprived  of  being 
at  the  funeral  and  burial,  and  of  seeing  his  father  before  he  was  buried, 
by  reason  of  which  he  has  suffered  great  mental  distress,  etc. 

The  answer  was  a  general  denial ;  also,  first,  that  at  the  time  the 
message  was  delivered  at  Logansport  defendant's  lines  and  appliances 
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were  disabled,  blown  down  and  burnt  out  by  violent  winds,  rains  and 
electrical  disturbances;  that  part  of  the  lines  over  which  the  message 
must  have  gone  out  of  Logansport  remained  so,  without  fault  of  de- 
fendant, until  after  six  o'clock  p.  m.  of  that  day,  which  was  as  soon  as 
defendant  could  restore  same  and  transmit  the  message  in  the  exercise 
of  reasonable  care  and  diligence. 

Second.  That  said  agent  advised  plaintiff  that  the  message  could 
not  be  then  sent  for  the  above  reason,  and  requested  him  to  withhold  it 
and  send  it  from  some  point  on  bis  route,  where  it  might  be  safely  and 
expeditiously  transmitted;  and  when  said  agent  received  the  message 
at  Logansport  he  did  so  with  the  distinct  understanding  that  it  was 
subject  to  such  delay  as  might  arise  from  said  conditions. 

Third.  That  the  message  was  by  direction  and  agreement  of  plain- 
tiff to  be  transmitted  to  defendant's  office  at  Plantersville,  Texas,  and 
from  thence  by  telephone  to  Anderson,  and  that  the  telephone  line  from 
said  place  to  Anderson,  which  was  not  in  defendant's  control,  was  during 
the  whole  day  of  March  13th,  down,  and  communication  over  it  was 
impossible,  and  that  if  defendant  had  been  able  to  transmit  the  mes- 
sage to  Plantersville,  that  its  agent  there  could  not  have  possibly  com- 
municated it  to  Anderson  on  that  day. 

Fourth.  That  it  was  wholly  impracticable  for  said  funeral  to  have 
been  postponed  later  than  3  p.  m.  of  the  13th,  at  which  time  it  was 
impossible  for  plaintiff  to  have  been  at  Anderson. 

The  verdict  was  for  plaintiff. 

The  only  proposition  advanced  by  appellant  in  connection  with  its 
first  and  second  assignments  of  error,  which  proposition  is  all  we  can 
consider,  is  as  follows::  "The  fact  that  the  funeral  of  plaintifFs 
father  took  place  in  his  absence  will  not  entitle  the  plaintiff  to  recover 
against  the  defendant  for  a  delay  in  delivering  a  message  to  those  in 
charge  of  the  funeral  requesting  a  postponement  of  the  funeral,  where 
those  in  charge  knew  that  it  was  impossible  for  plaintiff,  under  any 
circumstances,  to  arrive  until  several  hours  after  the  time  of  the 
burial."  As  there  was  testimony  showing  that  the  funeral  could  and 
would  have  been  postponed,  we  see  no  force  in  the  proposition.- 

In  reference  to  the  third  assignment,  we  conclude  that  when  the  en- 
tire charge  is  read  and  considered  the  error  in  a  certain  paragraph,  of 
which  appellant  complains,  does  not  exist. 

The  fourth  and  fifth  assignments  are  overruled  for  the  reason  that 
we  find  testimony  showing  that  defendant's  wires  were  disabled  by  cer- 
tain electric-light  wires  having  fallen  across  them.  The  proposition,  as- 
serting the  contrary  of  this,  is  not  well  founded. 

The  sixth,  seventh  and  eighth  assignments  are  overruled,  for  we  find 
there  was  evidence  which  fairly  and  amply  supports  the  verdict.  Af- 
firmed. 

Affirmed. 

Writ  of  error  refused. 
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Homer  P.  Mayo  v.  Abb  Goldman. 

Decided  November  11,  1909. 

1.— Slander— Words  Actionable  Per  Se— Malice. 

To  impute  to  a  clerk  the  charge  that  he  had  been  bribed  to  betray  his 
employer's  interest  is  actionable  per  se,  as  affecting  him  injuriously  in  his 
occupation,  though  not  charging  him  with  a  crime.  Malice  in  such  case  is 
presumed,  and  it  was  error  to  instruct  a  finding  for  defendant  unless  the  jury 
believed  that  the  charge  was  made  maliciously. 

2. — Same— Damages. 

Plaintiff  was  entitled  to  recover  at  least  nominal  damages,  for  the  use  by 
defendant  of  language  concerning  him  which  was  actionable  per  se,  irrespective 
of  the  existence  of  any  intent  by  defendant  to  injure  him. 

3. — Same — Loss  of  Employment. 

The  manager  of  a  mercantile  company,  being  dissatisfied  with  the  conduct 
of  an  employee,  discharged  him,  using  actionable  language  concerning  him  in 
doing  so.  In  an  action  against  such  manager  personally  for  slander  the  dis- 
charge by  the  company  could  not  be  taken  to  be  a  result  of  the  slanderous 
words  of  the  manager  and  made  a  ground  for  damages. 

Appeal  from  the  District  Court  of  Lamar  County.  Tried  below  be- 
fore Hon.  T.  D.  Montrose. 

Dudley  &  Dudley  and  D.  B.  Sturgeon,  for  appellant. — The  only  issue 
under  the  pleadings  was  whether  or  not  the  defendant  uttered  and 
spoke  the  alleged  slanderous  words.  The  words,  if  spoken  by  the  de- 
fendant, are  actionable  per  se  without  proof  of  injury  or  damages,  and 
it  was  not  necessary  to  a  recovery  by  plaintiff  that  the  defendant  in 
uttering  the  slanderous  words  should  have  done  so  maliciously. 
Zeliff  v.  Jennings,  61  Texas,  458;  Saunders  v.  Hall,  22  Texas  Civ. 
App.,  282. 

To  charge  one  with  dishonesty  in  his  business  or  employment  is  ac- 
tionable per  se,  and  no  injury  or  damage  need  be  proved.  Zeliff  v. 
Jennings,  61  Texas,  466;  Newell  on  Libel  and  Slander,  84,  168,  193, 
195,  196,  197. 

The  court  erred  in  giving  the  special  charge  asked  by  the  defendant, 
to  the  effect  that  although  the  jury  should  find  for  plaintiff  under  the 
general  charge  they  could  not,  in  estimating  his  damages,  allow  him 
anything,  by  reason  of  the  fact  that  he  lost  employment  with  the  Gold- 
man Grocer  Co.  Abe  Goldman  individually,  and  as  president  of  the 
Goldman  Grocer  Co.,  are  distinct  legal  entities,  and  loss  of  employment 
resulting  from  the  slanderous  words  is  recoverable.  Missouri  Pac.  Ey. 
Co.  v.  Bichmond,  73  Texas,  513. 

Moore  &  Park,  for  appellee. — The  language  alleged  to  be  defama- 
tory must  be  construed  as  a  whole;  that  is,  the  words  must  be  con- 
strued in  connection  with  other  parts  of  the  conversation  and  be  inter- 
preted as  they  would  be  understood  by  the  hearers,  taking  into  consid- 
eration the  accompanying  explanations  and  the  surrounding  circum- 
stances which  are  known  to  the  hearers.  Thus  construed,  the  language 
attributed  to  defendant  was  not  actionable  per  se,  and  there  being  no 
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special  damage  alleged  or  proven,  the  court  did  not  err  in  giving  the 
charge  complained  of  in  this  assignment.  Ellis  v.  Whitehead,  95 
Mich.,  115;  Ritchie  v.  Etneins,  73  Mfch.,  563;  Hull  v.  Adkins,  50  Mo., 
114;  Trumble  v.  Foster,  87  Mo.,  49;  Clark  v.  Bohms,  37  S.  \V\,  349; 
Niderer  v.  Hall,  67  Cal.,  79;  25  Cyc,  250;  Blackburn  v.  Clark,  41  S. 
W.,  430;  Fawsett  v.  Clark,  30  Am.*  Rep.,  481. 

The  alleged  defamatory  words  attributed  to  defendant,  construed  in 
connection  with  the  accompanying  explanations  and  surrounding  cir- 
cumstances, were  not  actionable  per  se,  and  no  special  damage  having 
been  alleged  or  proven,  no  other  judgment  than  the  one  rendered 
could  have  been  rendered.  Fleming  v.  Mattison,  114  S.  W.,  650; 
Townsend  on  Slander  and  Libel,  sec.  59;  Worthington  v.  Wade,  82 
Texas,  28;  Galveston  v.  Morton,  58  Texas,  416;  Emerson  v.  Emerson, 
35  S.  W.,  426. 

WILLSON,  Chief  Justice. — Appellee  was  the  president  and  man- 
ager of  the  Goldman  Grocer  Company,  a  concern  engaged  in  a  whole- 
sale grocery  business  in  the  city  of  Paris.  Appellant  was  an  employe 
of  said  company — as  "utility  man,"  he  testified.  His  duty,  it  seems, 
was  to  keep  his  employer  advised  as  to  its  stock  and  the  market  price 
of  goods  it  handled.  One  Webber  was  a  traveling  salesman  for  dealers 
in  grocers'  specialties,  including  pickles,  preserves,  etc.  In  June,  1904, 
while  in  Paris,  Webber  endeavored  to  sell  to  appellant  as  the  manager 
of  the  Goldman  Grocer  Company  a  carload  of  pickles,  and  during  the 
negotiations,  as  claimed  by  appellee,  presented  to  Mayo  certain  jellies, 
preserves,  etc.  The  acceptance  by  Mayo  of  the  gift,  as  claimed  by  ap- 
pellee, was  a  violation,  it  seems,  of  the  rules  controlling  in  the  conduct 
of  the  grocer  company's  business,  and  appellee  protested  against  it. 
In  doing  so,  according  to  the  testimony  on  the  part  of  appellant,  ap- 
pellee in  the  presence  of  Webber  and  other  parties  charged  him  (appel- 
lant) with  having  been  bribed  by  Webber,  and  thereupon  as  president 
and  manager  of  said  grocer  company  discharged  him  from  his  employ- 
ment for  said  company.  On  the  ground  that  the  charge  was  slander- 
ous and  had  resulted  in  injury  to  him,  appellant  commenced  and 
prosecuted  the  action  for  damages,  resulting  in  the  judgment  in  appel- 
lee's favor,  from  which  this  appeal  is  prosecuted. 

The  first  assignment  complains  of  the  action  of  the  court  in  instruct- 
ing the  jury,  in  effect,  to  find  for  appellee,  notwithstanding  they  be- 
lieved he  had  charged  appellant  with  having  been  bribed,  as  alleged, 
unless  they  also  believed  that  the  charge  was  made  maliciously.  Appel- 
lant's contention  is  that  the  words  alleged  to  have  been  spoken  of  and 
concerning  him  by  appellee  were  slanderous  per  se,  and,  therefore,  that 
it  was  immaterial,  so  far  as  his  right  to  recover  actual  damages  was 
concerned,  whether  they  were  spoken  maliciously  or  not.  We  think  the 
contention  must  be  sustained.  According  to  the  testimony  admitted  on 
appellant's  behalf,  appellee,  in  an  angry  manner  and  in  the  presence  of 
several  parties,  charged  Webber  with  having  bribed  appellant,  and 
charged  appellant  with  having  been  bribed  by  Webber,  and  thereupon 
discharged  him.  The  general  rule  is  that  "oral  words,  however  op- 
probrious,  are  not  actionable  without  proof  of  special  damage,  unless 
they  impute  to  another  the  commission  of  a  crime."     18  Am.  &  Eng. 
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Ency.  Law,  2d  ed.,  pp.  908,  944,  965.     To  impute  to  a  clerk  that  he 
has  been  bribed  in  connection  with  the  discharge  of  duties  he  owes  his 
employer,  does  not  charge  him  with  a  crime  known  to  our  laws,  and, 
therefore,  we  are  of  the  opinion  that  the  imputation  charged  to  ap- 
pellee did  not  bring  his  case  within  the  general  rule.     An  exception, 
however,  to  the  rule  as  well  established,  perhaps,  as  the  rule  itself,  is 
that  "words  which  affect  a  person  injuriously  in  his  office,  profession 
or  occupation,  are  actionable  per  se,  though  they  are  oral,  regardless  of 
the  fact  that  they  do  not  impute  the  commission  of  any  crime."    Id., 
p.  965.     To  impute  to  a  clerk  that  he  has  been  bribed  to  betray  the 
confidence  of  his  employer,  unquestionably  tends  to  injure  him  in  his 
vocation,   and,   if   the   imputation   is   false,   it   is   per  se   slanderous. 
Fowles  v.  Bowen,  30  N.  Y.,  20;  Missouri  Pac.  Ry.  Co.  v.  Richmond, 
73  Texas,  573.    We  understand  the  rule  to  be  that  when  words  spoken 
are  per  se  slanderous,  because  they  impute  a  crime  or  because  they 
tend  to  injuriously  affect  the  complainant  in  his  business,  or  trade  or 
calling,   he  is  entitled   to  recover  at  least  nominal   damages,  if  the 
speaking  thereof  is  not  privileged  and  if  the  imputation  they  convey  is 
false.     In  such  a  case,  in  the  absence  of  evidence  tending  to  show  the 
contrary,  it  will  be  presumed  that  the  words  were  spoken  maliciously. 
In  the  case  we  are  considering  there  was  no  testimony  tending  to  show 
that  the  words  as  charged,  if  used  at  all  by  appellee,  were  used  jocu- 
larly or  otherwise  innocently,  and  were  not  intended  to  convey  the  im- 
putation claimed  for  them.    Hence,  an  issue  as  to  whether  they  were 
spoken  maliciously  or  not  was  not  raised  by  the  evidence.    Under  such 
circumstances,  in  charging  the  jury,  we  think  the  court  should  have 
given  effect  to  the  presumption  to  be  indulged  in  such  cases,  by  as- 
suming that  the  words,  if  spoken  at  all,  were  spoken  maliciouslv.    Belo 
v.  Fuller,  84  Texas,  450;  Ledgerwood  v.  Elliott,  51  S.  W.,  872';  Brown 
v.  Durham,  42  S.  W.,  331. 

'  Another  portion  of  the  court's  charge  to  the  jury  instructed  them  to 
find  for  appellee,  notwithstanding  they  might  believe  he  uttered  the 
words  as  alleged,  if  they  further  believed  that  such  words  at  the  time 
and  under  the  circumstances  of  their  use  "did  not  charge  plaintiff  with 
being  bribed,  or  accepting  a  bribe/'  and  were  "not  intended  by  defend- 
ant to  injure  plaintiff  and  charge  him  with  acting  dishonesrtly,  and," 
the  charge  continued,  "you  believe  from  the  evidence  plaintiff  suffered 
no  injury  therefrom ;  or  if  you  believe  from  the  evidence  none  of  those 
present  understood  it  as  charging  plaintiff  with  accepting  a  bribe,  or 
being  bribed,  or  of  acting  dishonestly,  as  alleged  by  plaintiff/'  The 
specific  objection  urged  to  such  instructions  is  that,  the  words  being 
per  se  actionable,  appellant  was  entitled  to  recover  "without  proof  of 
injury  or  special  damages,  and  without  proof  that  defendant  thereby 
intended  to  injure  him."  For  reasons  suggested  in  disposing  of  the 
first  assignment,  this  contention  on  the  part  of  the  appellant  also  must 
be  sustained.  If,  as  we  think  is  true,  the  words  charged  to  have  been 
spoken  were  per  se  slanderous,  and  if  they  were  spoken  as  charged, 
and  the  imputation  they  conveyed  was  a  false  one,  appellant  was  en- 
titled to  recover  at  least  nominal  damages,  without  regard  to  appellee's 
intent  in  speaking  them.  18  Am.  &  Eng.  Ency.  Law  (2d  ed.),  p.  1088; 
Irwin  v.  Cook,  24  Texas,  244. 
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At  appellee's  request  the  court  instructed  the  jury  if  they  found  for 
appellant  not  to  "allow  him  anything  by  reason  of  the  fact  that  he 
lost  employment  with  the  Goldman  Grocer  Company."  Appellant  in- 
sists that  the  instruction  was  erroneous,  "because  Abe  Goldman  indi- 
vidually and  as  president  of  the  Goldman  Grocer  Company  are  dis- 
dinct  legal  entities,  and  loss  of  employment  resulting  from  the  slander- 
ous words  is  recoverable."  The  assignment  presenting  this  contention 
is  overruled.  Appellant,  it  appeared,  was  not  discharged  by  the  Gold- 
man Grocer  Company  as  a  result  and  because  of  the  use,  as  charged, 
by  Goldman  of  the  slanderous  words,  but  because  Goldman  as  the 
president  and  manager  of  the  company  was  dissatisfied  with  what  he 
believed  to  be  his  conduct  while  in  the  service  of  the  company. 

For  the  error  referred  to  in  the  trial  court's  charge,  the  judgment  is 
reversed  and  the  cause  is  remanded  for  a  new  trial. 

Reversed  and  remanded. 


T.  S.  Hatton  v.  Bodan  Lumber  Company. 

Decided  November  11,  1909. 


1. — Vendor  and  Purchaser — Lien — Payment — Subrogation — Legal  Title. 

One  who  furnished  money  to  a  purchaser  of  land  to  discharge  notes  secured 
by  a  vendor's  lien  retained  in  the  deed  by  a  former  vendor  and  of  which  such 
purchaser  had  assumed  the  payment,  under  an  agreement  with  the  latter  sub- 
rogating him  as  security  for  the  uoney  so  furnished  to  the  lien  securing  the 
notes  so  discharged,  acquired  a  lien  only,  and  not  the  superior  legal  title.  He 
could  not  rescind  the  former  sale  for  nonpayment,  but  was  compelled  to  resort 
to  foreclosure  of  his  lien,  to  which  action  a  subsequent  purchaser  of  the  land 
was  a  necessary  party;  and  hence  could  not  recover  in  an  action  of  trespass 
to  try  title,  the  land  and  the  timber  growing  therein  from  one  who  had  purchased 
such  growing  timber  from  the  holder  of  the  title  of  the  original  vendee.  The 
latter  was  entitled  to  recover  the  timber  and  damages  for  the  issuance,  in  such 
action,  of  an  injunction  restraining  him  from  removing  it. 

2. — Same— Case  Stated. 

A.  sold  land  to  6.,  reserving  in  his  deed  a  lien  to  secure  notes  given  for  the 
purchase  money.  B.  sold  to  C,  who  assumed  the  payment  of  such  purchase 
money  notes.  C.  conveyed  the  growing  timber  on  the  land  to  D.  and  after- 
wards sold  the  land  itself  to  E.,  who  in  turn  assumed  the  notes,  and  who  fur- 
nished the  money  with  which  C.  paid  them  off.  Held,  that  E.,  if  entitled  to 
subrogation  to  the  lien  of  the  notes  by  arrangement  with  C,  did  not  thereby 
become  the  legal  owner  of  the  timber  as  against  D.,  nor  entitled  to  recover  it 
from  him,  together  with  the  land,  in  an  action  of  trespass  to  try  title. 

3. — lien — Payment — Subrogation. 

Where  notes  for  purchase  money  of  land  were  paid  by  a  subsequent  pur- 
chaser, who  had  assumed  them,  with  money  advanced  for  the  purpose  by  another, 
the  lien  is  discharged,  in  the  absence  of  an  agreement  between  them  that  it  shall 
be  kept  alive  for  the  protection  of  the  person  so  advancing  the  money,  and  he  be 
subrogated  thereto. 

4. — Findings  of  Court — Presumption. 

Facts  supported  by  evidence,  and  not  inconsistent  with  the  facts  found, 
will  be  presumed  in  support  of  the  judgment  rendered. 

5. — Seed — Failure  of  Consideration. 

Failure  of  consideration  for  the  conveyance  of  an  interest  in  land  does  not 
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make  the  conveyance  ipso  facto  void;  it  merely  entitled  the  grantee  to  rescind, 
and  is  not  available  to  others  to  defeat  the  title. 

6. — Minor — Deed — Disaffirmance. 

The  deed  of  a  minor  is  voidable  only,  subject  to  repudiation  within  a  reason- 
able time  after  attaining  majority,  and  then  only  on  returning  the  consideration, 
if  still  in  the  minor's  possession. 

7.— Same. 

Evidence  of  probate  proceedings  and  conveyances  considered  and  held  to  show 
an  intention  to  ratify  rather  than  to  repudiate  a  conveyance  of  land  by  minors. 

8. — Tenants  in  Common. 

One  owning  an  insterest  in  growing,  timber  only  as  tenant  in  common  thereof 
with  the  owner  of  the  land,  had  a  right  to  cut  and  remove  the  timber  to  the 
extent  of  his  interest. 

Appeal  from  the  District  Court  of  Cherokee  County.  Tried  below 
before  James  P.  Gibson,  Esq.,  Special  Judge. 

Donley  &  Qvinn,  for  appellant. — Where  land  is  sold  on  credit,  and 
the  vendor's  lien  retained  in  the  deed  and  notes,  the  legal  title  remains 
in  the  party  selling  said  land  and  holding  said  notes  until  the  notes  are 
fully  paid.  2  Sayles'  Beal  Estate,  568,  art.  893;  Ransom  v.  Brown, 
63  Texas,  188;  Slaughter  v.  Owen,  60  Texas,  668;  Tom  v.  Wollhoefer, 
61  Texas,  277. 

A  party  buying  land  on  credit,  with  vendor's  lien  retained  in  the 
notes  executed  by  him  and  in  the  deed  under  which  he  claims  the  land, 
only  owns  or  holds  an  equity  or  equitable  title  to  the  land  until  the 
notes  or  purchase  money  is  paid  by  him,  and  such  party  could  convey 
an  equity  in  the  land  or  timber  only  if  he  should  sell  before  the  notes 
were  paid  by  him.    2  Sayles'  Beal  Estate  Laws,  629,  631. 

A  party  furnishing  money  to  pay  off  a  vendor's  lien  on  land  at  the 
request  of  the  party  who  is  to  pay  the  notes,  and  with  an  understand- 
ing between  the  parties  that  the  party  so  furnishing  the  money  shall 
be  subrogated  to  all  the  rights  of  the  original  owners  and  holders  of 
the  vendor's  lien  notes,  and  the  money  so  acquired  is  paid  to  discharge 
the  original  debt,  the  party  so  furnishing  the  money  is  subrogated  to 
and  stands  in  the  same  relation  to  the  vendee  or  party  who  is  to  pay 
said  notes  as  the  original  vendor  would  stand  if  said  debt  had  not  been 
paid,  and  said  party  so  paying  or  furnishing  the  money  to  pay  would 
have  superior  title  to  the  land  that  he  furnished  money  to  discharge 
the  lien  on  or  against.  2  Sayles'  Real  Estate  Laws  of  Texas,  572,  art. 
896  et  al.;  Hicks  v.  Morris,  57  Texas,  658;  Dillion  v.  Kaufman,  58 
Texas,  676;  Joiner  v.  Perkins,  59  Texas,  300;  Wahrmund  v.  Merritt, 
60  Texas,  24;  Kallman  v.  Ludenacker,  9  Texas  Civ.  App.,  182;  Eylar 
v.  Evlar,  60  Texas,  315;  Pridgin  v.  Warn,  79  Texas,  588;  Oury  v. 
Saunders,  77  Texas,  278;  Crafts  v.  Daugherty,  69  Texas,  477:  Cattle 
Co.  v.  Boon,  73  Texas,  549;  Pierce  v.  Moreman,  84  Texas,  596,  600; 
Thompson  v.  Robinson,  93  Texas,  165;  Gardener  v.  Griffith,  93  Texas, 
355 ;  White  v.  Cole,  87  Texas,  500 ;  Davis  v.  Hertman,  19  Texas  Civ. 
App.,  442 ;  Jackson  v.  Bradshaw,  24  Texas  Civ.  App.,  30 ;  Anderson  v. 
Silliman,  92  Texas,  560 ;  Morgan  v.  Wheeler,  26  S.  W.,  297 ;  Pitman  v. 
Iseltt,  52  S.  W.,  §6;  Bruhl  v.  Maas,  54  Texas,  464;  Morris  v.  Gaines, 
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82  Texas,  255;  Monroe  Bros.  v.  Buchanan,  27  Texas,  242;  Dilley  v. 
Freedman,  25  Texas  Civ.  App.,  39;  Benson  v.  Panther,  17  Texas  Civ. 
App.,  464;  Brightman  v.  Fry,  17  Texas  Civ.  App.,  531;  Pickett  v. 
Jackson,  42  S.  W.,  568 ;  Houghton  v.  Eogan,  17  Texas  Civ.  App.,  285. 

Vendee,  nor  subsequent  vendee,  claiming  under  a  vendee  who  pur- 
chased land  and  gave  vendor's  lien  notes  for  the  payment  of  same,  can 
not  maintain  a  claim  against  the  vendor  or  those  claiming  under  the 
vendor  in  a  suit  for  the  title  and  possession  of  the  land  or  timber,  un- 
less said  vendee  or  subsequent  vendee  offers  to  make  payment  of  the 
amount  due  on  the  purchase  money;  such  payment  would  have  to  be 
made  at  the  time  the  opportunity  was  offered,  or  when  suit  was  insti- 
tuted against  the  vendee  or  subsequent  vendee  by  proper  pleading  and 
tender  of  the  money  in  court,  if  not  before  suit  was  filed.  2  Sayles* 
Real  Estate  Laws  of  Texas,  634,  art.  949;  Foster  v.  Powers,  64  Texas, 
247 ;  XJfford  v.  Wells,  52  Texas,  612 ;  Robinson  v.  Black,  56  Texas,  215 ; 
Thompson  v.  Robinson,  93  Texas,  165. 

The  vendee  in  a  sale  of  land,  where  the  vendor's  lien  is  expressly  re- 
served in  the  deed  and  notes,  can  convey  the  land  to  the  vendor  or  one 
who  stands  in  the  vendor's  stead,  in  payment  and  cancellation  of  the 
vendor's  lien  notes,  although  the  vendee,  after  acquiring  the  equity  in 
the  land,  may  have  sold  a  part  of  or  all  of  the  land,  or  sold  the  timber 
off  of  the  land;  and  where  the  subsequent  vendee  was  given  an  oppor- 
tunity to  pay  the  debt  and  refused  to  do  so  before  such  conveyance  is 
made,  such  subsequent  vendee  is  forever  concluded  by  the  conveyance 
from  the  original  vendee,  which  passes  all  the  title  such  vendee  had, 
just  the  same  as  if  a  judgment  had  been  had  and  a  foreclosure  of  the 
vendor's  lien  and  order  of  sale  issued  and  land  sold  to  pay  such  debt ; 
and  the  only  remedy  a  subsequent  vendee  of  the  original  vendee  would 
have,  at  most,  is,  when  sued  for  the  land  or  timber  by  the  purchaser 
from  the  original  vendee,  to  offer  by  proper  pleadings  and  tender  to 
pay  the  original  debt,  together  with  interest,  and  all  proper  costs.  2 
Sayles'  Real  Estate  Laws,  575,  arts.  894,  895,  898 ;  Thompson  v.  Robin- 
son, 93  Texas,  165;  Foster  v.  Powers,  64  Texas,  247. 

A  conveyance  of  land  or  timber  by  warranty  deed,  being  made  in 
consideration  of  exchange  of  other  land  or  timber  with  title  to  same 
by  warranty  deed,  should  the  title  conveyed  in  exchange  fail,  the  con- 
tracts being  contemporaneous,  the  other  will  fail,  if  so  desired  by  the 
other  parties  to  said  contract,  and  the  parties  will  all  be  placed  back 
just  as  they  were  before  the  original  contract  of  conveyance  was  made. 
Moody  v.  Paschall,  60  Texas,  483 ;  Horne  v.  Chatham,  64  Texas,  16 ; 
Wallis  v.  Beauchamp,  15  Texas,  303;  Pugh  v.  Mavs,  60  Texas,  191; 
White  v.  Street,  61  Texas,  177;  2  Sayles'  Real  Estate  Law,  502,  503, 
arts.  858,  862,  863. 

If  Davidson  paid  the  debt  of  Acrey  with  Acrey's  consent,  and  there 
was  a  lien  on  land  to  secure  the  debt,  Davidson  was  subrogated  to  the 
original  owners  and  holders  of  said  debts,  without  regard  to  whether  or 
not  the  owners  and  holders  of  the  original  debt  consented  or  had  any 
knowledge  of  the  real  transaction ;  and  the  debt  being  the  main  thing 
that  gives  the  lien,  the  inquiry  is  and  should  be,  Who  is  the  real  owneT 
of  the  debt? — not  what  form  the  debt  may  be  in;  the  question  should 
be,  Was  the  original  debt  paid  or  discharged   altogether,  or  was   it 
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transferred  to  another  by  agreement  of  the  party  paying  it  and  the 
party  who  was  finally  to  pay  and  discharge  it?  Fievel  v.  Zuber,  67 
Texas,  275;  Dillion  v.  Kauffman,  58  Texas,  696;  Flanagan  v.  Cush- 
man,.48  Texas,  241;  Fuller  v.  Oneal,  82  Texas,  423;  Fears  v.  Alben, 
69  Texas,  437;  Johnson  v.  Portwood,  89  Texas,  248,  249;  Pridgen  v. 
Warn,  79  Texas,  589;  Dilley  v.  Freedman,  25  Texas  Civ.  App.,  39; 
Carson  v.  Conner,  83  Texas,  26;  Douglas  v.  Blount,  22  Texas  Civ. 
App.,  493 ;  Park  v.  Kribs,  24  Texas  Civ.  App.,  650. 

Box  &  Watkins,  for  appellee. — When  vendor's  lien  notes  executed  or 
assumed  by  the  vendee  of  land  are  paid,  the  legal  title  to  the  land  im- 
mediately vests  in  the  vendee,  or  his  grantees  in  case  he  has  previously 
sold  the  land  or  any  part  thereof.  Carey  v.  Starr,  93  Texas,  511; 
Bussell  v.  Kirkbride,  62  Texas,  455;  McCamly  v.  Waterhouse,  80 
Texas,  343 ;  Ogburn  v.  Whitlow,  80  Texas,  241 ;  Brown  v.  Montgomery, 
89  Texas,  250. 

One  who  holds  purchase-money  notes  which  are  an  encumbrance 
against  land  or  timber  can  not  rescind  or  cancel  the  contract  or  recover 
the  land  unless  he  is  the  owner  of  both  the  legal  title  to  the  land  and 
the  lien  notes.  One  who  owns  the  lien  notes  and  has  not  the  legal  title 
to  the  land  has  no  remedy  by  which  to  enforce  the  collection  of  his 
notes  except  by  a  suit  to  foreclose  his  lien.  Cassady  v.  Frankland,  55 
Texas,  452;  Simpkins  Equity  as  Applied  in  Texas,  242,  343,  and  cases 
cited;  Fox  v.  Bobbins,  62  S.  W.,  815. 

Where  a  vendee  has  executed  or  assumed  vendor's  lien  notes  as  an 
encumbrance  upon  land  purchased  by  him,  and  thereafter  sells  an  in- 
terest in  said  land  to  a  sub-vendee,  such  sub-vendee  has  a  right  to  re- 
quire that  the  vendor's  lien  be  foreclosed  against  the  land  in  the  in- 
verse order  of  its  alienation,  so  that  the  portion  retained  by  the  orig- 
inal vendee  will  be  subjected  to  the  lien  first.  If  it  is  of  sufficient  value 
to  satisfy  the  encumbrance,  the  holder  of  the  vendor's  lien  would  not 
be  permitted  to  proceed  against  the  interest  owned  by  the  sub- vendees. 
Burson  v.  Blackley,  67  Texas,  6;  Elmendorf  v.  Beirne,  4  Texas  Civ. 
App.,  188;  Simkins'  Texas  Equity,  229,  230. 

One  can  not  be  subrogated  to  a  lien  which  he  has  agreed  to  dis- 
charge.    Simkins'  Equity,  369. 

As  against  all  persons  but  his  vendee,  the  vendor  who  reserves  a  lien 
on  land  conveyed  by  him  has  only  the  rights  of  a  mortgagee  out  of 
possession,  and  his  right  to  claim  timber  previously  sold  by  his  vendee 
would  be  limited  to  the  satisfaction  of  his  lien  debt.  If  after  the  ven- 
,  dee  has  sold  the-  timber  he  reconveys  the  land  in  satisfaction  of  the 
lien  debt,  or  if  the  debt  has  been  otherwise  paid,  the  vendor  has  no 
further  claim  against  the  timber.  Carey  v.  Starr,  93  Texas,  515; 
Smith  v.  Frio  County,  66  S.  W.,  711;  Hutchins  v.  King,  1  Wall.,  53, 
17  Law  edition,  544;  Lattimore  v.  Provine,  29  Texas  Civ.  App.,  111. 

HODGES,  Associate  Justice.— On  the  4th  day  of  July,  1908,  the 

appellant,    Hatton,    instituted    this   suit   against   the    Bodan    Lumber 

Company,  seeking  the  recovery  of  three  tracts  of  land  described  as  being 

parts  of*  the  Brown,  Blanton  and  Staton  surveys  situated  in  Cherokee 
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County,  and  damages  for  the  value  of  certain  timber  which  it  is  al- 
leged had  been  cut  from  said  land  and  converted  by  the  appellee;  and 
also  for  an  injunction  restraining  the  appellee  from  cutting  or  carry- 
ing away  any  more  of  the  timber  situated  on  said  tracts  of  land.  The 
appellee  answered  by  special  and  general  exceptions  and  by  a  disclaimer 
of  any  interest  in  any  of  the  property  sued  for  except  the  timber  on 
the  Brown  and  Blanton  surveys,  plead  not  guilty,  a  general  denial, 
and  specially  plead  its  title  to  the  timber  on  the  two  surveys  men- 
tioned. The  petition  was  presented  to  the  district  judge  during  vaca- 
tion, and  a  temporary  writ  of  injunction  issued  restraining  the  appel- 
lee from  cutting  or  interfering  with  the  timber.  The  appellee,  by  way 
of  cross-bill,  asked  for  damages  sustained  by  reason  of  the  issuance 
of  the  temporary  writ  of  injunction.  The  case  was  tried  before  the 
court  without  a  jury  and  a  judgment  rendered  in  favor  of  the  appel- 
lant for  the  land  and  in  favor  of  appellee  for  the  timber,  dissolved  the 
temporary  writ  of  injunction  theretofore  issued,  and  awarded  to  ap- 
pellee damages  in  the  sum  of  $100  against  the  appellant  for  the 
wrongful  suing  out  of  the  restraining  order  mentioned.  From  that 
judgment  the  appellant,  Hatton,  prosecutes  this  appeal. 

The  land  on  which  the  timber  in  controversy  was  situated  belonged 
to  the  estate  of  W.  W.  Burke,  who  died  before  any  of  the  conveyances 
hereinafter  mentioned  were  executed,  and  was  the  community  property 
of  himself  and  his  first  wife.  On  October  7,  1901,  Mrs.  M.  A.  E. 
Burke,  the  second  wife  of  W.  W.  Burke,  joined  by  Mrs.  Jayro  and 
husband  and  Mrs.  Burke's  three  minor  children,  executed  a  deed  con- 
veying that  portion  of  the  land  in  controversy  situated  on  the  Brown 
and  Blanton  surveys  to  W.  H.  Spinks.  The  consideration  for  the  con- 
veyance was  $350  in  cash  and  four  promissory  notes,  each  for  $87.50, 
two  of  which  were  due  in  six  months  from  date,  and  the  other  two 
in  twelve  months.  A  vendor's  lien  was  reserved  in  all  the  notes 
and  also  in  the  deed.  Two  of  the  notes  were  made  payable  to  Mrs. 
Jayro,  and  the  other  two  to  Mrs.  M.  A.  E.  Burke.  The  reason  given 
for  thus  dividing  the  consideration  was  that  Mrs.  Jayro,  who  was  the 
only  child  of  W.  W.  Burke,  deceased,  by  his  first  wife,  owned  by  inher- 
itance from  her  deceased  mother  an  undivided  one-half  interest  in  the 
property.  The  three  other  children  who  joined  in  the  deed  were  the 
children  of  W.  W.  Burke  and  his  last  wife,  Mrs.  M.  A.  E.  Burke.  On 
April  5,  1902,  Spinks  by  a  deed  of  general  warranty  conveyed  the  same 
land  to  W.  D.  Acrey,  the  consideration  being  Acrey's  two  notes,  one 
for  $100  due  in  ninety  days  from  date,  and  the  other  for  $200  due 
in  twelve  months  from  date,  and  also  the  assumption  by  Acrey  of  the 
four  purchase-money  notes  previously  executed  by  Spinks  to  Mnt 
Burke  and  others.  A  vendor's  lien  was  reserved  in  favor  of  Spinks  in 
both  of  the  notes  last  above  mentioned  and  in  the  deed-.  On  Julv  25, 
1902,  Acrey  by  a  deed  of  general  warranty  conveyed  all  the  pine  saw 
timber  situated  on  the  two  tracts  of  land  in  controversy  to  the  Arkan- 
sas Lumber  Company,  a  private  corporation,  in  exchange  for  some  oak- 
tie  timber  situated  upon  another  tract  of  land  and  claimed  by  the 
Arkansas  Lumber  Company.  The  lumber  company  was  given  ten 
years  in  which  to  remove  the  timber  from  the  land.  In  the  same  in- 
strument in  which  this  timber  was  conveyed  to  the  lumber  company 
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other  timber  belonging  to  one  Hobert  Nunley  was  also  conveyed,  Nun- 
ley  joining  Acrey  in  the  deed.  On  the  12th  day  of  February,  1906, 
Acrey  conveyed  the  land  in  controversy  by  a  deed  of  general  warranty 
to  W.  C.  Davidson,  the  deed  reciting  a  consideration  of  $1  and  the 
assumption  by  Davidson  of  Acrey's  obligations  on  the  vendor's  lien 
notes  before  mentioned.  This  deed  did  not  upon  its  face  except  the 
timber  which  Acrey  had  theretofore  conveyed  to  the  lumber  company. 
In  May,  1907,  Davidson  by  a  deed  of  general  warranty  conveyed  the 
land  in  controversy  to  the  appellant,  Hatton,  reciting  a  certain  cash 
consideration  and  other  deferred  payments  evidenced  by  notes.  The 
appellee  asserts  title  only  to  the  timber,  and  claims  under  and  by  virtue 
of  the  conveyance  from  Acrey  to  the  Arkansas  Lumber  Company.  It 
also  holds  a  conveyance  from  A.  Harris  &  Company,  who,  it  seems, 
bought  the  same  timber  from  Bobert  »Nunley.  It  appears  that  after 
the  conveyance  made  by  Acrey  and  Nunley  to  the  Arkansas  Lumber 
Company  on  October  7,  1902,  Acrey  conveyed  his  interest  in  the  oak 
tie  timber  received  in  exchange  from  the  lumber  company  to  Nunley 
in  consideration  that  the  latter  assume  the  payment  of  two  of  the  notes 
made  by  Spinks  to  Mrs.  Burke  and  others  and  assumed  by  Acrey.  The 
testimony  shows  that  the  title  to  the  tie  timber  received  from  the  Ar- 
kansas Lumber  Company  failed,  and  that  Nunley  was  compelled  to  pay 
for  it  a  second  time.  It  seems  that  by  reason  of  that  fact  Nunley  as- 
sumed that  he  owned  the  timber  on  the  land  in  controversy  and  which 
had  been  conveyed  to  the  lumber  company,  and  conveyed  it  to  A.  Har- 
ris &  Company  for  a  recited  consideration.  A.  Harris  &  Company  sub- 
sequently conveyed  to  the  appellee  in  this  suit. 

The  rights  of  the  parties  to  the  timber  in  controversy  must  depend 
upon  the  rights  which  Davidson  acquired  by  furnishing  to  Acrey  the 
money  for  the  payment  of  the  purchase-money  notes,  and  the  subse- 
quent conveyance  to  him  from  Acrey.  If  the  effect  of  those  transac- 
tions was  to  vest  in  Davidson  the  title  to  the  timber  as  well  as  the 
land  upon  which  it  stood,  then  the  appellee  is  without  title.  It  must 
be  remembered,  however,  that  all  the  conveyances  mentioned  were 
placed  of  record,  and  there  is  no  question  raised  as  to  whether  or  not 
the  parties  did  not  have  constructive,  if  not  actual,  notice  of  all  the 
transactions  involved.  Both  Davidson  and  Acrey  testified  upon  the 
trial  that  Davidson  furnished  the  money  with  which  the  vendor's  lien 
notes  held  by  Mrs.  Burke  and  Mrs.  Jayro,  and  assumed  by  Acrey,  were 
paid  off;  that  this  was  done  under  an  agreement  between  them  that 
Davidson  should  hold  the  notes  and  have  a  lien  on  the  land  till  he  was 
repaid  the  money  thus  advanced.  The  court  finds  that  the  notes  were 
all  paid  by  Acrey  to  the  original  holders  about  the  time  they  matured, 
and  that  they  were  by  them  marked  paid  and  delivered  to  Acrey.  He 
also  finds  that  Davidson  furnished  a  part  of  the  money  with  which  the 
notes  were  paid,  but  was  unable  to  say  how  much  had  been  so  fur- 
nished. He  fails  to  find  whether  or  not  the  furnishing  of  the  money 
was  done  by  virtue  of  any  agreement  that  Davidson  should  have  a  lien 
against  the  land  to  secure  his  reimbursement.  It  is  urged  by  counsel 
for  appellant  as  the  basis  of  the  right  to  recover  in  this  suit,  that 
Davidson,  in  furnishing  Acrey  with  the  money  under  the  agreement 
testified  to,  became  subrogated  to  the  rights  of  the  original  vendor  and 
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held  ttie  superior  legal  title  to  the  land  and  all  the  timber  on  it;  that 
having  such  a  paramount  legal  title,  he  had  the  right  to  rescind  the 
sale  and  recover  possession  of  the  premises,  regardless  of  any  equitable 
rights  which  had  been  acquired  by  Acrey  or  his  vendee  in  the  timber. 
It  is  argued  that,  having  such  a  title,  Davidson  could  foreclose  his 
lien  on  the  land  and  timber  without  making  the  purchaser  from  Acrey 
a  party  to  the  suit.  We  do  not  concur  in  this  view  of  this  case.  The 
error,  we  think,  lies  in  the  fact  that  it  assumes  that  Davidson  had  a 
greater  right  by  reason  of  having  furnished  a  part  of  the  money  with 
which  Acrey  paid  off  the  vendor's  lien  notes  under  the  agreement  men- 
tioned, with  Acrey,  than  such  a  transaction  conferred.  If  we  concede 
that  the  court  should  have  found  as  a  fact  that  the  notes  were  paid 
with  Davidson's  money  with  the  understanding  that  he  should  hold 
them  and  have  a  lien  on  the  land  until  he  was  reimbursed,  he  still 
would  be  no  more  than  a  mere  lien-holder.  In  his  pleading  the  appel- 
lant has  not  claimed  any  more  for  Davidson.  After  describing  the 
various  transactions  leading  up  to  the  acquisition  of  the  title  by  Acrey. 
he  alleges  that  "by  an  agreement  between  Acrey  and  Davidson,  and 
with  an  understanding  on  the  part  of  both  that  Davidson  would  re- 
tain the  vendor's  lien  on  the  said  land,  and  said  Davidson  would  be 
subrogated  to  same  lien  as  was  against  the  land,  the  said  Davidson 
furnished  the  $100  cash  to  pay  on  part  of  the  land  to  the  said  Acrey, 
and  the  said  Davidson  furnished  the  money  to  pay  all  of  the  said 
notes,  both  the  notes  signed  by  Spinks  and  Acrey,  and  the  said  notes 
were  each  and  all  turned  over  to  said  Davidson  to  be  held  by  him  until 
paid  by  said  Acrey."  It  is  also  alleged  that  on  the  31st  day  of  De- 
cember, 1902,  Acrey  gave  Davidson  a  mortgage  on  the  land  to  secure 
the  amount  of  money  so  paid;  that  on  the  12th  day  of  February, 
1906,  at  the  time  of  the  conveyance  by  Acrey  to  Davidson,  there  was 
still  due  Davidson  on  said  notes  the  sum  of  $700.  If  Davidson  fur- 
nished the  money  to  pay  the  notes  with  the  understanding  with  Acrey 
that  he  should  have  a  lien  till  he  was  reimbursed,  he  became  subrogated 
to  the  liens  held  by  the  original  creditors.  Fievel  v.  Zuber,  67  Texas, 
280,  3  S.  W.,  273;  Johnson  v.  Portwood,  89  Texas,  248,  34  S.  W., 
598;  Oury  v.  Saunders,  77  Texas,  278,  13  S.  W.,  1030;  Mersrele  v. 
Felix,  45  Texas  Civ.  App.,  55,  99  S.  W.,  710.  But  the  rights  to 
which  Davidson  was  subrogated  were  only  those  of  a  creditor  holding 
a  lien  upon  the  property  sold,  and  not  the  superior  legal  title  held  by 
the  vendor.  Davidson  acquired  no  greater  rights  than  he  would  have 
taken  had  he  procured  the  notes  by  assignment  from  the  original 
vendors.  It  is  well  settled  that  the  assignee  of  a  vendor's  lien  note 
does  not  by  such  assignment  take  the  superior  legal  title  held  bv  the 
vendor.  liamblin  v.  Folts,  70  Texas,  133,  7  S.  W.,  834;  Farmers' 
Loan  &  Trust  Co.  v.  Beckly,  93  Texas,  272,  54  S.  W.,  1029;  White  v. 
Cole,  87  Texas,  501,  29  S.  W.,  759.  Not  having  acquired  the  superior 
legal  title,  Davidson  could  not,  upon  default  in  the  payment  of  the 
notes  held  by  him,  rescind  the  contract  of  sale  and  recover  the  land. 
His  remedy  was  by  a  foreclosure  of  his  lien.  Had  he  sought  a  fore- 
closure the  purchaser  of  the  timber  would  have  been  a  necessary  party 
to  the  suit.  Where  the  vendor  or  the  assignee  of  the  superior  legal 
title  sues  for  a  foreclosure  of  his  vendor's  lien  it  is  not  necessary  to 
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make  a  subsequent  purchaser  a  party  in  order  that  the  purchaser  at 
the  foreclosure  sale  may  thereafter  maintain  an  action  to  recover  the 
premises  from  some  subsequent  purchaser  from  the  vendee.     This  re- 
sults because  the  purchaser  at  the  sale  in  the  foreclosure  proceedings 
acquires  all  of  the  interest  held  by  the  original  vendor,  including  his 
superior  legal  title,  and  is  in  the  same  attitude  as  if  he  had  received 
by  assignment  from  such  vendor  both  the  debt  lien  and  the  legal  title. 
Having  acquired  this  paramount  right  and  superior  title,  sucli  pur- 
chaser could  exercise  the  right  of  rescission,  just  as  could  the  original 
vendor  before  suit,  and  recover  the  land  subject  to  the  equitable  rights 
of  a  subsequent  purchaser  to  redeem  by  paying  the  price  at  which  tho 
property  was  purchased  at  the  foreclosure  sale.     Ransom  v.  Brown,  63 
Texas,  188;  Foster  v.  Powers,  64  Texas,  247;  Thompson  v.  Robinson- 
93  Texas,  165,  54  S.  W.,  244.    But  where  a  mere  lien-holder,  or  mort- 
gagee, having  no  legal  title,  sues  to  foreclose,  he  must  make  subse- 
quent purchasers  parties,  or  their  rights  are  not  affected  by  the  judg- 
ment rendered.     TJfford  v.  Wells,  52*  Texas,  617;  Wortham  v.  Boyd, 
66  Texas,  407,  1  S.  W.,  110;  Robinson  v.  Black,  56  Texas,  215;  Rhine 
v.  Hodge,  1  Texas  Civ.  App.,  368,  21  S.  W.,  141 ;  Bradford  v.  Knowles, 
86  Texas,  509,  25  S.  W.,  1117;  St.  Louis,  A.  &  T.  Ry.  Co.  v.  Whit- 
aker,  68  Texas,  634,  5  S.  W.,  448.    Acrey  had  the  right,  at  the  time  he 
did,  to  convev  the  timber  on  the  land  to  the  Arkansas  Lumber  Com- 
pany,  and  the  purchaser  took  an  equitable  title  subject  to  the  lien  and 
superior  rights  retained  by  the  original  vendors.     The  rights  thus  ac- 
quired b}r  the  lumber  company  in  the  timber  could  not  be  extinguished 
by  another  conveyance  by  Acrey.     He  could  not  convey  to  Davidson 
any  greater  interest  than  he  had.     Having  sold  and  conveyed  the  tim- 
ber, it  was  no  longer  his.     Unless  subrogation  has  the  legal  effect  of 
vesting  a  greater  right  in  the  party  who  furnishes  the  money  with 
which  to  pay  vendor's  lien  notes  than  would  an  assignment  of  the  debt 
and  lien  by  the  original  vendor,  Davidson  could  not  claim  to  hold  the 
legal  title  of  the  vendors  in  this  instance.    In  the  case  of  Thompson  v. 
Robinson,  before  referred  to,  the  city  of  San  Antonio,  which  was  the 
original  vendor,  instituted  foreclosure  proceedings  in  which  a  judgment 
was  rendered  in  its  favor  and  the  land  sold  for  an  amount  sufficient  to 
pay  off  the  entire  debt.    The  court  held  in  that  case  that  the  purchaser 
at  the  foreclosure  sale  acquired  all  of  the  rights  which  the  city  held, 
and  was  also  subrogated  to  its  lien,  and  therefore  had  the  same  right  to 
rescind  and  recover  the  property  as  did  the  city  itself  prior  to  the  in- 
stitution of  the  suit.     The  situation  of  Davidson  is  far  from  being 
identical  or  even  analogous  to  that  of  the  purchaser  under  those  fore- 
closure proceedings.     Davidson  took  nothing  from  the  original  vendor 
except  the  debt  and  lien.    He  could  not  acquire  from  Acrey  that  which 
Acrey  did  not  own — the  superior  legal  title  to  the  property.     If  the 
payment  of  the  purchase  money  by  Acrey  had  the  effect  of  devesting 
the  vendors  of  their  superior  legal  title,  it  immediately  vested  in  Acrey 
and  his  vendee  to  whom  he  had  previously  conveyed  the  timber,  and 
the  legal  title  to  the  timber  wras  not  disturbed  by  the  conveyance  to 
Davidson.    It  is  immaterial  how  we  treat  the  consideration  of  the  con- 
veyance from  Davidson  to  Acrey — whether  we  regard  it,  as  stated  in 
th?  deed,  as  an  assumption  of  the  payment  of  an  outstanding  debt 
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against  the  land,  or  as  the  cancellation  and  satisfaction  of  the  claim 
held  by  Davidson  against  Acrey.  The  legal  result  would  be  the  same 
in  either  case.  If  Davidson  assumed  the  debt  due  from  Acrev,  he  sub- 
stituted  himself  for  the  latter  and  became  primarily  liable,  and  a  sub- 
sequent payment  by  him  would  be  merely  the  discharge  of  his  own  ob- 
ligation, and  he  would  not  thereby  be  entitled  to  any  rights  by  subroga- 
tion. McDowell  v.  Jones  Lumb.  Co.,  93  S.  W.,  476,  42  Texas  Civ. 
App.,  2G0,  and  cases  cited.  If,  on  the  other  hand,  Davidson  took  the 
convevance  from  Acrev  in  satisfaction  of  what  Acrev  owed  hira,  this 
amounted  to  a  cancellation  of  the  debt  and  lien  held  bv  Davidson  in 
exchange  for  the  interest  which  the  deed  from  Acrey  actually  conveyed 
— the  interest  of  Acrey  in  the  land  exclusive  of  the  timber.  These 
claims  being  thus  satisfied  by  the  conveyance  of  the  land  alone  by  Acrey 
to  Davidson,  the  purchasers  of  the  timber  became  vested  with  both  the 
legal  and  the  equitable  title  thereto.  Gray  v.  Tribue,  118  S.  W.,  808, 
and  cases  cited. 

The  subsequent  conveyances  made  to  Davidson  by  Mrs.  Burke  and 
Mrs.  Jayro  did  not  clothe  Davidson  with  the  superior  legal  title  to  the 
land.  It  may  be  true  that  it  was  held  by  them  in  trust  for  the  benefit 
of  Davidson  so  long  as  he  held  an  unsatisfied  vendor's  lien.  But  when 
his  debt  was  satisfied  and  the  lien  canceled,  as  was  done  by  taking  a 
conveyance  of  Acrey's  interest,  these  parties  were  devested  of  that  legal 
title  and  thereafter  had  none  to  convey. 

We  have  so  far  discussed  the  questions  involved  upon  the  theory  that 
the  evidence  showed  a  right  of  subrogation  in  Davidson.  The  court 
concluded  as  a  fact  that  the  notes  were  paid  off  by  Acrey  and  were 
marked  paid  or  canceled  by  the  original  vendor,  and  were  never  as- 
signed. While  finding  that  Davidson  furnished  a  part  of  the  money 
with  which  these  payments  were  made,  he  does  not  find  facts  necessarily 
establishing  a  right  of  subrogation  in  Davidson.  His  finding  is  not 
inconsistent  with  the  conclusion  that  the  advancement  of  the  money  by 
Davidson  may  have  been  a  mere  loan  to  Acrey,  secured  by  the  mortgage 
given,  with  no  understanding  as  to  any  other  lien  being  reserved  by 
him  Against  the  land  to  secure  his  reimbursement.  He  finds  that  the 
notes  had  been  in  Davidson's  possession,  but  that  they  were  in  6uch 
shape  as  to  raise  serious  doubts  as  to  how  and  when  he  obtained  them. 
He  also  finds  that  Davidson  did  not  acquire  the  legal  title  from  the 
vendors  at  the  time  the  notes  were  paid  by  Acrey.  He  further  finds 
that  at  the  time  of  the  conveyance  from  Acrey  to  Davidson  the  land 
without  the  timber  was  ample  to  satisfy  the  debt  due  from  Acrey.  In 
the  event  that  Davidson  advanced  the  money  without  any  understand- 
ing that  he  should  have  a  lien  to  secure  his  reimbursement,  not  being 
under  any  compulsion  to  do  so,  he  would  not  be  entitled  to  subroga- 
tion, even  though  the  money  furnished  was  actually  used  in  the  dis- 
charge of  the  debts.  Fieval  v.  Zuber,  and  Oury  v.  Saunders,  supra. 
The  court  having  failed  to  find  any  fact  inconsistent  with  his  con- 
clusions of  law,  we  are  bound  to  presume  that  his  determination  of 
the  issues  of  fact  were  such  as  to  support  the  judgment  rendered.  Fitz- 
hugh  v.  Franco-Texas  Land  Co.,  81  Texas,  3i3,  16  S.  W.,  1078.  It  is 
true  the  appellant  in  one  of  his  assignments  of  error  complains  of  the 
failure  of  the  court  to  find  more  fully  upon  the  issues  of  fact ;  but  the 
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record  does  not  show  the  presentation  and  refusal  of  any  request  for 
additional  or  more  specific  findings.  In  the  absence  of  such,  the  fail- 
ure of  the  court  to  make  more  specific  findings  does  not  constitute  re- 
versible error.    Fitzhugh  v.  Franco-Texas  Land  Co.,  supra. 

It  is  also  argued  that  the  consideration  for  the  conveyances  of  the 
timber  to  the  Arkansas  Lumber  Company,  under  whom  the  appellee 
claims,  having  failed,  that  company  acquired  no. title  to  the  timber  on 
the  land  conveyed  by  Acrey.  We  do  not  understand  that  upon  the 
mere  failure  of  the  consideration  for  which  land  has  been  sold  the  con- 
veyance becomes  ipso  facto  void  and  that  the  vendor  is  thereby  rein- 
vested with  his  original  title.  The  rule  is  that  the  failure  of  consid- 
eration merely  gives  the  right  to  a  rescission  and  recovery  of  the  prop- 
erty conveyed.  When  the  grantor  takes  in  exchange  a  conveyance  to 
other  property  to  which  the  title  fails,  he  may  recover  back  his  prop- 
erty or  proceed  against  his  grantor  for  a  breach  of  warranty.  The  find- 
ings of  the  court  and  the  evidence  fail  to  show  that  Acrey,  who  was  the 
only  party  who  could  complain  of  this  failure  of  title  to  the  oak  tie 
timber,  ever  asserted  any  right  of  rescission  or  ever  thereafter  claimed . 
any  title  to  the  timber  on  the  land  in  controversy.  It  is  shown  that 
Davidson,  his  vendee,  afterwards  treated  those  claiming  the  timber  un- 
der a  conveyance  from  the  Arkansas  Lumber  Company  as  the  true 
owners.  The  court  finds  that  he  did  recognize  the  rights  of  the  appel- 
lee as  subordinate  only  to  his  superior  lien.  This  recognition  upon  his 
part  was  shown  by  his  notification  to  them  of  the  maturity  of  his 
claim  against  the  property,  and  a  demand  upon  them  for  payment  of 
the  debt. 

The  testimony  shows  that  besides  Mrs.  Jayro,  a  child  of  W.  W.  Burke 
by  his  first  marriage,  the  second  Mrs.  Burke  had  three  children,  all  of 
whom  were  minors  at  the  time  they  executed  the  deed  to  Spinks,  under 
whom  Acrey  claimed;  that  since  that  time,  and  after  the  appellant  ac- 
quired title,  one  of  them  had  married  Dowling,  and  had  conveyed  all 
her  right,  title  and  interest  in  the  land  to  Hatton,  the  appellant.  The 
record  also  shows  that  some  probate  proceedings  were  instituted  by  W. 
T.  Burke,  claiming  to  act  as  the  guardian  of  the  other  two  minor  chil- 
dren, in  which  it  was  sought  to  have  the  sale  made  to  Spinks  con- 
firmed. The  application  and  orders  of  the  court  are  somewhat  am-  . 
biguous,  and  they  are  not  inconsistent  with  the  construction  that  it 
was  an  effort  to  confirm  the  original  sale  made  to  Spinks,  rather  than 
to  repudiate  it  and  make  a  new  sale  for  an  independant  consideration 
to  Hatton.  The  purpose  of  this  evidence  doubtless  was  to  show  that 
the  appellee  had  not  acquired  the  interest  of  the  minors  in  the  timber. 
The  deed  of  a  minor  is  not  void,  but  only  voidable,  and  conveys  a 
good  title  unless  repudiated  by  the  minor  within  a  reasonable  time 
after  attaining  his  majority,  or,  in  the  case  of  a  female,  after  mar- 
riage. Askey  v.  Williams,  74  Texas,  297,  11  S.  W.,  1101;  Simkins  v. 
Searcy,  10  Texas  Civ.  App.,  406,  32  S.  W.,  851;  Searcy  v.  Hunter, 
81  Texas,  646,  71  S.  W.,  272.  It  is  only  in  cases  where  it  is  shown 
that  the  contract  is  prejudicial  to  the  infant  that  it  will  be  treated  by 
the  courts  as  void.  Where  one  seeks  to  disaffirm  a  deed  on  the  ground 
that  it  was  executed  during  his  minority,  if  the  consideration  is  still 
in  his  possession  or  within  his  control  he  must  restore  it  as  a  condition 
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precedent  to  the  exercise  of  the  right  of  disaffirmance.  Bullock  v. 
Sprowls,  93  Texas,  191,  54  S.  W.,  661.  The  record  shows  that  half 
of  the  consideration  paid  by  Spinks  and  Acrey  went  to  Mrs.  Burke, 
the  mother  of  the  minors,  and  that  she  invested  it  in  a  lot  in  Forrest 
for  the  benefit  of  the  minors,  and  that  she  and  the  minors  still  own 
this  property.  Neither  Mrs.  Dowling,  the  minor  who  married  subse- 
quent to  making  the  deed,  nor  the  guardian,  W.  T.  Burke,  made  any 
offer  to  restore  the  property  purchased  with  that  money.  It  does  not 
clearly  appear  from  the  deed  by  Mrs.  Dowling  to  Hatton  that  she  in- 
tended to  repudiate  her  former  conveyance.  We  are  inclined  to  regard 
both  her  deed  and  that  executed  by  the  purported  guardian  of  the 
other  minor  children  as  ratifications  of  the  original  transaction.  There 
is  nothing  in  the  record  to  show  that  Hatton  paid  any  distinct  and  ad- 
ditional consideration  for  the  conveyances  which  he  received,  and  the 
application  for  the  sale  of  the  property  recites  the  fact  that  the  guard- 
ian and  the  minor  children  are  desirous  of  ratifying  and  confirming 
the  original  sale.  The  act  of  disaffirmance  must  be  distinct  and  un- 
equivocal. Harris  v.  Musgroves,  59  Texas,  403.  But  whatever  may  be 
the  legal  result  of  the  transactions  with  the  minors  and  the  convey- 
ances made  thereafter  to  Hatton,  the  fact  remains  that  the  appellee  was 
at  least  a  tenant  in  common  with  those  who  owned  the  minors'  interest, 
if  there  was  any  interest  owned  and  held  apart  from  the  appellee.  As 
such  tenant  in  "common,  he  clearly  had  the  right  to  go  upon  the  prem- 
ises and  appropriate  a  portion  at  least  of  the  timber.  In  this  suit  it 
is  not  shown  that  he  had  appropriated  more  than  would  be  his  fair  pro- 
portion of  the  timber,  nor  is  it  claimed  that  he  is  using  his  privileges 
as  a  co-owner  to  damage  the  interest  of  any  other  person  claiming  to 
be  a  joint  owner. 

The  appellee  has  very  strenuously  objected  to  our  consideration  of 
the  assignments  of  error  in  this  appeal.  "While  not  desiring  to  make 
our  action  a  precedent  to  be  followed  in  other  cases,  we  have  concluded 
to  dispose  of  the  appeal  upon  the  principal  issue  involved.  Having 
determined  the  fundamental  question  contrary  to  appellant's  conten- 
tion, the  remaining  questions  presented  in  other  assignments  become 
immaterial. 

The  judgment  of  the  District  Court  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Houston,  East  &  West  Texas  Railway  Company  v.  Eastern 

Texas  Bailway   Company. 

Decided  November  13,  1909. 

1. — Railroads — Connecting   Carriers — Liability — Statute  Construed. 

In  the  absence  of  pleading  and  proof  that  a  shipment  of  livestock  wm 
received  by  a  common  carrier  from  n  connecting  carrier  under  a  through  bill 
of  lading,  the  second  carrier  would  not  be  liable  for  damages  which  occurred 
while  the  stock  was  in  the  possession  of  the  first  carrier,  In  9i*ch  case  article. 
$31a.  Rev,  Stats,  does  not  apply. 
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2. — Same — Recovery  Over. 

Where  a  connecting  or  second  carrier  was  not  liable  to  the  plaintiff  for 
damages  to  a  shipment  of  livestock,  it  would  not  be  entitled  to  recover  over  against 
the  first  carrier  a  sum  wrongfully  recovered  against  it  by  the  plaintiff;  and  this 
although  the  damage  to  the  stock  in  fact  occurred  on  the  road  of  the  first  carrier. 

3.— Justice  Court — Written  Pleadings. 

Parties  are  not  required  to  file  written  pleadings  in  a  Justice  Cpurt,  but 
having  done  so  they  are  bound  by  the  allegations  as  in  a  court  of  record. 

4. — Same. 

Pleadings  in  a  Justice  Court  are  not  required  to  be  as  definite  and  specific 
as  in  courts  in  which  written  pleadings  are  required,  but  even  in  a  Justice 
Court  a  pleading  which  asks  a  specific  and  definite  relief  without  any  prayer 
for  general  relief  will  not  support  a  judgment  granting  entirely  different  relief 
from  that  asked  for. 


5. — Same — Recovery  Over — Void  Judgment— Injunction. 

In  a  suit  originating  in  a  Justice  Court  against  two  connecting  carriers  for 
damages  to  a  shipment  of  cattle,  the  second  carrier  answered  that  the  entire 
damage  occurred  on  the  road  of  the  first  carrier,  and  prayed  that  no  judgment 
be  rendered  against  the  second  carrier  but  that  judgment  for  damages  sustained 
by  the  plaintiff  be  rendered  against  the  first  carrier;  judgment  was  rendered  in 
favor  of  plaintiff  against  the  second  carrier  for  damages  to  the  cattle,  and  in 
favor  of  the  second  carrier  over  against  the  first  carrier  for  the  same  amount. 
Held,  because  there  was  no  pleading  to  support  the  judgment  over  against  the 
first  carrier  the  judgment  against  it  was  void,  and  injunction  would  lie  to 
restrain  execution  thereon. 

Appeal  from  the  District  Court  of  Houston  County.  Tried  below 
before  Hon.  W.  H.  Gardner. 

Jno.  T.  Garrison,  for  appellant. 

Mantooth  &  Collins,  for  appellee. 

PLEASANTS,  Chief  Justice. — This  appeal  is  from  an  order  of 
the  judge  of  the  District  Court  for  the  Third  Judicial  District,  made 
in  chambers,  refusing  to  grant  an  injunction  in  a  suit  brought  by  the 
appellant  against  the  appellee  to  restrain  the  execution  of  judgment  of 
the  County  Court  of  Houston  County. 

The  facts  shown  by  the  record  are  as  follows:  On  the  29th  of 
April,  1908,  H.  P.  Barclay  brought  suit  in  the  Justice  Court  for  pre- 
cinct No.  3  of  Houston  County,  against  appellee,  for  the  sum  of  $60. 
The  claim  filed  with  the  justice  is  itemized  as  follows: 

"To  2  milk   cows   killed,   valued $35  00 

To  1  calf  killed,  valued   5  00 

To  3  milk  cows  damaged   20  00 


$60  00" 


This  claim  was  filed  and  docketed  as  cause  No.  176  on  the  docket  of 
the  Justice  Court,  and  citation  thereon  was  duly  issued  and  served 
upon  appellee  on  April  29,  1908.  Thereafter,  on  May  20,  1908,  appel- 
lee filed  the  following  pleading  in  said  suit; 
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"Suit  in  Justice   Court  of  precinct  number  ,  Houston   County, 

Texas. 

"H.  F.  Barclay  v.  Eastern  Texas  Bailroad  Co. 
"To  the  Hon.  A.  J.  McLemore,  judge  of  said  court: 

"Now.  comes  the  Eastern  Texas  Bailroad  Company,  and  for  answer 
to  the  plaintiff's  cause  of  action  denies  all  and  singular  the  charges, 
statements  and  averments  contained  in  plaintiff's  petition  or  cause  of 
action  as  filed  against  this  defendant,  and  requires  strict  proof  thereof. 

"Defendant,  Eastern  Texas  Bailroad  Company,  further  answering, 
comes  and  shows  to  the  court  that  the  defendant  is  sued  for  damages 
to  a  shipment  of  certain  cattle  claimed  to  have  been  caused  by  the 
Eastern  Texas  Bailroad  Company;  that  said  cattle  were  shipped  from 
Chester,  Tyler  County,  Texas,  via  Corrigan,  Polk  County,  Texas,  at 
which  point  the  shipment  was  received  by  the  Houston,  East  &  West 
Texas  Bailroad  Company,  and  was  then  and  there  shipped  from  Corri- 
gan to  the  town  of  Lufkin  in  Angelina  County,  and  there  delivered  to 
the  defendant  Eastern  Texas  Bailroad  Company  at  Lufkin,  from  the 
Houston,  East  &  West  Texas  Bailroad  Company;  the  damages  to  the 
cattle  as  claimed  by  the  plaintiff  herein  had  already  accrued  to  said 
cattle,  and  that  two  head  of  said  cattle  were  dead  in  the  cars  of  the 
Houston,  East  &  West  Texas  Bailroad  Company,  and  three  head  of 
the  cattle  were  down  in  the  cars  of  the  Houston,  East  &  West  Texas 
Bailroad  Company  at  the  time  they  were  delivered  to  the  Eastern  Texas 
Bailroad  Company,  and  that  at  the  time  of  this  delivery  the  Eastern 
Texas  Bailroad  Company's  agent  at  Lufkin  notified  the  Houston,  East 
&  West  Texas  Bailroad  Company  that  said  cattle  were  in  a  damaged 
condition,  in  that  two  head  of  said  cattle  were  then  dead  and  three 
head  of  them  were  down  and  being  trampled  upon  by  the  other  cattle, 
while  they  were  in  the  cars  of  the  Houston,  East  &  West  Texas  Rail- 
road Company  and  before  the  said  cattle  were  delivered  from  the 
Houston,  East  &  West  Texas  Bailroad  Company  to  the  Eastern  Texas 
Bailroad  Company.  That  whatever  damages  or  liability  there  is  exist- 
ing to  said  cattle  at  any  time  from  the  time  they  were  received  at  Cor- 
rigan by  the  Houston,  East  &  West  Texas  Bailroad  Company  to  the 
time  they  were  delivered  to  the  defendant  in  this  case  to  be  trans- 
ported to  Kennard,  was  caused  by  the  Houston,  East  &  West  Texas 
Bailroad  Company  and  not  by  the  Eastern  Texas  Bailroad  Company. 

"Defendant  further  answering  says  that  if  the  plaintiff  in  this  case 
should  recover  against  the  Eastern  Texas  Bailroad  Company  for  the 
damages  charged  against  it  in  this  cause,  that  the  said  Eastern  Texas 
Bailroad  Company  would  have  no  recourse  over  against  the  Houston, 
East  &  West  Texas  Bailroad  Company  for  the  damages  to  said  cattle 
caused  by  the  Houston,  East  &  West  Texas  Bailroad  Company,  unless 
such  last-named  company  was  made  a  party  in  this  cause. 

"Wherefore  your  defendant  files  this  answer  and  shows  to  the  court 
wherein  the  damages  accrued  to  the  cattle  as  claimed  by  the  plaintiff 
herein,  and  prays  that  citation  be  issued  to  the  Houston,  East  &  West 
Texas  Bailroad  Company  requiring  them  to  appear  and  answer  plain- 
tiff's cause  of  action,  and  that  upon  a  final  hearing  hereof  vour  said 
defendant,  Eastern  Texas  Bailroad  Company,  be  permitted  to  defend 
this  suit  against  the  plaintiff  and  to  presecute  the  same  against  the 
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Houston,  East  &  West  Texas  Railroad  Company,  which  company  is 
alone  responsible  for  the  damages  herein,  and  that  judgment  final  shall 
be  entered  against  the  Houston,  East  ft  West  Texas  Bailroad  Com- 
pany for  such  damages  as  plaintiff  sustained  to  his  cattle  by  reason  of 
said  shipment,  and  that  the  defendant  go  hence  without  day  and  re- 
cover its  costs/' 

Upon  the  filing  of  this  plea  the  cause  was  redocketed  and  numbered 
177,  and  the  following  citation  was  issued  and  served  upon  appellant: 
"The  State  of  Texas. 

"To  the  sheriff  or  any  constable  of  Houston  County,  greeting:  You 
are  hereby  commanded  that  you  summon  the  Houston,  East  ft  West 
Texas  Bailroad  Company  to  be  and  appear  before  me,  at  a  regular 
term  of  the  Justice's  Court  for  precinct  No.  3  in  said  county  of  Hous- 
ton, to  be  held  at  my  office  in  the  town  of  Batcliff  in  the  county  of 
Houston,  on  the  16th  day  of  June,  A.  D.  1908,  to  answer  the  suit  of 
H.  F.  Barclay,  plaintiff,  against  the  Houston,  East  &  West  Texas 
Bailroad  Company,  defendant,  being  numbered  No.  177  on  the  docket 
^of  said  court,  the  plaintiff's  demand  being  for  the  sum  of  ($60)  sixty 
dollars,  due  upon  an  account  duly  sworn  to  and  filed  in  Justice  Court, 
prect.  No.  3,  Houston  County,  Texas,  on  the  20th  day  of  May,  1908. 
The  plaintiff's  demands  being  for  the  sum  of  $60  and  interest  at  8 
pr.  ct.  from  Jany.  10,  1908,  and  being  for  the  killing  of  (3)  three 
head  of  cattle  valued  at  $40  and  damages  to  (3)  three  head  of  cattle, 
$20,  a  total  of  $60,  and  interest  at  8  pr.  ct.  as  above  stated. 

"Wherefore  plaintiff  prays  for  judgment  for  the  above  sum  of  $60 
with  interest  at  8  .pr.  ct.  from  Jany.  10,  1908,  together  with  all  costs 
of  this  suit,  and  for  such  other  sums  as  said  H.  F.  Barclay  may  be  en- 
titled to  either  in  law  or  equity. 

"Herein  fail  not,  and  of  this  writ  make  due  return  to  the  next  regu- 
lar term  of  the  Justice's  Court  for  precinct  No.  3,  in  said  county  of 
Houston,  to  be  held  on  the  16th  day  of  June,  A.  D.  1908,  next. 

"Given  under  my  hand  this  21st  day  of  May,  A.  D.  1908. 

"A.  J.  McLemore, 
"Justice  of  the  Peace,  precinct  No.  3,  Houston  County,  Texas." 

In  answer  to  this  citation  the  appellant  appeared  in  the  Justice 
Court  and  entered  a  general  denial  to  plaintiffs  suit.  There  was  a 
trial  in  the  Justice  Court  of  the  original  cause  No.  176,  and  judgment 
was  therein  rendered  in  favor  of  the  plaintiff  against  the  appellee 
herein  for  the  sum  of  $45,  and  in  favor  of  appellant  that  plaintiff 
take  nothing  against  it  by  said  suit.  The  appellee  appealed  from  this 
judgment  to  the  County  Court,  and  upon  the  trial  de  novo  in  said 
court  judgment  was  rendered  in  favor  of  the  plaintiff  against  the  ap- 
pellee herein  for  the  full  amount  of  his  claim,  and  in  favor  of  the  ap- 
pellee against  the  appellant  herein  for  the  same  amount.  The  appellee 
having  obtained,  or  being  about  to  obtain,  the  issuance  of  an  execution 
against  the  appellant  upon  said  judgment,  appellant  applied  to  the 
district  judge  before  named  to  restrain  the  execution  of  said  judgment 
on  the  ground  that  it  was  rendered  without  any  pleading  to  support 
it  and  therefore  void.     In  refusing  the  application  the  district  judge 
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made  the  following  endorsement  thereon,  showing  .his  reasons  for  such 
refusal : 

"Injunction  refused  because  it  does  not  appear  that  the  judgment 
of  the  County  Court  is  void.  The  answer  of  the  Eastern  Texas  Rail- 
road Company  is  sufficient  to  authorize  the  judgment  over  against  the 
Houston,  E.  &  W.  Texas  Railroad  Co.,  though  it  must  be  admitted 
that  said  answer  is  inartistically  drawn.  The  prayer  for  judgment 
against  the  H.,  E.  &  W.  Tex.  R.  R.  Co.  is  not  alone  in  favor  of  Plf., 
but  in  the  light  of  the  facts  pleaded  and  other  parts  of  said  answer 
should  be  construed  as  asking  for  such  judgment  as  the  facts  plead 
and  proven  will  warrant." 

We  do  not  think  the  pleading  before  6et  out  can  be  given  the  con- 
struction placed  upon  it  by  the  trial  judge.  It  does  not  appear  from 
this  pleading,  nor  otherwise  from  the  record,  that  the  stock  killed  and 
those  injured  were  shipped  under  a  through  bill  of  lading,  and  the 
allegation  of  the  pleading  that  appellee  was  not  liable  for  the  injury 
to  said  shipment  negatives  the  idea  that  the  shipment  was  upon  a 
through  bill.  If  the  connecting  carrier  only  undertook  to  transport 
the  stock  to  the  end  of  its  line,  and  appellee  did  not  receive  them  un- 
der a  through  bill  of  lading,  article  331a  of  the  statute  does  not  apply, 
and  appellee  would  not  be  liable  for  damages  which  occurred  while  the 
stock  was  in  possession  of  its  connecting  carrier.  Texas  &  P.  Rv.  Co. 
v.  Arnett,  41  Texas  Civ.  App.,  403.  It  goes  without  saying  that  if 
appellee  was  not  liable  to  the  plaintiff  it  would  not  be  entitled  to  re- 
cover over  against  the  appellant  the  sum  wrongfully  recovered  against 
it  by  the  plaintiff,  notwithstanding  the  fact  that  appellant  was  liable 
to  the  plaintiff.  If  it  be  conceded,  however,  that  the  facts  stated  in 
the  pleading  would  warrant  a  recovery  by  appellee  against  appellant  of 
the  damages  recovered  by  plaintiff  against  it,  the  fact  remains  that  no 
such  recovery  was  asked.  Appellee  was  not  required  to  file  a  written 
pleading,  but  having  done  so  it  is  bound  by  the  allegations  of  the  plea 
just  as  it  would  be  if  the  case  had  not  originated  in  the  Justice's 
Court.  There  was  no  additional  pleading,  oral  or  written,  on  the  part 
of  appellee,  and  the  judgment  can  only  be  sustained,  if  at  all,  upon  the 
pleadings  before  set  out.  While  it  is  true  that  pleading  in  the  Jus- 
tice's Court  is  not  required  to  be  as  definite  and  specific  as  in  courts 
in  which  written  pleading  is  required,  it  can  not  be  held  tKat  a  plead- 
ing which  asks  a  specific  and  definite  relief  without  any  prayer  for 
general  relief  will  support  a  judgment  granting  entirely  different  re- 
lief from  that  asked.  In  this  pleading  the  prayer  is  that  no  judgment 
be  rendered  against  the  appellee,  and  that  judgment  for  the  amount  of 
the  damages  sustained  by  plaintiff  be  rendered  against  the  appellant. 
This  is,  in  effect,  a  prayer  for  judgment  in  favor  of  plaintiff  asrainst 
the  appellant  and  can  not  be  otherwise  construed.  That  this  was  the 
intention  of  the  pleader  is  shown  by  the  citation  which  was  issued 
upon  said  plea  and  which  only  cites  the  appellant  to  appear  and  an- 
swer the  suit  of  the  plaintiff. 

There  being  no  pleading  to  support  the  judgment  against  appellant, 
such  judgment  is  void,  and  the  trial  judge  erred  in  refusing  to  grant 
the  injunction.  Houston,  E.  &  W.  T,  Ry.  Co.  v.  Skeeter,  44  Texas 
Civ,  App.,  105, 
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It  follows  that  the  order  refusing  the  injunction  should  be  reversed 
and  the  cause  remanded,  with  instructions  to  the  trial  judge  to  grant 
the  injunction  upon  the  filing  of  a  proper  bond  by  appellant,  and  it 
has  been  so  ordered. 

Reversed  and  remanded. 


N.  C.  Cone  v.  J.  H.  Belcheb  et  al. 

Decided  November  13,  1900. 

1.— Fraudulent  Conveyance — Gift  to  Wife — Increase  of  Cattle. 

The  issue  being  whether  or  not  certain  land  levied  upon  as  community 
property,  was  in  fact  community  property  or  the  separate  property  of  the  wife 
because  bought  with  the  proceeds  of  the  increase  of  cattle  which  were  the 
separate  property  of  the  wife,  said  increase  having  been  given  to  her  by  a 
debtor  husband,  evidence,  as  to  the  solvency  of  the  husband  at  the  time  of  this 
gift,  considered,  and  held  to  require  the  submission  of  the  issue  to  the  jury, 
and  a  peremptory  instruction  by  the  court  was  reversible  error. 

2. — Same — Statute  Construed. 

Under  the  provisions  of  article  2545,  Batts'  Civ.  Stats,  a  conveyance  not 
upon  a  valuable  consideration  is  prima  facie  void  as  to  prior  creditors  and  the 
grantee  therein  has  the  burden  of  proving  that  the  grantor  possessed  at  the 
time  property  within  this  State  subject  to  execution  sufficient  to  pay  his  existing 
debts;  and  by  the  words  "subject  to  execution"  is  meant  that  the  grantor  retained 
the  open  and  visible  ownership  of  property  of  such  value  that  when  subjected 
to  forced  sale  it  would  yield  a  sufficient  sum  to  pay  all  existing  debts  and  the 
costs  of  collection. 

3. — Practice — Peremptory  Charge. 

A  party  introducing  evidence  sufficient  to  support  a  verdict  in  his  favor  is 
entitled  to  have  the  issue  submitted  to  the  jury,  however  strong  the  contra- 
dictory evidence  might  be,  and  in  determining  the  propriety  of  directing  a  verdict 
the  evidence  must  be  viewed  from  a  standpoint  most  favorable  to  such  party, 
disregarding  conflicts  and  contradictions. 

4. — Fraudulent  Conveyance — Gift — Husband  and  Wife. 

An  agreement  by  a  husband  to  give  to  his  wife  the  increase  of  her  cattle 
can  have  no  effect  as  against  existing  creditors  of  the  husband  after  the  time 
the  husband  became  insolvent,  and  the  placing  of  the  wife's  brand  upon  such 
increase  after  the  date  of  insolvency  will  not  render  the  gift  valid. 

m 
•  

Error  from  the  District  Court  of  Eastland  Countv.  Tried  below  be- 
fore  Hon.  F.  S.  Bell,  Special  Judge. 

Stubblefield  &  Patterson,  for  plaintiff  in  error. — As  against  defend- 
ant, an  attaching  creditor  of  plaintiff's  husband,  plaintiff  is  not  pre- 
cluded from  proving  that  land  conveyed  to  her  during  coverture,  not 
specifically  described  as  her  separate  estate,  is  separate  and  not  com- 
munity property,  and  if  there  be  any  evidence  offered  in  support 
thereof  it  is  error  for  the  court  to  withdraw  such  issue  from  the  jury. 
Sinsheimer  v.  Kahn,  24  S.  W.,  533  (see  this  case  also  for  collation  of 
authorities)  ;  Hunt  v.  Matthews,  60  S.  W.,  674 ;  Mexia  v.  Lewis,  34 
8.  W.,  158;  Speer  on  Married  Women,  sees.  80,  81,  83  and  85;  Maddox 
v.  Summerlin,  92  Texas,  486. 
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If  there  is  any  evidence,  although  slight,  which  has  a  tendency  to 
establish  an  issue,  it  is  the  duty  of  the  court  to  submit  it  to  the  jury, 
and  this  is  the  case  even  if  the  court  should  be  required  to  set  the 
judgment  aside  as  being  against  the  weight  of  the  evidence.  Texas 
Brokerage  Co.  v.  Barkley,  109  S.  W.,  1001;  Harpold  v.  Moss,  109  S. 
W.,  928;  Eastham  v.  Hunter,  86  S.  W.,  323;  Fitzgerald  v.  Hart,  1/ 
S.  W.,  369. 

Earl  Connor  and  J.  J.  Butts,  for  defendant  in  error. 

CONNER,  Chief  Justice. — Plaintiff  in  error  instituted  this  suit 
to  enjoin  the  sale  of  two  hundred  and  sixty  acres  of  the  south  one-half 
of  section  507,  and  the  southeast  one-fourth,  and  the  southwest  one- 
fourth  of  section  508,  S.  P.  R.  R.  surveys,  in  Eastland  County,  upon  all 
which  there  had  been  a  levy  of  an  execution  issued  out  of  the  County 
Court  of  said  county,  by  virtue  of  a  judgment  in  favor  of  J.  H.  Belcher, 
against  W.  R.  Cone,  the  husband  of  plaintiff  in  error,  and  others,  for  the 
sum  of  about  fourteen  hundred  and  seventy-five  dollars.  Plaintiff  in  error 
claims  the  two  hundred  and  sixty  acres  of  section  507  and  the  south- 
west one-fourth  of  section  508  as  her  separate  property,  and  the  south- 
east one-fourth  of  section  508  as  a  part  of  her  homestead.  She  alleged 
facts  showing  that  the  title  to  her  separate  property  was  dependent  in 
part  upon  matter  not  of  record,  and  sought  to  attack  the  validity  of 
the  execution  and  judgment  upon  which  it  was  based  on  the  ground 
that  the  judgment  was  one  rendered  in  an  action  purporting  to  revive 
a  judgment  of  said  County  Court  theretofore  rendered  for  six  hundred 
and  eighty-three  dollars  and  sixty-three  cents,  and  that  the  parties  nec- 
essary to  such  revival  had  not  been  brought  before  the  court,  in  that 
the  Farmers'  Alliance  Milling  Company,  one  of  the  original  defend- 
ants, and  certain  heirs  of  C.  J.  Stephens,  deceased,  also  an  original  de- 
fendant, had  not  been  made  parties  to  the  scire  facias  proceeding. 

Upon  the  conclusion  of  the  testimony  the  court  peremptorily  in- 
structed the  jury  to  return  a  verdict  for  appellees,  except  as  to  such 
portions  of  the  land  in  controversy  as  they  might  find  to  be  the  home- 
stead of  plaintiff  and  her  husband,  W.  R.  Cone,  not  to  exceed  two  hun- 
dred acres  of  land,  which  the  jury  were  required  to  designate  and 
specify  in  their  verdict. 

We  think  the  court  erred,  as^  assigned,  in  giving  the  peremptory 
instruction.  There  was  evidence  "on  the  part  of  both  plaintiff  in  error 
and  W.  R.  Cone,  to  the  effect  that  soon  after  their  marriage,  some 
thirty  years  before  the  trial,  plaintiff  in  error  acquired  a  few  cattle, 
and  that  it  was  specifically  agreed  between  husband  and  wife  that  the 
increase  of  such  cattle  should  be  the  separate  property  of  the  wife; 
that  the  cattle  brand  of  W.  R.  Cone  was  "Cone;"  that  all  increase  of 
the  wife's  separate  cattle  were  branded  "Cone-K;"  that  about  the  year 
1900  W.  R.  Cone  sold  all  of  the  cattle,  then  situated  in  Sutton  County, 
in  both  brands;  that  the  "Cone-K"  cattle  brought  about  fourteen  hun- 
dred and  fifty  dollars,  which  was  invested  by  plaintiff  in  error  in  said 
southwest  one-fourth  of  section  508;  that  the  proceeds  of  the  "Cone* 
cattle  amounted  to  about  twenty-five  hundred  dollars,  one-half  of  which 
W.  R.  Cone  gave  to  his  wife  as  her  part  of  the  community  interest  in 
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the  Cone  cattle;  this  twelve  hundred  and  fifty  dollars  was  invested  in 
said  two  hundred  and  sixty  acres  out  of  section  507. 

The  least  that  can  be  said  of  this  testimony  is  that  it  tends  to  show- 
such  gift  on  the  part  of  W.  R.  Cone  to  his  wife  as  will  invest  her  with 
the  separate  interest  she  claims,  unless  restrained  by  our  statute  regu- 
lating voluntary  conveyances.  This  statute  provides:  "Every  gift, 
conveyance,  assignment,  transfer  or  charge  made  by  a  debtor,  which 
is  not  upon  consideration  deemed  valuable  in  law,  shall  be  void  as  to 
prior  creditors  unless  it  appears  that  such  debtor  was  then  possessed  of 
property  within  this  State  subject  to  execution  sufficient  to  pay  his  ex- 
isting debts;  but  such  gift,  conveyance,  assignment,  transfer  or  charge 
shall  not  on  that  account  merely  be  void  as  to  subsequent  creditors,  and 
though  it  be  decreed  to  be  void  as  to  a  prior  creditor,  because  volun- 
tary," it  shall  not  for  that  cause  be  decreed  to  be  void  as  to  subsequent 
creditors  or  purchasers." 

In  construing  this  article  our  Supreme  Court,  in  Maddox  v.  Sum- 
merlin,  92  Texas,  483,  held  that  a  conveyance  not  upon  a  valuable  con- 
sideration is  made  prima  facie  void  as  to  prior  creditors,  and  that  one 
claiming  under  it  ha3  the  burden  of  proving  that  the  grantor  possessed 
property  within  the  State  subject  to  execution  sufficient  to  pay  his  ex- 
isting debts.  And  in  Walker  ft  Lybrook  v.  Loring,  89  Texas,  668,  that 
the  words  in  the  statute,  "subject  to  execution,"  mean  not  only  that 
the  property  should  be  such  as  may  be  legally  levied  upon  and  sold  by 
the  sheriff,  but  that  it  should  also  be  such  as  is  actually  capable  of 
being  levied  upon,  the  meaning  of  the  statute  being  that  the  grantor 
must  retain  property,  of  which  he  has  the  open  and  visible  ownership, 
of  such  value  that  when  subjected  to  forced  sale  it  will  yield  a  suffi- 
cient sum  to  pay  all  existing  debts,  as  well  as  the  taxable  costs  of  the 
collection.  It  was  also  held  in  the  latter  case  that  the  ownership  of 
property,  the  title  to  which  was  concealed  from  creditors,  can  not  be 
taken  into  account  in  determining  whether  the  grantor  retained  suffi- 
cient assets  to  meet  the  just  demands  of  his  creditors. 

Pretermitting  a  discussion  of  the  objections  to  the  judgment  in  the 
suit  to  revive  the  original  judgment,  the  judgments  together  tend  to 
show  that  appellee  Belcher  was  a  creditor  of  W.  R.  Cone  at  and  prior 
to  the  sale  of  the  Cone  and  Cone-K  cattle  in  Sutton  County.  The  evi- 
dence also  shows  that  the  Cone  cattle  while  in  Sutton  County  were 
held  in  the  names  of  persons  other  than  W.  R.  Cone  with  the  purpose 
of  avoiding  the  payment  of  said  original  judgment.  But  W.  R.  Cone 
testified,  among  other  things,  as  follows :  "We  sold  the  cattle  down  in 
Sutton  County  in  1898.  ...  At  the  time  I  sold  out  those  cattle 
down  there  in  Sutton  County  there  were  about  600  head  of  my  brother's 
cattle,  mine  and  all,  and  we  sold  for  $14.50  a  head;  and  there  were 
about  half  of  them  that  belonged  to  me  and  my  wife,  which  brought  a 
total  of  $4,350,  and  I  think  about  $2,500  was  paid  in  cash  and  the  rest  in 
notes.  At  that  time  I  had  other  cattle  in  Eastland  County — I  guess  some 
seventy-five  head  on  the  range ;  I  was  dealing  in  cattle  at  the  time.  I  was 
acquainted  with  the  market  value  of  cattle  here  at  that  time,  and  it  was 
in  this  county  about  $15  per  head.  At  that  time  I  don't  know  that  I 
had  any  other  debts  at  all  except  this  old  security  debt  on  the  Farmers' 
Alliance  Milling  Company  judgment;  if  I  did  they  were  mighty  small 
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— might  have  owed  some  $15  or  $25;  I  did  not  owe  any  other  indebt- 
edness that  amounted  to  anything  except  this  judgment;  the  judgment 
amounted  at  that  time  I  think  to  about  $500.  .  .  .  The  cattle  I 
left  up  here  in  Eastland  County  were  run  in  my  name.  The  sheriff 
did  not  come  along  about  that  time  and  call  on  me  for  any  property 
subject  to  execution,  and  never  did.  ...  I  continued  to  run  these 
cattle  I  had  in  Eastland  County  at  that  time  in  my  name  and  in  my 
brand  just  because  I  had  them  here,  and  no  one  ever  bothered  or  ever 
molested  them.  ...  Of  the  property  sold  down  there  in  Sutton 
County,  I  gave  my  wife  half  of  the  proceeds  of  the  community  cattle, 
and  there  were  three  hundred  head  about,  which  would  make  her  part 
probably  about  $2,175.  That  was  in  1898  or  1899.  It  is  not  a  fact 
that  I  sold  those  cattle  and  invested  the  proceeds  in  land  in  my  wife's 
name  to  defeat  that  judgment;  I  had  stuff  they  could  get  at — cattle 
right  here  on  the  range — stuff  that  could  have  paid  the  judgment  I 
was  not  buying  cattle  up  in  this  country  at  the  time  I  had  these 
seventy-five  head;  I  raised  these  cattle  here,  and  they  were  left  on  the 
range,  and  I  still  raise  cattle  here — out  on  the  open  range." 

This  testimony,  we  think,  at  least  raises  the  issues  of  whether  W.  It- 
Cone  made  the  gifts  to  his  wife  as  he  testifies,  and  if  so,  whether  at 
the  time  he  was  possessed  of  property  within  this  State  subject  to  exe- 
cution sufficient  to  pay  his  existing  debts  within  the  meaning  of  the 
statute  quoted.  If  so,  the  court  should  have  submitted  the  issues  to 
the  jury,  for  the  rule  is  well  established  that  where  there  is  any  evi- 
dence upon  an  issue  raised  by  the  pleadings,  it  is  the  duty  of  the  court 
to  submit  the  issue  to  the  jury.  (Citizens'  Railway  Company  v.  Grif- 
fin, 49  Texas  Civ.  App.,  569,  and  authorities  there  cited.)  It  is  true 
that  appellee  introduced  the  record  of  marks  and  brands  showing  that 
the  Cone  brand  was  registered  in  the  name  of  J.  S.  Cone  and  not  W. 
R.  Cone;  that  W.  R.  Cone  for  the  years  1897,  1898,  1899  and  1901, 
rendered  for  taxation  only  the  southeast  one-fourth  of  section  508, 
claimed  in  this  suit  as  part  of  the  homestead;  two  mules  at  forty  dol- 
lars; five  cattle  at  fifty  dollars,  and  one  wagon  or  buggy  at  twenty-five 
dollars,  but  this  was  not,  as  matter  of  law,  conclusive.  The  rule  is  that 
a  party  having  introduced  sufficient  evidence  to  support  a  verdict  in 
his  favor  is  entitled  to  have  the  issue  submitted  to  the  jury,  however 
strong  the  contradictory  evidence  may  be,  and  that  in  determining  the 
propriety  of  directing  a  verdict  the  evidence  must  be  considered  most 
favorable  to  plaintiff  in  error,  disregarding  conflicts  and  contradictions. 
See  Ilarpold  v.  Moss,  101  Texas,  540.  We  therefore  conclude  that  the 
court  should  not  have  taken  the  indicated  issues  away  from  the  jury. 

The  questions  raised  on  demurrer  relating  to  supposed  irregularities 
in  the  judgment  are,  we  think,  wholly  immaterial  on  this  appeal.  If 
plaintiff  in  error  establishes  her  allegations  in  reference  to  the  home- 
stead and  of  her  plea  of  separate  interest,  she  will  be  entitled  to  re- 
cover regardless  of  the  form  or  effect  of  the  judgment.  Should  she 
fail  in  this,  then  to  the  extent  of  such  failure  there  would  be  no  right 
of  action  in  plaintiff  in  error,  for  all  property  not  found  to  be  sepa- 
rate would  be  community  property,  and  as  to  this  the  husband  alone 
can  sue,  and  he  is  not  complaining  of  the  judgment  in  this  suit. 
(Speer  on  Law  of  Married  Women,  sec.  287;  Maddox  v.  Summerlin, 
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92  Texas,  483.)  At  all  events,  the  judgments  were  admissible  in  evi- 
dence on  the  issue  of  whether  defendant  in  error  Belcher  was  a  cred- 
itor of  W.  R.  Cone  at  and  prior  to  the  time  the  latter  made  the  as- 
serted gifts  to  his  wife. 

In  this  connection,  and  in  view  of  another  trial,  we  Bhould,  perhaps, 
also  say  that  the  agreement  of  W.  R.  Cone  and  wife  can  not  control 
our  statute  defining  community  property.  It  can  be  given  no  greater 
effect  than  to  vest  in  Mrs.  Cone  separate  right  to  all  such  of  the 
Cone-K  cattle  as  were  so  branded  prior  to  W.  R.  Cone's  failure,  if  any, 
to  be  possessed  of  sufficient  property  subject  to  execution  to  pay  his  ex- 
isting debts.  The  imposition  of  the  Cone-K  brand  on  increase  of  cat- 
tle after  that  period  as  against  existing  creditors  of  W.  R.  Cone  could 
amount  to  no  more  than  a  gift. 

For  the  error  discussed  in  the  court's  peremptory  charge  it  is  or- 
dered that  the  judgment  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


International  &  Great  Northern  Railroad  Company  v.  T.  J. 

Hood. 

Decided  November  13,  1909. 

1. — Carrier — Request  not  Equivalent  to  Demand. 

Where  the  evidence  shows  that  only  a  simple  request  was  made  of  a 
conductor  of  a  passenger  train  that  he  back  the  train  to  a  station  in  order  that 
plaintiff  might  alight  and  procure  her  ticket,  a  special  charge  predicated  on  the 
assumption  that  plaintiff  demanded  that  the  train  be  backed  was  not  in  accord- 
ance with  the  evidence,  and  was  therefore  properly  refused.  A  demand  is 
materially  different  from  a  simple  request. 

2.— 'Ejection  from  Railroad  Train — Evidence — Excessive  Verdict. 

In  a  suit  for  damages  for  shame  and  mental  anguish  suffered  by  a  female 
passenger  by  reason  of  the  exposure  of  her  lower  limbs  while  being  ejected 
from  a  passenger  train,  evidence  considered  and  held  insufficient  to  support  a 
verdict  for  $1,250,  and  remittitur  of  $750  required. 

Appealed  from  the  District  Court  of  Navarro  County.     Tried  below 
before  Hon.  L.  B.  Cobb. 

King  &  Morris  and  Baker  &  Baker,  for  appellant. — There  is  no  evi- 
dence in  this  record  that  Alma  Rood  sustained  any  injury  or  damage 
to  her  person  in  any  manner  other  than  the  alleged  shame,  and  it  is 
not  contended  that  this  had  any  consequential  effects,  therefore  the 
conclusion  is  irresistible  that  the  jury  were  influenced  by  passion  or 
prejudice  in  reaching  such  an  excessive  verdict.  Missouri,  K.  &  T. 
Ry.  v.  Mitchell,  105  S.  W.,  827;  Missouri,  K.  &  T.  Rv.  v.  Snider,  33 
.8.  W.,  557;  Gulf,  C.  &  S.  F.  Rv.  v.  Ryan,  18  S.  W.,  866;  Texas  &  P. 
By.  v.  Dennis,  23  S.  W.,  402 ;  Missouri,  K.  &  T.  Ry.  v.  Ball,  61  S.  W., 
327;  International  &  G.  N.  Ry.  v.  Hood,  118  S.  W.,  1122. 

Richard  Mays,  for  appellee. — The  verdict  of  the  jury  was  not  exces- 
sive under  the  testimony,  and  the  trial  court  committed  no  error  in 
Vol.  LVn  Civil— 32, 
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refusing  to  require  the  plaintiff  to  remit  any  part  of  it.  International 
&  G.  N.  By.  Co.  v.  Gilbert,  61  Texas,  536;  Texas  &  P.  By.  Co.  v. 
Lynch,  73  S.  W.,  65;  Gulf,  C.  &  S.  F.  By.  Co.  v.  Luther,  40  Texas 
Civ.  App.,  517;  Houston  &  T.  C.  By.  Co.  v.  Berling,  14  Texas  Civ. 
App.,  544;  San  Antonio  &  A.  P.  By.  Co.  v.  Harding,  11  Texas  Civ. 
App.,  497;  Galveston,  H.  &  S.  A.  By.  Co.  v.  Hynes,  21  Texas  Civ. 
App.,  34;  Gulf,  C.  &  S.  F.  By.  Co.  v.  Moodv,  39  S.  W.,  987;  Inter- 
national &  G.  N.  By.  Co.  v.  Wilkes,  68  Texas,  617;  Wells-Fargo  Ex- 
press Co.  v.  Fuller,  13  Texas  Civ.  App.,  614;  Texas  &  P.  By.  Co.  v. 
Johnson,  2  W.  &  W.,  sec.  189;  Missouri  Pac.  By.  Co.  v.  Martino,  2 
Texas  Civ.  App.,  634;  International  &  G.  K".  Bv.  Co.  v.  Hood,  118  S. 
W.,  1119. 

TALBOT,  Associate  Justice. — T.  J.  Hood,  the  father  of  Alma 
Hood,  a  minor,  brought  this  suit  as  her  next  friend,  against  the  Inter- 
national &  Great  Northern  Bailroad  Company  to  recover  damages  sus- 
tained by  Alma  in  an  ejection  by  the  railroad  company's  servants  from 
one  of  its  passenger  trains.  It  is  alleged,  in  substance,  that  appellee 
purchased  from  appellant's  agent  at  Mertens,  on  or  about  the  7th  day 
of  March,  1907,  two  round-trip  tickets  to  Leroy;  that  one  of  said 
tickets  was  purchased  for  the  said  Alma  Hood  and  the  other  for  her 
mother.  That  Alma  and  her  mother,  upon  the  purchase  of  said  tickets, 
took  passage  on  appellant's  southbound  passenger  train,  and  that  when 
they  arrived  at  Leroy  they  left  the  train  and  visited  relatives  living 
several  miles  in  the  country;  that  on  or  about  March  10,  1907,  they  re- 
turned to  Leroy,  and  there  boarded  one  of  appellant's  passenger  trains 
to  return  to  Mertens;  that  after  getting  aboard  of  the  train  they  dis- 
covered they  had  left  their  return-trip  tickets  in  the  wagon  in  which 
they  had  ridden  to  Leroy.  That  after  the  train  left  Leroy,  and  when 
only  a  very  short  distance  therefrom,  the  conductor  came  into  the 
coach  in  which  Alma  Hood  and  her  mother  were  seated,  taking  up 
tickets,  and  that  he  was  then  informed  by  them  that  they  had  acci- 
dentally left  their  tickets  on  the  seat  of  the  wagon  at  Leroy,  and,  hav- 
ing no  money  with  which  to  pay  their  fare,  they  requested  the  con- 
ductor to  stop  the  train  in  order  that  Alma  might  run  back  and  get 
the  tickets,  which  he  declined  to  do.  That  after  said  request  was  de- 
clined the  said  Alma  and  her  mother  stated  to  the  conductor  that  they 
were  without  tickets  and  had  no  money,  and  asked  him  what  he  was 
going  to  do  about  it,  to  which  he  replied  in  a  gruff  manner  that  he 
was  going  to  put  them  off  the  train;  that  the  conductor  did  not  stop 
the  train  at  this  time,  but  went  to  the  other  end  of  the  car  taking  up 
tickets,  and  then  passed  out  of  the  car  and  remained  for  some  little 
time,  during  which  time  the  train  had  gotten  faster  and  faster  and 
under  full  headway;  that  after  the  train  had  run  about  a  mile  and  a 
half  the  conductor  returned  into  the  car  in  which  Alma  and  her 
mother,  were  riding  and  stopped  the  train  and  put  them  off  in  a  deep 
cut.  That  the  only  assistance  rendered  plaintiff  in  alighting  from  the 
train  was  the  action  of  the  negro  porter  in  placing  a  footstool  on  the 
ground,  which  was  so  negligently  done  that  it  turned  over  and  was 
not  straightened.  That  at  the  point  where  plaintiff  was  put  off  there 
was  a  deep  ditch;  that  in  getting  off  the  train  she  had  to  hold  on  to 
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the  handle-bar  and  swing  off  until  she  could  lower  herself  to  a  point 
where  she  could  stand  upon  the  ground,  and  that  so  great  was  the  dis- 
tance from  the  steps  of  the  platform  of  the  car  to  the  ground  her  lower 
limbs  were  necessarily  and  unavoidably  exposed  to  the  view  of  the 
porter  and  conductor,  in  consequence  of  which  she  suffered  shame  and 
humiliation. 

The  defendant  plead  the  general  issue,  contributory  negligence  on 
the  part  of  the  plaintiff  in  entering  appellant's  car  without  a  ticket, 
and  that  she  got  off  the  train  voluntarily;  that  appellant  did  not  know 
that  plaintiff  had  entered  its  car  without  a  ticket  until  its  conductor 
approached  her  to  take  up  her  ticket,  and  upon  ascertaining  that  she 
did  not  have  one  asked  her  her  desire,  whereupon  she  requested  that 
she  be  allowed  to  get  off,  which  request  was  complied  with  as  soon  as 
the  train  could  be  stopped.  A  jury  trial  resulted  in  a  verdict  and 
judgment  in  favor  of  plaintiff  for  the  sum  of  $1,250,  and  the  appellant 
appealed. 

Appellant  reque'sted  the  trial  court  to  charge  the  jury  as  follows: 
"You  are  instructed  that  if  you  believe  from  the  evidence  that  plaintiff 
got  on  this  train  without  a  valid  ticket  entitling  her  to  travel  on  said 
train,  then  and  in  that  event  the  company  would  be  authorized  to  eject 
the  plaintiff  in  such  manner  as  not  to  endanger  her  safety  and  with 
the  force  .that  a  person  of  ordinary  prudence  and  care  would  exercise 
under  like  or  similar  circumstances.  You  are  further  instructed  that 
the  plaintiff  would  have  no  right  to  demand  of  the  defendant  to  put 
her  off  at  any  other  place  than  a  regular  station  or  stopping  place,  nor 
to  demand  that  the  train  be  run  back  to  the  station  to  enable  her  to 
get  her  ticket,  which  she  had  left  without  any  fault  of  the  railway  com- 
pany." This  charge  was  refused,  and  its  refusal  is  assigned  as  error. 
The  only  proposition  accompanying  the  assignment  is  that,  "The  plain- 
tiff had  no  right  to  demand  of  the  defendant  that  the  train  be  run 
back  to  the  station  to  enable  her  to  get  her  ticket,  which  she  had  left 
without  any  fault  of  the  railway  company,  because  Alma  Hood's  evi- 
dence shows  that  she  asked  the  conductor  to  stop  the  train  and  let  her 
go  back  and  get  her  ticket,  and  the  appellant  had  the  right  to  have 
the  law  applied  to  this  evidence  so  that  the  jury  could  not  blame  the 
appellant  or  be  prejudiced  against  it  for  not  stopping  the  train  and 
allowing  her  to  get  off  and  get  her  ticket." 

As  will  be  noted,  the  only  error  charged  and  complained  of  is  the 
court's  refusal  to  give  the  latter  portion  of  the  charge  quoted,  to  the 
effect  that  "the  plaintiff  had  no  right  to  demand  of  the  defendant  that 
the  train  be  run  back  to  the  station  to  enable  her  to  get  her  ticket, 
which  she  had  left  without  any  fault  of  the  railway  company/' 
Whether  the  failure  to  give  that  particular  portion  of  the  charge  was 
error  is,  therefore,  the  only  question  raised  by  the  assignment.  Xo  evi- 
dence is  pointed  out  by  appellant  calling  for  or  authorizing  the  giving 
of  such  an  instruction.  The  evidence  cited  in  support  of  this  assign- 
ment, under  the  statement  required  by  the  rules  to  be  made,  is  that 
Alma  Hood  testified:  "I  simply  asked  him  (the  conductor)  to  stop 
the  train  and  let  me  go  back  and  get  my  tickets  and  money,  and  he 
wouldn't  do  that."  Under  the  head  of  "remarks"  counsel  say:  "The 
undisputed  evidence  in  ^his  case  shows  that  the  plaintiff,  accompanied 
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by  her  mother,  entered  the  appellant's  coach  without  a  ticket,  having 
left  the  same  on  the  seat  of  a  wagon  at  the  depot,  and  that  they  re- 
quested that  the  conductor  stop  the  train  and  allow  them  to  get  off 
and  get  their  tickets/'  A  demand  that  the  train  be  run  back  to  the 
station  to  enable  plaintiff  to  get  her  ticket  is  a  materially  different 
proposition  to  a  simple  request  that  the  conductor  stop  the  train  and 
let  plaintiff  go  back  and  get  her  ticket. 

But  if  it  should  be  conceded  that  the  assignment  or  proposition  was 
broad  enough  to  include  the  request  that  the  train  be  stopped  to  en- 
able her  to  go  back  to  Leroy  and  get  her  tickets,  still  we  think  there 
was  no  material  error  in  refusing  the  instruction  asked.  There  was  no 
evidence  offered  with  the  view  of  showing  that  plaintiff  had  the  right 
to  demand  that  the  train  be  stopped  and  she  allowed  to  go  back  to  the 
station  and  get  her  ticket ;  nor  do  we  find  anything  in  the  record  indi- 
cating that  any  such  contention  was  made  by  plaintiff  during  the  trial 
of  the  case.  It  is  not  at  all  likely,  we  think,  that  the  jury  may  have 
concluded  from  the  simple  request  of  plaintiff  that  tfie  train  be  stopped 
to  enable  her  to  go  back  and  get  her  ticket,  that  it  was  appellant's  duty 
to  grant  the  request,  and  that  they  were  influenced  thereby  in  rendering 
the  verdict  they  did. 

Complaint  is  made  of  the  court's  refusal  to  give  the  following  charge 
requested  by  appellant,  to  wit:  "If  you  believe  from  the  evidence  in 
this  case  that  at  or  about  the  place  where  plaintiff's  daughter  disem- 
barked from  said  train,  that  plaintiff's  daughter  or  her  mother,  who 
accompanied  her,  requested  the  conductor  to  let  them  off  at  said  place, 
and  that  in  putting  them  off  of  said  train  the  conductor  used  ordinary 
care  (that  is,  such  care  as  an  ordinarily  prudent  person  would  exer- 
cise under  such  or  similar  circumstances),  you  are  instructed  that  the 
plaintiff  can  not  recover  in  this  case."  There  was  no  error  in  refus- 
ing this  charge,  because  it  was  sufficiently  covered  by  the  court's  main 
charge.  Touching  this  issue  the  court  instructed  the  jury:  "That  if 
plaintiff  requested  the  conductor  to  stop  the  train,  so  that  she  might 
get  off,  and  he  complied  with  her  request  and  caused  the  train  to  be 
stopped  as  promptly  as  he  reasonably  and  properly  could,  then  she 
could  not  recover,  though  the  train  did  stop  in  an  inconvenient  place 
for  alighting.  But  if  the  conductor  disregarded  her  request  to  stop 
the  train,  and  after  going  a  very  considerable  distance  beyond  where 
the  train  could  have  been  properly  and  safely  stopped  in  the  exercise 
of  ordinary  care,  after  receiving  her  request,  and  of  his  own  motion 
stopped  the  train  in  a  manifestly  improper  place  for  her  to  alight,  he 
could  not  properly  attribute  the  stopping  to  her  request."  He  further 
charged  that  if  the  conductor  stopped  the  train  on  plaintiff's  request 
she  could  not  recover.  That  if  he  did  not  stop  the  train  at  her  re- 
quest, yet  if  he  was  not  wanting  in  ordinary  care  (ordinary  care  being 
defined)  in  choosing  the  place  to  stop  the  train,  the  defendant  was  not 
liable.  In  International  &  G.  N".  Railway  Co.  v.  Hood,  118  S.  W., 
1119,  a  companion  case  to  the  one  at  bar,  it  was  held  that  the  refusal 
of  a  charge  identical  with  the  one  under  consideration,  and  practically 
under  the  same  state  of  facts,  was  not  error. 

It  is  assigned  that  the  verdict  of  the  jury  is  excessive,  and  we  think 
the  assignment  well  taken.    The  only  element,of  damage  submitted  by 
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the  court's  charge  was  the  alleged  shame  and  anguish  of  mind  suffered 
by  Alma  Hood  by  reason  of  the  exposure  of  her  lower  limbs  while  get- 
ting off  of  appellant's  train.    The  testimony  of  Alma  Hood,  who  will 
hereafter  be  referred  to  as  plaintiff,  and  that  of  her  mother,  is  the  prin- 
cipal and  material  testimony  upon  the  question.     She  testified,  so  far 
as  we  deem  it  necessary  to  state,  as  follows :    "When  the  train  stopped 
and  he  told  us  to  come  on  and  get  off,  neither  the  conductor  nor  the 
porter  rendered  us  any  assistance  whatever.    Neither  the  porter  nor  the 
conductor  took  my  suit  case  or  valise  to  take  it  off  for  me;  we  took 
them  ourselves.    When  we  walked  out  of  the  car  and  got  down  on  the 
steps  to  get  off  the  conductor  was  standing  on  the  platform  of  the 
train,  and  the  porter  was  standing  out  on  a  little  knoll  against  the 
embankment.    In  getting  off  neither  the  porter  nor  conductor  assisted 
us.    We  had  a  suit  case  and  a  little  box;  I  was  carrying  the  suit  case 
and   mama  was  carrying  the   box;   it  was   a   little   paste-board   box. 
Neither  the  porter  nor  the  conductor  offered  to  take  the  suit  case  from 
my  hands  as  I  was  getting  off;  I  held  it  in  my  hand  and  swung  down 
with  the  other  hand.    They  put  the  foot-stool  for  us  to  step  on  in  get- 
ting off  the  train,  but  it  had  fallen  down  and  was  down  on  one  side; 
they  did  not  stand  it  up  when  they  saw  it  had  fallen  down.     There 
was  a  ditch  on  the  side  of  the  track  where  we  got  off — a  deep  ditch; 
the  stool  had  fallen  over,  and  in  order  to  strike  the  bottom  in  swing- 
ing off  the  steps  I  had  to  hold  my  suit  case  in  one  hand  and  hold  the 
handle-bar  with  the  other  and  swing  off,  and  I  just  could  reach  the 
stool  with  my  toes  while  hanging  to  the  handle-bar.    This  negro  porter 
was  standing  over  on  a  sort  of  knoll  on  the  side  of  the  embankment 
opposite  to  where  I  got  off,  and  the  conductor  was  standing  up  on  the 
platform.    In  my  effort  to  get  off  there  I  think  I  exposed  some  of  my 
person.     I  do  not  remember  whether  the  wind  was  blowing  through 
that  cut  or  not.     I  was  embarrassed  by  having  to  stretch  down  there 
that  far,  and  I  felt  ashamed  because  I  thought  my  lower  limbs  were 
exposed  to  the  porter  standing  on  the  knoll.     The  reason  I  thought 
my  lower  limbs  were  exposed  to  the  gaze  of  that  negro  porter  was  be- 
cause I  had  to  stretch  down  so  far;  I  felt  like  they  were,  anyway; 
they  felt  to  me  as  if  they  were  exposed.     While  we  were  getting  off, 
and  while  the  train  was  moving  off  and  leaving  us  there,  I  saw  the 
passengers  on  the  train  looking  out  to  see  what  was  going  on.     This 
place  where  they  put  us  off  was  not  in  sight  of  the  depot.     When  we 
got  back  to  the  depot  we  found  our  purse  and  tickets ;  we  stayed  at  the 
depot  a  little  while  and  then  went  to  the  boarding-house,  which  was 
about  five  hundred  yards  from  the  depot.     I  don't  know  exactly  what 
time  we  got  away  from  Leroy;  it  was  late  that  evening;  we  used  the 
same  tickets.     My  father  met  us  at  Mertens.     ...     I  did  not  re- 
quest him  to  stop  the  train  in  that  deep  cut  and  voluntarily  get  off. 
I  got  off  the  train  because  he  told  us  to  get  off.     The  conductor's 
manner  towards  us  was  very  crabbed." 

Mrs.  T.  J.  Hood  testified  substantially  as  did  the  plaintiff,  her 
daughter,  and  that  the  conductor,  in  telling  them  that  he  would  not 
stop  the  train  for  Alma  to  go  back  to  the  station  and  get  their  tickets, 
spoke  in  a  gruff  sort  of  way;  that  all  he  spoke  was  in  a  very  gruff 
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way;  that  when  her  daughter  was  getting  off  the  train  6he  exposed  her  i 

lower  limbs. 

This  evidence  does  not  show  any  injury  whatever  to  the  plaintiff, 
Alma  Hood,  in  consequence  of  her  ejection  from  appellant's  train,  ex- 
cept/the  shame,  humiliation  and  mental  distress  resulting  from  the  ex- 
posure of  her  lower  limbs  to  view  in  alighting  from  said  train.  The 
shame  and  humiliation  experienced  was  due  according  to  her  own  testi- 
mony to  the  fact  that  her  lower  limbs  were  exposed  to  the  gaze  of  the 
negro  porter  of  the  train.  She  says:  "I  was  embarrassed  by  having 
to  stretch  down  there  that  far,  and  felt  ashamed  because  I  thought  j 

my  lower  limbs  were  exposed  to  the  porter  standing  on  the  knoll."  We 
regard  the  evidence  clearly  insufficient  to  authorize  the  verdict  of 
$1,250,  returned  by  the  jury,  and  upon  which  judgment  was  entered. 
Therefore,  unless  the  appellee  shall  enter  a  remittitur  in  the  sum  of 
$750,  the  judgment  of  the  court  below  will  be  reversed  and  the  cause 
remanded  for  a  new  trial.  The  evidence  was  sufficient  to  show  negli- 
gence and  liability  on  the  part  of  the  appellant,  and  that  a  judgment 
for  $500  is  not  excessive.  If,  therefore,  the  remittitur  above  suggested 
is  entered  within  fifteen  days,  the  judgment  for  $500  will  be  affirmed. 

Affirmed  on  remittitur. 


Adelia  Williamson  v.  Chicago,  Rock  Island  &  Gulf  Railway 

Company. 

Decided  November  13,  1909. 

1. — Evidence — Leading  Interrogatory. 

The  following  interrogatory:  "Did  said  train  auditor  abuse  or  lay  hands  on 
or  otherwise  assault  plaintiff  in  any  manner,  or  did  he  not  do  so,"  held  leading 
in  that  it  suggests  one  of  the  crucial  issues  in  the  case  on  trial,  and  called  for 
the  conclusion  of  the  witness  on  the  issue,  and  the  alternative  form  in  which 
it  was  put  did  not  free  it  of  said  objectionable  features. 

2. — Carrier — Ejection  of  Passenger — Degree  of  Care. 

Where  a  passenger  upon  a  railroad  train  refuses  to  pay  his  fare  and 
resists  eviction  from  the  train  he  ceases  to  be  a  passenger,  and  the  railroad 
company  is  only  required  to  exercise  ordinary  care  in  his  eviction.  The  rule 
that  a  carrier  of  passengers  is  required  to  exercise  the  highest  degree  of  care 
towards  its  passengers  does  not  apply  in  such  case. 

Appeal  from  the  District  Court  of  Potter  County.  Tried  below  be- 
fore Hon.  J.  N.  Browning. 

L.  C.  Barrett,  J.  M.  Jones,  II.  H.  Cooper  and  J.  A.  Templeton,  for 
appellant. — The  court  erred  in  sustaining  the  objections  of  the  de- 
fendant to  the  answers  of  the  witness  H.  H.  Vail  to  the  fifth  direct 
interrogatory,  on  the  ground  that  such  interrogatory  was  leading  and 
suggested  the  answer  required  of  the  witness.  Fire  Ass'n  of  Phila- 
delphia v.  Masterson,  83  S.  W.,  49;  United  States  Gypsum  Co.  v. 
Shields,  106  S.  W.,  724;  United  States  Gypsum  Co.  v.*  Shields,  108 
S.  W.,  1165;  50  Cent.  Dig.,  "Witnesses,"  837,  838;  El  Paso,  etc.,  Ry. 
v.  Ruckman,  107  S.  W.,  1158. 
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The  court  erred  in  the  fourth  paragraph  of  its  general  charge  in  re- 
quiring the  defendant  in  this  cause  to  have  exercised  no  more  than  or- 
dinary care  in  the  premises  when  the  degree  of  care  required  by  law 
was  the  highest  degree  of  care.  Hardin  v.  Ft.  Worth  &  D.  C.  Rv.  Co., 
100  S.  W.,  995;  Ft.  Worth  &  D.  C.  Rv.  Co.  v.  Hardin,  90  S.  W.%,  679; 
Hardin  v.  Ft.  Worth  &  D.  C.  Ry.  Co.,'  77  S.  W.,  431. 

N.  H.  Lassiter,  Robert  Harrison  and  Turner,  Hendricks  £  Boyce, 
•for  appellee. 

CONNER,  Chief  Justice. — Appellant,  accompanied  by  her  minor 
son  about  ten  years  old  and  a  minor  daughter  of  six,  was  a  passenger 
on  one  of  appellee's  passenger  trains,  and  appeals  from  an  adverse 
judgment  in  a  suit  instituted  by  her  in  the  District  Court  of  Potter 
County  to  recover  damages  caused  by  the  alleged  wrongful  ejection  of 
her  said  son  from  said  train.  The  suit  was  defended  on  the  ground 
that  the  son  was  subject  to  the  payment  of  passenger  fare,  which  the 
appellant  persistently  refused  to  pay,  and  that  no  more  force  was  exer- 
cised than  was  reasonably  necessary  to  remove  the  boy  from  the  train. 

Under  the  second  and  third  assignments  it  is  insisted  that  the  court 
erred  in  sustaining  objections  to  the  following  interrogatories  pro- 
pounded to  the  witnesses  H.  H.  Vail  and  B.  Freeland,  viz. :  "Did  said 
train  auditor  abuse,  or  lay  hands  on,  or  otherwise  assault  plaintiff  in 
any  manner,  or  did  he  not  do  so?"  To  this  interrogatory  the  witness 
Vail  answered :  "He  did,  in  a  rough  manner,  or  I  would  call  it.  He 
jerked  the  boy  away  from  the  woman  and  shoved  her  back,  and  the 
conductor  did  not  allow  her  to  get  off  the  train/'  And  the  witness 
Frefeland  answered :  "The  auditor  did  riot,  but  the  conductor  did  lay 
hands  on  her,  and  violently  wrenched  the  boy  from  her." 

We  think  that  the  court  correctly  held  that  the  interrogatory  was 
leading,  and  properly  excluded  the  answers  for  that  reason.  The  ques- 
tion of  whether  a  given  interrogatory  is  or  is  not  leading  is  not  always 
easy  of  solution,  but  the  rules  to  be  applied  in  the  determination  have 
been  so  frequently  and  fully  set  forth  and  illustrated  in  the  decisions 
that  we  hardly  feel  justified  in  entering  into  an  elaborate  dissection  of 
the  interrogatory  now  before  us.  We  think  it  sufficient  to  say  that 
it  plainly  suggests  one  of  the  crucial  issues  in  the  case,  viz.,  whether 
unnecessary  force  was  exercised  by  appellee's  trainmen  in  the  removal 
complained  of,  and  called  for  the  conclusion  of  the  witness  on  the  is- 
sue. It  embodied  the  assumption  that  the  "abuse"  or  laying  on  of 
hands  constituted  an  assault,  and  the  alternative  form  in  which  it  was 
put  does  not  free  the  interrogatory  of  its  objectionable  feature*.  See 
Hanrick  v.  Alexander,  51  Texas,  500;  Brvan  Press  Co.  v.  Houston  & 
T.  C.  Ry.  Co.,  110  S.  W.,  99;  Ft.  Worth  &  D.  C.  Ry.  Co.  v.  Jones,  38 
Texas  Civ.  App.,  129,  and  authorities  cited. 

Error  is  also  assigned  to  the  following  paragraph  of  the  court's 
charge :  "If  you  find  and  believe  from  the  evidence  that  the  plaintiff 
was  a  passenger  on  the  train  of  the  defendant  company,  as  alleged, 
but  that  she  refused  to  pay  the  fare  of  her  son,  Frank,  then  you  are 
instructed  that  the  defendant  company  would  have  the  right  to  eject 
such  boy  from  said  train,  and  was  entitled  to  the  use  of  such  force,  if 
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any,  as  may  have  been  reasonably  necessary  to  make  such  ejectment,  if 
any,  but  in  making  such  ejectment,  if  any,  the  defendant  company 
would  be  bound  to  exercise  ordinary  care  not  to  injure  the  plaintiff, 
and  the  failure  of  the  defendants  and  servants  of  the  defendant  com- 
pany to  exercise  such  ordinary  care  would  be  negligence." 

It  is  insisted  that  the  charge  is  erroneous  "in  requiring  the  defend- 
ant in  this  cause  to  have  exercised  no  more  than  ordinarv  care  in  the 
premises,  when  the  degree  of  care  required  by  law  was  the  highest  de- 
gree of  care.  In  answering  the  criticism  made  of  the  charge  quoted,' 
it  may  be  said  that  the  charge  was  at  least  correct  as  far  as  it  went, 
and  if  appellant  desired  that  a  higher  degree  of  care  be  imposed,  that 
she  should  have  made  special  request  therefor.  But  aside  from  this  we 
think  the  charge,  in  the  connection  in  which  it  was  used,  and  as  to  the 
phase  of  the  evidence  to  which  it  related,  was  correct.  In  another 
paragraph  of  the  charge  the  jury  was  instructed  to  the  effect  that  if 
the  fare  of  the  son  had  been  paid  (as  she  testified),  both  plaintiff  and 
her  son  were  passengers,  and  as  such  entitled  to  the  exercise  of  the 
highest  degree  of  care  on  appellee's  part,  and  that  a  failure  to  exer- 
cise such  care  would  constitute  negligence  for  which  plaintiff  was  en- 
titled to  recover,  if  thereby  she  was  injured  and  damaged  as  alleged. 
When,  however,  appellant  refused  to  pay  the  boy's  fare  and  forcibly 
resisted  his  eviction  from  the  car,  as  appellee's  testimony  tended  to 
show  and  as  we  must  find  in  deference  to  the  verdict  of  the  jury,  she 
forfeited  her  right  as  a  passenger,  and  was  thereafter  only  entitled  to 
the  care  required  in  the  charge  objected  to.  Ft.  Worth  &  D.  C.  By. 
Co.  v.  Gribble,  46  Texas  Civ.  App.,  78. 

The  evidence  sufficiently  supports  appellee's  defense,  and  the  re- 
maining assignment  of  error  entitled  to  notice  needs  but  a  passing 
reference.  This  assignment  goes  to  the  exclusion  of  the  answer  of 
the  witness  Vail  to  the  fifth  direct  interrogatory,  but  the  ruling  was 
at  least  harmless,  in  view  of  the  fact  that  the  witness,  in  answer 
to  other  interrogatories,  was  permitted  to  testify  to  substantially  the 
same  effect  as  that  of  the  excluded  answer. 

We  conclude  that  the  evidence  supports  the  verdict  and  judgment  in 
appellee's  favor,  and  that  the  judgment  should  be  affirmed. 

Affirmed. 


Eockwell  Bros.  &  Company  v.  W.  T.  Hudgens  et  al. 

Decided  November  13,  1909. 

1 . — Homestead — Abandonment — Evidence— Evading  Arrest. 

The  issue  being  whether  or  not  defendant  had  abandoned  the  premises  in 
controversy  as  his  home,  it  was  error  for  the  court  to  refuse  to  permit  plaintiff 
to  elicit  from  the  defendant  while  testifying  as  a  witness  in  his  own  behalf  that 
his  absence  from  the  State,  which  had  been  shown,  was  not  in  fact  temporary, 
as  he  had  testifed  it  was,  but  that  nt  the  time  he  left  the  county  and  State 
there  were  several  indictments  for  felony  pending  against  him;  that  in  con- 
sequence thereof  he  was  a  fugitive  from  justice  during  his  absence,  and  did  not 
return  until  he  was  arrested  and  brought  back  by  the  sheriff;  and  this,  though 
the  plaintiff  had  introduced  the  defendant  as  a  witness. 
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2. — Same — Acts  of  Husband — Conclusive  upon  Wife. 

The  determination  of  the  husband  is  conclusive  upon  the  wife  in  the  matter 
of  abandoning  the  homestead  when  he  acts  in  good  faith  and  for  what  he  believes 
to  be  for  the  best  interest  of  his  family. 

3. — Practice— Leading  Questions — Hostile  Witness. 

When  a  defendant  is  introduced  as  a  witness  by  the  plaintiff,  and  the 
interests  of  the  defendant  necessarily  place  him  in  hostility  to  the  plaintiff, 
the  positions  of  the  parties  are  changed  in  the  matter  of  propounding  leading 
questions;  the  plaintiff  should  be  permitted  to  propound  leading  questions,  and 
the  defendant's  counsel  should  not  be  permitted  to  do  so. 

4. — Homestead — Abandonment — Evidence. 

The  fact  that  a  debtor  had  not  paid  for  or  received  a  deed  to  the  premises 
in  controversy  until  after  his  creditor  had  sought  to  fix  a  lien  upon  it  and 
subject  it  to  the  payment  of  his  debts,  is  a  circumstance  which  the  jury  should 
be  allowed  to  consider  in  determining  the  question  of  homestead  vel  non.  Charge 
upon  the  designation  of  a  homestead  considered,  and  held  incorrect  in  stating 
the  law  and  upon  the  weight  of  the  evidence. 

5. — Same — Burden  of  Proof. 

While  as  a  general  rule  the  burden  of  proving  the  abandonment  of  a  home- 
stead once  established  is  upon  the  party  asserting  the  abandonment,  yet  when 
there  has  been  no  actual  occupancy  of  the  premises  and  the  acts  of  preparation 
are  of  doubtful  character,  the  rule  may  be  otherwise.  Evidence  as  to  designa- 
tion of  homestead  considered,  and  intimated  that  the  burden  of  proof  should  be 
upon  the  party  asserting  homestead  rights. 

6. — Special  Charge — Failure  to  Note  Refusal. 

A  requested  charge  not  marked  "refused"  will  not  be  considered  on  appeal. 

•Error  from  the  District  Court  of  Eastland  County.  Tried  below 
before   Hon.  J.   H.   Calhoun. 

Stubblefield  £  Patterson,  for  plaintiff  in  error. — It  is  an  abuse  of 
discretion  for  a  trial  court  to  refuse  plaintiff  the  privilege  of  pro- 
pounding leading  questions  to  the  defendant.  1  Greenlf.  Ev.,  sec. 
435;  Rev.  Stats.,  art.  2271;  Tillman  v.  Peoples,  67  S.  W.,  201;  2 
Elliott  on  Evidence,  p.  849;  Rev.  Stats.,  art.  2294,  47  Am.  Dec.,  83. 

It  is  an  abuse  of  discretion  on  the  part  of  a  trial  court  to  permit 
the  attorneys  for  defendant,  while  the  defendant  is  testifying  in  his 
own  behalf  concerning  matters  specially  plead  by  him,  to  elicit  such 
matters  so  plead,  by  propounding  leading  questions  to  such  defend- 
ant over  the  objections  of  plaintiff,  even  if  such  defendant  had  been 
placed  on  the  stand  as  a  witness  by  the  plaintiff.  International  & 
G.  N.  Ry.  Co.  v.  Dalwigh,  51  S.  W.,  500;  San  Antonio  &  A.  P.  Rv. 
Co.  v.  Hammon,  50  S.  W.  123;  Tillman  v.  Peoples,  67  S.  W.,  201; 
1  Wig.,  sec.  773;  1  Green.  Ev.,  p.  591;  Rev.  Stats.,  art.  2271,  47  Am. 
Dec.,  83. 

As  tending  to  show  that  in  leaving  the  State  where  such  property 
claimed  to  be  his  homestead  was  located,  the  defendant  did  so  with 
no  intention  of  returning,  thereby  abandoning  such  homestead,  it  is 
competent  for  plaintiff  to  show  by  such  defendant  that  when  he  left 
the  State  he  was  under  felony  indictments  and  that  he  only  returned 
to  the  State  when  brought  back  by  a  peace  officer  by  reason  of  such 
indictments,  even  though  plaintiff  had  placed  such  defendant  on  the 
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witness  stand  and  such  facts  might  tend  to  degrade  the  defendant  in 
the  minds  of  the  jurors.  Rev.  Stats.,  art.  2271;  Tillman  v.  Peoples, 
67   S.  W.,  205;   Greenleaf   (15th  ed.),  452. 

Mere  intention  to  occupy  land  as  a  homestead  is  not  available  as 
against  the  lien  created  on  such  land  by  virtue  of  the  Constitution 
of  this  State  in  favor  of  the  materialman  who  furnishes  material  to 
erect  improvements  thereon,  unless  such  materialman  have  actual 
or  constructive  notice  of  such  intention  at  the  time  such  lien  would 
attach.  Wolf  v.  Butler,  28  S.  W.,  51 ;  Collier  v.  Betterton,  29  S.  W., 
490;  George  v.  Ryon,  61  S.  W.,  139;  Steves  v.  Smith,  107  S.  W.,  145; 
Johnson  v.  Burton,  87  S.  W.,  181  (and  cases  cited) ;  21  Cyc,  472 
(note  34  for  collation  of  additional  authorities)  ;  Moreland  v.  Barn- 
hardt,  44  Texas,  275;  85  Texas,  610;  18  Texas,  417;  30  Texas,  191; 
111  S.  W.,  760. 

Where  property  has  never  been  occupied  or  used  as  a  homestead 
as  against  an  attaching  creditor,  the  burden  continues  upon  the  per- 
son claiming  such  property  to  show  that  at  the  time  of  such  attach-, 
ment  the  property  was  his  homestead,  and  it  is  not  sufficient  for  him 
to  show  merely  that  at  some  prior  date  thereto  he  had  formed  an 
intention  to  use  such  property  as  his  homestead  and  had  improved 
the  same,  but  he  must  show  that  by  reason  of  his  failure  to  occupy 
such  premises  subsequently  to  the  forming  of  such  intention  and  the 
placing  of  such  improvements,  that  he  had  not  abandoned  such  in- 
tention to  use  and  occupy  such  premises  as  a  homestead  at  the  time 
of  the  lew.  Same  authorities,  also:  Cobb  v.  Collins,  111  S.  W., 
760;  West'End  v.  Griggs,  56  S.  W.,  49;  Autry  v.  Reasor,  113  S.  W., 
748;  Blum  v.  Rogers,  15  S.  W.,  115. 

The  verdict  of  the  jury  is  contrary  to  the  law  and  unsupported 
by  the  evidence  in  this,  that  if  said  property  had  ever  been  the  home- 
stead of  defendants  they  had  ceased  to  use  the  same  and  had  aban- 
doned said  property  as  a  home  on  June  21,  1906,  at  the  time  the 
writ  of  attachment  was  served  in  said  cause,  and  the  same  had  ceased 
to  be  and  was  no  longer  the  homestead  of  defendants.  Watson  v. 
City  Natl.  Bank,  119  S.  W.,  915,  917;  Bente  v.  Lange,  29  S.  W., 
815;  Lynch  v.  McGown,  117  S.  W.,  884. 

Scott  &  Brelsford,  for  defendants  in  error. — The  intention  of  the 
husband  and  wife,  who  have  no  other  homestead,  to  make  and  use 
lots  owned  by  them  a  homestead,  accompanied  with  acts  showing  an 
intention  to  use  and  occupy  same  as  a  homestead,  such  as  digging 
a  well  and  planting  a  garden,  is  sufficient  to  put  a  materialman  fur- 
nishing material  for  improvements  thereon  upon  notice  of  its  home- 
stead character,  and  no  lien  will  attach  unless  executed  by  both  hus- 
band and  wife  as  required  by  statute  before  the  furnishing  such 
material.  Cameron  v.  Gebhard,  85  Texas,  610,  22  S.  W.,  1033; 
Miles  v.  Kelley,  40  S.  W.,  599;  Gallagher  v.  Keller,  23  S.  W.,  296; 
same,  29   S.  W.,  647. 

Intent  alone  is  sufficient  if  improved  at  the  time  it  is  purchased. 
See  Evans  v.  Daniel,  25  Texas  Civ.  App.,  362,  60  S.  W.  Rep.,  1012. 

Authorities   as   to   fixing  liens   on   homestead:     Lyon   v.   Ozee,   66 
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Texas,  95;  Walker  v.  House,  24  S.  W\,  82;  Cameron  v.  Marshall,  65 
Texas,  7;  Building  &  L.  Assn.  v.  Logan,  33  S.  W.,  1088. 

An  intention  to  occupy  a  lot  as  a  home,  coupled  with  preparations 
by  building  a  house  thereon,  planting  a  garden,  putting  up  posts 
and  digging  a  well  thereon,  authorizes  the  presumption  of  dedication 
as  a  home,  and  where  the  materialman  failed  to  secure  contract  with 
both  husband  and  wife,  duly  acknowledged  as  required  by  statute 
before  the  material  was  furnished,  and  afterward  attempted  to  fix 
lien  by  filing  bill  of  particulars  or  writ  of  attachment,  the  burden 
would  be  on  plaintiff  to  prove  abandonment.  Texas  Land  &  L.  Co. 
v.  Blalock,  76  Texas,  85. 

CONNER,  Chief  Justice. — Plaintiff  in  error  sued  W.  T.  Hudgens 
upon  a  promissory  note  in  the  sum  of  one  thousand  two  hundred 
dollars,  given  by  Hudgens  on  March  21,  1906,  for  the  purchase  price 
of  certain  lumber  and  material  afterwards  used  by  him  in  the  erec- 
tion of  a  dwelling-house  situated  in  the  town  of  Rising  Star,  East- 
land County.  No  defense  was  urged  to  the  indebtedness,  nor  to  a 
mortgage  lien  declared  upon  on  certain  mules  taken  to  secure  the 
note,  but  plaintiff  in  error  also  asserted  and  sought  to  foreclose  two 
liens  on  the  house  and  lot  referred  to;  one,  the  materialman's  lien 
provided  by  article  3294  of  the  Revised  Statutes;  the  other,  an  at- 
tachment lien  later  secured,  as  against  which  defendants  in  error 
Hudgens  and  wife  interposed  the  defense  that  the  premises  at  and 
before  the  inception  of  said  liens  constituted  their  homestead.  The 
trial   resulted   in   a   verdict   and   judgment   for   defendants   in   error. 

The  sharply  contested  issues  were  whether  in  March,  1906,  when, 
if  at  all,  plaintiff  became  entitled  to  fix,  as  he  afterwards  did,  his 
materialman's  lien,  the  lot  in  question  had  become  the  homestead  of 
defendants  in  error  by  reason  of  such  acts  of  preparation  as  suffi- 
ciently manifested  their  intention  to  so  make  it,  and  if  so,  whether 
defendants  in  error  had  abandoned  the  homestead  at  and  prior  to 
the  levy  of  plaintiff  in  error's  writ  of  attachment  on  the  21st  day 
of  June,  1906.  The  evidence  is  undisputed  that  defendants  in  error 
never  actually  occupied  the  premises  until  long  after  the  levy  of  the 
attachment,  and  that  before  the  lot  was  paid  for  and  deed  thereto 
delivered,  and  before  any  occupancy  of  the  premises,  defendant 
Hudgens,  accompanied  by  his  wife  and  two  children,  left  the  country 
and  remained  away  in  different  parts  of  the  United  States,  Canada 
and  Old  Mexico  from  early  in  June,  1906,  until  about  April  1,  1907, 
when   he   returned   to    Eastland    County,    accompanied   by    a    sheriff. 

Plaintiff  in  error  sought  to  elicit  by  an  examination  of  W.  T. 
Hudgens  while  testifying  as  a  witness  that  said  absence  from  the 
State  was  not  temporary  as  he  had  testified;  that  at  the  time  he 
left  Eastland  County  he  had  some  half  dozen  indictments  for  felony 
pending  against  him;  that  in  consequence  thereof  he  was  a  fugitive 
from  justice  during  his  absence  and  had  not  returned  until  he  was 
arrested  in  El  Paso,  Texas,  by  the  sheriff  of  Eastland  County.  The 
court  refused  to  permit  the  introduction  of  such  proposed  evidence 
or  to  permit  questions  calculated  to  so  prove,  on  the  ground  that  the 
witness  had  been  offered  by  plaintiff  in  error,  and  had  been  allowed 
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to  testify  to  the  length  and  circumstances  of  his  wandering,  and 
hence,  that  it  was  improper  to  so  impeach  or  degrade  him.  We  are 
of  the  opinion  that  the  court  committed  reversible  error  in  so  ruling. 
True,  the  witness  could  not  be  so  impeached,  but  the  facts  sought 
were  certainly  relevant  on  the  issue  of  abandonment.  The  fact,  if 
true,  that  W.  T.  Hudgens,  at  the  time  he  left  the  country  of  his 
asserted  home,  was  indicted  one  or  more  times  for  grave  offenses  and 
perhaps  liable  to  punishment  in  the  penitentiary,  furnished  a  motive 
or  inducement  for  his  departure  and  continued  absence,  and  was 
admissible  as  a  circumstance  illustrating  his  intent,  to  be  considered 
by  the  jury  together  with  all  other  circumstances  in  determining 
whether  Hudgens*  abandonment  was  permanent.  It  is  insisted  that 
the  testimony  is  not  admissible  against  the  wife  who  intervened.  But 
not  so.  It  is  undisputed  that  the  wife  went  and  remained  absent 
with  her  husband  until  long  after  the  institution  of  this  suit,  and 
if  W.  T.  Hudgens  in  abandoning  his  former  home,  if  one  had  been 
established  and  if  he  did  so  abandon  it,  acted  in  good  faith  and  for 
the  best  interest  of  his  family,  as  he  thought,  his  determination 
controls.  See  Speer  on  Law  of  Married  Women,  sections  256  and 
271,  and  authorities  cited.  If  the  testimony  sought  was  relevant  to 
a  material  issue,  as  we  think  it  plainly  is,  it  is  no  objection  to  its 
introduction  that  the  testimony  did  tend  to  degrade  the  witness.  See 
1  Greenleaf  on  Evidence,  15th  ed.,  sec.  454. 

Complaint  is  also  made  of  the  action  of  the  court  in  refusing  to 
permit  plaintiff  in  error  to  propound  leading  questions  to  the  de- 
fendant, W.  T.  Hudgens.  We  think  this  was  error.  Notwithstand- 
ing he  was  introduced  as  witness  by  plaintiff  in  error,  W.  T.  Hud- 
gens was  necessarily  a  hostile  witness;  his  position  in  the  case  and 
his  defense  placed  him  in  hostility  to  plaintiff  in  error  and  the  latter 
should  therefore  have  been  permitted  to  propound  leading  questions 
to  him.  See  1  Greenleaf  on  Evidence,  sec.  435.  And  for  the  same 
reason  the  court  should  not  have  permitted  his  counsel  to  lead  W. 
T.  Hudgens  in  the  development  of  his  defense.  See  1  Wigmore  on 
Evidence,  sec.  773;  2d  volume,  same  authority,  sec.  916;  Revised 
Statutes,  art.  2271;  International  &  G.  N".  By.  v.  Dalwigh,  92  Texas, 
655. 

In  the  fourteenth  assignment  complaint  is  made  of  the  following 
paragraph  of  the  court's  charge:  "If  you  believe  from  the  evidence 
that  the  said  W.  T.  Hudgens,  or  that  he  and  his  wife  contracted 
for  the  land  in  controversy  for  the  purpose  of  making  it  a  homestead, 
and  that  they  caused  it  to  be  improved  for  a  home  intending  to  live 
thereon  and  own  no  other  home,  then  it  became  their  homestead 
whether  it  was  paid  for  or  not,  regardless  of  whether  they  occupied 
it  or  not;  and  if  that  homestead  character  once  attached  to  said  land, 
then  it  remained  their  homestead  until  both  W.  T.  Hudgens  and 
his  wife  both  abandoned  it  with  the  intention  of  not  returning  to  it 
and  living  thereon,  or  abandoned  the  idea  and  intent  of  making  it 
their  home."  The  validity  of  the  defendants'  title  was  not  made 
an  issue,  and  we  think  this  charge  was  incorrect  as  well  as  objection- 
able as  being  on  the  weight  of  the  testimony.  The  fact  that  W.  T. 
Hudgens  had  not  paid  for  his  homestead  lot  or  received  deed  there- 
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for  until  after  his  return  to  Eastland  County,  was  a  circumstance 
proper  for  the  consideration  of  the  jury  in  determining  the  issue  of 
abandonment,  and  the  force  of  the  circumstance  should  not  have 
been  destroyed,  as  was  probably  done,  by  the  section  of  the  charge 
quoted.  It  was  also  erroneous  to  instruct  the  jury,  as  was  in  effect 
done,  that  the  wife's  concurrence  in  the  abandonment  of  the  home- 
stead was  absolutely  essential,  as  we  have  indicated  in  a  former  part 
of  our  opinion. 

Some  of  us  also  very  gravely  doubt,  under  the  circumstances  of 
this  case,  the  propriety  of  the  court's  charge  complained  of  in  the 
thirteenth  assignment,  to  the  effect  that  the  burden  of  proof  on  the 
issue  of  abandonment  was  upon  plaintiff  in  error.  While  as  a  gen- 
eral rule  -the  burden  of  proving  the  abandonment  of  a  homestead 
once  established  is  upon  the  party  asserting  the  abandonment  (see 
Welborne  v.  Downing,  73  Texas,  527),  yet  where,  as  here,  there  had 
admittedly  been  no  occupancy  of  the  premises,  and  where  the  acts 
of  preparation  were  of  the  character  shown  by  the  testimony  in  this 
case,  unaccompanied  with  any  declared  purpose  of  occupying  the 
premises  as  a  home;  and  where  liens,  as  here,  have  accrued  at  differ- 
ent times,  some  of  us  at  least  incline  to  the  opinion  that  the  charge 
on  the  burden  of  proof  indicated  was  liable  to  mislead  the  jury,  it 
being  ordinarily  true  that  the  burden  of  proof  was  upon  defendants 
in  error  to  establish  the  homestead  character  of  the  premises  in 
controversy  at  the  several  times  plaintiff  in  error  acquired  his  liens. 

We  find  nothing  else  in  the  record  requiring  notice.  We  should 
say  perhaps,  however,  that  the  eighteenth  assignment  has  not  been 
considered  for  the  reason  that  the  special  charge  therein  quoted  was 
not  marked  "refused"  by  the  trial  court  as  required  by  the  statute. 

We  conclude  that  the  judgment  should  be  reversed  and  the  cause 
remanded  because  of  the  errors  discussed. 

Reversed  and  remanded. 


Mayhew  &  Company  v.  Mrs.  J.  C.  Harrell  et  al. 

Decided  November  13,  1909. 

1. — Promissory  Note — Married  Woman — Pleading. 

In  a  suit  against  a  husband  and  wife  as  makers  of  a  promissory  note  and 
against  the  endorser  of  the  nrite,  the  husband  and  wife  made  default,  and  judgment 
was  rendered  against  the  husband  and  the  endorser  but  not  against  the  wife; 
there  was  nothing  in  the  pleadings  of  either  the  plaintiff  or  the  endorser  to  dis- 
close the  fact  that  the  two  makers  of  the  note  were  husband  and  wife,  but  the 
court  found  such  to  be  the  fact.  The  endorser,  by  cross  plea,  prayed  for  judg- 
ment over  against  the  makers,  but  the  record  failed  to  show  that  any  notice 
of  this  cross  plea  was  served  on  them.  Held,  while  the  plaintiff  might  have  com- 
plained of  the  failure  to  render  judgment  against  the  wife,  the  endorser  could 
not  do  so. 

2. — Co-defendant — Cross  Plea — Notice — Default. 

Where,  in  a  suit  against  the  maker  and  endorser  of  a  promissory  note  the 
maker  fails  to  appear  and  judgment  is  rendered  against  him  by  default,  the 
court  is  without  jurisdiction  to  render  judgment  awarding  affirmative  relief 
prayed  for  by  the  endorser  over  against  the  maker  in  the  absence  of  service  of 
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citation  upon  the  maker  on  such  cross  plea;  and  upon  appeal  service  of  cita- 
tion or  appearance  by  the  maker  must  be  shown  otherwise  than  by  recitals  in 
the  judgment. 

3. — Promissory   Note. — Maker   and   Endorser— Cross   Plea — Default — Pleadiag. 

In  a  suit  against  the  maker  and  endorser  of  a  promissory  note,  the  maker 
failed  to  appear  and  judgment  was  rendered  against  him  by  default;  the  endorser 
answered,  among  other  things,  that  certain  policies  of  fire  insurance  had  been 
hypothecated  by  the  maker  with  the  plaintiff  as  security  for  the  payment  of 
the  note;  that  the  property  on  which  the  policies  were  issued  had  been  destroyed 
by  fire,  and  prayed  that  the  plaintiff  be  required  to  exhaust  said  security 
before  execution  Bhould  issue  against  the  endorser;  plaintiff's  pleading  con- 
tained no  allegation  or  prayer  concerning  said  security.  Held,  because  the  record 
failed  to  show  any  citation  to  the  maker  upon  the  cross  plea  of  the  endorser, 
the  court  was  without  authority  to  decree  a  foreclosure  of  the  lien  upon  the 
policies  of  insurance  as  against  the  maker  of  the  note  in  whose  favor  they  were 
issued. 

Error  from  the  District  Court  of  Eastland  County.  Tried  below 
before  Hon.  J.  H.  Calhoun. 

Stubblefield  &  Patterson,  for  plaintiff  in  error. — The  court  having 
found  that  the  note  sued  upon  was  executed  by  J.  J.  Wright  and 
Mattie  M.  Wright,  severally,  and  that  such  note  was  endorsed  and 
guaranteed  by  Mayhew  &  Company,  and  there  being  no  pleadings 
setting  forth  that  Mattie  M.  Wright  was  a  married  woman,  it  was 
error  for  the  court  to  render  judgment  against  J.  J.  Wright  and 
Mayhew  &  Company,  and  in  not  rendering  judgment  against  defend- 
ant Mattie  M.  Wright.  Houston  E.  &  W.  T.  Ry.  Co.  v.  Skeeter 
Bros.,  98  S.  W.,  1065   (and  cases  cited). 

The  court  having  adjudged  that  the  defendants,  J.  J.  Wright  and 
Mattie  M.  Wright,  were  severally  the  makers  of  the  note  sued  upon, 
and  that  defendant  Mayhew  &  Company  were  merely  endorsers  or 
guarantors  of  such  note,  and  there  being  no  pleadings  to  the  effect 
that  Mattie  M.  Wright  was  a  married  woman  and  not  liable  as 
maker  of  such  note,  the  defendant  Mayhew  &  Company  having  prayed 
judgment  against  said  makers,  J.  J.  Wright  and  Mattie  M.  Wright, 
jointly  and  severally,  for  such  sums  as  the  court  might  adjudge  against 
it  by  reason  of  such  guaranty  on  its  part,  and  said  court  having  ren- 
dered judgment  against  said  Mayhew  &  Company  as  said  guarantor,  it 
was  error  for  the  court  not  to  render  a  judgment  in  favor  of  May- 
hew &  Company  against  said  makers,  J.  J.  Wright  and  Mattie  M. 
Wright,  jointly  and  severally,  for  such  amount  as  was  rendered 
against  it,  the  said  Mayhew  &  Company. 

Scott  &  Brelsford,  for  defendant  in  error. 


DUNKLIN,  Associate  Justice. — J.  J.  Wright  and  Mattie  M. 
Wright  executed  their  promissory  note  in  favor  of  Mayhew  &  Com- 
pany, a  corporation,  for  one  thousand  dollars.  The  payee  endorsed 
and  delivered  the  note  to  Mrs.  J.  C.  Harrell,  who  sued  the  makers 
and  endorsers.  Judgment  was  rendered  in  favor  of  the  plaintiff 
against  J.  J.  Wright  as  principal  and  Mayhew  &  Company  as  en- 
dorser for  the  amount  due  on  the  note,  but  the  court  found  that 
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Mattie  M.  Wright  was  a  married  woman  at  the  time  she  executed 
the  note;  that  no  facts  existed  to  render  her  personally  liable  thereon 
or  which  would  subject  her  separate  property  to  the  payment  of  the 
same,  and  upon  such  findings  judgment  was  rendered  in  her  favor. 

By  plea  over  against  J.  J.  Wright  and  Mattie  M.  Wright,  Mayhew 
&  Company  alleged  that  it  was  liable  on  the  note  as  an  endorser 
only,  and  prayed  that  in  case  of  recovery  by  plaintiff  execution  should 
first  issue  against  the  makers  of  the  note  as  provided  by  the  statutes, 
and  that  Mayhew  &  Company  should  have  judgment  oyer  against 
the  two  makers  for  any  sum  it  might  pay  on  said  judgment.  In  its 
answer  Mayhew  &  Company  further  alleged  that  two  fire  insurance 
policies  on  property  since  destroyed  by  fire  had  been  hypothecated 
to  secure  payment  of  the  note  sued  on;  that  suits  had  been  instituted 
by  J.  J.  Wright  to  collect  the  policies  against  the  companies  issuing 
them,  and  upon  those  allegations  Mayhew  &  Company  prayed  that 
this  suit  be  abated  and  that  plaintiff,  Mrs.  J.  C.  Harrell,  be  required 
to    exhaust   such   security   before   recovering   judgment    in   this    suit. 

The  trial  court  found  that  the  suits  to  collect  the  policies  were 
pending,  and  adjudged  that  Mayhew  &  Company  was  subrogated  to 
all-  the  rights  of  J.  J.  Wright  and  Mattie  M.  Wright  in  and  to  those 
policies  and  the  proceeds  thereof.  After  reciting  appearance  of 
plaintiff  and  defendant  Mayhew  &  Company  the  judgment  contained 
the  following  further  recital :  "The  defendants  J.  J.  Wright  and 
Mattie  M.  Wright,  although  duly  cited  to  appear  and  answer  herein, 
came  not,  but  wholly  made   default." 

None  of  the  pleadings  of  plaintiff  or  defendant  Mayhew  &  Com- 
pany contained  any  allegation  that  Mattie  M.  Wright  was  a  married 
woman.  Mayhew  &  Company  has  prosecuted  this  writ  of  error,  and 
by  various  assignments  insists  that  the  trial  court  erred  in  failing 
to  render  judgment  in  favor  of  plaintiff  and  Mayhew  &  Company 
against  Mattie  M.  Wright  as  well  as  against  J.  J.  Wright.  Plaintiff 
in  the  suit  has  not  complained  of  a  failure  to  enter  such  judgment 
in  her  favor.  The  record  fails  to  show  any  service  of  citation  upon 
J.  J.  Wright  or  Mattie  M.  Wright  to  answer  the  cross-plea  against 
them. 

The  cross-plea  was  for  affirmative  relief  against  those  defendants, 
but  they  never  appeared  nor  filed  answers  of  any  character,  and  in 
the  absence  of  service  of  citation  on  the  cross-plea  the  court  was 
without  jurisdiction  to  render  judgment  awarding  any  affirmative 
relief  prayed  for  therein  as  against  those  defendants.  (Harris  v. 
Schlinke,  95  Texas,  91;  Kruegel  v.  Bolanz,  100  Texas,  572;  John- 
ston v.  Fraser,  92  S.  W.,  49;  Field  v.  O'Connor,  80  S.  W.,  872.) 
And  this  is  true,  even  though  it  should  be  held  that  the  recital  in 
the  judgment  of  due  service  upon  J.  J.  Wright  and  Mattie  M.  Wright 
should  be  construed  as  meaning  due  service  upon  the  cross-plea,  as 
well  as  upon  plaintiff's  petition.  If  judgment  had  been  entered  upon 
the  cross-plea,  it  would  have  been  by  default,  and  to  sustain  such  a 
judgment  upon  appeal  the  record  must  show  an  appearance  by  de- 
fendants or  else  service  aside  from  recitals  in  the  judgment.  (Bur- 
ditt  v.  Howth,  45  Texas,  466;  Carlton  v.  Miller,  2  Texas  Civ.  App., 
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619,  and  authorities  there  cited;   Shook  v.  Laufer,  84   S.  W.,  277; 
Smithers  v.  Smith,  35  Texas  Civ.  App.,  509.) 

The  foregoing  disposes  of  all  assignments  of  error  except  the  sixth, 
which  reads  as  follows:  "The  court  erred  in  not  adjudging  that 
plaintiff  should  exhaust  her  security  against  the  mortgaged  property, 
or  fire  policies  covering  same,  given  to  secure  the  note  sued  on,  be- 
fore execution  be  issued  against  Mayhew  &  Company."  Plaintiff 
did  not  allege  the  existence  of  the  insurance  policies,  nor  ask  any 
forclosure  lien  thereon,  either  in  her  original  petition  or  after  they 
had  been  pleaded  by  defendant.  Consequently,  plaintiff's  pleadings 
did  not  warrant  a  foreclosure  of  lien  on  the  policies."  The  policies 
were  in  favor  of  J.  J.  Wright,  and  as  the  record  fails  to  show  legal 
service  of  any  citation  on  him  upon  the  cross-plea  of  Mayhew  & 
Company,  the  court  was  also  without  authority  to  decree  a  foreclosure 
of  the  lien  with  the  cross-plea  as  a  basis  for  the  foreclosure.  How- 
ever, the  court  did  decree  that  Mayhew  &  Company  was  subrogated 
to  all  the  rights  of  J.  J.  Wright  in  the  policies  and  their  proceeds, 
and  J.  J.  Wright  makes  no  complaint  of  this  decree. 

Mayhew  &  Company  in  their  answer  pleaded  that  the  plaintiffs 
suit  should  be  abated  until  suits  upon  the  policies  should  be  dis- 
posed of,  to  the  end  that  any  proceeds  therefrom  should  be  first 
applied  to  the  note  sued  on  before  trial  of  this  suit,  but  no  assign- 
ment of  error  has  been  prosecuted  complaining  of  the  action  of  the 
court  in  failing  to  abate  the  suit.  Furthermore,  the  record  contains 
no  statement  of  facts,  and  there  is  not  even  a  recital  in  the  judg- 
ment to  show  that  the  policies  of  insurance  were  of  any  value.  The 
sixth  assignment  of  error  is  accordingly  overruled,  and  the  judg- 
ment of  the  trial  court  is  affirmed. 

Affirmed. 


Texas  &  Pacific  Railway  Company  v.  D.  G.  McWain. 

Decided  November  13,  1909. 

1. — Master  and   Servant — Negligence   of   Physician — Selection   by   Plaintiff- 
Evidence. 

In  a  suit  by  an  employee  against  his  employer  for  damages  for  maltreat- 
ment by  physicians,  the  issue  being  whether  said  physicians  were  selected  and 
employed  by  the  employer  or  by  the  employee  through  the  officials  of  a  labor 
union  of  which  the  employee  Was  a  member,  evidence  considered  and  held  to 
justify  the  trial  court  in  refusing  to  instruct  a  verdict  for  defendant;  and  also 
in  submitting  the  issue  of  employment  as  to  only  one  of  said  physicians  although 
plaintiff's  case  was  predicated  upon  the  negligence  of  two  physicians  Tne 
error  in  this  respect,  if  error  at  all,  was  one  of  omission  which  appellant  should 
have  sought  to  correct  by  a  special  charge. 

3. — Same — Medical  Treatment — Contract. 

Evidence  considered  and  held  sufficient  to  support  a  finding  that  an  employer 
had  entered  into  contract  to  furnish  medical  treatment  for  an  employee  in  ease 
the  employee  was  injured  during  the  employment. 

3.— Same. 

Where  there  is  a  contract  between  an  employer  and  his  employees  whereby 
the  employer  undertakes,   in   consideration  of  a  monthly   deduction  from  the 
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employee's  wages,  to  furnish  him  medical  treatment  the  employer  is  liable  for 
the  negligence  of  the  physicians  supplied  by  him  in  discharge  of  such  under- 
taking, notwithstanding  he  may  derive  no  profit  from  the  deductions  thus 
imposed  upon  the  employees. 

Appeal  from  the  District  Court  of  Tarrant  County.  Tried  below 
before  Hon.  Irby  Dunklin. 

John  W.  Wray,  for  appellant. — Appellant  submits  as  a  conclusive 
proposition  to  the  entire  theory  of  plaintiffs  case  and  to  his  right  to 
recover  and  in  justification  of  the  request  made  on  the  court  to 
charge  for  the  defendant,  that  drawing  every  inference  that  could 
be  drawn  in  favor  of  the  appellee,  yet  nevertheless  appellant  could 
under  no  circumstances  be  held  to  a  greater  liability  than  the  exer- 
cise of  ordinary  care  in  the  selection  of  Dr.  Binney  and  Dr.  Gerino. 
Poling  v.  San  Antonio  &  A.  P.  Ry.,  75  S.  W.,  69;  Galveston,  H.  ft 
S.  A.  By.  v.  Scott,  44  S.  W.,  589;  Southern  Pac.  By.  v.  Mauldin, 
46  S.  W.,  650;  Pearl  v.  West  End  St.  By.,  57  N.  E.,  339;  Pitts- 
burg, C.  C.  &  St.  L.  By.  v.  Sullivan,  40  N.  E.,  138;  Eighmy  v. 
Union  Pac.  By.,  61  N.  W.,  1056;  Maine  v.  Chicago,  B.  ft  Q.  B.  B., 
70  N.  W.,  630;  York  v.  Chicago,  M.  ft  St.  P.  B.  B.,  67  N.  W.,  574; 
Atchison,  T.  &  S.  P.  By.  v.  Zeiler,  38  Pac,  282;  South  Florida  By. 
v.  Price,  13  So.,  638;  Quinn  v.  Kansas  City,  M.  &  B.  By.,  30  S. 
W.,  1036;  Allan  v.  State  S.  S.  Co.,  30  N.  E.,  482;  O'Brien  v. 
Cunard   S.   S.  Co.,  28  N.  E.,  266;  26  Cyc,  1082. 

The  Acts  of  Congress  impose  on  ocean  carriers  the  duty  to  keep  a 
competent  physician  on  each  ship  to  wait  on  passengers.  The  con- 
struction given  to  that  statutory  duty  is  that  it  extends  no  further 
than  the  exercise  of  reasonable  care  to  get  a  competent  physician, 
which,  being  done,  the  company  is  not  responsible  for  damages  caused 
by  his  unskillful  treatment  oi  the  patient.  In  no  event,  or  in  no 
view  of  the  case,  can  the  testimony  be  construed  into  creating  so 
great  a  liability  on  the  part  of  the  appellant,  and  its  liability  under 
no  circumstances  of  the  testimony  and  the  record  could  go  beyond 
reasonable  care  in  the  selection  of  Binney  and  Gerino.  O'Brien  v. 
Cunard  S.  S.  Co.,  28  N.  E.,  266;  Allan  v.  State  Steamship  Co.,  30 
N.   E.,   482;   Laubbeim   v.    Netherland    Steamship,    13    N.    E.,    781. 

If  the  court  should  be  of  the  opinion  from  the  testimony  that 
there  was  a  liability  resting  on  the  defendant  to  exercise  ordinary 
care  in  the  employment  and  retention  of  Dr.  Binney  and  Dr.  Gerino, 
if  either  erred  in  judgment  in  appellee's  treatment  or  was  careless 
or  negligent  in  attention,  the  defendant  was  not  liable  for  the  con- 
sequences thereof,  inasmuch  as  the  appellant  had  no  right  to  direct 
or  control  the  doctors  in  the  exercise  of  their  judgment  or  skill  in 
the  management  of  the  case.  In  other  words,  that  the  law  of  re- 
spondeat superior  does  not  apply.  Pearl  v.  West  End  St.  By.,  57 
N.  E.,  339;  Quinn  v.  Kansas  City,  M.  ft  B.  By.  (Tenn.),  30  S.  W., 
1036;  Meyers  v.  Holborn,  33  Atl.,  389. 

Q.  T.  M  or  eland,  for  appellee. — The  plaintiff  having  sued  for 
breach  of  an  express  contract  to  furnish  proper  medical  and  surgical 
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skill  and  attention,  as  well  as  on  an  implied  undertaking  to  so  fur- 
nish such  skill,  etc.,  and  its  voluntary  assumption  to  treat  plaintiff 
in  consideration  of  the  monthly  deductions  from  his  wages,  the  ques- 
tion of  profits,  real,  imaginary  or  contemplated,  is  rendered  entirely 
immaterial.  Texas  &  P.  Coal  Co.  v.  Connaughton,  50  S.  W.,  173; 
Glavin  v.  Rhode  I.  Hospital,  34  Am.  Rep.,  675;  Richardson  v.  Carbon 
Hill  Coal  Co.,  32  Pac,  1012;  Zumwalt  v.  Texas  Central  Ry.,  this 
court,  not  published  as  yet;  Phillips  v.  St.  Louis  &  S.  P.  Ry.  Co., 
17  L.  R.  A.  (N.  S.),  1167,  111  S.  W.,  109;  Gitzhoffen  v.  Sisters  of 
the  Holy  Cross  Hospital  Assn.,  8  L.  R.  A.   (K  S.),  1161. 

SPEER,  Associated  Justice. — Appellee  D.  G.  McWain,  an  em- 
ploye of  the  Texas  &  Pacific  Coal  Company,  sued  that  company  for 
damages  for  alleged  maltreatment  of  a  broken  arm,  averring  that 
the  defendant  had  contracted  to  treat  him,  as  one  of  the  employes, 
for  injuries  received  while  in  its  service,  and  that  by  reason  of  its 
negligence  in  this  respect  he  had  sustained  injuries  in  the  amount 
sued  for.  The  defendant  answered  generally  and  specially  that  it 
was  incorporated  under  the  general  laws  of  Texas  for  the  sole  pur- 
pose of  mining  and  transporting  coal,  and  was  without  legal  power 
to  make  the  contract  sued  on;  that  plaintiff  was  a  member  of  a  labor 
union,  and  that  the  matter  of  employment  of  the  physicians  was 
wholly  in  the  hands  of  such  union;  that  it  merely  distributed  the 
fund  accumulated  by  the  contributions  of  its  various  employes,  and 
that  its  services  in  this  respect  were  without  compensation  and  ren- 
dered at  the  request  of  its  employes  who  selected  the  physicians  that 
treated  them.  There  were  some  further  special  answers  that  need 
not  be  noticed.  The  trial  resulted  in  a  verdict  and  judgment  in 
the  plaintiff's  favor  for  five  thousand  dollars,  from  which  the  de- 
fendant   prosecutes    this    appeal. 

The  greater  part  of  appellant's  brief  is  devoted  to  the  assignment 
that  the  court  erred  in  not  instructing  the  jury  summarily  to  find 
for  the  defendant,  the  following  contentions  being;  made  under  this 
assignment,  to  wit:  First,  that  the  selection  of  the  physicians  upon 
whose  treatment  negligence  is  predicated  in  the  case,  was  shown  to 
be  in  the  hands  of  the  labor  union  of  which  appellee  was  a  member; 
second,  that  the  record  shows  indisputably  that  appellant  did  not 
undertake  to  treat  appellee  for  compensation,  but  that  it  tendered 
its  good  offices  to  its  injured  employes  as  a  gratuity;  and,  third,  that 
there  is  a  fatal  variance  between  the  contract  pleaded  and  that  proved. 
While  there  are  a  great  number  of  propositions  submitted  under  this 
assignment,  it  is  believed  the  foregoing  will  cover  all  the  pertinent 
issues  raised  by  them. 

Upon  the  issue  raised  by  appellant's  insistence  that  the  labor  union 
had  selected  the  doctors  who  treated  appellee,  the  trial  court  charged 
the  jury  as  follows:  "If  you  believe  from  the  evidence  that  Dr. 
Gerino  was  employed  by  defendant  as  one  of  the  surgeons  at  the 
mine  at  the  instance  and  request  of  a  committee,  and  that  some  of 
the  members  of  said  committee  were  the  duly  authorized  agents  of 
the  local  union  of  which  plaintiff  was  a  member,  then,  even  though 
you  should  believe  from  the  evidence  that  Dr.  Gerino  failed  to  treat 
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the  plaintiff  with  that  degree  of  skill  and  care  which  a  surgeon  of 
ordinary  prudence  of  that  vicinity  would  have  treated  him  and  that 
plaintiff  sustained  damages  by  reason  thereof,  you  can  not  allow 
plaintiff  any  damages  therefor."  The  evidence  indicates  that  Dr. 
Gerino  was  first  called  to  visit  appellee  when  his  arm  was  broken, 
but  that  his  services  only  extended  over  a  few  days  at  most,  when 
Dr.  Binney,  another  surgeon,  was  called  in,  and  whose  services  ex- 
tended over  some  eight  or  nine  months.  The  appellee's  case  is 
predicated  upon  the  negligence  of  both  of  these  physicians,  but  a 
charge  as  to  Dr.  Binney  similar  to  the  foregoing  as  to  Dr.  Gerino, 
was  neither  given  nor  requested.  In  truth,  we  have  found  nothing 
in  the  record  to  indicate,  much  less  conclusively  to  show,  that  the 
union  had  anything  whatever  to  do  with  the  selection  of  Dr.  Binney 
as  a  surgeon.  Conceding,  therefore,  that  appellant's  contention  is 
legally  sound,  it  must  nevertheless  fail  because  of  our  finding  of 
the  facts  above. 

Appellant's  next  contention  is  that  the  undisputed  evidence  shows 
that  it  made  no  contract  to  treat  appellee,  and  that  therefore  it 
should  have  had  the  instruction.  Upon  this  point  the  testimony 
shows  that  appellee  was  in  the  employ  of  appellant  company  as  a 
coal  miner.  At  the  time  of  his  employment  nothing  was  said  about 
deductions  from  his  wages  for  doctor's  fees,  but  he  knew  that  it 
would  .  be  taken  out  and  made  no  objections  to  it.  That  the  sum 
of  fifty  cents  was  taken  from  every  employe's  wages  per  month,  for 
which  appellee  testified  he  "was  to  get  doctor,  medical  and  surgical 
attention — the  very  best  medical  and  surgical  attention."  The  vice- 
president  and  general  manager  of  appellant,  who  is  shown  to  be 
its  alter  ego  in  Texas,  testified:  "The  only  way  the  miners  can 
keep  from  paying  the  fifty  cents  per  month  is  not  to  enter  the  em- 
ployment of  the  company;  when  an  employe  leaves  the  employment 
of  the  company  he  has  no  further  interest  in  this  fund;  none  of  it 
is  returned  to  the  employe,  as  such;  for  his  fifty  cents  we  give  the 
miner  medical  attention,  bandages,  conveyances  from  the  mines,  a 
hack  to  ride  from  the  mines  to  his  home  if  he  is  hurt  in  the  mines, 
and  the  medical  attention  of  either  one  or  all  three  of  the  physicians 
who  are  in  the  employ,  or  the  surgeons  as  they  may  be;  we  give 
that  to  the  individual  himself;  if  he  calls  for  a  physician  outside 
of  the  three  he  pays  for  that  himself;  Dr.  Binney  has  been  in  the 
employ  of  the  company  for  about  eighteen  years;  Dr.  Gerino  is  not 
in  th^  employ  of  the  company  now,  but  offhand  I  should  say  he  was 
in  the  employ  of  the  company  two  years,  1905  and  1907,  I  believe. 
We  have  to  furnish  them  (the  employes)  three  good  physicians,  that 
is  the  understanding  now  between  the  employes  or  their  committees 
and  myself,  with  hack  and  blankets  and  bandages,  etc.,  covered 
by  the  contract  in  pamphlet  form  that  has  been  produced."  When 
appellee  was  injured  one  of  appellant's  employes,  the  weigh  boss, 
phoned  for  a  doctor,  when  Dr.  Gerino  responded  and  after  three  or 
four  days'  treatment  Dr.  Binney  took  charge  of  the  case  and  had 
the  patient  in  charge  for  the  time  already,  shown.  These  quotations 
from  the  evidence  are  sufficient,  we  think,  to  answer  appellant's  con- 
tention that  it  was  entitled  to  an  instruction  on  that  score. 
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Finally,  it  is  urged  that  because  of  the  variance  already  referred 
to,  the  instruction  should  have  been  given.  Some  of  appellee's  allega- 
tions in  this  respect  are  as  follows:  "Plaintiff  further  avers  and 
charges  that  at  the  time  of  the  employment  of  plaintiff  by  the  de- 
fendant it  was  then  and  there  understood  and  agreed  by  and  be- 
tween plaintiff  and  the  defendant  and  its  servant  and  agent,  one 
Nichols,  the  pit  boss,  that  as  a  part  of  the  contract  of  employment 
plaintiff  was  to  pay  defendant  the  sum  of  fifty  cents  monthly  during 
every  month  he  was  in  the  employ  of  the  defendant,  and  that  the 
same  was  to  be  deducted  monthly  from  the  wages  of  the  plaintiff 
by  the  defendant;  that  this  is  the  agreement  the  defendant  makes 
with  all  of  its  employes,  and  that  the  fifty  cents  is  deducted  monthly 
from  the  wages  of  the  employe  and  all  of  the  employes  of  the  de- 
fendant, and  it  is  so  agreed  to  and  understood  by  all  of  these  in 
the  employe  of  the  defendant,  and  plaintiff  alleges  that  the  same 
was  deducted  monthly  from  his  wages  while  he  was  in  the  employ 
of  the  defendant,  and  that  he  consented  and  agreed  to  the  same.  In 
consideration  of  the  monthly  deduction  and  payment  by  the  plain- 
tiff, the  defendant  then  and  there  undertook  and  agreed  to  furnish 
plaintiff  hospital  conveniences  and  attendance,  and  competent  med- 
ical and  surgical  treatment  in  case  of  sickness  or  injury  while  in 
the  employ  of  the  defendant,  and  to  treat  plaintiff  by  its  own  serv- 
ants and  agents  and  surgeons  and  physicians  selected  and  employed 
and  paid  by  defendant,  in  a  proper  and  skillful  manner  in  the  event 
plaintiff  should  become  sick  or  injured  by  accident  or  otherwise 
while  in  the  employ  of  the  defendant.  That  the  names  of  the 
physicians  and  surgeons  who  should  or  would  treat  plaintiff  in  case 
of  sickness  or  injury  were  not  mentioned  or  specified  in  the  making 
of  the  contract  with  plaintiff.  But  such  contract  is  made  with  all 
miners  in  the  employ  of  the  defendant,  and  the  fifty  cents  per 
month  is  deducted  by  the  defendant  from  all  wages  of  those  in  its 
employ  for  the  'doctor/  and  the  money  is  the  money  of  the  defend- 
ant company  and  is  of  profit  to  defendant."  There  is  no  variance 
between  the  contract  thus  pleaded  and  the  one  proved  in  the  quota- 
tions hereinbefore  made. 

A  number  of  special  charges  were  refused,  and  properly  so,  for 
the  following  reasons:  Special  charge  No.  2  required  a  finding  for 
appellant  if  the  employes  through  their  unions  by  their  contract 
with  appellant  had  the  right  to  regulate  the  amount  of  the  collections 
for  the  hospital  and  physicians*  fund,  and  it  was  not  intended  that 
any  profit  should  accrue  to  it  from  this  source,  and  that  the  collec- 
tions and  expenditures  ran  about  equal  each  month.  This,  if  given, 
would  have  excluded  appellee  from  a  recovery  on  his  express  con- 
tract for  treatment,  however  much  the  proof  may  have  justified  a 
verdict  on  such  issue.  Besides,  the  court's  charge  was  favorable 
enough  to  appellant  in  this  respect.  The  same  may  be  said  of  special 
charge  No.  3,  wherein  the  jury  were  instructed  to  find  for  appellant 
if  it  did  not  undertake  to  furnish  and  provide  appellee  with  medical 
attention  for  profit.  Special  charges  Nos.  5  and  7  directed  a  verdict 
for  the  appellant  in  the  event  of  certain  findings  with  reference  to 
Dr.   Binney,  which  would  have  excluded   appellee's   right  to   recover 
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for  Dr.  Gerino's  negligence;  and  special  charges  Nos.  6  and  8  con- 
tained the  same  error  with  reference  to  Dr.  Gerino;  60  that  none  of 
these  charges  could  have  been  given  under  the  evidence. 

In  the  tenth  assignment  appellant  attacks  the  second  paragraph  of 
the  court's  charge,  already  quoted  in  this  opinion,  and  insists  that 
it  was  error  for  the  court  thus  to  single  out  the  particular  local 
union  of  which  the  appellee  was  a  member,  and  to  require  it  to 
provide  that  some  of  the  members  of  the  committee  that  demanded 
the  employment  of  Dr.  Gerino  were  from  this  local,  before  he  would 
be  bound  by  the  action  of  the  union  committee.  It  is  sufficient  answer 
to  this  assignment  to  say  that  the  charge  is  one  in  appellant's  favor, 
directing  a  verdict  for  it  in  the  event  of  a  particular  finding,  and 
to  this  extent  at  least  is  correct,  according  to  appellant's  own  con- 
tention. If  appellant  was  entitled  to  a  more  favorable  charge,  it 
should  have  requested  it.  Chicago,  R.  I.  &  G.  Ry.  Co.  v.  Johnson, 
111   S.  W.,  758,  and  authorities  there  cited. 

From  the  entire  record  we  conclude  that  the  evidence  not  only 
raises  all  issues  submitted  by  the  court,  but  is  abundantly  sufficient 
to  support  the  jury's  findings  upon  them.  This  court  has  recently 
had  occasion  to  pass  upon  a  very  similar  question  to  the  one  involved 
in  this  appeal  in  the  case  of  J.  L.  Zumwalt  v.  Texas  Cent.  R.  R.  Co., 
56  Texas  Civ.  App.,  567.*  In  that  case  the  trial  court  instructed  a  ver- 
dict in  favor  of  the  defendant,  but  this  court  reversed  the  ruling  because 
the  evidence  tended  to  show  that  the  railroad  company,  in  consid- 
eration of  a  monthly  deduction  of  fifty  cents  from  the  wages  of  the 
employe  plaintiff,  undertook  to  furnish  him  medical  treatment  and 
hospital  conveniences,  even  though  the  evidence  further  showed  that 
the  entire  fund  derived  from  this  source  was  expended  by  the  de- 
fendant company  in  payment  of  its  surgeon's  salary.  This,  we 
think,  is  the  true  rule.  If  there  was  a  contract  whereby  this  ap- 
pellant undertook,  in  consideration  of  the  monthly  deduction  from 
appellee's  wages,  to  furnish  him  medical  treatment,  then  appellant 
is  liable  for  the  negligence  of  its  physicians  supplied  by  it  in  dis- 
charge of  such  undertaking,  notwithstanding  it  may  be  that  no  profit 
accrues  to  it  from  the  deductions  thus  imposed  upon  its  employes. 
Indeed,  its  liability  would  be  the  same  if  no  deduction  whatever  was 
made.  It  is  inherent  in  the  very  contract  of  employment,  and  to 
furnish  careful  treatment  where  it  has  contracted  to  do  so  is  as 
much  a  part  of  its  duty  as  to  exercise  care  in  furnishing  a  safe 
place  to  work  and   safe  tools   and   appliances   with   which   to   labor. 

We  find  no  error  in  the  judgment  and  it  is  affirmed. 

Affirmed. 


City  Loan  &  Trust  Company  et  al.  v.  J.  D.  Sterner  et  al. 

Decided  November  13,  1909. 
1. — Trial — Application  to  Postpone— Sufficiency. 

An  application  for  a  second  postponement  of  a  trial  because  of  the  absence 
of  one  of  the  defendants  was  supported  by  the  affidavit  of  defendant's  counsel 
in  which  it  was  stated  that  counsel  needed  the  presence  and  assistance  of  the 

*  But  see  103  Texas,  603. 
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absent  defendant  in  conducting  the  defense,  and  that  counsel  had  just  received  a 
telegram  from  said  defendant  to  the  effect  that  it  was  impossible  for  him  to 
be  present  at  the  trial  on  account  of  sickness  in  his  family.  There  was  no  aver- 
ment that  the  statement  in  the  telegram  was  true,  nor  that  counsel  could  not 
fully  develop  the  defenses  to  the  suit.  Held,  there  was  no  error  in  overruling 
the  application. 

2. — Trial  by  Jury — Statutory  Requirements. 

A  demand  for  a  jury  in  a  civil  case  is  properly  refused  where  the  party 
making  the  demand  has  failed  to  comply  with  the  preliminary  regulations 
prescribed  by  statute,  and  where  a  compliance  with  such  demand  would 
materially  affect  the  rights  of  the  opposite  party.  A  mere  deposit  of  the  jury 
fee  without  a  demand  for  a  jury  brought  to  the  attention  of  the  court,  is  not 
a  sufficient  compliance  with  the  requirements  of  the  statute. 

3. — Appeal — Practice— Findings  of  Pact. 

A  finding  of  fact  by  a  trial  court  can  not  be  reviewed  on  appeal  in  the 
absence  of  an  assignment  of  error  based  thereon. 

4. — Promissory  Note— Extension  of  Time — Conditional  Promise. 

The  payee  of  a  promissory  note  wrote  to  the  payor:  "I  am  willing  you 
should  pay  the  interest  when  due,  and  extend  the  time  of  payment  until  January 
1,  1909."  Held,  the  interest  not  having  been  paid  on  January  1st,  the  promise 
to  extend  the  time  for  payment  of  the  principal  was  not  binding. 

5. — Same— Foreclosure  of  Lien  on  Collaterals. 

Certain  vendor's  lien  notes  having  been  deposited  with  a  creditor  as  collateral 
to  secure  the  note  of  the  debtor,  in  a  suit  upon  the  principal  note  and  for 
foreclosure  upon  the  collateral,  the  court  properly  refused  to  foreclose  the 
vendor's  lien  retained  in  the  collateral  notes,  but  instead  foreclosed  the  lien 
on  the  collateral  notes  themselves  and  ordered  them  sold  to  satisfy  the  plaintiff's 
judgment,  the  collateral  notes  not  being  due. 

Appeal  from  the  District  Court  of  Erath  County.  Tried  below 
before  Hon.   W.   J.   Oxford. 

A.  M.  Oreen,  for  appellants. — Articles  3064-3066  of  the  Revised 
Statutes,  directing  that  demand  for  a  jury  and  payment  of  the  jury 
fee  be  made  at  a  certain  time  are  directory  merely,  and  failure  to 
comply  literally  therewith  does  not  forfeit  the  right  of  trial  by  a 
jury.  In  this  case,  inasmuch  as  the  jury  fee  had  been  paid  twenty- 
seven  days  before  the  day  of  the  trial,  and  the  court  having  the 
discretion  to  postpone  the  case  to  a  subsequent  week  when  it  would 
have  a  jury,  it  was  an  abuse  of  a  sound  discretion  not  to  do  so  and 
to  force  the  defendants  to  trial  before  the  court  without  a  jury,  no 
material  injury  would  have  been  inflicted  by  so  doing.  Allen  v. 
Phimmer,  71  Texas,  548;  Cook  v.  Cook,  5  Texas  Civ.  App.,  31; 
Gallagher  v.  Goldfrank,  63  Texas,  474;  Barton  v.  American  Nat 
Bank,  8   Texas  Civ.  App.,  226. 

The  court,  in  rendering  judgment  and  ordering  the  collateral  notes 
belonging  to  the  City  Loan  &  Trust  Company  sold,  erred  in  not 
foreclosing  the  vendor's  lien  given  to  secure  the  payment  of  said 
collateral  notes,  because  the  said  City  Loan  &  Trust  Company  as 
pledgor  of  said  notes  was  entitled  to  have  them  put  up  for  sale  in 
the  most  favorable  light,  and  the  offering  for  sale  said  notes  at 
public   vendue   without   the   foreclosure    of   said   lies    ww   calculated 
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to  greatly  depreciate  their  value  in  the  estimation  of  the  bidders 
at  the  sale  and  thereby  inflict  great  loss  on  said  City  Loan  &  Trust 
Company.  Tiedeman  on  Sales,  sees.  274,  316;  15th  sec.  of  Bill  of 
Bights;  Central  &  M.  Ey.  Co.  v.  Morris  &  Crawford,  68  Texas,  49. 

J.  A.  Templeton,  for  appellee. — The  application  for  a  continuance 
not  being  a  statutory  one,  was  addressed  to  the  sound  discretion  of 
the  trial  court;  and  no  abuse  of  such  discretion  being  shown,  the 
action  of  said  court  in  overruling  said  application  should  not  be  re- 
vised by  this  court.  Rev.  Stats.,  art.  1278;  Hunt  v.  Makemson,  56 
Texas,  9  and  12;  Berry  v.  Burnett,  56  S.  W.,  769;  Bond  v.  National 
Exc.  Bank,  53  S.  W.,  71,  72. 

The  presence  of  the  defendant  Blanton,  who  had  testified  fully 
by  deposition,  was  not  of  sufficient  importance  to  require  the  trial 
court  to  continue  the  case  to  enable  him  to  be  present  at  the  trial. 
His  own  testimony  shows  that  his  presence  would  have  been  an  em- 
barrassment rather  than  a  help  to  his  counsel.  Finn  v.  Krut,  34 
S.  W.,  1013  and  1015;  Grounds  v.  Ingram,  75  Texas,  513;  Bond  v. 
National  Exc.  Bank,  53  S.  W.,  71,  72. 

The  payment  of  the  jury  fee  to  the  district  clerk  was  not  tanta- 
mount to  a  demand  for  a  jury,  and  the  trial  court  did  not  err  in 
refusing  to  so  consider  it.  The  demand  for  a  jury  having  been  made 
under  the  circumstances  detailed,  was  not  seasonably  "made,  and  the 
refusal  of  the  court  to  grant  such  demand  was  not  an  abuse  of  his 
discretion.  Rev.  Stats.,  art.  3189;  Hunt  v.  Makemson,  56  Texas,  9 
and  12;  Cruger  v.  McCraken,  26  S.  W.,  282;  McFaddin  v.  Preston, 
54  Texas,  403;  Cabell  v.  Hamilton  Brown  Shoe  Co.,  81  Texas,  104, 
107;  Petri  v.  First  Natl.  Bank,  83  Texas,  426  and  427. 

None  of  the  collateral  notes  held  by  plaintiff  at  the  date  of  the 
institution  of  this  suit  other  than  the  James  IT.  Smith  note  had  then 
matured,  and  no  default  had  then  been  made  in  the  payment  thereof. 
An  action  against  the  makers  of  such  collateral  notes  would  have 
been  premature,  and  same  could  not  have  been  maintained  over  their 
protest. 

The  sale  of  the  collateral  notes,  made  in  pursuance  of  the  judg- 
ment of  the  trial  court,  will  transfer  to  the  purchasers  of  such  notes 
the  vendor's  liens  whereby  same  are  secured,  and  such  purchasers 
will  be  as  fully  authorized  and  empowered  to  enforce  such  liens 
against  the  property  as  is  the  plaintiff  herein.  It  follows  that  appel- 
lants have  not  been  injured  by  the  failure  of  the  trial  court  to  fore- 
close such  liens  in  this  action.  Brandenburg  v.  Norwood,  66  S.  W., 
587;  Neese  v.  Riley,  77  Texas,  350  and  351;  Douglass  v.  Blount,  67 
S.  W.,  484. 

DUJNKlJN,  Associate  Justice. — J.  D.  Sterner,  as  plaintiff,  re- 
covered judgment  for  six  thousand  eight  hundred  and  fifty-eight  dol- 
lars and  eighty  cents  against  defendants,  the  City  Loan  &  Trust 
Company  and  E.  B.  Blanton,  on  a  promissory  note  executed  by  de- 
fendants. The  judgment  further  decreed  a  foreclosure  of  lien  upon 
certain  vendor's  lien  notes  held  by  plaintiff  as  collateral  security  for 
the  note  sued  on,  and  from  this  judgment  defendants  have  appealed. 
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The  case  was  first  called  for  trial  on  December  22,  1908,  at  which 
time  defendants  applied  for  a  postponement  of  the  trial  on  account 
of  the  absence  of  defendant  E.  B.  Blanton,  and  upon  such  applica- 
tion the  trial  was  postponed  to  January  18,  1909.  Upon  the  last 
named  date  the  case  was  again  called  for  trial,  and  again  defendants 
moved  for  a  postponement  on  account  of  the  absence  of  E.  B.  Blan- 
ton, but  this  application  was  overruled  and  this  ruling  is  assigned 
as  error.  This  application  was  supported  by  the  affidavit  of  defend- 
ants' counsel,  containing  the  statement  that  E.  B.  Blanton  was  presi- 
dent and  sole  manager  of  defendant  company;  that  counsel  needed 
Iris  presence  and  assistance  in  conducting  the  defense,  and  that  coun- 
sel had  just  received  a  telegram  from  Blanton  to  the  effect  that  it 
was  impossible  for  him  to  be  present  at  the  trial,  on  account  of  sick- 
ness in  his  family.  Blanton  had  testified  fully  by  depositions  which 
were  introduced  in  evidence  upon  the  trial.  The  record  fails  to  show 
any  affidavit  from  any  source  that  the  statement  contained  in  the 
telegram  was  true,  or  that  by  reason  of  Blanton's  absence  during  the 
trial  his  counsel  was  unable  to  fully  develop  the  defenses  to  plain- 
tiff's suit,  and  the  court  committed  no  error  in  refusing  the  applica- 
tion for  a  postponement  of  the  trial.  (Hunt  v.  Makemson,  56  Texas, 
9 ;  Berry  v.  Burnett,  23.  Texas  Civ.  App.,  558 ;  Bond  v.  Natl.  Exc. 
Bank  of  Dallas,  53  S.  W.',  71;  Finn  v.  Krutt,  13  Texas  Civ.  App.,  36.) 

Neither  did  the  court  err  in  refusing  defendants  a  trial  by  jury, 
as  complained  of  in  appellants'  second  assignment  of  error.  When 
the  case  was  called  on  December  22,  1908,  and  after  it  was  post- 
poned and  set  for  January  18,  1909,  defendants'  counsel  paid  the 
jury  fee  requisite  to  have  the  case  placed  on  the  jury  docket,  but 
no  demand  was  then  made  of  the  court  for  a  trial  by  jury,  and  the 
matter  was  not  called  to  the  attention  of  the  court  until  after  the 
case  was  regularly  called  for  trial  on  the  nonjury  docket  on  January 
18,  1909.  In  an  explanation  attached  to  the  certificate  of  the  trial 
judge  in  approving  defendants'  bill  of  exceptions  to  this  ruling,  it 
appears  that  plaintiff  lived  in  a  distant  State  and  had  twice  journeyed 
from  his  home  to  Stephenville  to  attend  the  trial,  the  former  occa- 
sion being  on  December  22,  1908,  when  the  trial  was  postponed  over 
his  protest.  The  jury  docket  had  been  assigned  for  subsequent  weeks 
of  the  term,  and  to  have  granted  this  demand  for  a  jury  trial  would 
have  resulted  in  a  postponement  to  some  subsequent  week,  and  per- 
haps the  necessity  of  another  trip  to  the  State  by  plaintiff  to  attend 
the  trial.  The  statutes  have  prescribed  certain  regulations  governing 
parties  who  desire  trials  of  civil  cases  by  a  jury,  and  whenever  it  is 
shown  that  to  comply  with  a  demand  for  a  jury  trial,  in  the  absence 
of  a  compliance  with  those  regulations,  will  materially  affect  the 
rights  of  the  opposing  party,  the  demand  should  be  refused.  (Sayles* 
Civil  Statutes,  art.  3189;  Hunt  v.  Makemson,  56  Texas,  9;  Cabell  v. 
Hamilton  Brown  Shoe  Co.,  81  Texas,  104 -,  Petri  v.  First  Natl.  Bank, 
83  Texas,  424;  Cruger  v.  McCracken,  26   S.   W.,   282.) 

Appellants'  third  assignment  of  error  is  as  follows:  'The  court 
erred  in  not  sustaining  the  plea  in  abatement  interposed  by  the 
defendants,  the  City  Loan  &  Trust  Company  and  E.  B.  Blanton, 
because   the   overwhelming   weight   of   the   evidence    shows   that    the 
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plaintiffs  suit  was  prematurely  brought  and  that  a  right  of  action 
did  not  accrue  to  plaintiff  until  January  1,  1909/' 

The  trial  court  filed  findings  of  fact,  one  of  which  was  to  the 
effect  that  the  note  sued  on  matured  January  1,  1908,  and  that  the 
time  of  its  payment  was  never  extended  by  any  valid  or  binding 
agreement  between  the  parties  thereto.  Upon  the  decisions  in  Sup. 
Council  American  L.  of  H.  v.  Storey,  75  S.  W.,  905;  Bandy  v. 
Cates,  44  Texas  Civ.  App.,  38;  Best  v.  Kirkendall,  107  S.  W.,  932, 
933,  appellee  insists  that  appellants'  third  assignment  above  quoted 
can  not  be  considered,  in  view  of  the  fact  that  appellants  filed  no 
assignment  attacking  the  findings  of  the  court  above  referred  to,  and 
we  are  of  the  opinion  that  the  contention  is  well  taken.  However, 
if  we  are  in  error  in  this  holding  we  are  of  the  opinion  that  appel- 
lants' third  assignment  should  be  overruled  in  view  of  the  fact  that 
there  was  abundant  evidence  to  support  the  action  of  the  court  in 
overruling  the  plea  in  abatement.  The  note  sued  on  was  by  its 
terms  made  payable  January  1,  1908.  The  suit  was  instituted  Sep- 
tember 14,  1908.  Appellants  pleaded  that  Sterner  had  agreed  with 
appellants  that  the  time  of  payment  of  the  note  should  be  extended 
to  January  1,  1909.  Appellants  introduced  in  evidence  a  letter  writ- 
ten by  Sterner,  of  date  November  11,  1907,  containing  the  follow- 
ing: 'In  reference  to  this  note,  as  stated  in  previous  letter,  I  am 
willing  you  should  pay  the  interest  when  due,  and  extend  the  time 
of  payment  until  January  1,  1909."  Appellants  failed  to  pay  this 
interest  on  January  1,  1908,  but  did  pay  it  March  23,  1908,  and 
appellant  E.  B.  Blanton  testified  that  on  March  23,  1908,  Sterner 
agreed  to  an  extension  of  the  note  until  January  1,  1909.  He  fur- 
ther testified  that  he  did  not  remember  whether  anything  was  said 
at  that  time  about  reserving  the  privilege  to  pay  the  note  before 
January  1,  1909,  but  it  was  his  impression  that  he  did  say  some- 
thing to  Sterner  about  selling  the  collateral  notes  and  taking  up 
the  note  sued  on.  This  testimony  of  Blanton  was  flatly  contradicted 
by  Sterner,  and  the  letter  written  by  Sterner,  above  quoted  did  not 
sustain  the  plea  in  abatement,  as  the  interest  was  not  paid  when  due. 

By  their  fourth  assignment  appellants  contend  that  the  court 
erred  in  not  foreclosing  the  vendor's  liens  retained  in  the  col- 
lateral notes  instead  of  foreclosing  the  lien  upon  those  notes 
and  ordering  them  sold  to  satisfy  plaintiff's  judgment  against  ap- 
pellants. The  court  found  that  the  collateral  notes  were  not  due. 
These  findings  seem  supported  by  the  evidence,  and  appellants  have 
presented  no  assignment  challenging  their  correctness.  The  fourth 
assignment   of  error   is   therefore   overruled. 

We  have  found  no  error  in  the  judgment  and  it  is  affirmed. 

Affirmed, 

Writ  of  error  refused. 
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Missouri,  Kansas  &  Texas  Railway  Company  of  Texas  y. 

J.  W.  Hassell  et  al. 

Decided  November  13,  1909. 

1 . — Taxation — Equality. 

The  law  intends  that  each  person  enjoying  government  protection  shall  be 
required  to  contribute  his  reasonable  proportion  to  the  burdens  of  government, 
and  no  more;  each  taxpayer  is  required  to  pay  a  tax  in  proportion  to  the  property 
he  owns,  and  so  long  as  he  is  only  called  upon  to  pay  on  the  same  percent  of 
valuation  as  others,  he  can  not  complain  although  one  piece  of  his  property  is 
valued*  proportionately  above  another,  provided  the  aggregate  valuation  makes 
him  pay  no  more  than  his  proper  proportion  of  the  taxes. 

2. — Same— Intangible  Property — Case  Stated. 

A  board  of  equalization  assessed  the  property  of  private  owners  at  about  75 
percent  of  its  real  value;  it  assessed  the  intangible  property  of  a  railroad 
company  in  the  same  county  at  its  full  value,  but  assessed  the  tangible  property 
of  the  said  company  at  above  50  percent  of  its  real  value;  it  appearing  that 
the  sum  of  the  taxes  assessed  against  the  company  was  no  more  than  it  would 
be  required  to  pay  if  both  its  tangible  and  intangible  properties  were  assessed 
at  75  percent  of  its  real  value,  the  company  had  no  cause  of  complaint  on  the 
ground  of  unjust  discrimination 

3. — Same — Constitutional  Law — Case  Followed. 

The  Act  of  the  30th  Legislature  amending  the  Act  of  the  29th  Legislature 
(Gen.  Laws,  First  Called  Session,  1907,  page  469)  providing  for  the  taxing  of  the 
intangible  assets  of  certain  corporations,  is  not  violative  of  article  VIII,  section  1 
of  the  Constitution  of  this  State.  Lively  v.  Missouri,  K.  &  T.  Ry.  Co.  of  Texas, 
102  Texas,  545. 

Appeal  from  the  District  Court  of  Grayson  County.  Tried  below 
before  Hon.  B.  L.  Jones. 

Coke,  Miller  &  Coke,  A.  H.  McK night  and  Smith  &  Wall,  for  ap- 
pellant.— Every  article  of  property  in  this  State  is  subject  to  taxa- 
tion in  proportion  to  its  value,  and  it  is  the  duty  of  the  assessor  to 
so  assess  it  .and  of  the  Board  of  Equalization  to  so  place  it  on  the 
tax  rolls.  Sections  1  and  18,  art.  8,  Constitution;  1  Cooley  on  Taxa- 
tion, 420;  People  v.  Whyler,  41  Cal.,  351;  Savannah  v.  Wefed,  8  L 
B.  A.,  271;  Bedman  v.  Tarboro,  7  L.  B.  A.,  539. 

The  tax  assessor  and  Board  of  Equalization  of  taxes  are  without 
power  to  relieve  any  article  of  property  from  all  or  any  part  of  its 
proportion  of  taxes,  regardless  of  what  their  motives  for  so  doing 
are.  1  Cooley  Taxation,  381-2;  Weeks  v.  Milwaukee,  10  Wis.,  186; 
Fond  Du  Lac  Water  Co.  v.  Fond  Du  Lac,  16  L.  B.  A.,  584. 

Where  there  is  a  duty  to  place  all  property  on  the  tax  rolls  in 
proportion  to  value,  the  commissioners  as  a  Board  of  Equalization 
arfe  estopped  from  saying  that  because  they  valued  one  article  of 
property  too  high,  that  they  valued  another  too  low  in  order  to 
equalize,  or  that  they  in  any  particular  performed  their  duties  in 
any  other  way  than  that  required  by  the  Constitution  and  law.  Fond 
Du  Lac  Water  Co.  v.  Fond  Du  Lac,  16  L.  B.  A.,  584;  Patterson  v. 
True,  2  S.  W.,  860;  San  Luis  Obispo  Co.  v.  Pettit,  100  Cal.,  442, 
34  Pac,  1082;  Mathews  v.  Boland,  5  Bob.  (La.),  200:  Matthews  v. 
Dare,  20  Md.,  248. 
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The  intentional  overvaluation,  of  appellant's  intangible  property 
by  the  Board  of  Equalization  can  ndt  be  extended  or  enlarged  by 
parol  proof  of  intention,  nor  could  the  injustice  be  remedied  by  show- 
ing that  this  wrong  of  overvaluation  was  righted  by  a  wrong  of  under- 
valuation of  other  property.  Fond  Du  Lac  Water  Co.  v.  Fond  Du 
Lac,  16  L.  R.  A.,  583. 

Upon  the  question  that  if  the  Board  of  Equalization  in  attempt- 
ing to  assess  and  equalize  property  within  its  jurisdiction  does  know- 
ingly and  intentionally  violate  the  law,  and  does  by  a  systematic 
course  assess  one  class  of  property  at  its  full  valuation  and  all  other 
classes  of  property  upon  a  basis  of  not  exceeding  seventy-five  per- 
cent of  its  valuation,  such  action  is  a  discrimination  and  will  not 
be  enforced,  we  cite  the  following  authorities:  State  Constitution, 
art.  viii,  sec.  I;  Missouri,  K.  &  T.  v.  Shannon,  97  S.  W.,  527,  100 
Texas,  379;  Cummings  v.  Natl.  Bank,  101  U.  S.,  153;  Taylor  v. 
Louisville  &  N.  Ry.,  88  Fed.  Rep.,  350;  Raymond  v.  Chicago  Union 
Traction  Co.,  207  U.  S.,  21;  Andrews  v.  King  County,  22  Am.  St. 
Rep.,  136;  Ex  parte  Ft.  Smith  &  Van  Buren  Bridge  Co.,  36  S.  W., 
1060;  Chicago,  B.  &  Q.  v.  Atchison,  39  Pac,  1039. 

In  support  of  the  contention  that  the  valuation  for  taxing  pur- 
poses of  one  class  of  property  at  its  full  value  and  all  other  classes 
on  a  basis  not  exceeding  three-fourths  its  value  denies  to  such  per- 
sons as  are  taxed  upon  a  full  basis  an  equal  protection  of  the  law, 
we  cite  the  following  cases:  Raymond  v.  Chicago  Union  Traction 
Co.,  207  U.  S.,  21;  Railroad  Tax  Cases,  13  Fed.  Rep.,  722;  Nashville, 
C.  &  St.  L.  Ry.  v.  Taylor,  86  Fed.  Rep.,  168. 

A  customary  and  intentional  undervaluation  of  a  large  class  of 
property  by  the  assessing  officers,  knowing  that  other  classes  of  prop- 
erty will  and  must  be  assessed  at  full  value,  is  in  law  a  fraud  against 
the  taxpayer  discriminated  against,  and  that  equity  will  grant  proper 
relief,  we  cite  the  following  authorities:  Johnson  v.  Holland,  17 
Texas  Civ.  App.,  210;  Cummings  v.  Natl  Bank,  101  U.  S.,  153; 
Andrews  v.  King  County,  22  Am.  St.  Rep.,  136;  Chicago,  B.  &  Q. 
v.  Atchison  County,  39  Pac,  1039;  Ex  parte  Ft.  Smith  &  Van  Buren 
Bridge  Co.,  36   S.  W.,  1060. 

m 

C.  L.  Towell,  County  Attorney,  Grayson  County;  R.  V.  Davidson, 
Attorney-General,  and  Claude  Pollard,  Assistant  Attorney-General, 
for  appellees. — The  Act  does  not  violate  the  provision  of  article  VIII, 
section  1,  of  the  Constitution  of  Texas,  that  all  taxation  shall  be 
equal  and  uniform.  Missouri,  Kansas  &  Texas  Ry.  Co.  of  Texas  v. 
Shannon,  100  Texas,  379;  State  Railroad  Tax  Cases,  92  U.  S.,  575; 
Cummings  v.  Natl.  Bank,  101  IT.  S.,  154;  Michigan  Railroad  Tax 
Cases,  138  Fed:  Rep.,  223;  State  v.  Severance,  55  U.  S.,  378;  Gray 
on  Limitations  of  Taxing  Power,  paragraphs  1454,   1455,   1456. 

The  act  of  the  State  tax  board  can  not  be  set  aside  by  a  collateral 
attack  which  purportedly  seeks  to  set  aside  an  act  of  the  Board  of 
Equalization  of  the  county.  The  act  of  the  State  tax  board  can 
not  be  adjudged  invalid  and  held  for  naught  when  it  has  acted  in 
strict  conformity  to  the  law,  because  other  officers  of  the  State  might 
h&ve  disregarded  the  law  in  the  assessment  and  equalization  of  prop- 
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erty  for  taxation.  Louisville  E.  B.  Co.  v.  Commonwealth,  49  S.  W., 
486;  City  of  Lowell  v.  County  Commissioners,  25  N.  E.,  470;  Cen- 
tral B.  B.  Co.  v.  State  Board  of  Assessors,  65  Atl.,  244. 

Appellant  having  failed  to  seek  relief  from  the  Board  of  Equaliza- 
tion of  the  county,  it  can  not  now  maintain  an  action  to  enjoin  the 
collection  of  a  portion  of  the  tax  upon  its  intangible  assets.  It  had 
an  adequate  remedy  at  law,  and  having  failed  to  avail  itself  of  this 
remedy  it  is  now  estopped  to  ask  relief  from  a  disproportionate  val- 
uation of  its  property,  if  any  such  exists.  Duck  v.  Peeler,  74  Texas, 
268;  Clawson  Lumber  Co.  v.  Jones,  20  Texas  Civ.  App.,  208;  Bio 
Grande  B.  B.  Co.  v.  Scanlan,  44  Texas,  649;  Houston  &  T.  C.  B. 
B.  Co.  v.  Presidio  County,  53  Texas,  518;  Carroll  v.  Alsup,  64  S. 
W.,  193;  Dundee  v.  Charlton,  32  Fed.,  195;  Wagoner  v.  Loomis,  37 
Ohio  State,  571;  New  York,  etc.,  v.  Gleason,  13  N.  E.,  204;  Kemper 
v.  Lots  in  the  City  of  Ashley,  13  N.  E.,  556;  Northern  Pac.  By. 
Co.  v.  Patterson,  24  Pac,  704. 

Fraud  on  the  part  of  the  Board  of  Equalization  will  not  be  pre- 
sumed. It  must  be  alleged  and  proved.  Custom  and  usage  of  under- 
valuation of  property  for  taxation  does  not  establish  fraud.  Fraud 
must  be  clearly  established  before  equity  will  set  aside  an  act  of  the 
Board  of  Equalization.  Johnson  v.  Holland,  17  Texas  Civ.  App.,  210; 
Mann  v.  State,  18  Texas  Civ.  App.,  701;  Keokuk  &  H.  Bridge  Co. 
v.  Bertschi,  44  N.  E.,  207. 

Appellant  is  not  entitled  to  relief  only  because  of  the  mere  custom 
and  usage  of  undervaluation  of  property  for  taxation  by  the  local 
assessing  officers.  Such  an  undervaluation  must  be  intentional  and 
designedly  made  to  discriminate  against  appellant  to  entitle  it  to 
any  relief.  Engelke  v.  Schlenker,  75  Texas,  559;  Chicago,  B.  &  Q. 
By.  Co.  v.  Babcock,  204  U.  S.,  585;  Coulter  v.  Louisville  &  N.  B. 
B.  Co.,  196  U.  S.,  599;  Albuquerque  Bank  v.  Perea,  147  U.  S.,  87; 
Nev  York  State  v.  Barker,  179  U.  S.,  279;  National  Bank  v.  Kim- 
ball, 103  U.  S.,  732;  Louisville  &  N.  B.  B.  Co.  v.  Coulter,  131  Fed. 
Bep.,  288;  Michigan  B.  B.  Tax  Cases,  138  Fed.  Bep.,  223;  Louisville 
B.  B.  Co.  v.  Commonwealth,  49  S.  W.,  486;  Illinois  &  St.  L.  B.  4 
Coal  Co.  v.  Stookey,  13  N.  E.,516;  McCurdv  v.  Prugh,  55  N.  E., 
154;  Paducah  Street  By.  Co.  v.  McCracken  County,  49  S.  W.,  178; 
Keokuk  &  II.  Bridge  Co.  v.  Bertschi,  44  N.  E.,  206;  Alexander  v. 
Thomas,  12  So.,  708;  Wagoner  v.  Loomis,  37  Ohio  State,  5.71; 
Penobscot  Chemical  Fibre  Co.  v.  Inhabitants  of  the  Town  of  Bradley, 
59  Atlantic,  83. 

BOOKHOTJT,  Associate  Justice. — The  Missouri,  Kansas  &  Texas 
Bailway  Company  of  Texas,  appellant,  on  the  29th  day  of  January, 
1908,  brought  suit  in  the  District  Court  of  Grayson '  County,  Texas, 
against  J.  W.  Hassell,  county  judge;  T.  J.  Dean,  tax  collector;  C. 
W.  Batsell,  Frank  Thompson,  D.  H.  Washburn  and  D.  A.  Younger, 
county  commissioners,  appellees,  and  the  said  Hassell  and  the  said 
commissioners  constituting  the  Commissioners'  Court  of  Grayson 
County  and  the  Board  of  Equalization  of  taxes  in  said  county,  to 
enjoin  the  collection  of  taxes  on  appellant's  intangible  properties  in 
Grayson  County,  at  full  value. 


1909.]      Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Hassell.  525 

The  gist  of  plaintiff's  contention  is  set  forth  in  the  tenth  paragraph 
of  its  petition  as  follows:  "That  the  tangible  property  of  plaintiff 
in  6aid  county  of  Grayson  was  and  is  assessed  for  taxation  for  the 
year  1907,  at  as  high  a  percent  of  its  full  and  fair  market  value  as 
other  property  of  said  county  was  and  is  assessed,  and  it  has  been 
so  assessed  for  all  years  prior  to  the  year  1907,  and  that  the  action 
of  said  Board  of  Equalization  in  knowingly,  intentionally,  arbitrarily 
and  fraudulently  so  equalizing  the  intangible  assets  of  plaintiff  and 
in  approving  the  tax  list  and  books  of  6aid  tax  assessor  of  Grayson 
County  showing  the  assessment  of  such  assets  at  the  full  and  fair 
market  value  thereof,  while  all  other  property  in  said  county  other 
than  intangible  assets  is  and  was  for  1907  assessed  at  not  exceeding 
Beventy-five  percent  of  its  full  and  fair  market  value;  and  the  action 
of  the  said  board  in  knowingly,  intentionally,  arbitrarily  and  fraud- 
ulently failing  and  refusing  to  equalize  the  intangible  assets  of  plain- 
tiff and  other  railway  companies  as  it  equalized  all  other  property 
in  said  county,  and  in  approving  the  tax  list  and  books  of  the  tax 
assessor  of  said  county  when  said  list  and  books  show  and  then 
showed  an  assessment  for  taxation  of  the  intangible  assets  of  plain- 
tiff and  other  railway  companies  in  said  county  at  about  twenty-five 
percent  of  the  full  and  fair  market  value  of  said  intangible  assets 
above  the  valuation  at  which  all  other  property  in  6aid  county  is 
and  was  assessed  for  taxation,  were  and  are  illegal  and  void,  and 
in  violation  of  those  provisions  of  section  1,  article  VIII,  of  the  Con- 
stitution of  Texas,  which  declares  that  taxation  shall  be  equal  and 
uniform  and  that  all  property  in  this  State,  whether  owned  by  nat- 
ural persons  or  corporations,  other  than  municipal,  shall  be  taxed  in 
proportion  to  its  value,  and  in  violation  of  that  provision  of  section 
1  of  the  Fourteenth  Amendment  to  the  Constitution  of  the  United 
States,  which  declares  that  no  State  shall  deny  to  any  person  within 
its  jurisdiction  the  equal  protection  of  the  laws.  The  petition  con- 
cluded with  a  prayer  that  defendant  T.  J.  Dean  be  enjoined  from 
collecting  the  taxes  alleged  to  be  illegal. 

Appellees,  after  a  general  demurrer  and  general  denial,  in  answer 
to  appellant's  petition  alleged:  (1)  "That  the  intangible  assets  of 
plaintiff  was  by  the  tax  assessor  of  Grayson  County  placed,  set  down 
and  listed  upon  the  tax  rolls  of  the  county  at  the  value  fixed,  deter- 
mined, declared  and  certified  by  the  State  tax  board  and  that  said 
value  represents  the  full  and  fair  market  value  of  said  intangible 
assets.  Defendants  deny  that  the  property  of  the  taxpayers  in  gen- 
eral in  Grayson  County  was  for  the  year  1907  assessed,  equalized  and 
placed  on  the  tax  rolls  for  taxation  purposes  at  not  exceeding  sixty 
percent  of  its  full  and  fair  market  value,  and  alleged  the  facts  to  be 
that  all  property  of  taxpayers  in  general  in  said  county,  except 
money,  the  tangible  property  of  plaintiff  and  other  railway  compa- 
nies, and  the.  intangible  assets  of  plaintiff  and  other  railway  com- 
panies was  assessed,  equalized  and  placed  on  the  tax  rolls  for  taxa- 
tion purposes  at  seventy-five  percent  of  its  full  and  fair  market  value. 
Defendants  further  allege  that  the  tangible  property  of  the  plaintiff 
and  other  railway  companies  was  assessed,  equalized  and  placed  on 
the  tax  rolls  for  taxation  purposes  at  fifty  percent  of  its  full  and 
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fair  market  value,  being  twenty-five  percent  less  of  its  full  and  fair 
market  value  than  that  of  other  taxpayers  in  general  throughout 
the  county;  that  the  tangible  property  of  plaintiff  and  other  railway 
companies  was  assessed,  equalized  and  placed  on  the  tax  rolls  for 
the  purposes  of  taxation  at  twenty-five  percent  less  of  its  full  and 
fair  market  value  than  the  property  of  other  taxpayers  in  general 
by  reason  of  the  fact  that  the  intangible  assets  of  plaintiff  and  other 
railway  companies  were  placed,  set  down  and  listed  upon  the  tax 
rolls  of  the  county  for  taxation  purposes  at  full  value,  being  twenty- 
five  percent  above  the  percentage  of  value  at  which  the  property 
of  other  taxpayers  in  general  throughout  the  county  was  assessed, 
equalized  and  placed  on  the  said  rolls.  (2)  Defendants  allege  that 
the  tangible  property  of  plaintiff  and  other  railway  companies  was 
assessed,  equalized  and  placed  on  the  tax  rolls  at  only  fifty  percent 
of  its  full  and  fair  market  value,  and  at  twenty-five  percent  less  of 
its  full  and  fair  market  value  than  the  properly  of. other  taxpayers 
in  general  throughout  the  county  for  the  purposes  of  equalizing  the 
values  of  all  properties  for  taxation,  including  the  intangible  assets 
of  plaintiff  and  other  railway  companies.  Defendants  allege  that 
plaintiff  appeared  before  the  Board  of  Equalization  of  said  county 
and  urged  that  the  value  of  its  tangible  property  be  not  raised  and 
insisted  that  it  remain  as  it  was  then  listed,  for  the  reason  that 
its  intangible  assets  would  be  assessed  at  full  and  fair  market  value 
and  the  property  of  other  taxpayers  generally  throughout  the  county 
would  be  assessed  at  seventy-five  percent  of  its  full  and  fair  market 
value,  and  by  reason  of  these  facts  its  tangible  property  should 
remain  at  fifty  percent  of  its  value,  the  value  of  plaintiff's  intangible 
and  tangible  being  of  equal  value,  in  order  that  the  valuations 
might  be  equalized  for  the  purposes  of  taxation  throughout  the 
county,  including  the  valuation  of  its  intangible  assets,  and  that  said 
Board  of  Equalization  by  reason  of  this  request  and  argument  of 
plaintiff  refused  to  raise  the  valuation  of  its  tangible  property  to 
seventy-five  percent  of  its  value,  but  did  raise  the  value  of  the  prop- 
erty of  other  taxpayers  in  general  throughout  the  county  seventy-five 
percent  of  its  full  and  fair  market  value  in  order  that  the  valuation 
of  all  properties  for  taxation  purposes  in  said  county,  including  the 
intangible  assets  of  plaintiff,  might  be  equalized,  said  intangible 
assets  of  plaintiff  being  at  full  value  and  said  tangible  property  of 
plaintiff  being  at  fifty  percent  of  its  full  and  fair  market  value  and 
the  property  of  other  taxpayers  in  general  being  at  seventy-five  per- 
cent of  its  full  and  fair  market  value.  Wherefore  defendants  say 
that  there  is  no  inequality  or  ununiformity  in  the  burden  of  taxa- 
tion imposed  upon  plaintiff,  and  of  this  they  put.  themselves  upon 
the  country." 

A  trial  resulted  in  a  judgment  for  defendants  denying  plaintiff 
the  relief  prayed  for,  to  which  judgment  it  excepted  and  perfected 
an  appeal  to  this  court. 

The  main  questions  raised  by  appellant  in  its  brief  were  passed 
upon  by  the  Supreme  Court  in  answering  certified  questions  from 
this  court  in  the  case  of  Lively  et  al.  v.  Missouri,  Kansas  &  Texas 
Railway  Company  of  Texas,  102  Texas,  545.     It  was  there  held  that 
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the  Act  of  the  Thirtieth  Legislature  amending  the  Act  of  the  Twenty- 
ninth  Legislature  providing  for  the  taxing  of  the  intangible  assets 
of  certain  corporations  is  not  violative  of  article  VIII,  section  1,  of 
the  Constitution  of  Texas,  as  is  here  contended  by  appellant;  and 
that  the  Legislature  had  authority  to  create  a  State  board  to  assess 
the  intangible  assets  of  corporations  as  was  done  by  said  Act.  In 
that  case  it  was  conceded  that  all  other  of  the  property,  except 
money  and  the  intangible  assets  of  railroads,  was  assessed  at  sixty- 
six  and  two-thirds  percent  of  its  real  value,  while  the  intangible 
assets  of  railroads  were  assessed  at  their  full  value.  It  was  held 
that  the  right  of  equal  and  uniform  taxation  was  not  given  the 
railroad  in  that  case. 

The  original  briefs  of  the  parties  were  filed  in  this  court  before 
the  decision  in  the  case  above  cited  was  rendered.  Since  the  rendi- 
tion of  the  opinion  in  that  case  the  appellee  has  filed  its  supple- 
mental brief  wherein  it  is  contended  "that  the  sole  purpose  of  our 
laws  in  regard  to  taxation  is  to  compel  each  person  to  bear  the  bur- 
den of  government  in  proportion  to  the  amount  of  property  he  owns; 
and  when  all  alike  equally  share  in  this  burden  no  one  has  a  right 
to  equitable  relief,  even  though  one  piece  of  the  property  of  the 
party  seeking  relief  be  valued  above  other  property,  if  there  be  a 
sufficient  decrease  in  the  valuation  of  another  piece  of  the  person's 
property  to  make  him  pay  the  same  amount  of  taxes  according  to 
what  he  owns  that  every  other  citizen  pays." 

It  was  shown  in  the  case  now  before  us  that  the  Commissioners' 
Court  of  said  Grayson  County,  as  required  by  law,  met  as  a  Board 
of  Equalization  at  Sherman,  on  the  15th  day  of  June,  1907;  that 
after  having  inspected,  corrected  and  equalized  the  tax  lists  and 
books  of  the  tax  assessor  of  said  county,  showing  the  assessment  for 
taxation  of  all  property  in  said  county,  approved  the  same,  and  that 
the  property  of  plaintiff  as  so  equalized  and  the  assessment  thereof 
approved  by  the  said  Board  of  Equalization,  was  thereafter,  by  the 
assessor,  placed  on  the  tax  rolls  of  said  county  at  the  following 
valuation : 

Plaintiff's    tangible    property,    including    rolling    stock,    at 

the    sum    of $    797,938 

Plaintiff's  intangible  property,  at  the  sum  of 1,469,000 

That  the  manner,  custom  and  habit  of  assessing  property  for  taxa- 
tion in  Grayson  County,  Texas,  has  been  as  follows:  That  for  the 
year  1907  all  property  in  said  county  (except  money,  the  tangible 
property  of  railway  companies,  and  the  intangible  property  of  rail- 
way companies)  was  assessed,  equalized  and  placed  on  the  tax  rolls 
for  taxation  at  an  average  valuation  of  seventy-five  percent  of  its 
fair  market  value;  that  the  tax  assessor  of  Grayson  County  in  as- 
sessing the  property  other  than  money,  the  tangible  property  of 
railway  companies^  and  the  intangible  assets  of  railway  companies,  in 
said  county,  intended  and  undertook  to  assess  and  place  the  same  on 
the  tax  rolls  for  taxation  purposes  at  seventy-five  percent  of  its  fair 
market  value   and  that  the   Board   of   Equalization   of   said   county 
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approved  said  valuation,  and  when  the  assessor  was  assessing  said 
property,  and  when  the  Board  of  Equalization  was  approving  said 
assessment,  the  said  assessor  and  Board  of  Equalization  understood 
that  the  said  property,  except  money,  the  tangible  property  of  rail- 
way companies,  and  the  intangible  property  of  railway  companies, 
was  being  assessed  at  seventy-five  percent  of  its  fair  market  value, 
and  that  if  the  same  was  not  so  assessed,  it  was  a  mistake  or  error 
in  the  judgment  of  said  assessor  and  said  Board  of  Equalization; 
that  the  tangible  property  of  plaintiff  was  assessed  and  equalized  and 
placed  on  the  tax  rolls  for  taxation  for  the  year  1907,  at  fifty  percent 
of  its  fair  market  value  as  found  by  said  Board  of  Equalization;  that 
money  was  assessed,  equalized  and  placed  on  the  tax  rolls  for  taxa- 
tion for  the  year  1907,  at  its  full  value;  that  the  intangible  property 
of  railway  companies  was  placed,  set  down  and  listed  on  the  tax 
rolls  of  said  county  for  the  year  1907,  at  their  full  and  fair  market 
value,  as  fixed,  declared  and  certified  by  the  State  tax  board.  That 
the  custom  and  habit  of  undervaluing  property  for  purposes  of  taxa- 
tion had  been  in  vogue  and  effect  in  Grayson  County,  Texas,  with 
reference  to  the  assessing  and  equalization  of  property  for  taxation, 
for  several  years  prior  to  1907,  but  said  custom  is  not  the  result 
of  any  agreement  or  understanding  between  the  tax  assessor  of 
Grayson  County  and  the  Board  of  Equalization  of  Grayson  County, 
or  between  the  tax  assessor  and  the  said  board,  or  either  of  them, 
with  any  other  officer  of  the  State  or  county.  It  is  conceded  by 
the  appellant  herein  that  a  fifty  percent  valuation  of  the  tangible 
assets  of  the  appellant  amounted  to  the  sum  of  $797,938,  or  that 
the  full  valuation  of  the  other  assets  except  the  intangible  assets  was 
$1,595,876.  The  intangible  assets,  as  fixed  according  to  law  and 
apportioned  to  Grayson  County,  was  $1,469,000.  In  the  agreed  state- 
ment of  facts  it  is  admitted  that  the  appellant  herein  was  before 
the  Board  of  Equalization  of  Grayson  County,  Texas,  for  the  year 
1907,  in  response  to  notice  to  show  why  the  value  of  its  tangible 
property  for  the  purpose  of  taxation  should  not  be  raised;  and  urged 
that  it  would  have  to  pay  taxes  on  the  full  value  of  its  intangible 
assets  as  found  by  the  State  tax  board,  and  appellant  asked  said 
Board  of  Equalization  to  leave  the  value  of  its  tangible  property  as 
it  had  theretofore  been.  Said  Board  of  Equalization  in  consideration 
of  said  argument  and  representations  of  plaintiff,  agreed  not  to  raise 
the  value  of  its  tangible  property,  but  left  the  same  as  rendered  and 
so  entered  its  judgment;  and  did  raise  the  value  of  other  taxpayers 
in  the  county  to  seventy-five  percent  of  its  value.  Said  board  con- 
sidering and  believing  that  the  value  of  tangible  property  of  plaintiff 
and  the  value  of  its  intangible  property  in  said  county  were  about 
equal  and  by  leaving  the  tangible  property  as  it  had  been  rendered, 
the  intangible  being  at  full  value,  the  burden  of  taxation  as  between 
the  plaintiff  and  other  taxpayers  would  be  equalized. 

It  thus  appears  that  the  real  value  of  all  of  appellant's  property 
in  Grayson  County,  including  its  tangible  and  intangible  property 
was  the  sum  of  $3,064,876,  and  on  a  seventy-five  percent  basis  woula 
amount  to  the  sum  of  $2,298,657,  the  sum  that  the  appellant  ought 
to  pay  taxes  upon  in  order  for  it  to  bear  its  just  and  equal  burden 
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of  taxation,  but  the  conceded  facts  show  that  the  appellant  is  only 
called  upon  to  pay  taxes  for  the  year  1907  on  $1,469,000  intangible 
and  $797,938  tangible,  making  a  total  of  $2,266,938,  which  is  $31,- 
719  less  than  the  appellant  ought  to  pay  upon  if  its  entire  property 
in  Grayson  County  was  assessed  as  other  property  owners  oi  the 
county  were  assessed. 

The  law  intends  that  each  person  enjoying  government  protection 
shall  be  required  to  contribute  his  reasonable  proportion  to  the  bur- 
dens of  government,  and  no  more.  1  Cooley  on  Taxation,  pp.  254- 
255.  In  other  words,  each  property  owner  owning  property  subject 
to  taxation  is  required  to  pay  a  tax  in  proportion  to  the  property 
he  owns;  and  so  long  as  he  is  only  called  upon  to  pay  on  the  same 
valuation  as  others  he  is  not  entitled  to  equitable  relief,  although 
one  piece  of  his  property  is  valued  above  another,  if  there  be  a  suffi- 
cient decrease  in  such  other  to  make  him  pay  the  same  proportion  of 
taxes  on  what  he  owns  as  every  other  citizen  is  required  to  pay. 

Under  the  facts  the  appellant  was  not  entitled  to  the  equitable 
relief  prayed  for,  and  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


J.  T.  Stark  Grain  Company  et  al.  v.  Harry  Bros.  Company. 

Decided  November  13,  1909. 

1. — Foreign  Corporation — Failure  to  Pay  Franchise  Tax — Right  to  Defend  Snit. 

A  foreign  corporation  which  had  paid  its  franchise  tax  and  had  a  right  to 
do  business  in  this  State  at  the  time  a  suit  was  filed  against  it,  would  not  be 
deprived  of  the  right  to  defend  the  suit  by  the  fact  that  it  had  failed  to  again 
pay  said  tax  which  became  due  pending  the  suit. 

2. — Evidence — Expert  Testimony — Machinery. 

Although  a  witness  had  qualified  as  an  expert  of  large  experience  in  the 
construction  of  steel  buildings,  tanks,  etc.,  it  was  error  to  permit  him  to  testify 
that  a  certain  steel  ^levator  building,  line  of  piping  and  storage  tanks  were 
constructed  and  erected  in  accordance  with  the  terms  of  a  certain  contract. 

8. — Same — Statement   of  Fact   as  Distinguished   from   Opinion — Case   Distin- 
guished. 

When  a  witness  had  testified  that  the  work  of  erecting  a  certain  building, 
pipe  line  and  tanks  was  under  his  supervision  during  construction,  that  he  had 
possession  of  and  was  fully  acquainted  with  the  contract,  agreement  and  speci- 
fications concerning  said  improvements,  and  gave  the  size  of  the  building  and 
tanks;  the  character  of  the  material  used  and  the  manner  in  which  the  work 
was  done,  which  was  substantially  as  called  for  in  the  contract,  his  further 
testimony  that  the  building,  pipe  line  and  tanks  were  constructed  in  accordance 
with  the  contract,  was  the  statement  of  a  fact  and  not  an  opinion  or  conclusion. 
Anderson  Elec.  Light  Co.  v.  Cleburne  W.,  I.  &  L.  Co.,  23  Texas  Civ.  App.,  328, 
distinguished. 

4. — Evidence — Letter — Proof  of  Execution. 

Where  the  evidence  showed  that  a  certain  letter  offered  in  evidence  against 

the  defendant  was  on  the  letter-head  of  the  defendant;   that  it  was  entirely 

typewritten,  but  that  certain  initial  letters  after  the  typewritten  name  of  the 

defendant  were  the  initials  of  the  name  of  defendant's  assistant  bookkeeper; 

Vol.  LVTI  Civil— 34. 
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that  plaintiff  received  the  letter  in  due  course  of  mail  and  acted  upon  the  same 
by  sending  a  man  to  defendant's  place  of  business  in  accordance  with  a  request 
contained  in  the  letter,  the  letter  was  properly  admitted  in  evidence  over  the 
objection  that  its  execution  was  not  sufficiently  proved. 

5. — Parties — Transfer  of  Claim  Pending  Suit. 

When  the  claim  sued  upon  is  transferred  after  suit  filed  and  pending  the 
suit,  it  is  not  necessary  to  make  the  transferee  a  party;  the  transferee  may  make 
himself  a  party  but  it  is  not  necessary  that  he  do  so. 

6. — Appeal — Brief — Grouping  Assignments. 

When  assignments  of  error  embrace  distinct  and  inconsistent  propositions  of 
law,  they  are  not  entitled  to  consideration  when  grouped  and  presented  together 
in  appellant's  brief.     Rule  applied. 

7. — Charge — No  Evidenoe. 

A  requested  charge  submitting  an  issue  not  raised  by  the  evidence  is  properly 
refused. 

8. — Contract — Completion  of  Building — Damages. 

Where  a  contract  did  not  stipulate  when  the  construction  of  certain  tanks 
should  be  completed,  and  there  was  no  evidence  that  they  were  not  completed 
within  a  reasonable  time,  the  court  properly  refused  to  instruct  the  jury  that 
the  owner  was  entitled  to  damages  if  the  tanks  were  not  completed  in  a  reasonable 
time. 

9. — Same— Measure  of  Damages. 

Where  a  contractor  undertook  to  erect  only  portions  of  an  elevator  plant 
under  contracts  executed  at  different  times  and  for  different,  separate  and  dis- 
tinct portions  thereof,  the  measure  of  damages  for  failure  to  complete  his  contract 
within  a  reasonable  time  would  be  the  rental  value  of  the  building  during  the 
delay,  and  not  the  profits  that  the  owner  might  have  made  during  such  time. 

Appeal  from  the  District  Court  of  Collin  County,  Texas.  Tried 
below  before  Hon.  J.  M.   Pearson. 

Oarnett  &  Hughston  and  Abernathy  &  Abernathy,  for  appellants. 

Smith  &  Wilcox,  for  appellee. 

* 

TALBOT,  Associate  Justice. — Appellee  Harry  Bros.  Company, 
a  corporation,  sued  appellants,  J.  T.  Stark  Grain  Company,  J.  T. 
Stark,  J.  H.  Bowman,  G.  W.  Bowman,  T.  C.  Jasper,  W.  A.  Vines, 
n.  W.  Coit,  John  J.  Russell  and  W.  R.  Norton,  in  the  District  Court 
of  Collin  County,  Texas,  and  alleged  in  substance  as  follows:  That 
on  March  25,  1905,  plaintiff  and  defendant,  J.  T.  Stark  Grain  Com- 
pany, entered  into  a  written  contract  whereby  the  plaintiff  agreed  to 
erect  for  said  defendant  six  grain  storage  tanks  of  the  capacity 
of  15,000  bushels  each,  near  the  railroad  at  Piano,  Texas,  for  the 
sum  of  $6,000,  and  six  black  steel  grain  storage  tanks  of  the  capacity 
of  1,000  bushels  each  in  the  mill  of  defendant  for  the  sum  of  $150 
each;  all  of  said  tanks  to  be  erected  according  to  certain  plans  and 
specifications  made  a  part  of  said  contract ;  that  defendant,  StaTk 
Grain  Company,  was  to  build  foundations  for  said  tanks,  and  plain- 
tiff was  to  have  sixty  days  after  the  completion  of  said  foundations 
and  notice  thereof  to  complete  its  part  of  the  contract,  and  if  said 
tanks   should   buckle   or   leak   within   the   first   twelve   months  used, 
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plaintiff  was  to  fix  the  same  free  of  charge;  that  on  the  19th  day  of 
May,  1905,  plaintiff  and  defendant  grain  company  entered   into  an- 
other and  additional  contract,  by  the  terms  of  which  plaintiff  agreed 
to  build  a  certain  line  of  eight-inch  piping  and  six-inch  piping  to 
connect  the  head  of  said  defendant's  elevator  with  the  outside  tanks 
for  which   said   defendant   agreed   to   pay   plaintiff   sixty-eight   cents 
per  foot  for  the  eight-inch  pipe  and  fifty-five  cents  per  foot  for  the 
six-inch  pipe,  and  in  addition  thereto  the  sum  of  $45  for  erecting 
and  installing  the  same.     It  was  further  alleged  that  on  April   10, 
1905,  plaintiff  contracted  in  writing  to  erect  for  the  defendant,  Stark 
Grain  Company,  a  certain  steel   elevator  building  according  to   the 
plans  and  specifications  made  a  part  of  the  contract,   ar*d  to  have 
the  same  completed  and  ready  for  occupancy  by  June  1,  1905;  that 
said   defendant   agreed  to   pay   for  said   building  $2600   on   the    1st 
day  of  June,   1905,  provided  the  same  was   completed,   and   if   not 
completed   at   that  time,  then   as   soon   as   the   same   was   completed 
and  accepted;  that  said  defendant,   Stark   Grain   Company,   reserved 
the   right   to   have   a   competent   architect   to   examine   the    building 
while  it  was  being  erected  and  after  same  had  been  completed,  and 
that  the  judgment  of  said  architect  should  be   final   as  to  whether 
or  not  the  building  was  being  constructed  or  had  been  constructed 
in  a  workmanlike  manner  and  of  sufficient  strength  to  carry  the  load 
that  it  was  supposed  to  carry,  etc.;  that  plaintiff  complied  with  its 
contract    with   reference   to   said   building,    and   that    said    defendant 
had  said  building  inspected  and  examined  by  a  competent  architect, 
who  decided   that  said   building  had   been   constructed    according   to 
the  contract,  and  that  the  judgment  of  the  architect  was  final;  that 
said   defendant,   Stark   Grain    Company,   had   accepted   said   building 
as  having  been  completed  according  to  said  contract   and  had  been 
using  and  enjoying  the  benefits  thereof;  that  Stark  Grain   Company 
sold  all  of  its  assets  to  J.  T.   Stark  to  defraud  its  creditors;  that 
J.  T.  Stark  assumed  the  payment  of  the  debt  sued  for,  and  mort- 
gaged all  the  property  to  W.  B.  Norton,  trustee  for  J.  H.  Bowman, 
G.  W.  Bowman,  W.  A.  Vines,  John  J.  Russell,  H.  W.  Coit  and  T. 
C.  Jasper.     Plaintiff  prayed  for  judgment  against  Stark  Grain  Com- 
pany and  J.  T.  Stark  for  the  amount  of  its  debt  and  interest  and 
the  foreclosure  of  lien  on  the  property  sold  by   Stark   Grain   Com- 
pany to  J.  T.   Stark,  as  against  all  the  defendants. 

Defendants  J.  T.  Stark  Grain  Company  and  J.  T.  Stark  each  plead 
a  general  denial,  and  in  addition  to  the  general  denial  said  def end- 
ante  plead,  among  other  things,  that  the  building  was  not  constructed 
absolutely  waterproof;  that  plaintiff  did  not  use  the  material  con- 
tracted for  as  set  out  in  plaintiff's  petition,  and  used  an  inferior 
grade  of  material,  and  failed  to  have  the  workmanship  done  in  a 
neat  and  substantial  manner  and  workmanship  manner  and  in  accord- 
ance with  the  best  practice  for  such  work.  Also  that  the  plaintiff 
failed  to  comply  with  its  contract  as  to  painting ;  that  the  "I"  beams 
and  bracings  were  not  strong  enough  to  stand  the  load  they  were 
designed  to  carry;  that  the  six  black  steel  storage  tanks  did  not 
hold  1000  bushels  each,  but  only  900  bushels  each;  that  the  top  and 
bottom  of  the  large  tajiks  were  not  watertight,  but  leaked,  etc. 
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J.  T.  Stark  adopted  all  the  allegations  of  the  Stark  Grain  Com- 
pany not  inconsistent  with  his  pleas.  Defendant  J.  T.  Stark  further 
answered  that  he  had  bought  the  property  involved  in  this  suit,  and 
all  claims  for  damages  in  favor  of  Stark  Grain  Company  against 
plaintiff;  thai  he  assumed  the  payment  of  any  debt  due  plaintiff  by 
Stark  Grain  Company  and  asked  judgment  against  plaintiff  for  the 
amount  of  his  damages.  Defendants  Bowman,  Norton,  Russell,  Vines, 
Coit  and  Bowman  answered  by  general  demurrers  and  general  denial 
and  that  they,  except  W.  R.  Norton,  held  a  superior  lien  to  plaintiffs. 
Plaintiff  replied  by  special  exceptions,  estoppel  and  general  denial. 
The  case  was  tried  before  the  court  and  a  jury  on  September  30,  1908, 
resulting  in  a  verdict  in  plaintiff's  favor  for  $44G1.25  against  Stark 
Grain  Company  and  J.  T.  Stark,  and  for  a  foreclosure  of  lien  on 
the  property  in  question  against  all  defendants,  and  a  judgment  was 
duly  entered  thereon.  From  this  judgment  all  the  defendants  ap- 
pealed. 

The  contract  for  the  erection  of  the  elevator  building,  among 
other  things,  provided  that  plaintiff  should  ''furnish  and  erect  in 
place  six-inch  by  twelve  and  one-fourth-inch  *F  beams.  The  beams 
to  be  covered  on  the  lower  flange  with  curved  corrugated  galvanized 
steel  of  sufficient  strength  to  carry  a  safe  load  of  150  pounds  per 
square  foot;  that  all  workmanship  should  be  done  in  a  neat,  sub- 
stantial and  workmanlike  manner  and  in  accordance  with  best  prac- 
tice for  such  work;  that  the  entire  framework  should  be  painted  with 
two  coats  of  good  metallic  paint,  one  coat  to  be  applied  before  the 
material  left  the  shop  and  one  after  the  building  was  erected;  that 
both  the  roof  and  sides  of  said  building  should  be  absolutely  water- 
proof/' 

Appellee  has  filed  a  motion  in  this  court  to  dismiss  the  appeal  of 
the  J.  T.  .Stark  Grain  Company  on  the  ground  that  it  had  forfeited 
its  right  to  do  business  in  this  State  by  failing  to  pay  its  franchise 
tax.  If  such  matter  could  be  presented  and  urged  by  an  original 
motion  filed  in  this  court,  the  motion  in  this  case  is,  we  think, 
without  merit.  At  the  time  this  suit  was  filed  the  appellant  had 
not  failed  to  pay  its  franchise  tax,  and  if  it  afterwards  forfeited 
its  right  to  do  business  in  this  State  by  failing  to  pay  such  tax  it 
would  not  thereby  be  deprived  of  defending  this  suit.  Besides,  the 
undisputed  evidence  in  the  record  shows  that  prior  to  the  date  of  the 
forfeiture  alleged,  the  appellant  grain  company  had  disposed  of  all 
of  its  property  in  Texas  to  J.  T.  Stark,  one  of  its  codef endants ; 
that  said  defendant  has  assumed  the  payment  of  the  obligation  sued 
on  and  that  its  entire  property  out  of  the  State  had  been  sold  to 
certain  of  its  stockholders:  that  all  of  its  business,  with  the  exception 
of  the  matters  involved  in  this  suit,  had  been  wound  up  and  that 
it  had  ceased  to  do  the  business  for  which  it  was  incorporated.  The 
motion  is  therefore  overruled. 

The  first,  second  and  third  assignments  of  error,  as  numbered  in 
the  brief,  raise  the  same  question  of  law  and  will  be  considered  to- 
gether. It  is  complained  in  these  assignments  that  the  trial  court 
erred  in  permitting  the  plaintiff's  witness,  Oury,  to  testify  that  the 
elevator  building,  the   line  of  piping,   and  the  six  storage  tanks  of 
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the  capacity  of  1000  bushels  each  were  constructed  and  erected  in 
accordance  with  the  terms  of  the  respective  contracts  entered  into 
between  the  parties.  It  is  objected  that  the  testimony  was  the  opin- 
ion and  conclusion  of  the  witness,  involved  a  mixed  question  of  law 
and  fact  about  a  matter  not  the  subject  of  expert  testimony,  and 
permitted  the  witness  to  invade  the  province  of  the  court  and  jury. 
We  think  there  was  no  material  error  in  the  admission  of  the  tes- 
timony. *  The  witness  qualified  as  an  expert  of  large  experience  in 
the  construction  of  steel  buildings,  tanks,  etc.,  and  was  therefore 
competent  to  express  an  opinion  in  regard  to  the  matter  to  which  his 
testimony  related.  But  if  mistaken  in  this,  then  the  record  shows 
that  the  witness  testified  that  the  work  of  erecting  the  building, 
tanks  and  pipe  line  in  question  was  under  his  supervision  from  the 
time  it  was  begun  until  it  was  completed;  that  while  said  work  was 
being  done  he  had  possession  of  and  was  fully  acquainted  with  the 
contract,  agreement  and  specifications  with  reference  to  said  im- 
provements. Furthermore,  in  connection  with  his  testimony  that  the 
building,  tanks  and  pipe  line  were  erected  in  accordance  with  the 
contracts  and  specifications,  the  witness  stated,  if  not  fully,  in  many 
respects  the  size  of  the  elevator  building  and  tanks,  etc.,  the  char- 
acter of  the  material  used  and  manner  in  which  the  work  was  done, 
which  was  substantially  as  called  for. in  the  contract.  \ye  therefore 
regard  the  testimony  complained  of  as  the  statement  of  a  fact  within 
the  knowledge  of  the  witness  and  not  merely  the  statement  of  an 
opinion  or  conclusion.  This  case  is  distinguishable  in  the  facts  from 
the  case  of  Anderson  Electric  Light  Company  v.  Cleburne  Water,  Ice 
ft  Light  Co.,  23  Texas  Civ.  App.,  328,  cited  by  appellants.  In  that 
case  it  does  not  appear  that  the  witness  had  qualified  and  was  tes- 
tifying as  an  expert,  or  that  the  evidence  showed,  as  it  does  in  this 
case,  that  he  was  testifying  to  facts  within  his  own  knowledge.  But, 
aside  from  the  foregoing  view  of  the  matter, .  it  appears,  we  think, 
that  if  the  court  erred  in  admitting  the  testimony,  the  error  was 
harmless  for  the  reason  that  the  witness  was  allowed  to  make  sub- 
stantially the  same  statement  without  objection.  He  said:  "I  have 
been  through  said  elevator  building  and  machinery  since  the  same 
has  been  installed  and  put  in  operation,  and  so  far  as  I  could  see 
from  my  knowledge  in  that  line  of  business  everything  was  working 
as  smoothly  and  as  nicely  as  could  be  expected  for  a  new  plant.  In 
other  words,  everything  was  working  perfectly  as  far  as  I  could  see. 
I  will  state  that  in  my  judgment  there  is  nothing  lacking  as  far 
as  I  could  see  to  make  the  building  perfect  in  every  respect  for  the 
purpose  it  was  intended  for.  And  as  to  its  efficiency  I  am  sure  that 
it  would  come  up  to  the  contract  and  specifications  in  every  respect. 
I  talked  with  Mr.  Stark  several  times  after  the  elevator  was  com- 
pleted. ...  I  heard  Mr.  Stark  make  the  remark  that  'He  had 
the  best  elevator  in  the  State  of  Texas/" 

The  fifth  assignment  is  as  follows:  "The  court  erred  in  permit- 
ting plaintiff  to  introduce  in  evidence  over  the  objections  of  the  de- 
fendants made  thereto  at  the  time,  the  following  written  instrument: 
Tlano,  Texas,  10-17-05.  Harry  Bros.,  Dallas,  Texas.  Gentlemen: 
We  beg  to  inform  you  that  on  yesterday  we  loaded  into  one  of  the 
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inside  tanks  constructed  for  us,  one  thousand  bushels  of  wheat.  The 
tank  buckled  at  the  lugs  and  twisted  out  of  shape.  We  consider  it 
dangerous  and  would  be  glad  to  have  your  Mr.  Oury  come  and  look 
at  the  tank,  and  take  steps  to  put  it  into  serviceable  condition.  We 
were  obliged  to  empty  the  tank  and  throw  the  load  into  the  big 
outside  tank  for  fear  it  would  collapse.  Please  give  this  your  prompt 
attention.  Yours  truly,  J.  T.  Stark  Grain  Company,  W.  P.  M.  L." 
Appellant  objected  to  the  introduction  in  evidence  of  this  letter  on 
the  ground  that  "it  was  not  proven  that  the  letter  had  been  executed 
by  anyone  having  authority  to  make  declarations  binding  upon  de- 
fendant, and  that  it  was  not  shown  to  have  been  executed  by  anyone, 
just  simply  a  letter  written  with  typewriting  on  it,  signed  with  a 
typewriter  and  there  is  no  handwriting  on  it  whatever,  and  its  ex- 
ecution is  not  proven,  and  there  is  nothing  to  show  who  wrote  it, 
and  it  is  hearsay  and  prejudicial."  The  language,  "We  beg  to 
inform  you  that  on  yesterday  we  loaded  into  one  of  the  inside  tanks, 
constructed  for  us,  one  thousand  bushels  of  wheat/*  is  the  objection- 
able part  of  the  letter,  appellants  claiming  that  the  tanks  therein 
referred  to  were  not  in  accordance  with  the  terms  of  the  contract  in 
that  said  tanks  did  not  hold  one  thousand  bushels  each,  and  the 
portion  of  the  letter  quoted  tended  to  show  an  admission  on  their 
part  that  they  did.  We  are  of  the  opinion  that  the  trial  judge's 
explanation  of  "his  ruling  in  admitting  in  evidence  this  letter,  as 
contained  in  the  bill  of  exceptions  reserved  thereto,  shows  the  exe- 
cution of  the  letter  by  the  defendant,  the  Stark  Grain  Company.  He 
certifies  that  the  proof  shows  that  the  letter  was  on  the  stationery 
and  letterhead  of  the  defendant,  J.  T.  Stark  Grain  Company,  and 
that  it  was  entirely  in  typewriting  and  that  W.  F.  M.  L.  were  the 
initial  letters  of  the  name  of  the  assistant  bookkeeper  of  the  defend- 
ant J.  T.  Stark  Grain  Company.  That  it  was  also  shown  that  the 
plaintiff  received  the  letter  in  due  course  of  the  United  States  mail, 
and  that  the  letter  was  acted  upon  by  plaintiffs,  in  that  they  sent 
men  to  Piano  to  work  on  the  tanks  in  question.  If,  however,  it  can 
be  said  the  evidence  was  insufficient  to  show  the  execution  of  the 
letter  by  said  defendant,  its  admission  was  harmless  because  the  pre- 
siding judge  in  further  explanation  of  his  ruling  in  admitting  the 
letter  in  evidence  certifies  that  the  undisputed  evidence  in  the  case 
showed  that  the  tanks  did  not  hold  one  thousand  bushels  and  the 
size  of  the  hopper  had  been  changed  by  agreement,  and  it  was  ad- 
mitted in  open  court  by  plaintiffs  attorneys  that  said  tank  as  con- 
structed would  not  hold  one  thousand  bushels. 

We  are  also  of  the  opinion  that  the  court  did  not  err  in  refusing 
to  give  appellant's  special  charge,  to  the  effect  that  inasmuch  as  the 
plaintiff  had  averred  in  its  supplemental  petition  that  the  claim  sued 
on  had  been  transferred  to  Harry  Brothers  Manufacturing  Company 
and  that  fact  was  established  by  the  undisputed  evidence,  to  find 
that  said  plaintiff  take  nothing  by  its  suit,  and  proceed  to  deter- 
mine whether  said  defendants  are  entitled  to  recover  on  their  cross- 
bill. The  claim  sued  on  was  transferred  to  the  Harry  Bros.  Manu- 
facturing Company  after  the  institution  of  this  suit.  The  original 
petition  was  filed  by  Harry  Bros.  Company,  December  21,  1906,  and 
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they  filed  an  amended  second  supplemental  petition  September  23, 
1908,  in  which  it  was  alleged  that  after  the  institution  of  the  suit 
and  on,  to  wit,  June  29,  1907,  Harry  Bros.  Manufacturing  Com- 
pany became  the  owner  of  the  claim  and  cause  of  action  sued  on. 
This  supplemental  petition  was  in  reply  to  the  answer  of  the  de- 
fendants charging  that  the  plaintiff,  Harry  Bros.  Company,  was- not 
the  owner  of  said  claim,  and  it  was  alleged  in  said  petition  that 
Harry  Bros.  Company  was  prosecuting  the  suit  in  its  name  for  the 
use  and  benefit  of  Harry  Bros.  Manufacturing  Company.  The  sup- 
plemental petition  in  the  respects  mentioned  was  doubtless  unnec- 
essary, and  it  did  not  authorize  a  judgment  in  favor  of  the  defend- 
ants as  to  the  claim  sued  on.  The  transfer  of  the  claim  having 
been  made  during  the  pendency  of  the  suit,  Harry  Bros.  Company 
could  legally  prosecute  the  suit  to  final  judgment.  In  such  case  it 
is  not  necessary  to  make  new  parties.  In  Matthews  v.  Boydstun,  31 
S.  W.,  814,  this  court  said:  "The  transferee  may  come  in  and  make 
himself  a  party  by  appropriate  pleading,  but  it  is  not  necessary  that 
he  should  do  so.  He  takes  the  transfer  subject  to  the  result  of  the 
litigation,  and  the  defendant  is  fully  protected  by  the  judgment  ren- 
dered." 

The  seventh  and  eighth  assignments  of  error  are  grouped  by  the 
appellants  and  presented  as  one  assignment  in  the  brief.  The  sev- 
enth complains  that '  the  court  erred  in  refusing  to  give  requested 
special  charge  No.  2  to  the  effect  that  if  the  plaintiff,  Harry  Bros. 
Company,  did  not  complete  the  elevator  building  and  tanks  within 
the  time  specified  in  the  contract  or  contracts,  then  the  defendant, 
J.  T.  Stark  Grain  Company,  would  be  entitled  to  recover  from  the 
plaintiff  the  reasonable  value  of  the  use  of  said  elevator  and  said 
tanks  from  the  time  the  same  should  have  been  completed  under"  said 
contract  and  the  time  the  same  were  actually  completed  and  delivered 
to  defendants,  and  that  they  might  consider,  in  determining  the 
value  of  such  use,  the  purpose  for  which  the  parties  intended  the 
elevator  building  and  tanks  to  be  used.  The  eighth  complains  that 
the  court  erred  in  not  giving  special  charge  Xo.  12,  to  the  effect 
that  if  plaintiff,  Harry  Bros.  Company,  failed  to  erect  the  elevator 
building  aqd  tanks  (in  question)  within  the  time  stipulated  in  the 
contracts,  defendant  would  be  entitled  to  recover  the  reasonable  value 
of  the  use  of  such  property  as  it  contracted  to  erect  from  the  time  it 
was  bound  to  erect  the  same  until  the  same  was  constructed,  and  that 
in  determining  the  reasonable  value  of  such  use  of  said  property,  to 
look  to  all  the  circumstances  of  the  case,  and  that  if  they  believed 
from  "the  evidence  that  by  reasonable  expenditure  of  money  (defend- 
ants) could  and  would  have  used  the  same  as  an  elevator,  then  its 
value  as  an  elevator  would  be  the  measure  of  defendant's  damages. 
As  presented,  we  think  the  assignments  embrace  two  or  more  dis- 
tinct and  inconsistent  propositions  of  law  and  are  not  entitled  to 
consideration  under  the  rules.  We  regard  the  proposition,  as  is 
involved  in  the  special  charge  Xo.  2,  that  appellant  was  entitled  to 
recover  the  reasonable  value  of  the  elevator  building  and  tanks  from 
the  time  they  should  have  been  completed  under  the  written  contracts 
and  the  time  that  they  were  actually  completed,  and  that,  the  jury, 
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in  determining  the  value  of  such  use,  might  consider  the  purpose  for 
which  said  building  and  tanks  were  intended  to  be  used,  is  materially 
different  from  the  proposition  involved  in  special  charge  No.  12,  to 
the  effect  that  appellants  were  entitled  to  the  reasonable  value  of 
the  use  of  said  property  for  such  time  as  they  lost  by  reason  of  the 
same  not  being  completed  within  a  reasonable  time,  and  that  if  by 
reasonable  expenditure  of  money  the  property  could  and  would  have 
been  used  as  an  elevator,  then  its  value  as  an  elevator  would  be  the 
measure  of  appellants'  damages. 

But  if  we  are  mistaken  in  this,  then  the  answer  to  the  assignment 
is,  that  whatever  may  be  the  pleadings  the  concluding  part  of  special 
charge  No.  12  is  not  a  correct  statement  of  the  law,  and  both  of 
the  special  charges  in  question  are  inapplicable  to  the  facts,  and  mis- 
leading. The  contract  for  the  building  of  the  tanks  referred  to  in 
the  charges  was  entered  into  March  25,  1905,  and  that  for  the  erec- 
tion of  the  steel  elevator  April  10,  1905.  The  latter  -contract  pro- 
vided that  the  elevator  shall  be  completed  by  the  1st  day  of  June, 
1905,  but  no  time  was  specified  in  the:contract  entered  into  for  the 
erection  of  the  tanks  within  which  said  tanks  should  be  completed. 
Appellant  does  not  point  out  any  evidence,  and  we  have  discovered 
none,  showing  that  these  tanks  were  not  finished  and  ready  for  use 
within  a  reasonable  time  from  the  date  of  the  contract;  nor  do  we 
find  any  evidence  that  by  "a  reasonable  expenditure  of  money"  ap- 
pellants could  and  would  have  used  the  property  as  an  elevator,  and 
that  issue  and  the  issue  as  to  whether  the  tanks  were  completed 
within  a  reasonable  time  as  sought  to  be  submitted  by  the  special 
charge  No.  12,  was  not  raised  by  the  evidence.  Therefore  charge 
No.  12  was  properly  refused;  and,  as  the  contract  for  the  erection 
of  the  tanks  did  not  stipulate  when  the  tanks  should  be  completed 
and  there  was  no  evidence  that  they  were  not  completed  within  a 
reasonable  time,  special  charge  No.  2  should  not  have  been  given. 
The  charge  of  the  court  upon  this  phase  of  the  case,  limiting  appel- 
lant's right  to  recover  damages  for  such  time  as  appellant  was  de- 
prived of  the  use  of  the  elevator  building  after  June  1,  1905,  and 
in  instructing  them  that  the  measure  of  such  damages  was  the  rental 
value  of  said  building  for  such  time,  was,  we  think,  a  correct  appli- 
cation of  the  law  to  the  facts  and  full  enough,  at  least  #in  the  ab- 
sence of  a  correct  special  charge  upon  the  subject. 

Appellant's  ninth'  assignment  asserts  that  the  court  erred  in  charg- 
ing the  jury  at  appellee's  request,  as  follows:  "The  jury  are  in- 
structed not  to  consider  any  of  the  evidence  introduced  before  them, 
which  shows  or  tends  to  show  the  profit  that  defendant  J.  T.  Stark 
Grain  Company  could  or  would  have  made  if  said  elevator  building 
had  been  completed  within  the  time  required  by  the  contract,  in  con- 
sidering the  damage  which  said  defendant  J.  T.  Stark  by  reason  of 
such  delay,  if  any,  is  entitled  to  receive/'  The  objections  to  this 
charge  are,  in  substance,  that  it  is  erroneous,  misleading,  and  upon 
the  weight  of  the  evidence,  in  that  appellants  were  entitled  to  the 
value  of  the  use  of  the  building  for  the  purpose  for  which  it  was 
intended  to  be  used,  and  that  the  jury  should  have  been  permitted, 
in  estimating  their  damages,  "to  consider  the  profits  that  could  have 
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been  made  out  of  the  building ;"  that  in  withdrawing  from  the  con- 
sideration of  the  jury  all  evidence  tending  to  show  the  profits  that 
could  have  been  made,  the  court  withdrew  from  their  consideration 
evidence  which  tended  to  establish  its  rental  value.  We  are  of  the 
opinion  that  the  rental  value  of  the  elevator  building,  as  charged  by 
the  court,  was  the  measure  of  appellant's  damages  in  this  case,  and 
not  the  profits  that  could  have  been  made  during  the  time  they  were 
deprived  of  its  use  by  the  failure  of  appellee  to  complete  said  build- 
ing within  the  time  agreed  upon.  To  determine  the  amount  of  profits 
which  could  have  been  made  during  such  time,  it  would  be  necessary 
to  take  into  consideration  the  operation  of  the  entire  elevator  plant, 
including  the  outside  storage  tanks  and  all  inside  machinery.  The 
appellee  did  not  undertake  to  erect  for  the  appellants  an  elevator 
plant  complete,  but  only  portions  of  such  a  plant  under  contracts 
executed  at  different  times  and  for  different,  separate  and  distinct 
portions  thereof.  The  defendant  Stark  Grain  Company  constructed 
the  foundation  for  the  outside  storage  tanks,  the  concrete  foundation 
for  the  elevator  building,  and  installed  in  said  building  a  large 
amount  of  machinery  necessary  for  its  operation  with  which  appellee 
had  nothing  whatever  to  do.  Besides,  there  is  no  evidence  to  show 
that  the  appellant  Stark  Grain  Company  at  the  time  of  the  execu- 
tion of  either  of  the  contracts  entered  into  by  appellee,  had  any 
contracts  for  the  storing  or  handling  of  grain  in  the  elevator  plant 
when  the  same  should  be  completed  and  that  appellee  contracted  with 
a  knowledge  of  or  reference  thereto.  It  seems  clear  that  the  profits 
were  not  in  the  contemplation  of  the  parties  when  the  contracts  re- 
ferred to  were  entered  into. 

We  are  further  of  the  opinion  that  the  charge  did  not  have  the 
effect  to  mislead  the  jury  or  to  withdraw  from  their  consideration 
evidence  which  was  legitimate  and  proper  to  be  considered  by  them 
in  arriving  at  the  rental  value  of  the  elevator  building.  There  was 
direct  evidence  as  to  such  value;  and  that  such  and  perhaps  other 
evidence  upon  the  question  was  considered  by  the  jury  and  the  ap- 
pellants allowed  some  damages  for  the  breach  of  the  contract  as  al- 
leged, is  manifest  from  the  amount  of  the  verdict  rendered  in  favor 
of  appellee.  For  it  is  evident  from  the  record  and  a  simple  calcu- 
lation of  the  interest  on  the  amount  6hown  to  have  been  unpaid  on 
the  contracts  declared  on,  that  had  not  such  damages  been  allowed 
the  verdict  in  appellee's  favor  would  or  should  have  been  for  a 
larger  amount. 

The  clause  of  the  court's  charge  complained  of  in  the  tenth  and 
eleventh  assignments  was  correct  as  far  as  it  went,  and  if  appellants 
desired  further  and  fuller  instructions  upon  the  subject  to  which  it 
relates,  such  charge  should  have  been  asked.  If  there  was  error  in 
the  charge  it  was  not  an  affirmative  error,  but  one  of  omission. 

The  fifteenth  assignment  is,  in  effect,  that  the  verdict  of  the  jury 
is  contrary  to  and  not  supported  by  the  evidence.  In  this  contention 
we  do  not  concur.  We  have  carefully  considered  the  evidence  and 
conclude  that  it  is  amply  sufficient  to  authorize  and  sustain  the  ver- 
dict and  this  assignment  is  overruled. 

Some  of  the  assignments  not  discussed  have  been  disposed  of  by 
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what  we  have  said  in  discussing  others;  and  those  not  so  disposed 
of  present,  in  our  judgment,  no  reversible  error.  The  judgment  is 
affirmed. 

Affirmed. 

Writ  of  error  refused. 


Texas  &  New  Oeleans  Bailboad  Company  v.  A.  W.  Mabshall. 

Decided  November  15,  1909. 

1. — Carrier  of  Passengers — Intuiting  Language — Evidence. 

In  a  suit  by  a  passenger  against  a  railroad  company  for  damages  because 
of  alleged  insulting  language  by  defendant's  conductor,  the  plaintiff  was  allowed 
to  testify,  over  objection  by  defendant,  that  a  fellow  passenger  who  heard  the 
language  used  by  the  conductor,  said  to  plaintiff:  "It  is  a  shame  for  a  man 
to  have  to  take  anything  like  that;  you  ought  to  have  gotten  up  and  slapped  him.0 
Held,  reversible  error. 

2. — Impeaohment — Immaterial  Matter. 

If  a  witness  under  examination  makes  a  statement  about  an  entirely  im- 
material matter,  it  is  not  admissible  to  show,  for  the  purpose  of  impeaching  him, 
that  such  testimony  is  not  true. 

3. — Damages — Excessive  Verdiot 

A  verdict  for  $995.  held  excessive  under  the  evidence  in  a  suit  by  a  passenger 
against  a  railroad  company  for  alleged  insulting  language  used  by  the  conductor 
of  defendant  towards  plaintiff. 

4. — Charge — No  Pleading. 

A  special  charge  is  properly  refused  when  the  issue  submitted  therein  is 
not  raised  by  the  pleading  or  evidence. 

Appeal  from  the  County  Court  of  Liberty  County.  Tried  below 
before  Hon.  I.  B.  Simmons. 

Baker,  Botts,  Parker  &  Garwood,  Parker,  Hefner  &  Orgain  and 
Stevens  &  Pickett,  for  appellant. — The  court  erred  to  the  prejudice 
of  this  defendant  in  permitting  the  plaintiff  to  testify,  over  the  ob- 
jection of  the  defendant,  to  what  a  German  with  a  long  beard  said 
immediately  after  the  controversy  and  out  of  the  presence  of  the 
conductor,  to  wit:  "It  is  a  shame  for  a  man  to  have  to  take  any- 
thing like  that;  you  ought  to  have  gotten  up  and  slapped  him,"  said 
testimony  being  purely  hearsay  and  no  part  of  the  res  gestae,  and  it 
was  error  to  overrule  defendant's  objection  thereto.  Missouri  Pac. 
Ry.  Co.  v.  Ivy,  71  Texas,  417;  Dwyer  v.  Continental  Ins.  Co.,  63 
Texas,  356;  Wilkins  v.  Ferrell,  10  Texas  Civ.  App.,  231;  Holt  v. 
State,  9  Texas  Crim.  App.,  571;  City  of  Austin  v.  Ritz,  72  Texas, 
391;  Indianapolis  St.  Ry.  Co.  v.  Whitaker,  160  Ind.,  125,  66  N.  E., 
433;  Indianapolis  St.  Ry.  Co.  v.  Taylor,  164  Ind.,  155,  72  N.  E., 
1045;  Ex  parte  Kennedy,  57  S.  W.,  648;  Butler  v.  Manhattan  Ry. 
Co.,  143  N.  Y.,  417,  38  N.  E.,  454,  42  Am.  St.  Rep.,  738,  26  L. 
R.   A.,   46. 

The  trial  court  erred  to  the  prejudice  of  this  defendant  in  per- 
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mitting,  over  defendants  objection,  the  introduction  of  testimony  to 
the  effect  that  the  conductor  of  the  defendant  company,  who  was  in 
charge  of  the  train  that  plaintiff  was- on  at  the  time  complained  of, 
took  a~  drink  of  beer  in  Houston,  and  in  permitting  Geo.  Smith  to 
testify  that  he  had  placed  a  bottle  of  beer,  when  the  train  stopped 
at  Liberty,  in  the  closet  of  the  negro  coach,  and  that  he  told  the 
conductor  to  look  in  the  closet  of  the  negro  coach,  there  being  no 
pleading  whatever,  either  upon  the  part  of  the  plaintiff  or  defendant, 
which  would  permit  the  introduction  of  such  evidence,  and  the  same 
being  irrelevant  and  immaterial,  was  calculated  to  prejudice  the 
jury  in  favor  of  plaintiff  and  against  this  defendant;  and  it  was 
error  to  permit  Geo.  Smith  to  testify  as  above  stated,  because  it 
was  an  attempt  to  impeach  a  witness  upon  an  immaterial  matter. 
Missouri,  K.  &  T.  Ry.  Co.  v.  Moore,  24  Texas  Civ.  App.,  489;  Gulf, 
C.  &  S.  P.  Ry.  Co.  v.  Coon,  69  Texas,  730;  Fox  v.  State,  87  S.  W., 
157;  7  Enc.  of  Evidence,  80;  Mims  v.  Mitchell,  1  Texas,  443; 
Pettus  v.  Perry,  4  Texas,  490;  Lemmon  v.  Hanley,  28  Texas,  227; 
Paul  v.  Perez,  7  Texas,  345. 

(Third  assignment  of  error.) — The  trial  court  erred  to  the  preju- 
dice of  this  defendant  in  that  portion  of  its  charge  to  the  jury  which 
reads  as  follows: 

<rYou  are  instructed  that  the  uncontradicted  evidence  establishes 
the  following  facts:  That  the  plaintiff,  A.  W.  Marshall,  had  pro- 
cured a  ticket  for  transportation  on  defendant's  train  from  Liberty, 
Texas,  to  Lake  Charles,  Louisiana,  on  the  date  as  alleged  by  plain- 
tiff, and  that  he  was  properly  a  passenger  on  the  defendant's  train 
at  the  time  alleged,  and  that  the  defendant's  conductor  of  said  train 
took  up  the  plaintiff's  ticket."  That  said  charge  is  incorrect  and 
states  the  uncontradicted  evidence  to  be  exactly  contrary  to  the  un- 
contradicted  evidence. 

(Fourth  assignment  of  error.) — The  trial  court  erred  to  the  prej- 
udice of  this  defendant  in  failing  and  refusing  to  give  the  special 
charge  requested  by  the  defendant,  as  follows,  to  wit: 

"You  are  instructed  that  when  a  ticket  agent  sells  a  railroad  ticket 
to  a  passenger,  and  a  mistake  is  made  in  the  ticket  to  such  an  ex- 
tent as  to  render  said  ticket  not  a  proper  ticket  for  transportation 
over  the  route  for  which  same  was  purchased,  such  passenger  is 
charged  with  the  duty  of  seeing  that  he  has  a  proper  ticket,  and,  in 
such  case,  when  a  mistake  is  made  in  the  issuance  of  a  ticket,  a 
railroad  conductor  has  the  right  to  challenge  the  correctness  of  said 
ticket." 

(Fifth  assignment  of  error.) — The  trial  court  erred  to  the  preju- 
dice of  this  defendant  in  failing  and  refusing  to  give  special  charge 
requested  by  defendant,  as  follows,  to  wit: 

"You  are  instructed  that  the  plaintiff  can  not  recover  damages 
unless  he  has  received  some  injury,  and  that  there  can  not  be  dam- 
ages without  injury." 

(Sixth  assignment  of  error.) — The  court  erred  to  the  prejudice 
of  this  defendant  in  that  part  of  his  charge  which  reads  as  follows: 

'The  matters  for  you  to  determine  from  the  evidence  before  you 
are  whether  or  not  the  defendant's  conductor  in  charge  of  said  train 
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was  guilty  of  the  wrongful  conduct  and  insults  towards  plaintiff,  as 
set  up  and  alleged  in  plaintiff's  petition,  and  that  such  treatment 
and  conduct  toward  plaintiff,  if  any,  was  in  a  manner  and  under 
circumstances  substantially  as  alleged  by  plaintiff." 

Such  charge  is  upon  the  weight  of  the  evidence,  and  in  effect  took 
away  from  the  jury  one  of  the  principal  questions  of  fact  in  the 
case,  in  that  the  court  instructed  them  affirmatively  that  one  of  the 
matters  for  them  to  determine,  in  regard  to  the  alleged  improper 
conduct  and  insults  offered  to  plaintiff  by  defendant's  conductor 
was  "that  such  treatment  and  conduct  towards  plaintiff,  if  any,  was 
in  a  manner  and  under  circumstances  substantially  as  alleged  by 
plaintiff,"  whereas  it  was  purely  a  question  of  fact  for  the  jury  to 
determine  from  all  the  evidence  whether  or  not  "such  treatment  and 
conduct  towards  plaintiff,  if  any,  was  in  a  manner  and  under  circum- 
stances substantially  as  alleged  by  plaintiff."  Texas  &  P.  Rv.  Co. 
v.  Murphy,  46  Texas,  367;  Lee  v.  Wilkins,  1  Posey's  U.  CC  287; 
Bowles  v.  Glasgow,  2  Posey's  TJ.  C,  716;  Whitsett  v.  Miller,  1  Posey's 
TJ.  C,  213 ;  Mayo  v.  Tudor,  74  Texas,  474 ;  Johnson  v.  Gulf,  C.  &  S. 
F.  Ry.  Co.,  2  Texas  Civ.  App.,  141 ;  Gulf,  C  &  S.  F.  Ry.  Co.  v. 
Finley,  11  Texas  Civ.  App.,  64;  Kilgore  v.  Northwest  Baptist  Ed. 
Assn.,  90  Texas,  139;  Hanna  v.  Hanna,  3  Texas  Civ.  App.,  51; 
Drumm  S.  &  F.  Co.  v.  Bell,  29  S.  W.,  796;  Texas  L.  &  L.  Co.  v. 
Watson,  3  Texas  Civ.  App.,  233 ;  Kelly  v.  Collier,  11  Texas  Civ.  App., 
353;  Childress  v.  Smith,  37  S.  W.,  1076. 

In  a  case  where  a  passenger  sues  a  railroad  company  for  damages 
for  alleged  humiliation  growing  out  of  the  conductor's  telling  such 
passenger  that  he  did  not  have  a  proper  ticket;  and  if  he,  the  con- 
ductor, should  do  his  duty  he  would  require  him  to  pay  his  fare  or 
put  him  off  the  train,  a  verdict  for  $995  is  excessive.  Gulf,  C.  &  S. 
F.  Ry.  Co.  v.  Copeland,  17  Texas  Civ.  App.,  55;  Texas  &  X.  0.  R. 
R.  Co.  v.  DeMilley,  41  S.  W.,  147;  Gulf,  C.  &  S.  F.  Ry.  Co.  v. 
Russell,  38  Texas  Civ.  App.,  291;  Chicago  &  E.  I.  R.  Co.  v.  Shaton, 
11  111.,  142;  Dayton  W.  T.  Co.  v.  Marshall,  75  X.  E.,  824;  Lexing- 
ton &  E.  Ry.  Co.  v.  Lyons,  46  S.  W.,  209;  Louisville  &  N.  Ry.  Co. 
v.  Jordan,  66  S.  W.,  27;  Kleven  v.  Great  N.  Ry.  Co.,  72  N.  W., 
828;  Mueller  v.  Chicago,  B.  &  N.  Ry.  Co.,  77  N.  W.,  566;  Conlon 
v.  Metropolitan  Ry.  Co.,  69  N.  Y.,  653;  Louisville  &  N.  Ry.  Co. 
v.  Blair,  55  S.  W.,  154. 

In  a  suit  against  a  railroad  company  for  damages  on  account  of 
an  alleged  injury  on  the  part  of  one  of  its  employes,  there  being  no 
allegation  that  the  defendant  company  had  not  exercised  proper  care 
in  the  selection  of  such  employes,  it  is  error  for  the  court  to  instruct 
the  jury  that  a  railroad  company  is  required  to  furnish  courteous 
employes,  and  to  guard  its  passengers  against  the  wrongful  conduct 
and  insults  of  its  employes  committed  within  the  scope  of  their 
employment.  Smith  v.  Sherwood,  2  Texas,  462;  Smith  v.  Montes, 
11  Texas,  25;  Love  v.  Wyatt,  19  Texas,  316;  Howard  v.  Marshall,  48 
Texas,  474;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Younger,  10  Texas  Ci?.. 
App.,  141;  Flint  v.  Van  Hall,  4  Texas  Civ.  App.,  404;  Murchison 
v.  Mansur-Tibbitts  Imp.  Co.,  37  S.  W.,  605;  Campbell  v.  Houston 
&  T.  C.  R.  Co.,  2  Posey's  U.  C,  475;  Texas  &  P.  Ry.  Co.  v.  Self, 
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2  Texas  Civ.  App.,  sec.  440;  Boss  v.  Hawley,  3  Texas  Civ.   App., 
sec.  108. 

H.  E.  Marshall,  F.  M.  Stevens  and  J.  F.  Ddbney,  for  appellee. — 
Statements  made  by  a  fellow  passenger  when  a  circumstance  growing 
out  of  the  facts  in  issue,  provoked  by  the  circumstances,  facts  or  con- 
ditions out  of  which  the  cause  of  action  grew,  are  admissible  when 
they  tend  to  throw  light  upon  the  matter  in  issue.  International  & 
G.  N.  R.  Co.  v.  Collier,  62  Texas,  320;  Kottwitz  v.  Bagby,  16  Texas, 
660;  Missouri  Pac.  Ry.  Co.  v.  Sherwood,  84  Texas,  136;  Mexican 
Natl.  Ry.  Co.  v.  Musette,  7  Texas  Civ.  App.,  177. 

Evidence,  though  not  in  itself  relevant,  is  admissible  to  corroborate 
other  testimony  on  an  issue  joined.     16  Cyc,  119,  and  note  67. 

Drunkenness  of  a  witness  is  material  and  admissible  in  evidence 
as  tending  to  show  the  condition  of  his  mind,  memory  and  facilities 
of  knowing  what  occurred.  International  &  G.  N.  Ry.  Co.  v.  Dyer, 
76  Texas,   159. 

The  substance  of  the  facts  need  only  be  alleged,  and  that  the  evi- 
dence is  not  exactly  as  alleged  does  not  render  it  objectionable.  When 
a  matter  is  merely  an  incident  or  circumstance  tending  to  prove  the 
wrong  complained  of,  or  tending  to  show  the  condition  of  mind  of 
the  servant  in  the  discharge  of  his  duties  at  the  time  in  question, 
it  is  not  necessary  that  it  be  specifically  alleged.  The  plaintiff  is 
not  bound  to  plead  his  evidence.  International  &  G.  N.  R.  Co.  v. 
Dyer,  76  Texas,  159;  Hicks  v.  Galveston,  H.  &  S.  A.  Ry.  Co.,  96 
Texas,   359. 

REESE,  Associate  Justice. — This  is  a  suit  by  A.  W.  Marshall 
against  the  Texas  &  New  Orleans  Railroad  Company  to  recover 
damages  in  the  sum  of  $995  for  alleged  mistreatment  of  plaintiff, 
while  a  passenger  on  one  of  defendant's  passenger  trains,  by  the  con- 
ductor in  charge  of  the  train.  The  mistreatment  consisted  in  rough 
and  insulting  language  alleged  to  have  been  used  by  the  conductor 
to  plaintiff  in  taking  up  his  ticket  which,  by  mistake  of  the 
agent  who  sold  the  ticket,  was  not  the  kind  of  a  ticket  plaintiff 
.should  have  had  to  entitle  him  to  a  passage.  The  conductor  accepted 
the  ticket,  but  it  is  alleged  that  he  used  towards  plaintiff  discour- 
teous, rough  and  insulting  language  in  doing  so.  A  trial  with  the 
assistance  of  a  jury  resulted  in  a  verdict  and  judgment  for  plaintiff 
for  $995,   the  full  amount   claimed,  from   which   defendant   appeals. 

Over  seasonable  and  proper  objections  by  appellant  the  court  al- 
lowed appellee  to  testify  that  after  the  dispute  between  himself  and 
the  conductor  was  ended  and  about  the  time  the  conductor  stepped 
away,  a  fellow  passenger,  who  had  heard  the  language  used  by  the 
conductor,  said  to  witness:  "It  is  a  shame  for  a  man  to  have  to 
take  anything  like  that;  you  ought  to  have  gotten  up  -and  slapped 
him."  To  the  admission  of  this  evidence  appellant  took  a  bill  of 
exceptions  and  the  question  of  the  admissibility  of  the  evidence  is 
presented  by  the  first  assignment  of  error. 

The  evidence  was  clearly  inadmissible.  It  was  nothing  more  nor 
less  than  the  opinion  of  a  passenger,  a  stranger  to  the  occurrence, 
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as  to  the  conduct  of  the  conductor.  The  testimony  does  not  come 
within  the  exception  with  regard  to  admission  of  testimony  of  acts 
done  or  words  spoken  as  part  of  the  res  gestae.  (Missouri  Pac.  By. 
v.  Ivy,  71  Texas,  417;  Dwyer  v.  Continental  Ins.  Co.,  63  Texas, 
356;  Texas  &  N.  0.  B.  B.  Co.  v.  Bellar,  51  Texas  Civ.  App.,  154.) 
This  testimony  must  have  had  great  influence  with  the  jury,  and  is 
probably  the  cause,  in  part,  of  the  extraordinary  size  of  the  verdict 

The  testimony  of  the  witness  Smith,  referred  to  in  the  second 
assignment  of  error,  was  inadmissible.  If  a  witness  under  examina- 
tion makes  a  statement  about  an  entirely  immaterial  matter  it  is 
not  admissible,  for  the  purpose  of  impeaching  him,  to  show  that  such 
testimony  is  not  true.  The  testimony  did  not  tend  to  show  that 
the  conductor  was  drunk  at  -the  time  of  the  occurrence  in  question. 
The  second  assignment  of  error  presenting  the  point  must  be  sus- 
tained.     (Texas  &  P.  By.   Co.   v.   Phillips,  91   Texas,   278.) 

There  was  no  error  in  the  charge  complained  of  in  the  third  as- 
signment of  error.     The  assignment  is  overruled. 

The  court  did  not  err  in  refusing  to  give  the  charge  referred  to 
in  the  fourth  assignment  of  error.  No  question  is  made  of  the  right 
of  the  conductor  to  question  the  ticket  produced  by  appellee,  but 
complaint  is  made  of  the  rude  and  insulting  way  in  which  he  is  al- 
leged to  have  acted. 

The  fifth  and  sixth  assignments  of  error  are  overruled  without 
discussion. 

The  seventh  assignment  of  error  complains  of  the  verdict  as  exces- 
sive and  must  be  sustained.  If  there  were  no  other  errors  requiring 
a  reversal  this  could  be  cured  by  proper  remittitur,  and  would  not 
require  a  remand  of  the  cause. 

We  are  not  prepared  to  say  that  as  a  matter  of  law  the  evidence 
for  plaintiff  does  not  authorize  a  recovery  of  any  amount  as  damages, 
as  contended  by  appellant  in  the  eighth  assignment. 

It  was  error  to  instruct  the  jury  that  it  was  "the  duty  of  the  de- 
fendant company  to  furnish  courteous  employes."  No  case  is  pre- 
sented by  the  pleadings  or  evidence  against  appellant  in  this  regard. 

For  the  errors  indicated  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded.    ' 


John  T.  Duncan  v.  George  Herder, 

Decided  November  15,  1909. 

Disqualification  of  Judge— Parties — Daughter-in-law. 

One  of  the  parties  to  a  suit  for  debt  and  foreclosure  was  a  widow  who 
sued  as  survivor  of  the  community;  the  debt  sued  on  belonged  to  the  community 
estate  of  herself  and  her  deceased  husband;  the  daughter  of  said  widow  by  her 
deceased  husband  was  the  daughter-in-law  of  the  trial  judge.  Held,  the  trial 
judge  was  disqualified  by  reason  of  his  relationship  to  the  daughter-in-law  to 
hear  an  application  for  injunction  to  stay  a  sale  of  property  under  the  judgment 
for  foreclosure,  and  also  to  hear  a  motion  to  dissolve  the  injunction  when  granted 
by  another  judge. 
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Apped.1  from  the  District  Court  of  Fayette  County.  Tried  below  be- 
fore Hon.  L.  W.  Moore. 

John  T.  Duncan,  for  appellant. — Any  person  who  has  a  substantial 
or  vested  interest  or  right  in  the  subject  matter  of  a  suit,  and  where 
the  judgment  of  the  court  will  have  the  effect  either  to  increase  or  di- 
minish or  deny  the  right  thereto,  and  the  parties  bringing  or  defending 
the  suit  is  representing  others  who  are  not  named  but  whose  rights 
will  be  concluded  by  whatever  judgment  is  rendered,  such  parties  in- 
terested in  the  subject  matter  of  the  suit,  though  not  named  as  parties, 
are  parties  to  the  suit,  and  a  relationship  on  the  part  of  the  judge 
within  the  third  degree  to  such  persons  as  are  interested  in  the  cause 
of  action  before  him  will  disqualify  him  from  sitting  in  the  case,  and 
any  judgment  so  rendered  will  be  absolutely  null  and  void.  Hodde  v. 
Susan,  58  Texas,  392;  Jordan  v.  Moore,  65  Texas,  366;  Houston  & 
T.  C.  By.  Co.  v.  Terrell,  69  Texas,  650;  Schultze  v.  McLearv,  73 
Texas,  92;  Texas  &  P.  By.  Co.  v.  Elliott,  22  Texas  Civ.  App*,  31; 
Winston  v.  Masterson,  27  S.  W.,  691 ;  Winston  v.  Masterson,  87  Texas, 
200. 

Brown  &  Lane,  for  appellee. — Judge  L.  W.  Moore  was  not  related 
to  any  of  the  parties  to  either  of  the  suits  mentioned  by  appellant,  and 
was  not  for  this  or  any  other  reason  disqualified  to  sit  in  either  of 
said  causes.  Judge  Sinks  was  without  power  and  authority  in  law  to 
grant  the  injunction  as  he  did  in  this  case.  Constitution  of  Texas, 
art.  V,  sec.  11;  Bev.  Stats.,  art.  1068;  Acts  of  Thirtieth  Leg.,  p.  206; 
Winston  v.  Masterson,  87  Texas,  200;  Gilder  v.  City  of  Brenham,  67 
Texas,  345;  Wallace  v.  Stevens,  74  Texas,  559;  Boberts  v.  Yarboro,  41 
Texas,  450;  Howard  v.  Galbraith,  30  S.  W.,  689;  Grange  Warehouse 
Ass'n  v.  Owen  (Term.),  7  S.  W.,  457;  Ex  parte  Harris  (Fla.),  6  L. 
B.  A.,  713. 

BEESE,  Associate  Justice. — John  T.  Duncan  instituted  this  suit 
in  the  District  Court  of  Fayette  County,  against  George  Herder  and 
others,  seeking  to  have  set  aside  and  canceled  a  certain  judgment 
theretofore  rendered  in  said  court  against  one  Josef  Peter  and  Bar- 
bara Peter  in  favor  of  George  Herder,  the  plaintiff  in  said  suit,  and 
also  in  favor  of  certain  defendants,  including  Mrs.  A.  C.  Lenert,  sur- 
vivor of  the  community  estate  of  herself  and  her  deceased  husband, 
upon  their  cross-action  against  Peter,  for  the  amount  of  their  re- 
spective debts  against  Peter,  and  for  foreclosure  of  their  respective 
liens  on  certain  real  estate,  and  adjusting  equities  between  the  parties 
arising  from  the  different  liens. 

Among  other  objections  urged  by  plaintiff  to  the  validity  of  said 
judgment  was  the  disqualification  of  the  Hon.*  L.  W.  Moore,  judge  of 
said  District  Court,  to  try  the  case.  The  ground  of  disqualification 
was  the  relationship  of  said  judge,  within  the  prohibited  degree,  to  the 
wife  of  his  son,  J.  W.  Moore,  who,  it  is  contended  upon  the  following 
facts,  was  a  party  to  said  suit.  One  of  the  defendants  in  said  suit 
was  Mrs.  A.  C.  Lenert,  who  was  made  a  party  in  her  capacity  as  sur- 
vivor and  representative  of  the  community  estate  of  herself  and  her 
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deceased  husband,  A.  C.  Lenert,  the  note  upon  which  she  recovered 
judgment  and  decree  for  foreclosure  upon  the  land  having  been  exe- 
cuted to  the  said  A.  C.  Lenert  during  his  lifetime,  and  being  the 
property  of  the  community  estate.  Mrs.  Moore,  the  wife  of  the  6on  of 
the  district  judge,  was  one  of  the  children  of  the  said  Lenert  and  his 
wife,  Mrs.  A.  C.  Lenert,  the  said  A.  C.  Lenert  having  died  intestate, 
was  interested  as  one  of  the  heirs  of  said  A.  C.  Lenert  in  the  debt, 
which  was  the  subject  matter  of  said  suit.  She  was  not  named  as  a 
party  in  said  suit,  which  was  prosecuted  alone  by  her  mother,  Mrs.  A. 
C.  Lenert,  as  survivor  .of  the  community. 

In  aid  of  his  suit  Duncan,  the  plaintiff  in  the  present  suit,  sought 
and  obtained  from  Hon.  E.  R.  Sinks,  judge  of  the  Twenty-first  Judi- 
cial District,  adjoining  the  Twenty-second  Judicial  District,  of  which 
Fayette  County  is  a  part,  an  injunction  restraining  the  execution  of 
said  judgment  and  decree  in  the  case  of  Herder  v.  Peters  et  a).,  by  a 
sale  of  the  land  in  question.  The  grounds  for  presenting  such  appli- 
cation to  Judge  Sinks,  instead  of  the  judge  of  the  court  in  which  the 
suit  was  brought  and  to  which  such  injunction  was  made  returnable, 
was  that  the  Hon.  L.  W.  Moore,  judge  of  said  court,  was  disqualified 
by  reason  of  the  facts  aforesaid,  from  making  any  order  in  said  cause. 
Under  this  state  of  facts,  and  upon  the  ground  as  stated  by  him  in  his 
order,  that  Judge  Moore  was  disqualified,  Judge  Sinks  granted  the  in- 
junction and  ordered  the  writ  to  issue  restraining  the  sale  of  the  prop- 
erty. 

We  omitted  to  state  that  not  only  was  it  alleged  that  Mrs.  Moore 
was  interested  in  the  note  sued  upon  in  the  Herder  case  as  one  of  the 
heirs  of  A.  C.  Lenert,  but  that  there  was  certain  interest  due  thereon 
which  was  community  property  of  herself  and  her  husband,  J.  W. 
Moore,  in  which  he  was  also  interested.  This,  however,  we  do  not 
think  is  material,  as  there  is  no  question  made  that  Mrs.  Moore  is  re- 
lated within  the  third  degree  to  the  Hon.  L.  W.  Moore. 

The  order  of  Judge  Sinks  granting  the  injunction  was  made  July 
27,  1909,  and  was  filed  in  the  District  Court  of  Favette  Countv  Julv 
31,  1909,  and  the  writ  was  served  on  the  sheriff  on  August  2,  1909. 
On  August  3,  1909,  George  Herder,  by  his  attorneys,  presented  to  the 
Hon.  L.  W.  Moore,  as  judge  of  the  District  Court  of  Fayette  County, 
his  motion  or  application  to  dissolve  said  writ  of  injunction  on  the 
ground  that  Judge  Sinks  had  no  authority  to  grant  the  writ,  Judge 
Moore  not  being  in  fact  disqualified;  not  denying,  however,  the  truth 
of  the  facts  herein  set  out  as  grounds  for  such  disqualification.  It  was 
further  set  out  in  such  motion  that  no  grounds  for  injunction  were 
stated  in  such  petition.  The  questions  presented  by  this  part  of  the 
motion  are  not  material  to  be  here  considered.  On  the  same  day, 
August  3,  1909,  Judge  Moore  made,  and  had  entered,  his  order  vacat- 
ing the  order  of  Judge  Sinks,  dissolving  said  injunction,  and  ordering 
the  sheriff  to  proceed  with  the  sale  under  6aid  execution.  The  order 
of  Judge  Moore  is  based  solely,  as  set  forth  therein,  upon  the  ground 
that  he  was  not  disqualified,  and  that  therefore  Judge  Sinks  had  no 
jurisdiction,  power  or  authority  to  grant  the  injunction  which  was,  on 
that  account,  void.  Tt  appears  from  a  bill  of  exception  reserved  by 
plaintiff  Duncan  to  the  action  of  the  court,  that  he  had  been  notified 
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of  the  hearing  of  the  motion,  and  that  lie  had  appeared  and  objected 
to  the  hearing  of  the  motion  at  the  time  set,  or  until  after  ten  days' 
notice  to  him  as  provided  by  statute,  which  was  overruled,  and  the 
court  thereupon  proceeded  at  once,  and  upon  the  same  day  as  the  filing 
of  the  motion,  to  act  upon  it  and  to  dissolve  the  injunction.  The  dis- 
trict judge  qualifies  the  bill  by  the  explanation  that  he  acted  solely 
upon  the  ground  that  Judge  Sinks'  order  was  void,  and  interposed  no 
legal  obstacle  to  the  sale.  This  appeal  is  prosecuted,  under  the  statute, 
from  the  order  dissolving  the  injunction. 

In  the  view  we  take  of  the  questions  presented  it  will  only  be  neces- 
sary to  decide  the  single  question:  Under  the  facts  shown,  was  Judge 
Moore  disqualified  to  hear  and  determine  the  application  for  the  in- 
junction and  the  motion  to  dissolve?  As  we  understand  the  position 
taken  by  appellee,  it  is  not  contended  that  the  judge  did  not  err  in 
hearing  the  motion  on  the  day  it  was  filed,  over  the  objection  of  ap- 
pellant who  demanded  the  ten  days'  notice  provided  by  statute  (article 
3007,  Bev.  Stats.),  but  it  is  contended  that  the  order  of  Judge  Sinks 
and  the  writ  of  injunction  issued  thereunder  were  absolutely  void,  and 
therefore  the  dissolution  of  such  void  injunction  worked  no  harm  to 
appellant;  that  it  was  unnecessary  and  of  no  real  legal  effect,  serving 
no  other  purpose  than  would  the  mere  opinion  of  the  district  judge  to 
the  sheriff  that  the  injunction  was  void  and  should  not  be  obeyed. 

Whether  such  injunction  would  have  been  absolutely  void,  or  merely 
irregular  and  erroneous,  if  in  fact  Judge  Sinks  had  been  in  error  as 
to  the  disqualification  of  Judge  Moore,  is  a  very  troublesome  question, 
which  it  is  not  necessary  for  us  to  decide.  (Chap.  34,  Acts  First 
Called  Session,  Thirty-first  Legislature,  Acts  1909,  p.  354.) 

Passing  then  to  the  only  question  we  shall  discuss  or  decide,  as  to 
whether  Judge  Moore  was  disqualified,  we  are  met  by  what  appears 
to  be  a  conflict  between  the  opinion  of  the  Supreme  Court  in  the  case 
of  Winston  v.  Masterson  (87  Texas,  200)  and  earlier  decisions  of  the 
Supreme  Court  upon  this  question.  The  conflict  does  not  arise  upon 
the  question  decided,  but  upon  the  clear  and  positive  grounds  upon 
which  the  Supreme  Court  in  the  later  case  bases  its  decision.  In  this 
case  Winston  sought  in  the  District  Court  to  enjoin  the  execution  of  a 
judgment  of  the  County  Court  against  him  in  favor  of  one  Davis. 
Davis  had  engaged  H.  Masterson,  an  attorney,  to  bring  suit  against 
Winston,  and  had  agreed  to  give  him  for  his  services  a  contingent  fee 
equal  to  one-half  of  the  amount  recovered  upon  the  claim.  The 
county  judge  was  the  brother  of  IT.  Masterson,  the  attorney.  The 
ground  of  attack  upon  the  judgment  was  that  the  relationship  of  the 
county  judge,  to  H.  Masterson,  the  attorney  for  the  plaintiff,  disquali- 
fied him,  and  rendered  the  judgment  void.  *  This  contention  was  not 
sustained  by  the  District  Court,  and  on  appeal  to  the  Court  of  Civil 
Appeals  of  the  First  District  the  judgment  was  affirmed  (27  S.  W., 
691),  that  court,  in  an  opinion  of  Chief  Justice  Garrett,  holding,  that 
H.  Masterson  had  no  such  interest  in  the  subject  matter  of  the  suit 
as  would  make  him  a  party  to  the  suit  within  the  meaning  of  article 
V,  section  11  of  the  Constitution,  and  article  1090  of  the  statutes,  as 
in  Schultze  v.  McLeary  (73  Texas,  92).  Pending  a  motion  for  re- 
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bearing  the  question  of  the  disqualification  of  the  county  judge  was 
certified  to  the  Supreme  Court.  The  answer  of  the  Supreme  Court 
was  that  he  was  not  disqualified.  If  the  opinion  had  gone  further,  it 
will  readily  be  seen  that  there  is  a  clear  distinction  between  the  ques- 
tion as  it  arose  in  that  case  and  as  presented  in  Schultze  v.  McLeary 
(73  Texas,  92) ;  Hodde  v.  Susan  (58  Texas,  392) ;  Jordan  v.  Moore 
(65  Texas,  366) ;  Houston  &  T.  C.  Ry.  v.  Terrell  (69  Texas,  652), 
and  Simpson  v.  Brotherton  (62  Texas,  170),  and  as  presented  in  the 
present  case.  It  seems  entirely  clear  to  us  that  Mrs.  Lenert  stood  in 
the  same  relation  to  her  daughter,  Mrs.  Moore,  as  regards  the  com- 
munity, as  the  husband  did  towards  the  wife  in  the  cases  referred  to. 
A  portion  of  the  very  property  involved  in  this  case  belonged  to  the 
daughter,  who  had  not  only  the  beneficial  but  the  legal  title  as  one  of 
the  heirs  of  A.  C.  Lenert,  deceased,  and  her  interest  was  represented 
in  the  suit  by  Mrs.  Lenert  in  her  capacity  as  survivor  of  the  com- 
munity, in  the  same  sense  that  the  wife  was  said  to  have  been  repre- 
sented by  the  husband,  in  a  suit  by  or  against  him  with  regard  to  the 
community  estate.  But  in  the  opinion  in  Winston  v.  Masterson  it  is 
said  in  plain  and  unambiguous  language,  that,  as  used  in  the  Consti- 
tution (article  V,  section  11)  and  the  statute  (article  1090),  the  word 
"party"  is  used  in  its  technical  sense  as  one  named  as  plaintiff  or  de- 
fendant in  the  record.  The  court  quotes  with  approval  from  Mer- 
chants' Bank  v.  Cook  (4  Pick.,  411),  as  follows: 

"We  are  to  ascertain  the  true  meaning  of  the  Legislature  in  the  use 
of  the  words  of  their  statute,  and  we  are  to  consider  them,  when  legis- 
lating upon  subjects  relating  to  courts  and  legal  process,  as  speaking 
technically,  unless  from  the  statute  itself  it  appears  that  they  made  use 
of  the  terms  in  a  more  popular  sense.  The  word  'party*  there  is  unques- 
tionably a  technical  word,  and  has  a  precise  meaning  in  legal  parlance. 
By  it  is  understood  he  or  they  by  or  against  whom  a  suit  is  brought, 
whether  in  law  or  in  equity — the  party  plaintiff  or  defendant,  whether 
composed  of  one  or  more  individuals,  and  whether  natural  or  legal 
persons;  they  are  parties  in  the  writ,  and  parties  on  the  record,  and 
all  others  who  may  be  affected  by  the  writ  indirectly  or  consequentially 
are  persons  interested,  but  not  parties." 

It  is  further  said:  "If  relationship  to  one  interested  in  the  result 
of  an  action  would  disqualify  the  county  judge,  then  he  would  have 
been  disqualified,  although  the  interest  of  his  brother  was  contingent," 
thus  seemingly  disapproving  of  the  ground  upon  which  the  trial  court 
and  the  Court  of  Civil  Appeals  had  rested  their  decision. 

In  Schultze  v.  McLeary  (73  Texas,  92)  the  question  was  as  to 
whether  the  relationship  of  the  district  judge  to  the  wife  of  Orynski 
disqualified  him  to  try  a  case  in  which  Orynski  was  a  party,  involving 
the  community  estate  of  himself  and  wife.  In  disposing  of  the  case 
holding  that  the  judge  was  disqualified,  the  court  says: 

"It  may  be  that  the  judge  and  Orynski  were  not  related  by  affinity 
at  all,  but  if  the  claim  represented  by  the  latter  was  one  in  which 
Orynski  was  but  the  representative  of  his  wife,  who  was  so  related,  or 
if  he  was  the  representative  of  a  right  claimed  by  himself  and  wife  in 
a  community  right,  or  if  any  judgment  to  be  rendered  in  his  favor  or 
against  him  would  affect  the  right  of  the  wife  through  her  community 
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rights,  even  to  the  extent  of  costs,  then  the  wife  of  Orynski,  within  the 
spirit  and  purpose  of  the  constitutional  provision  to  which  we  have  re- 
ferred, was  a  party  to  the  suit,  and  the  district  judge  was  disquali- 
fied," citing  Hodde  v.  Susan,  Jordan  v.  Moore  and  Railway  Company 
v.  Terrell,  supra. 

In  passing  upon  this  same  question  in  Hodde  v.  Susan  the  Supreme 
Court  uses  this  language :  "A  narrow  or  contracted  construction  of  the 
term  'party'  which  confines  it  to  the  very  person  named  on  the  docket 
as  such,  and  excludes  such  as  stands  precisely  in  the  same  relation, 
would  often  defeat  the  end  had  in  view,  of  having  justice  impartially 
administered  free  from  the  bias  and  influence  produced  by  the  interest 
held  in  the  cause  by  the  judge  or  his  relations." 

The  opinion  in  the  case  of  Schultze  v.  McLeary  was  rendered  by 
Chief  Justice  Stayton,  whose  language  we  have  quoted.  Although  the 
opinion  in  Winston  v.  Masterson  purports  to  have  been  rendered  by  the 
present  Chief  Justice  Gaines,  it  appears  from  a  note  at  the  foot  of  the 
opinion  that  it  was  in  fact  written  by  Chief  Justice  Stayton.  It  will 
be  noticed  that  no  reference  iB  made  therein  to  any  of  the  cases  an- 
nouncing, it  seems  to  us,  a  doctrine  diametrically  contrary  to  the  doc- 
trine there  stated.  Can  it  be  supposed  that  the  learned  Chief  Justice 
intended,  by  what  was  said,  to  overrule  the  doctrine  established  by  the 
previous  decisions  of  the  Supreme  Court,  including  the  case  of  Schultze 
v.  McLeary,  so  shortly  before  decided,  in  which  he  himself  had  spoken 
so  positively?  We  decline  to  think  so,  and  especially  as  such  a  con- 
clusion would  inevitably  lead  to  the  most  extraordinary  results.  If, 
in  order  to  disqualify  a  judge  to  try  a  case  on  account  of  relationship 
to  one  of  the  parties,  it  is  essential  that  such  person  be  named  in  the 
pleadings  as  a  party  plaintiff  or  defendant,  then  it  would  follow  that 
a  judge  might  properly  try  a  case  brought  by  an  executor  or  adminis- 
trator involving  the  property  of  the  estate,  the  heirs  of  which,  as  sole 
owners  of  the  property,  might  be  the  judge's  own  children.  Such  a 
Buit  might  well  be  brought  by  an  executor  or  administrator  without 
naming  the  heirs  or  any  of  them  as  parties. 

We  do  not  think  it  necessary  to  go  further  than  the  decisions  of  our 
own  State  upon  this  question.  If  we  were  to  do  so  it  would  be  found 
that  the  great  weight  of  authority  supports  the  doctrine  of  the  earlier 
cases  cited. 

In  the  light  of  the  decisions  of  this  State  we  are  justified  in  limiting 
the  decision  in  Winston  v.  Masterson  to  the  facts  of  that  case,  in  which 
view  there  is  no  conflict  with  the  earlier  cases,  and  to  follow  the  doc- 
trine of  those  cases  as  applicable  to  the  facts  here  presented. 

We  therefore  hold  that  Mrs.  Moore  was  a  party  to  the  suit  within 
the  meaning  of  that  term  as  used  in  the  Constitution  and  statute,  and, 
as  it  is  not  questioned  that  she  was  related  to  the  district  judge  with- 
in the  third  degree,  that  he  was  disqualified  to  grant  or  dissolve  the 
injunction.  Such  being  the  case,  the  order  of  Judge  Sinks  granting 
the  injunction  must  stand  until  properly  overruled.  Not  only  was 
Judge  Moore  disqualified  to  make  the  order  dissolving  the  injunction, 
but  his  action  in  denying  appellant  the  ten  days'  notice  provided  by 
statute,  and  demanded  by  him,  was  erroneous. 

When  we  consider  the  clear,  positive  and  unambiguous  language  used 
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by  the  court  in  the  opinion  of  Winston  v.  Masterson,  we  are  forced  to 
admit  that  it  is  not  at  all  unreasonable  that  the  learned  district  judge, 
whose  action  we  have  reviewed,  concluded  that  Mrs.  Moore  was  not  a 
party  to  the  suit,  and  that  he  was  not  disqualified.  We  are  constrained 
to  hold  otherwise. 

The  order  dissolving  the  injunction  granted  by  Judge  Sinks  is  re- 
versed, set  aside  and  annulled,  and  it  is  ordered  that  the  injunction  be 
reinstated  in  full  force,  as  though  no  such  order  had  been  made. 

Reversed  and  rendered. 

Writ  of  error  refused. 


Stout  &  Hagleb  v.  S.  Williams. 

Decided  November  17,  1909. 

1. — Contract — Personal  Trust — Assignment. 

A  contract  involving  the  entrusting  by  one  of  the  management  of  business 
transactions  to  the  personal  attention  of  another  is  not  capable  of  assignment 
by  the  latter  to  a  third  person  unless  the  former  consent  to  such  substitution. 

8. — Same — Case  Stated. 

M.,  owning  a  tract  of  land  on  which  the  site  of  a  new  town  was  located, 
contracted  for  a  sale  thereof  to  S.  &  H.,  who  undertook  to  give  their  active 
attention  to  selling  off  same  to  purchasers.  The  deed  to  S.  &  H.  was  to  be  placed 
in  escrow,  deliverable  on  the  payment  of  the  purchase  price  by  them  out  of 
the  proceeds  of  such  sales,  and  M.  had  the  right  to  forfeit  the  contract  if  they 
abandoned  the  prosecution  of  such  sales  for  ninety  days.  S.  &  H.  contracted 
to  transfer  their  contract  with  M.  and  rights  thereunder  to  W.,  and  they  sued 
him  for  damages  from  his  failure  to  comply  with  his  part  of  the  agreement 
for  such  transfer.  Held,  that  the  contract  was  not  assignable  without  consent 
of  M.,  and  plaintiffs  must  show  such  consent  by  M.  to  entitle  them  to  recover 
against  W;  that  the  failure  to  show  consent  of  M.  to  such  substitution,  he  having 
refused  to  substitute  W.  to  the  contract  except  upon  terms  different  from 
those  made  with  S.  &  H.,  and  which  W.  refused  to  accept,  was  fatal  to  plaintiff's 
right  to  recover,  and  an  instruction  to  find  for  defendant  was  warranted. 

Appeal  from  the  District  Court  of  Tarrant  County.  Tried  below  be- 
fore Hon.  Irby  Dunklin. 

R.  E.  Carswell  and  S.  0.  Tanlcersly,  for  appellants. — The  contract 
of  assignment  sued  upon  was  not  unilateral,  but  mutually  binding,  and 
imposed  upon  appellee  the  obligation  to  receive  the  property  assigned 
and  pay  the  purchase  price.  9  Cyc,  333;  Block  v.  Woodrow  &  Rich- 
ardson, 39  Md.,  214;  Logging  Co.  v.  Robison,  69  Fed.,  773;  Butler  v. 
Thompson,  92  TJ.  S.,  412;  Transfer  .Co.  v.  Manufacturing  Co.,  1  App. 
Div.  (N".  Y.),  507;  Fuller  v.  Schrenk,  58  App.  Div.  (N.  Y.),  222; 
Miller  v.  Weld  Co.,  67  Pac,  347 ;  Bangor  Furniture  Co.  v.  Magill,  108 
111.,  656;  Jones  v.  Binford,  74  Me.,  439;  Minneapolis  Mill  Co.  v. 
Goodnow,  40  Minn.,  497,  4  L.  R.  A.,  202;  Lewis  v.  Insurance  Co.,  61 
Mo.,  534;  McCartney  v.  Glassford,  20  Pac,  423;  Ferguson  v.  Getzen- 
danner,  98  Texas,  310. 

As  the  evidence  in  this  case  conclusively  shows  appellee's  liability 
for  the  $4,000  agreed  to  be  paid,  and  there  was  no  defense  pleaded  or 
proven,  the  trial  court  should  have  directed  a  verdict  for  appellants. 
Merrett  v.  Railwav  Co.,  84  N".  W.,  321 ;  Glennon  v.  Railwav  Co.,  73 
K  E.,  1124;  Median  v.  Railway  Co.,  101  N.  W.,  183;  Richmire  v.  Ele- 
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vator  Co.,  92  N.  W.,  819;  Castey  v.  Jamison,  W  Pac.,  800;  Grand 
Fraternity  v.  Melton,  102  Texas,  399. 

Stephens  &  Miller,  for  appellee. — The  contract  sued  on  is  unilateral, 
because  there  is  in  it  no  obligation  on  the  part  of  appellee  to  accept 
the  conveyance  from  appellants  and  to  pay  the  consideration  named  in 
the  writing  sued  on.  A  person  can  not  be  compelled  to  pay  money  un- 
less he  has  promised  and  has  failed  to  do  so.  Cooley  v.  Moss,  51  S.  E., 
625;  Dennis  v.  Slyfield,  117  Fed.,  477;  Harrison  v.  Wilson  Lumber 
Co.,  45  S.  E.,  730;  Morrow  v.  Southern  Express  Co.,  28  S.  E.,  998; 
White  v.  Hanford,  83  Pac,  698;  Dorsey  v.  Packwood,  12  How.,  134; 
Oil  Co.  v.  Kirk,  68  Fed.,  794;  Railway  Co.  v.  Mitchell,  38  Texas,  85; 
Wilkinson  v.  Heavenrich,  55  Am.  Rep.,  108,  58  Mich.,  574;  Berwind 
v.  Williams,  33  Atl.,  353;  Gira  v.  Harris,  86  N.  W.,  624;  Noble  v. 
Mann  (Ky.),  105  S.  W.,  152;  Farmington  Village  Corporation  v. 
Farmington  Water  Co.,  44  Atl.,  609;  Smith  v.  Bateman,  53  Pac,  457; 
Robinson  Consol.  Min.  Co.  v.  Johnson,  22  Pac,  459;  Clark  v.  Wilson, 
41  Texas  Civ.  App.,  450;  Zorkowski  v.  Astor,  50  N.  E.,  983;  Culver 
v.  Sisson,  3  N.  Y.,  264;  Smith  v.  Stewart,  6  Blackf.,  162;  Salisbury 
v.  Phillips,  10  Johnson,  57;  Campbell  v.  Lambert,  36  La.  Ann.,  35; 
Mississippi  Riv.  Log  Co.  v.  Robison,  69  Fed.,  777;  American  Agricul- 
tural, etc,  Co.  v.  Kennedy  &  Crawford,  48  S.  E.,  868;  Hirschorn  v. 
Nelden-Judson  Drug  Co.,  72  Pac,  386;  Calvary  Baptist  Church  v. 
Dark,  47  S.  W.,  66;  Benjamin  v.  Bruce,  39  Atl.,  810;  Woolsey  v. 
Ryan,  54  Pac,  664;  Vogal  v.  Pekoe,  42  N.  E.,  386. 

KEY,  Associate  Justice. — Appellants  brought  this  suit  seeking  to 
recover  from  appellee  $4,000,  which  they  claimed  by  virtue  of  the  fol- 
lowing contract: 

"Ft.  Worth,  Texas,  10/29/W. 

"This  contract  made  and  entered  into  between  S.  Williams,  party  of 
the  first  part,  and  J.  P.  Hagler  and  C.  L.  Stout,  parties  of  the  second 
part.  It  is  further  agreed  that  the  parties  of  the  second  part  will  de- 
liver to  the  party  of  the  first  part  their  contract  covering  the  townsite 
of  Hazel,  Texas,  and  all  lands  included  in  their  contract  with  J.  T. 
McCul  lough  &  I.  E.  Stout  for  the  consideration  of  $4,000,  besides  the 
purchase  price  of  lands  which  is  to  be  $50,000. 

"The  parties  of  the  second  part  are  to  furnish  the  party  of  the  first 
part  all  literature  now  in  use  by  them,  also  to  turn  over  all  applica- 
tions now  in  their  hands,  also  to  furnish  party  of  the  first  part  all 
cuts  used  in  their  literature  for  printing  new  literature. 

"Party  of  the  second  part  also  agrees  to  furnish  party  of  the  first 
part  a  list  of  names  of  all  agents  now  employed  by  party  of  the  second 
part.  The  party  of  the  first  part  deposits  with  the  party  of  the  second 
part  $1  covering  this  contract  for  the  privilege  of  having  his  attorney 
examine  contract  between  party  of  the  second  part  and  McCullough  & 
Stout. 

"C,  A.  Burford,  "S.  Williams, 

"Witjiess,  "C.  L.  Stout, 

"J.  P.  Hagler," 
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After  hearing  all  the  testimony  the  trial  court  instructed  a  verdict 
for  the  defendant,  and  the  propriety  of  giving  that  instruction  is  the 
only  question  involved  in  the  appeal.  The  plaintiffs  alleged  in  their 
petition  that  on  August  28,  1907,  one  J.  T.  McCullough  owned  a  body 
of  land  in  Hardeman  County,  Texas,  comprising  about  1,700  acres, 
and  upon  which  a  townsite  called  Hazel  was  located,  and  that  one  I. 
E.  Stout  owned  some  interest  or  claim  in  the  land,  the  exact  character 
of  which  it  was  not  material  to  state;  that  on  the  day  referred  to  the 
plaintiffs  entered  into  a  written  contract  with  J.  T.  McCullough  and 
I.  E.  Stout  for  the  purchase  of  all  of  said  land,  except  certain  lots  and 
tracts  theretofore  sold ;  that  the  plaintiffs  were  to  pay  $50,000  as  a  con- 
sideration for  the  purchase  of  the  land,  and  that  a  deed  was  to  be 
signed  and  placed  in  the  possession  of  the  Quanah  National  Bank,  at 
Quanah,  Texas,  to  be  held  in  escrow  and  delivered  to  the  plaintiffs 
when  they  had  paid  for  the  land  in  accordance  with  the  terms  of  the 
contract.  A  copy  of  that  contract  was  attached  to  and  made  a  part  of 
the  petition.  The  contract  shows  that  it  was  contemplated  by  the  par- 
ties that  the  land  would  be  paid  for  by  the  proceeds  of  the  sale  of 
lots  in  the  Hazel  townsite,  and  of  various  subdivisions  of  the  remainder 
of  the  land,  and  it  contained  this  stipulation:  "And  it  is  further 
agreed  and  understood  that  the  parties  of  the  second  part  shall  give 
active  and  energetic  attention  to  the  sale  of  said  town  of  Hazel,  as  well 
as  to  the  acreage  herein  mentioned,  and  the  parties  of  the  first  part 
hereby  agree  to  co-operate  with  said  parties  of  the  second  part,  and  en- 
courage and  facilitate  the  sale  of  said  lands  so  far  as  they  can  without 
inconvenience  to  themselves.  Should  the  party  of  the  second  part 
abandon  the  prosecution  of  the  sale  of  the  property  herein  at  any  time 
during  the  term  of  this  contract  for  a  period  of  ninety  days,  then  this 
contract  shall,  at  the  option  of  the  party  of  the  first  part,  become  void." 

Thus  it  will  be  seen  that  the  contract  between  the  plaintiffs  and  Mc- 
Cullough and  Stout  called  for  and  required  the  plaintiffs  to  give  their 
personal  attention  to  the  sale  of  the  property ;  and  therefore  they  could 
not,  without  the  consent  of  McCullough  and  I.  E.  Stout,  by  sale  or 
otherwise,  substitute  the  defendant,  or  any  one  else,  to  take  their  place 
in  that  contract.  In  view  of  that  fact,  and  other  terms  of  their  con- 
tract with  McCullough  and  Stout,  it  is  manifest  that  the  stipulation 
in  the  contract  between  the  plaintiffs  and  the  defendant  Williams, 
stating  that  the  plaintiffs  were  to  deliver  to  the  defendant  their  con- 
tract covering  the  townsite  of  Hazel,  and  all  lands  inoluded  in  their 
contract  with  J.  T.  McCullough  and  I.  E.  Stout,  should  not  be  so  con- 
strued as  to  hold  that  mere  delivery  to  the  defendant  of  the  written 
instrument  evidencing  the  contract  between  the  plaintiffs  and  McCul- 
lough and  I.  E.  Stout,  would  constitute  such  performance  by  the  plain- 
tiffs as  to  entitle  them  to  recover  the  $4,000  from  the  defendant.  In 
fact,  the  plaintiffs  themselves  have  not  so  construed  the  contract  re- 
ferred to,  but  have  correctly  construed  it  as  requiring  them,  as  a  pre- 
requisite to  a  legal  demand  for  the  $4,000,  to  show  that  they  procured 
the  consent  of  J.  T.  McCullough  and  I.  E.  Stout  to  the  defendant 
Williams'  being  substituted  for  the  plaintiffs  in  the  original  contract; 
and  they  alleged  in  their  petition  that  they  procured  "said  McCullough 
and  I.  E.  Stout  to  consent  and  agree  and  they  did  consent  and  agree 
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with  defendant  to  said  sale  and  assignment,  and  to  accept  defendant  as 
a  party  to  said  contract  instead  and  in  lieu  of  these  plaintiffs  and  as  a 
substitute  for  them.  That  notwithstanding  plaintiffs  were  ready  and 
willing  and  able  and  offered  to  turn  over  to  defendant  said  land,  and 
their  said  contract,  and  all  rights  thereinunder  as  specified  in  their 
said  contract  with  defendant,  and  to  substitute  him  completely  in  their 
stead,  defendant  failed  and  refused  to  accept  the  same  and  pay  plain- 
tiff the  said  sum  of  $4,000  or  any  part  thereof,  as  he  bound  himself 
to  do  in  his  said  contract,  and  still  refuses  to  do  so ;  that  plaintiffs  have 
kept  said  contract  with  McCullough  and  Stout  in  full  force  and  effect, 
and  the  same  is  now  in  full  force  and  effect  and  entirely  valid,  and 
plaintiffs  are  able,  ready  and  willing,  and  have  at  all  times  since  the 
execution  of  their  said  contract  with  defendant  been  able,  ready  and 
willing  to  turn  over  and  deliver  to  defendant  said  land  and  Baid  con- 
tract, with  all  their  rights  and  privileges  secured  by  the  same  in  full 
force  and  effect,  to  fully  substitute  defendant  for  and  instead  of  them- 
selves in  the  same  and  fully  invest  him  with  all  the  rights  held  by  them 
under  and  by  virtue  of  the  same." 

At  the  trial  the  defendants  not  only  failed  to  tender  a  contract 
signed  by  J.  T.  McCullough  and  I.  E.  Stout,  substituting  the  defend- 
ant Williams  for  the  plaintiffs,  similar  in  terms  to  the  contract  be- 
tween the  plaintiffs  and  McCullough  and  I.  E.  Stout,  and  failed  to 
produce  any  written  instrument  signed  by  McCullough  and  I.  E.  Stout 
consenting  for  the  defendant  to  be  substituted  for  the  plaintiffs,  but 
failed  to  show  that  McCullough  and  I.  E.  Stout  had  even  verbally  con- 
sented to  accept  the  defendant  in  lieu  of  the  plaintiffs,  upon  the  same 
terms  contained  in  the  original  contract.  The  plaintiffs  submitted 
proof  to  the  effect  that  another  written  instrument  was  prepared  pur- 
porting to  be  a  contract  between  J.  T.  McCullough  and  the  defend- 
ant Williams,  and  similar  in  many  respects  to  the  plaintiffs'  contract 
with  McCullough  and  I.  E.  Stout.  However,  in  some  material  re- 
spects it  was  not  similar,  and  was  more  onerous  on  Williams  than  the 
original  contract  is  upon  the  plaintiffs.  For  instance,  it  reserved  from 
the  land  contracted  to  be  sold  not  only  the  lands  reserved  in  the  orig- 
inal contract,  but  the  right  of  way  of  a  public  road  and  of  a  railroad. 
Again,  it  stipulated  for  an  advance  payment  of  $500  by  Williams,  which 
was  not  required  of  the  plaintiffs  by  the  original  contract,  and  reserved 
certain  rentals  and  pasture  rights  to  McCullough  which  were  not  re- 
served in  the  original  contract.  Furthermore,  it  did  not  make  I.  E. 
Stout  a  party  to  the  contract  or  mention  his  name.  It  was  shown  that 
McCullough  and  I.  E.  Stout  were  willing  to  sign  that  instrument,  and 
that  the  defendant  was  not,  and  refused  to  accept  it.  That  contract 
would  not  have  substituted  the  defendant  to  the  original  contract  be- 
tween the  plaintiffs  and  McCullough  and  I.  E.  Stout;  and  as  the  proof 
fails  to  show  that  McCullough  and  I.  E.  Stout  were  willing  to  accept 
the  defendant  as  a  substitute  for  the  plaintiffs  on  any  other  terms 
than  those  contained  in  that  unsigned  instrument,  it  fails  to  show  that 
the  plaintiffs  procured  the  consent  of  McCullough  and  I.  E.  Stout  for 
the  defendant  to  take  their  place  and  be  substituted  for  them  in  and 
according  to  the  terms  of  the  original  contract.  The  burden  rested 
upon  the  plaintiffs  to  make  such  proof,  and,  failing  to  meet  that  bur- 
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den,  they  were  not  entitled  to  recover,  and  the  court  properly  in- 
structed a  verdict  for  the  defendant. 

These  views  render  it  unnecessary  for  us  to  determine  whether  or 
not  the  contract  sued  on  was  unilateral,  giving  to  the  defendant  Wil- 
liams an  option  without  laying  upon  him  any  obligation,  as  contended 
by  his  counsel. 

No  error  has  been  shown  and  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


M.  G.  Abernathy  v.  Charles  L.  Pickett  et  al. 

Decided  November  17,  1909. 

1. — Record  of  Title — Constructive  Notice. 

Plaintiff  suing  for  the  recovery  of  land  was  charged  with  constructive  notice 
of  his  grantor's  want  of  title  where  the  facts  relating  thereto  appeared  by 
conveyances  in  his  chain  of  title,  as  against  defendant's  claim  as  previous 
purchaser  under  a  deed  recorded  but  defectively  acknowledged  and  of  which  he 
had  no  actual  notice,  though  he  did  not  introduce  nor  need  to  introduce  such 
deeds  by  which  the  constructive  notice  was  made  to  appear  in  his  chain  of  title. 

2. — Same — Estoppel. 

One  who  purchased  land  without  actual  notice  of  its  previous  conveyance 
to  another  whose  deed  was  recorded  though  defectively  acknowledged,  being 
informed  of  the  existence  thereof,  made  claim  against  his  grantor  on  the  ground 
that  he  acquired  no  title,  and  received  and  cashed  the  grantor's  check  for 
money  ''in  full  settlement"  for  the  land,  which  however  he  did  not  reconvey. 
Held,  that  he  was  concluded  thereby  and  estopped  frori  recovering  the  land  as 
an  innocent  purchaser  against  those  holding  it  under  the  previous  conveyance, 
though  offering  to  return  to  his  grantor  the  money  paid  by  nim  in  settlement. 

Appeal  from  the  District  Court  of  Lubbock  County.  Tried  below 
before  Hon.  L.  S.  Kinder. 

H.  C.  Ferguson  and  W.  B.  Benson,  for  appellant. — The  record  of  the 
deed  of  W.  E.  Rayner  to  F.  E.  Wheelock  was  not  legal  or  constructive 
notice  of  its  existence  to  appellant,  the  certificate  of  acknowledgment 
thereto  being  void  because  it  did  not  appear  therefrom  that  the  grantor 
in  said  deed  was  known  to  the  officer  who  took  and  certified  the  same, 
nor  that  he  was  in  any  way  made  known  to  him.  Savles'  Civil  Stat- 
utes, art.  4617;  Dean  v.  Gibson,  48  S.  W.,  57;  Craddock  v.  Merrill,  2 
Texas,  495. 

The  court  erred  in  rendering  judgment  for  appellees  and  in  not  ren- 
dering judgment  for  appellant,  the  proof  showing  conclusively  that  the 
certificate  of  acknowledgment  to  the  deed  of  W.  E.  Rayner  to  F.  E. 
Wheelock,  under  which  appellees  claim,  was  void,  it  not  appearing 
therefrom  that  the  grantor  in  said  deed  was  either  known  or  made 
known  to  the  officer  who  took  and  certified  said  acknowledgment,  and 
that  its  record  was  a  nullity,  and  was  not  legal  or  constructive  notice 
to  appellant  of  its  existence  or  of  any  claim  of  the  grantees  or  their 
vendees,  and  that  appellant  had  no  actual  notice  of  the  existence  or 
contents  of  said  deed,  and  that  he  had  bought  the  lots  in  controversy 
pnd  paid  therefor  in  cash,  at  the  time  of  his  purchase,  the  full  value 
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of  the  same,  and  obtained  a  deed  of  conveyance  to  said  lots  with  full 
covenants  of  warranty  of  the  title  to  all  of  said  lots,  and  at  the  time 
he  did  so  he  believed  he  wps  getting  a  good  and  valid  title  to  all  of 
said  lots.  Burleson  v.  Burleson,  28  Texas,  416;  Steed  v.  Petty,  65 
Texas,  495;  Taylor  v.  Tompkins,  1  Texas  App.,  Civ.,  588;  Gill  v.  Wil- 
son, 2  Texas  App.,  Civ.,  330 ;  Baylor  v.  Craig,  69  Texas,  333. 

II.  C.  Randolph,  for  appellees. — One  claiming  under  a  chain  of  title 
is  bound  by  the  recitals  of  the  instruments  under  which  he  claims. 
Crawford  v.  Bonner,  53  Texas,  194;  Wallace  v.  Pruitt,  1  Texas  Civ. 
App.,  233 ;  Galbraith  v.  Engelke,  1  S.  W.,  346. 

Appellant  was  estopped  from  recovering  the  property  in  controversy 
by  his  acceptance  of  the  sixty-five  dollars  from  his  warrantor,  for  the 
reason  that  same  was  accepted  by  appellant  under  the  agreement  that 
the  money  was  to  be  a  complete  settlement  of  his  claim  to  same,  and 
was  in  nowise  an  indemnity. 

FISHER,  Chief  Justice. — This  is  an  action  of  trespass  to  try  title, 
brought  by  appellant  against  Charles  L.  Pickett,  P.  B.  Penny  and  E. 
B.  Penny,  to  recover  lots  11  and  13  in  block  118  of  the  town  of  Lub- 
back. 

Defendants  filed  a  general  demurrer,  general  denial  and  a  plea  of 
not  guilty,  and  specially  pleaded  that  plaintiff  claims  title  through  a 
deed  from  W.  E.  Rayner  and  his  wife,  Alice  Rayner,  and  that  he  took 
the  title  with  notice  of  the  claim  of  the  estate  of  A.  J.  Shaw,  and  that 
subsequently  he  complained  to  Rayner  of  the  defect  in  his  title  by 
reason  of  a  prior  conveyance  under  which  Shaw  claimed  the  land,  and 
that  Rayner  refunded  to  appellant  $65,  which  appellant  accepted  in 
payment  for  the  lots  in  controversy. 

To  this  special  plea  appellant  replied  in  substance  that  he  had  ac- 
quired the  title  to  the  lots  sued  for  by  warranty  deed  and  paid  the  full 
value,  without  actual  or  constructive  notice  of  any  prior  conveyance 
made  by  his  vendor,  and  believed  at  the  time  that  he  was  acquiring 
good  title;  that  after  the  payment  and  purchase  of  the  lots  appellees 
informed  him  that  one  Shaw  or  his  estate  claimed  the  lots  in  contro- 
versy under  a  deed  executed  by  W.  E.  Rayner,  appellant's  vendor,  prior 
to  the  conveyance  to  the  appellant,  and  that  it  had  been  duly  regis- 
tered prior  to  appellant's  purchase,  and  the  appellant,  not  knowing 
the  truth,  and  believing  these  statements  to  be  true,  he  wrote  and  de- 
manded from  Rayner  a  conveyance  of  other  lots  of  equal  value  in  lieu 
of  the  lots  in  controversy,  and  that  Rayner  remitted  to  him  $65  and 
made  no  demand  for  a  reconveyance,  and  appellant  did  not  agree  to 
make  a  reconveyance,  and  at  no  time  reconveyed  or  relinquished  his 
title  to  the  lots,  and  did  not  accept  the  money  so  sent  him  by  Rayner 
as  a  return  of  the  purchase  money  but  as  an  indemnity  on  his  war- 
ranty; that  the  appellant  subsequently  learned  that  the  deed  under 
which  the  estate  of  Shaw  then  claimed  said  lots  and  under  which  ap- 
pellees- now  claim  the  lots  was  not  duly  acknowledged,  and  therefore 
was  not  duly  recorded,  so  as  to  affect  him  with  constructive  notice  of 
its  existence,  and  he  thereupon  repudiated  his  acceptance  of  said  money 
for  any  purpose.    The  said  Rayner  then  being  dead,  he  has  since  ancl 
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now  holds  the  money  as  the  property  of  the  estate  of  Rayner,  intending 
to  return  it  to  the  estate  when  a  representative  is  qualified. 

The  case  was  tried  before  the  court  below  and  judgment  rendered 
against  the  appellant  and  in  favor  of  appellees  for  the  lots  on  their 
cross-action.     The  appellant  relies  upon  the  following  facts: 

1.  A  patent  from  the  State  of  Texas  to  Hiram  G.  Ferris,  assignee 
of  the  T.  W.  &  N.  G.  By.  Co.,  dated  June  14,  1878,  and  recorded  in 
book  6,  p.  154  of  the  deed  records  of  Lubbock  County. 

2.  Deed  from  Hiraift  G.  Ferris  and  wife,  Julia  E.  Ferris,  to  Frank 
E.  Wheelock  and  W.  E.  Rayner,  dated  January  12,  1891,  and  recorded 
in  book  5,  p.  412  of  the  deed  records  of  Lubbock  County. 

3.  Deed  of  dedication  of  streets  and  alleys,  with  map,  from  W.  E. 
Rayner  and  F.  E.  Wheelock  to  the  public  for  public  use,  dated  Janu- 
ary 15,  1891,  and  filed  January  16,  1891,  and  duly  recorded  in  the 
deed  records  of  Lubbock  County,  platting  and  mapping  the  lands  de- 
scribed in  the  above  patent  and  deed  in  the  town  of  Lubbock,  Lubbock 
County,  which  shows  lots  1  to  20  inclusive,  in  block  118,  as  well  as 
other  lots  and  blocks. 

4.  A  general  warranty  deed  from  F.  E.  Wheelock  to  W.  E.  Rayner, 
dated  January  21,  1891,  and  filed  February  29,  1891,  and  duly  re- 
corded, conveying  to  W.  E.  Rayner  lots  11,  13  and  15  in  block  118  of 
the  town  of  Lubbock. 

5.  A  general  warranty  deed  from  W.  E.  Rayner  and  wife,  Alice 
Rayner,  to  the  appellant  M.  G.  Abernathy,  dated  April  18,  1903,  con- 
veying lots  11,  13  and  15  in  block  118  of  the  town  of  Lubbock,  filed 
and  recorded  May  4,  1903. 

The  first  four  instruments  above  mentioned  were  also  introduced  in 
evidence  by  appellees,  and  in  addition  the  appellees  introduced  in  evi- 
dence a  deed  of  date  March  9,  1891,  from  W.  E.  Rayner  to  F.  E. 
Wheelock,  conveying  the  lots  *in  controversy.  This  deed  was  filed 
March  16,  1891,  and  recorded  in  the  deed  records  of  Lubbock  County. 
This  deed  was  not  properly  acknowledged,  but  its  execution  by  Rayner 
was  sufficiently  established.  Appellees  also  introduced  in  evidence  a 
deed  from  F.  E.  Wheelock  to  A.  J.  Shaw,  dated  August  2,  1904,  and 
filed  for  record  Februarv  25,  1905,  which  deed  was  dulv  recorded  in  the 
deed  records  of  Lubbock  County,  and  conveys  lots  11  and  13  in  block 
118.  They  also  introduced  a  certified  copy  of  the  will  and  order  of 
the  Probate  Court  from  the  records  of  Knox  County,  Illinois,  of  A. 
J.  Shaw  to  M.  A.  Shaw,  dated  June  18,  1891,  and  probated  in  July, 
1901,  and  recorded  in  book  16  of  the  records  of  Lubbock  County,  de- 
vising and  bequeathing  to  M.  A.  Shaw,  his  wife,  all  property  of  every 
kind  and  description  which  the  testator  may  possess  at  the  time  of  his 
death.  This  will  was  duly  probated,  and  shows  that  Shaw  died  at 
Galesburg,  111.,  the  26th  of  July,  1901.  Thev  also  introduced  deed 
from  M.  A.  Shaw  to  Charles  L.  Pickett,  dated  Februarv  15,  1907.  filed 
for  record  Februarv  21,  1907,  and  recorded  in  the  deed  records  of 
Lubbock  County.  This  deed  conveyed  all  of  lots  11  and  13  in  block 
118  of  the  town  of  Lubbock.  They  introduced  warranty  deed  from 
Charles  L.  Pickett  to  P.  B.  and  E.  B.  Penny,  conveying  to  them  an 
undivided  two-thirds  interest  in  the  lots  in  controversy.  Defendants 
also  introduced  a  general  warranty  deed  from  W.  E.  Rayner  to  W.  J?. 
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Yates,  of  date  April  23,  1901,  and  filed  for  record  April  27,  1901,  and 
duly  recorded  in  the  deed  records  of  Lubbock  County,  containing  the 
following  description  of  the  property  conveyed:  "All  the  lots  now 
owned  by  me  in  the  town  of  Lubbock,  Lubbock  County,  Texas,  in  the 
following  blocks,  to  writ:  Block  118,  and  other  blocks  in  the  town  of 
Lubbock,  Lubbock  County,  Texas,  as  the  same  appears  upon  the  map 
of  said  town  recorded  in  book  5,  pp.  384-5  of  the  deed  records  of  said 
county,"  reciting  a  consideration  of  $7,000  paid.  They  also  introduced 
a  quit-claim  deed  from  W.  R.  Yates  and  wife  to  Alice  Eayner,  dated 
November  23,  1894,  filed  November  30,  1894,  recorded  in  book  8,  page 
70  of  the  Lubbock  County  deed  records,  conveying,  among  others,  lots 
11,  13  and  15  in  block  118  of  the  town  of  Lubbock.  The  deed  from 
W.  E.  Eayner  and  wife,  Alice  Rayner,  introduced  by  the  plaintiff,  is 
a  general  warranty  deed  dated  April  18,  1903,  and  filed  for  record 
May  4,  1903,  and  conveys  lots  11,  13  and  15,  block  118,  in  the  town 
of  Lubbock.  This  being  the  Bame  deed  introduced  by  the  plaintiff  as 
above  set  out. 

The  deed  from  Rayner  to  Yates  and  from  Yates  and  wife  to  Alice 
Rayner  were  offered  in  evidence  by  the  appellees  as  links  in  the  chain 
of  appellant's  title,  for  the  purpose  of  charging  the  appellant  with  no- 
tice that  Rayner  had  conveyed  to  Shaw  only  such  lots  as  he  at  that 
time  owned  in  block  118,  and  other  lots  in  the  town  of  Lubbock,  and 
that  he  had  nothing  left  to  convey  out  of  that  block  when  he  and  wife 
executed  the  deed  to  appellant. 

On  the  other  issue  of  fact  in  the  case  there  is  evidence  which  justi- 
fies the  conclusion  reached  by  the  trial  court,  that  the  appellees  were 
not  estopped  by  reason  of  the  facts  pleaded  by  appellant,  and  that  the 
appellant,  when  he  discovered  that  Rayner  had  previously  sold  the  lots, 
called  his  attention  to  that  fact  and  requested  a  conveyance  of  other 
lots  in  lieu  of  those  in  controversy.  He  was  informed  by  Rayner  that 
he  owned  no  other  lots  in  Lubbock,  and  he  thereupon  remitted  to  ap- 
pellant the  sum  of  $65,  represented  by  a  check  which  was  in  Rayner's 
handwrriting,  with  the  following  notation  in  the  left-hand  corner :  "In 
full  payment  for  lots  11  and  13,  in  block  118  of  the  town  of  Lubbock/' 
This  check  was  received  by  the  appellant  and  was  cashed.  The  evi- 
dence shows  that  the  appellant  purchased  the  lots  in  controversy  for  a 
valuable  consideration,  and  at  the  time  had  no  actual  notice  of  the 
conveyance  from  Rayner  to  Wheelock,  which  deed  was  recorded  but 
not  properly  acknowledged. 

From  the  facts  as  stated  only  two  questions  arise:  First,  could  the 
appellant  in  deraigning  title  omit  the  deeds  from  Rayner  to  Yates 
and  from  Yates  and  wife  to  Alice  Rayner?  Are  they  instruments  in 
the  line  of  his  title  which  would  put  him  upon  notice  that  Yates  only 
acquired  such  lots  in  block  118  as  were  then  owned  by  Rayner  on  April 
23,  1891,  the  date  of  the  execution  of  the  deed?  As  before  said,  sub- 
sequent to  this,  on  November  23,  1894,  Yates  and  wife  conveyed  the 
lots  in  controversy  to  Alice  Rayner.  These  two  deeds  were  properly 
recorded  prior  to  the  time  that  W.  E.  Rayner  and  wife  executed  their 
conveyance  to  the  appellant  of  date  April  18,  1903.  We  are  of  the 
opinion  that  the  existence  of  these  deeds  is  sufficient  to  impart  notice 
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to  the  appellant  of  the  6tate  of  Eayner  and  wife's  supposed  title  at 
the  time  that  they  attempted  to  convey  to  him  in  1903. 

The  other  question  in  the  case  is,  in  effect,  disposed  of  by  the  find- 
ings of  fact.  The  draft  from  Rayner  to  the  appellant,  which  he  ac- 
cepted and  cashed,  states  upon  its  face  that  it  was  in  full  payment  for 
the  lots  in  controversy.  These  facts  are  sufficient  to  conclude  appel- 
lant, and  he  can  not  relieve  himself  of  the  effect  of  this  transaction  by 
now  offering  to  return  the  money  and  re-asserting  a  claim  to  the  lots 
in  controversy.     Judgment  affirmed. 

Affirmed. 


Gulp,  Colorado  &  Santa  Fe  Railway  Company  et  al  v.  M.  W. 

Fowler. 

Decided  November  17,  1909. 

1. — Carrier — Warehouseman — Dangerous  Goods — Delivery. 

A  carload  of  dangerous  goods  (carboys  of  sulphuric  acid)  placed  by  the 
railway  upon  its  side  track  to  be  there  unloaded  by  the  consignee,  was  still  in 
its  possession  as  carrier;  or  if  as  a  warehouseman  only,  its  liability  for  injury 
caused  to  another  by  permitting  the  escape  of  the  dangerous  acid  into  the  public 
street  was  substantially  the  same  in  that  capacity. 

2. — Transporting  Dangerous  Goods — Negligence. 

A  carrier  transporting  a  dangerous  Bubstance,  such  as  sulphuric  acid,  ia 
charged  with  the  duty  of  care  to  prevent  injury  to  others  by  its  escape  propor- 
tionate to  the  danger. 

3. — Same — Case  Stated. 

Where  a  car  containing  sulphuric  acid  in  glass  carboys  was  placed  by 
a  railway  company  upon  its  siding  in  a  public  street  to  be  unloaded,  and  acid 
leaking  therefrom,  some  of  the  receptacles  being  broken,  ran  out,  forming  a  pool 
in  the  street  by  which  a  horse  being  driven  through  same  was  injured,  the  car 
not  being  in  the  meantime  opened  or  disturbed,  the  facts,  unexplained,  war- 
ranted the  inference  that  the  acid  was  leaking  when  the  car  was  placed  there 
or  the  carboys  broken  in  placing  it  there,  and  supported  a  finding  of  negligence. 

4. — Dangerous  Goods — Notice  to  Carrier. 

Evidence  considered  and  held  to  support  a  finding  that  a  railway  transport- 
ing a  carload  of  sulphuric  acid  in  glass  receptacles  had  notice  of  the  dangerons 
character  of  the  property  and  was  charged  with  the  duty  of  care,  proportionate 
to  the  danger,  against  permitting  its  escape  from  the  car  to  the  injury  of  others. 

5. — Evidence — Conditions  Subsequent  to  Injury. 

Objections  to  evidence  of  conditions  observed  by  witnesses  on  the  ground 
where  an  injury  took  place  several  hours  after  its  occurrence  held  to  affect  rather 
the  weight  of  the  evidence  than  its  admissibility,  and  to  have  been  properly 
overruled. 

Error  from  the  County  Court  of  Tarrant  County.  Tried  below  be- 
fore Hon.  John  L.  Terrell. 

Terry,  Cavin  &  Mills,  Chas.  K.  Lee  and  Brown  &  Lomax,  for  plain- 
tiff in  error. — The  court  erred  in  his  first  finding  of  fact  to  the  effect, 
in  substance,  that  the  car  containing  the  sulphuric  acid  on  Seven- 
teenth street  in  the  city  of  Fort  Worth  on  the  date  in  question  was  in 
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the  possession  of  the  defendant  railway  company.  Hutchinson  on  Car- 
riers, sec.  105  et  seq.;  Yoakum  v.  Dryden,  26  S.  W.,  312;  Railway  Co. 
v.  Hodde,  42  Texas,  467. 

The  court  erred  in  its  second  and  third  conclusions  of  fact,  wherein 
he  finds  respectively  that  the  carboys  containing  sulphuric  acid  were 
broken  and  in  a  leaking  condition  at  the  time  the  car  was  placed  by  the 
railway  company  at  the  place  in  question,  or  else  that  they  were  broken 
by  the  servants  of  the  railway  company  in  placing  the  car  in  said  posi- 
tion, and  that  in  making  no  effort  to  prevent  the  acid  leaking  from  the 
car  and  in  making  no  effort  to  warn  the  public  of  the  presence  of  the 
acid  in  the  street,  the  railway  company  was  guilty  of  negligence. 

To  charge  the  defendant  with  the  responsibility  of  creating  and 
maintaining  a  nuisance  by  reason  of  the  presence  of  the  acid  in  the 
street,  it  was  necessary  to  show  that  the  defendant  had  knowledge  of 
the  condition  complained  of,  and  there  is  a  total  failure  to  prove  such 
knowledge.  Ft.  Worth  &  D.  C.  Ey.  Co.  v.  Beauchamp,  95  Texas,  496;. 
Collins  v.  G.  S.  Ry.  Co.,  16  So.,  140. 

There  are  no  facts  in  evidence  tending  to  show  the  railway  company 
knew  or  ought  to  have  known  that  these  carboys  contained  acid  or  any 
dangerous  liquid,  nor  that  the  railway  company  had  ever  received  said 
carboys,  or  if  it  did,  when,  how  or  under  what  circumstances  it  re- 
ceived them,  and  there  is,  therefore,  no  support  for  a  finding  that  the 
railway  company  failed  to  use  ordinary  care  in  handling  the  shipment 
or  that  as  a  result  of  its  failure  to  use  such  care  the  horse  was  dam- 
aged. 

The  court  erred  in  rendering  judgment  for  the  plaintiff  in  this  case 
against  the  defendant  railway  company  because  the  evidence  is  wholly 
insufficient  to  establish  any  negligence  or  liability  on  its  part  for  the 
injury  to  the  plaintiff's  horse.  Missouri  Pac.  Ry.  Co.  v.  Porter,  73 
Texas,  307;  Missouri,  K.  &  T.  Ry.  Co.  v.  Thompson,  11  Texas  Civ. 
App.,  658 ;  United  States  v.  Ross,  92  U.  S.,  707 ;  Monning  v.  Insurance 
Co.,  100  II.  S.,  761 ;  Missouri,  K.  &  T.  Ry.  Co.  v.  Wilder,  53  S.  W., 
492. 

R.  M.  Rowland,  for  defendant  in  error. — The  evidence  warranted  the 
finding  of  the  court  that  at  the  time  of  the  injury  to  the  animal  the 
car  containing  the  carboys  of  acid  was  in  the  possession  of  defendant 
railway  company.    Missouri  Pac.  Ry.  Co.  v.  Haynes,  72  Texas,  175. 

The  trial  court's  fourth  and  fifth  findings  of  fact  and  his  fourth  and 
fifth  conclusions  of  law,  holding  defendant  guilty  of  creating  or  main- 
taining an  actionable  nuisance,  are  fully  sustained  by  the  evidence  in 
the  record  and  the  law  applicable  thereto.  Ft.  Worth  &  D.  C.  Ry. 
Co.  v.  Beauchamp,  95  Texas,  496;  Waller  v.  Ross  (Minn.),  64  Cent. 
Law  Jour.,  175;  Missouri,  K.  &  T.  Rv.  Co.  v.  Wood,  95  Texas,  223; 
Malloy  v.  Storin,  16  L.  R.  A.  (K  S.),  445. 

The  findings  and  conclusions  complained  of  are  warranted  by  the 
facts  in  the  record.  1.  Elliott  on  Evidence,  sec.  64 ;  2  Hutchinson  on 
Carriers,  sees.  685,  795;  Moore  on  Carriers,  100;  1  Thompson  on  Ne£., 
sec.  833;  Standard  Oil  Co.  v.  Wakefield  (Va.),  66  L.  R.  A.,  792:  Citi- 
zens' Telephone  Co.  v.  Thomas,  45  Texas  Civ.  App.,  20;  Sipple  v. 
Laclede  Gaslight  Co.  (Mo.),  102  S.  W.,  608;  1  Thompson  on  Neg., 
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sees.  718-721,  849-851,  812;  2  Hutchinson  on  Carriers,  sec.  714,  note; 
4  Thompson  on  Neg.,  sec.  4123. 

The  evidence  clearly  established  defendant's  liability,  and  the  court 
properly  rendered  judgment  against  it.  See  authorities  hereinbefore 
cited;  also  Pollock's  Law  of  Torts  (3d  ed.),  p.  61. 

BICE,  Associate  Justice. — Appellee  brought  this  suit  in  the  Jus- 
tice Court  against  the  Gulf,  Colorado  &  Santa  Fe  Railway  Company, 
the  Kindel-Clark  Drug  Company  and  W.  J.  Binyon,  Jr.,  to  recover 
damages  to  his  mare  alleged  to  have  been  caused  by  the  negligence  of 
said  defendants  in  allowing  sulphuric  acid  to  escape  from  a  car  of  ap- 
pellant, forming  a  puddle  in  the  public  street  through  which  plaintiffs 
mare  was  driven  by  his  son,  and  into  which  she  stepped,  severely  burn- 
ing and  injuring  her  feet. 

Appellee  recovered  in  the  Justice's  Court,  from  which  an  appeal 
was  taken  to  the  County  Court,  where  a  trial  was  had  before  the 
court  without  a  jury  and  judgment  rendered  in  favor  of  appellee 
against  the  railway  company,  which  alone  appeals  in  this  case,  the 
other  two  defendants  being  acquitted  of  negligence,  and  judgment 
rendered  in  their  favor. 

The  court  filed  its  conclusions  of  fact  and  law,  and  the  evidence,  in 
our  opinion,  supports  the  same.  From  the  evidence  it  appears  that 
on  the  morning  of  the  16th  of  April,  1907,  while  appellee's  son  was 
driving  the  animal  in  question  along  one  of  the  public  streets  of  the 
city  of  Ft.  Worth,  it  stepped  into  a  puddle  of  sulphuric  acid  which  had 
escaped  into  the  middle  of  the  street  from  a  carload  of  drugs  that  had 
been  left  standing  on  the  sidetrack  near  the  premises  of  said  drug  com- 
pany for  the  purpose  of  delivery  to  it.  It  is  not  definitely  shown  how 
long  the  car  had  been  standing  upon  this  sidetrack  or  switch,  but  the 
accident  occurred  about  seven  o'clock  in  the  morning,  and  there  is  evi- 
dence to  the  effect  that  the  car  was  not  there  the  preceding  evening. 
It  appears  that  the  car,  among  its  other  contents,  contained  a  number 
of  carboys  of  sulphuric  acid,  two  at  least  of  which  had  been  broken, 
from  which  the  contents  escaped,  forming  a  puddle  in  the  middle  of 
the  street.  There  was  nothing  to  show  any  contributory  negligence  on 
the  part  of  the  driver  of  the  animal. 

The  trial  court  found  as  a  fact  that  the  car  was  in  the  possession  of 
the  company  at  the  time  of  the  accident,  and  that  one  or  more  of  said 
carboys  containing  said  acid  was  broken  and  in  a  leaking  condition  at 
the  time  the  car  was  placed  by  the  railway  company  on  the  switch,  or 
else  that  one  of  said  carboys  was  broken  by  the  servants  of  said  com- 
pany while  in  the  act  of  placing  said  car  at  said  point,  and  that  no  ef- 
fort was  made  to  guard  said  car  nor  to  prevent  the  acid  from  leaking 
and  escaping  into  the  street,  nor  any  efforts  made,  by  signs  or  other- 
wise, to  warn  the  public  of  the  presence  of  said  acid  in  said  street, 
finding  that  the  acts  of  said  railway  company  in  the  premises  consti- 
tuted negligence.  And  the  court  further  found  as  a  fact  that  said 
leaking  carboys  of  acid  constituted  a  nuisance,  threatening  injury  to 
persons  and  animals  using  said  street,  for  which  said  company  was  re- 
sponsible. The  court  further  found  that  sulphuric  acid  is  a  dangerous 
substance,  calling  for  care  an<J  diligence  in  handling,  liable  to  do  in- 
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jury  if  allowed  to  escape,  and  that  the  nature  of  the  receptacles,  called 
carboys,  in  which  the  acid  was  contained,  indicated  the  character  of 
its  contents,  and  that  appellant'knew,  or  ought  to  have  known,  at  the 
time  it  first  received  the  same,  that  it  contained  sulphuric  acid,  or 
some  other  dangerous  liquid,  which  would  do  harm  if  allowed  to  escape. 
The  court  further  found  that  the  negligence  of  the  appellant  was  the 
proximate  cause  of  the  injury;  that  neither  the  drug  company,  nor 
Binyon  the  drayman,  who  had  gone  there  for  the  purpose  of  unloading 
the  car,  had  anything  to  do  with  causing  the  escape  of  said  acid. 

The  court  as  a  conclusion  of  law  found  that  a  common  carrier  who 
knows,  or  has  reason  to  suspect,  the  dangerous  character  of  the  goods 
entrusted  to  it  for  transportation,  is  bound  to  texercise  that  degree  of 
care  in  carrying  the  same  which  is  proportionate  to  the  danger  as- 
sumed, and  that  appellant  failed,  in  handling  this  car,  to  discharge 
the  duty  so  imposed  upon  it;  wherefore  it  was  guilty  of  negligence  in 
law  and  was  responsible  to  the  plaintiff  for  the  consequences  of  such 
negligence.  The  court  further  found,  as  a  conclusion  of  law,  that  the 
railway  company  did  not  use  ordinary  care  for  the  protection  of  others 
in  the  handling  of  this  shipment  of  acid,  which  was  a  dangerous 
agency,  and  that  the  injuries  resulting  to  plaintiff's  .  mare  were  di- 
rectly caused  by  such  want  of  ordinary  care  upon  the  part  of  said  com- 
pany, wherefore  it  was  liable  in  damages  to  plaintiff.  The  court  fur- 
ther found,  as  matter  of  law,  that  the  appellant  was  guilty  of  maintain- 
ing a  nuisance  by  allowing  the  leaking  car  thus  to  stand  on  its  side- 
track near  the  street,  thereby  rendering  it  liable  for  damages  to  any 
citizen  whose  property  might  receive  special  injury  therefrom  while  in 
the  lawful  use  of  the  street. 

Appellant  by  its  first  assignment  of  error  complains  of  the  court's 
finding  to  the  effect  that  the  car  containing  the  acid,  after  being  left 
on  the  sidetrack  for  the  delivery  of  the  goods  to  the  drug  company, 
was  in  possession  of  appellant.  We  think  it  is  clearly  shown  by  the 
evidence  that  the  car  in  question  belonged  to  appellant,  and  was  upon 
its  sidetrack,  and  at  the  time  of  the  accident  had  not  been  received  by 
the  drug  company.  In  the  event  of  loss  or  injury  to  its  contents,  we 
think  the  appellant  would  have  been  held  liable  to  the  owner  therefor 
(See  Missouri  Pac.  Ey.  Co.  v.  Haynes,  72  Texas,  175) ;  and  of  course, 
therefore,  in  its  possession  and  control.  But  even  if  the  evidence,  as 
contended  by  appellant,  was  sufficient  to  show  that  its  duty  as  carrier 
had  ceased  and  that  of  warehouseman  had  begun,  still,  we  do  not  be- 
lieve that  it  would  have  made  any  material  difference  as  to  its  liabil- 
ity to  plaintiff  for  the  injury  sustained  under  the  peculiar  circum- 
stances of  this  case,  because  even  then  it  would  have  been  compelled  to 
exercise  ordinary  care  in  guarding  said  shipment,  so  as  to  prevent  the 
escape  of  the  acid  into  the  street,  from  which  injury  might  have  re- 
sulted to  others. 

By  its  second  assignment  appellant  urges  that  the  court  erred  in  its 
second  and  third  conclusions  of  fact,  in  holding  that  the  carboys  con- 
taining sulphuric  acid  were  broken  and  in  a  leaky  condition  at  the 
time  the  car  was  placed  by  the  railway  company  on  the  switch,  or  else 
that  they  were  broken  by  the  servants  of  the  railway  company  in  plac- 
ing the  car  in  said  position;  and  further,  in  making  no  effort  to  pre- 
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vent  the  acid's  leaking  from  the  car,  and  in  making  no  effort  to  warn 
the  public  of  the  presence  of  the  same^in  the  street,  that  said  company 
was  guilty  of  negligence.  While  there  was  no  positive  evidence  that 
the  carboys  containing  the  acid  were  broken  and  the  car  in  a  leaking 
condition  at  the  time  it  was  placed  on  the  switch,  nor  none  going  to 
show  that  it  was  broken  by  the  acts  of  its  servants  while  placing  the 
car  in  said  position,  still,  we  think  that  the  evidence  compelled  this 
finding,  because  if  the  carboys  containing  the  acid  had  been  broken 
and  leaking  when  the  shipment  started  or  while  in  transit,  it  very 
likely  would  have  emptied  itself  en  route.  There  was  no  evidence 
showing  or  tending  to  show  any  trace  of  the  acid  on  the  ground  before 
the  car  reached  this  point;  nor  was  there  any  evidence  going  to  show 
that  anybody  had  interfered  in  any  way  with  this  car  while  standing 
at  this  point.  Neither  the  drug  company  nor  the  drayman  had  opened 
the  car  at  the  time  of  the  injury,  and  there  was  no  evidence  on  the 
part  of  the  railway  company  to  explain  this  leakage  of  the  acid  from 
the  car,  nor  anything  showing  or  tending  to  show  when  it  began  to 
leak  or  how  the  carboys  containing  the  acid  came  to  be  broken ;  so  that 
we  must  conclude  from  the  circumstances,  as  did  the  court  below,  that 
either  the  car  was  leaking  at  the  time  it  was  placed  there,  or  else  that 
the  carboys  were  broken  by  the  servants  of  the  company  while  placing 
the  car  at  the  point  where  it  was  left,  and,  in  either  event,  the  com- 
pany would  have  been  liable  to  the  owners  for  the  loss  of  the  acid. 

But  the  third  and  fourth  assignments  of  error  present,  in  our  judg- 
ment, the  most  serious  questions  in  this  case,  and  are  as  follows:  By 
its  third  assignment  appellant  insists  that  the  court  erred  in  its  find- 
ings of  fact  and  conclusions  of  law,  finding,  in  effect,  that  by  reason  of 
the  fact  that  the  acid  leaked  from  the  car  and  stood  in  the  street,  that 
the  defendant  company  was  responsible  for  the  creation  and  mainte- 
nance of  a  nuisance.  And  by  its  fourth  assignment  it  is  urged  on  the 
1>art  of  appellant  that  the  court  erred  in  its  conclusions  of  fact  and 
aw,  which  found  in  effect  that  carboys,  such  as  contained  this  sul- 
phuric acid,  were  ordinarily  employed  for  the  handling  and  transpor- 
tation of  strong  and  dangerous  acids,  and  that  from  the  nature  of  the 
receptacles  in  which  the  acid  was  contained  and  carried  the  character 
of  the  contents  was  indicated,  and  that  the  railway  company  knew,  or 
ought  to  have  known,  at  the  time  it  first  received  said  carboys,  that 
they  contained  acid  or  some  other  dangerous  liquid;  and  that  the  rail- 
way company  did  not  use  ordinary  care  in  the  handling  of  this  ship- 
ment, and  that  the  injury  to  the  plaintiff's  mare  was  directly  caused 
by  the  failure  of  the  railway  company  to  exercise  such  care. 

If  the  court  was  correct  in  finding  in  favor  of  appellee  against  ap- 
pellant, either  on  the  ground  of  nuisance  or  on  the  ground  of  failing 
to  exercise  ordinary  care  in  receipt  and  transportation  of  the  car  con- 
taining the  acid,  then,  in  either  event,  the  judgment  ought  to  be  sus- 
tained. The  evidence  discloses  that  the  carboys  mentioned  containing 
the  acid  were  receptacles  made  of  glass  in  the  shape  of  large  jugs  or 
demijohns,  and  the  court  found  that  these  were  such  as  were  ordinarily 
employed  for  the  handling  and  transportation  of  strong  and  dangerous 
acids.  It  is  possibly  true  that  the  evidence  did  not  sustain  the  latter 
finding,  to  the  effect  that  dangerous  acids  were  commonly  shipped  in 
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carboys  of  this  kind,  but  it  is  insisted  by  appellee  that  courts  will  take 
judicial  cognizance  of  such  matters  as  are  of  common  knowledge,  cit- 
ing volume  6,  Thompson  on  Negligence,  sees.  7629,  7630,  and  Elliott 
on  Evidence,  sec.  64,  and  that  it  is  a  matter  of  common  knowledge  that 
acids  are  shipped  in  such  receptacles  as  the  ones  described  by  the  evi- 
dence. But,  without  resting  our  conclusion  on  this  finding,  and  irre- 
spective of  whether  the  court  would  take  judicial  cognizance  of  what  a 
carboy  is,  we  are  inclined  to  believe  that  the  court's  finding  against  the 
appellant  on  the  question  of  negligence  is  well  founded.  While  it  is 
true  that  a  railroad  company,  ordinarily,  is  not  required  to  acquaint 
itself  with  the  character  of  its  shipments,  nor  ordinarily  has  it  the 
right  to  know  or  demand  from  the  shipper  the  character  of  the  article 
proffered  for  shipment  (see  5  Thompson  on  Neg.,  sec.  6593;  2  Hutch, 
on  Car.,  sec.  759),  still  there  are  well-established  exceptions  to  this 
general  rule  in  respect  to  such  goods  as  are  known  to  be  dangerous  in 
transportation  to  the  person  or  property  of  others;  and  when  such 
goods  of  this  character  are  so  offered  to  the  carrier,  it  has  been  held 
to  be  the  duty  of  the  shipper  to  make  known  their  dangerous  qualities, 
and  it  would  be  an  imposition  on  the  carrier  not  to  do  so;  and  in  such 
cases  it  would  seem  to  be  the  right  on  the  part  of  the  carrier  to  refuse 
to  carry  goods  when  their  dangerous  character  is  either  clearly  ap- 
parent or  when  the  same  excites  the  suspicion  of  the  carrier.  (Hutch, 
on  Car.,  vol.  2,  sec.  796.) 

In  Elliott  on  Railways,  vol.  4,  sec.  1466,  it  is  said  that  railways 
have  the  right  to  refuse  to  carry  dangerous  goods,  or  such  as  they  may 
believe  to  be  so. 

In  Moore  on  Carriers,  sec.  5,  p.  100,  it  is  said:  "It  may  lawfully 
refuse  to  receive  or  carry  goods  of  an  explosive  or  dangerous  character, 
such  as  dynamite,  nitro-glycerine,  vitriol,  etc.,  or  goods  which  the  law 
prohibits  it  from  carrying,  such  as  intoxicating  liquors.  It  has  a  right 
to  demand  an  examination  and  to  be  made  acquainted  with  the  contents 
of  packages  where  there  is  reasonable  ground  for  believing  they  are  of 
a  dangerous  character.  But,  in  the  absence  of  reasonable  grounds  for 
suspecting  them  to  be  of  a  dangerous  character,  it  can  not  compel  the 
owner  or  person  offering  them  for  shipment  to  disclose  their  nature." 
Certainly,  ordinary  care  at  least  should  be  taken  after  the  receipt  of 
such  dangerous  articles  by  a  common  carrier,  to  the  end  that  the  same 
may  be  safely  transported  without  injury  to  its  employees  or  others 
who  may  come  in  close  proximity  to  the  same,  and  such  care  must  be 
proportionate  to  the  danger  incident  to  the  handling  of  the  article  in 
question.  On  this  subject  it  is  said  in  volume  1,  sec.  759,  Thompson 
on  Negligence,  that  "One  court  has  reasoned  that  the  danger  to  be 
apprehended  by  the  indiscriminate  handling  of  highly  explosive  sub- 
stances— in  the  particular  case  detonating  caps — is  so  great  and  obvi- 
ous that  a  high  degree  of  care  should  be  exercised  to  prevent  them 
from  falling  into  the  hands  of  strangers.  But  this  is  only  another 
mode  of  stating  that  the  care  and  caution  to  be  applied  in  guarding 
dangerous  substances  is  a  degree  of  care  and  caution  proportionate  to 
the  danger  to  others  from  coming  into  contact  with  them.  Another 
court  has  applied  to  the  same  subject  the  standard  of  ordinary  care  and 
Vol.  LVII  Civil— 30. 
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skill,  by  holding  that  the  owner  of  premises  is  liable  for  damages  to 
the  personal  property  of  a  bare  licensee  upon  the  premises,  for  an  ex- 
plosion of  dynamite  stored  thereon,  due  to  his  want  of  ordinary  care 
and  skill  in  the  management  of  the  same.  Another  court  has  correctly 
expressed  the  rule  by  holding  that  one  who  handles  or  carries  danger- 
ous explosives,  or  keeps  them  on  his  premises,  though  not  per  se  an- 
swerable for  all  injurious  consequences  which  may  proceed  from  them, 
regardless  of  the  degree  of  care  and  vigilance  he  may  exercise  con- 
cerning them,  must  use  such  care  and  prudence  in  guarding  them  as 
prudent  and  careful  persons  whose  business  it  is  to  deal  in  such  ar- 
ticles ordinarily  exercise,  which  is  greater  than  that  required  with  re- 
spect to  articles  not  commonly  considered  dangerous."  Citing  Henry 
v.  Cleveland,  etc.,  B.  Co.,  67  Fed.,  426. 

Justice  Williams,  in  the  case  of  Ft.  Worth  &  D.  C.  R.  R.  Co.  v. 
Beauchamp,  95  Texas,  496,  held,  as  shown  by  the  syllabus,  that  "where 
a  railroad  company,  by  failing  to  use  ordinary  care,  allows  a  car  of  ex- 
plosives to  be  unnecessarily  or  unreasonably  delayed  at  a  station,  or 
fails  to  use  ordinary  care  in  keeping  or  caring  for  such  car,  it  creates 
a  nuisance  rendering  the  company  liable  for  damages  resulting  to  ad- 
jacent property  from  an  explosion  thereof.  And  further,  that  where 
there  is  evidence  in  an  action  against  a  railroad  for  damages  resulting 
from  explosion  of  a  car  of  explosives  that  the  company  was  negligent 
in  allowing  the  car  to  be  delayed,  or  in  failing  to  properly  guard  it, 
the  question  of  the  negligence  of  the  company  in  such  respects  is  for 
the  jury." 

In  the  case  of  Farmers'  Loan  &  Trust  Co.  v.  Oregon  Railway  ft 
Nav.  Co.,  73  Fed.,  1003,  where,  after  the  plaintiff's  gopds  were  in  the 
depot  of  the  railway  company,  being  held  as  warehouseman,  a  drayman 
brought  a  carboy  of  sulphuric  acid  to  the  depot  for  shipment,  and  un- 
loaded it  there,  all  the  defendant's  employes  about  the  depot  at  the  time 
it  was  left  by  the  drayman,  being  engrossed  in  other  duties,  failed  to 
take  notice  of  the  fact  that  the  drayman  had  left  said  carboy  of  acid, 
notwithstanding  the  company  had  rules  forbidding  acids  of  such  char- 
acter to  be  placed  inside  of  its  depot,  said  acid  being  deposited  upon  a 
floor  saturated  with  oil,  in  consequence  of  a  leak  in  the  carboy  an  ex- 
plosion occurred,  setting  fire  to  the  depot,  destroying  plaintiff's  goods, 
it  was  held  that  the  company  was  negligent  in  failing  to  exercise  a 
reasonable  supervision  over  the  articles  in  its  depot  and  the  care  of  its 
building  where  its  patrons'  property  was  stored,  and  was  therefore 
liable  to  plaintiff  for  the  value  of  the  goods  so  destroyed. 

We  think  the  evidence  in  this  case  justified  the  court  in  finding  that 
the  appellant,  at  the  time  of  the  receipt  of  the  carboys  of  acid,  had  no- 
tice of '  the  dangerous  character  and  quality  of  their  contents;  and,  ir- 
respective of  whether  it  had  or  did  not  have  the  right,  on  account 
thereof,  to  refuse  to  receive  said  shipment,  it  certainly,  after  receiving 
the  same,  became  charged  with  the  duty  of  exercising  reasonable  care 
in  transporting  the  same,  and  that  the  degree  of  care  so  exercised 
would  necessarily  increase  in  proportion  to  the  dangerous  character  of 
the  shipment,  and  that  this  duty  did  not  cease  until  after  its  delivery 
to  the  consignee.  And  that  the  court  was  also  justified  in  finding  from 
the  evidence  that  appellant  was  guilty  of  the  want  of  such  ordinary 
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care  in  such  transportation,  by  reason  of  which  failure  said  carboys 
were  broken  and  the  acid  allowed  to  escape  from  its  cars  and  flow  into 
the  street,  occasioning  the  damage  complained  of.  We  therefore  over- 
rule these  assignments. 

The  fifth  assignment  of  error  questions  the  correctness  of  the  rul- 
ing of  the  court  in  permitting  plaintiff's  witnesses  Fowler,  Erwin  and 
McKinney,  to  testify  over  its  objection  as  to  the  result  of  investigation 
made  and  facts  ascertained  several  hours  after  the  injuries  are  alleged 
to  have  occurred,  on  the  ground  that  said  evidence  was  immaterial  and 
irrelevant,  and  because  there  was  nothing  to  show  that  at  the  time 
said  investigation  was  made  that  the  same  conditions  existed  as  when 
the  injury  occurred.  We  think  this  objection  goes  more  to  the  weight 
of  the  evidence  than  to  its  competency,  and  hence  the  same  is  not  well 
takep,  and  this  assignment  will  be  overruled. 

Believing  no  reversible  error  is  shown,  the  judgment  of  the  court 
below  is  in  all  things  affirmed. 

Affirmed. 


Texas  &  New  Orleans  Railroad  Company  v.  W.  C.  Plummer. 

Decided  November  17,  1909. 

1. — Personal  Injury — Want  of  Knowledge — Evidence. 

In  a  suit  for  damages  for  personal  injuries,  it  is  permissible  for  a  minor 
plaintiff  to  testify  that  he  did  not  know  of  the  danger  in  performing  his  work 
in  the  way  he  did,  when  he  was  injured.  This  was  a  matter  about  which  he 
knew  more  than  any  one  else. 

2. — Same — Minor — Assumed  Risk. 

To  charge  a  minor  with  the  assumption  of  a  risk  incident  to  a  dangerous 
employment,  he  must  not  only  know  the  danger  but  be  av/are  of  its  extent, 
and  have  sufficient  discretion  to  comprehend  and  understand  the  risk. 

3. — Same — Contract  by  Parents. 

A  minor's  parents  can  not  contract  away  his  rights  or  relieve  the  master 
from  the  duty  which  the  law  imposes  on  him  for  the  protection  of  the  minor. 

4. — Charge— Construction. 

A  charge  must  be  taken  as  a  whole,  and  not  by  fragments,  in  order  to 
determine  whether  it  is  erroneous. 

5. — Personal  Injuries — Minor — Charge. 

In  a  suit  by  a  minor  for  damages  for  personal  injuries,  charge  considered, 
and  held  not  subject  to  the  objection  that  it  in  effect  tells  the  jury  that  they 
must  believe  both  that  the  plaintiff  assumed  the  risk  of  danger  and  that  he  was 
guilty  of  contributory  negligence  before  they  could  find  for  defendant;  nor  that 
it  gives  an  incorrect*  statement  of  the  degree  of  care  required  of  a  minor. 

Appeal  from  the  District  Court  of  Harris  County.  Tried  below 
before   Hon.   Norman  G.  Kittrell. 

Baker,  Bolts,  Parker  &  Garwood  and  Lane,  Jackson,  Kelley  & 
Wolters,  for  appellant. — The  court  erred  in  permitting  the  plaintiff 
Plummer  to  testify,  over  the  objection  of  defendant,  that  he  did  not 
know  that  it  was  dangerous  for  him  to  undertake  to  clean  the  nut- 
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tapping  machine,  at  which  he  was  working,  in  the  manner  testified 
by  him,  after  having  taken  the  casing  off  and  having  started  it  in 
motion;  because  the  very  question  in  issue  for  the  jury  to  determine 
was  whether  or  not,  under  all  the  facts  and  circumstances,  the  danger 
of  thus  cleaning  said  machine  was  one  which  was  open  and  obvious 
to  a  person  of  his  age  and  intelligence  and  experience,  and  that  it 
was  not  proper  or  competent  for  him  to  testify  that  he  did  not  know 
of  the  danger  in  performing  said  work  as  he  did.  International  & 
G.  N".  R.  Co.  v.  Kuehn,  2  Texas  Civ.  App.,  210;  Missouri,  K.  &  T. 
Ry.  Co.  v.  Miller,  8  Texas  Civ.  App.,  241;  Baldridge  Bridge  Co.  v. 
Cartrett,  75  Texas,  628;  Gilbert  v.  Guild,  144  Mass.,  601;  Sterling 
Bridge  Co.  v.  Pearl,  80  111.,  251;  Lawson  v.  Chicago,  St.  P.,  M.  & 
0.  Ry.  Co.,  64  Wis.,  447;  Bigbee  Land  &  Cattle  Co.  v.  Brents,  31 
S.  W.,  695;  Patterson  v.  Colebrook,  29  N.  H.,  94;  6  Thompson  on 
Neg.,   sees.    7747   and   7748. 

The  charge  instructed  the  jury  that  even  though  appellant  warned 
the  appellee  of  the  risks  and  dangers  of  cleaning  the  machine,  never- 
theless if  the  appellee  did  not  have  the  capacity  to  appreciate  the 
danger,  he  did  not  assume  the  risk.  This  was  erroneous,  because  the 
appellee's  mother,  who  was  his  guardian  (she  having  been  separated 
from  her  husband),  contracted  with  appellant  that  the  appellee  should 
enter  the  employ  of  the  appellant  in  working  in  its  machine  shops, 
and  therefore  she  impliedly  assumed  for  herself  and  her  child  the 
ordinary  risks  of  the  employment.  Gulf,  C.  &  S.  F.  Ry.  Co.  v. 
Jones,  76  Texas,  350;  Texas  &  P.  Ry.  Co.  v.  Brick,  83  Texas,  602. 

The  charge,  unqualified,  was  erroneous,  because  it  is  not  the  duty 
of  the  master,  absolutely,  to  inform  the  servant  of  the  dangers  of 
the  employment,  and  of  the  extent  of  the  dangers,  and  how  -to  avoid 
them.  If  the  dangers  are  open  and  obvious  to  the  servant,  and  he 
has  the  capacity  and  experience  to  understand  and  appreciate  them, 
the  master  owes  him  no  duty  to  warn  him.  Ramm  v.  Galveston,  H. 
&  S.  A.  Ry.  Co.,  92  S.  W.,  426;  Green  V.  Cross  &  Eddy,  Receivers, 
79  Texas,  130;  Houston  &  T.  C.  Ry.  Co.  v.  Scott,  62  S.  W.,  1077; 
Brown  v.  Miller,  62  S.  W.,  547;  Ladonia  Cotton  Oil  Co.  v.  Shaw, 
27  Texas  Civ.  App.,  65 ;  4  Thompson  on  Neg.,  sec.  4061 ;  Pones,  v. 
Phillips,  39  Ark.,  17;  Adams  v.  Clymer,  36  Atl.,  1104;  Koehler  v. 
Syracuse  S.  M.  C,  12  K  Y.  App.  Div.,  50;  Wagner  v.  Piano  Mfg. 
Co.,  85  N.  W.,  643. 

As  to  assumed  risk:  Bollington  v.  Louisville  &  N".  R.  Co.,  100  S. 
W.,  850;  Ramm  v.  Galveston,  H.  &  S.  A.  Ry.  Co.,  92  S.  W.,  426; 
Ladonia  Cotton  Oil  Co.  v.  Shaw,  27  Texas  Civ.  App.,  65. 

As  to  contributory  negligence:  Sanches  v.  San  Antonio  &  A.  P. 
Ry.  Co.,  88  Texas,  117;  Houston  &  T.  C.  Ry.  Co.  v.  Sympkins,  54 
Texas,  618;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Shieder,  88  Texas,  164; 
Coonce  v.  National  Biscuit  Co.,  92  S.  W.,  352. 

On  duty  of  the  court  to  instruct  a  verdict  for  defendant:  Betz  v. 
Winter,  195  Pa.  St.,  346,  45  Atl.  Rep.,  1068;  Stuart  v.  Patrick,  30 
N".  E.,  814;  Robinska  v.  Mills,  174  Mass.,  432;  Palmer  v.  Harrison, 
57  Mich.,  182;  Murphy  v.  Galveston,  H.  &  N.  Ry.  Co.,  96  S.  W., 
940;  Groth  v.  Thomann,  110  Wis.,  488;  Fitzhenry  v.  Lamson,  45 
2ST,  Y.  Supp.,  875;  Bigelow  v.  Danielson,  102  Wis.,  470, 
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As  to  the  duty  of  the  court  to  submit  special  charge  embracing 
group  of  facts  applicable  to  defendant's  theory  see:  Missouri,  K.  ft 
T.  By.  Co.  v.  Kogers,  91  Texas,  58;  Missouri,  K.  ft  T.  By.  Co.  v. 
McGlamory,  89  Texas,  638;  Galveston,  H.  ft  S.  A.  By.  Co.  v.  Wash- 
ington, 94  Texas,  510;  Gulf,  C.  ft  S.  P.  By.  Co.  v.  Mangham,  95 
Texas,  413;  St.  Louis  S.  W.  By.  Co.  v.  Casseday,  92  Texas,  525; 
St.  Louis  S.  W.  By.  Co.  v.  Arnold,  39  Texas  Civ.  App.,  161;  Hous- 
ton &  T.  C.  By.  Co.  v.  Bulger,  35  Texas  Civ.  App.,  478. 

That  there  is  no  duty  incumbent  upon  the  master  to  warn  a  minor 
servant  of  dangers  connected  with  his  employment  arising  from 
causes  which  are  obvious,  easily  seen  and  readily  understood  by  a 
person  of  his  age  and  of  average  intelligence  and  discretion,  see: 
Ramm  v.  Galveston,  H.  ft  S.  A.  By.  Co.,  92  S.  W.,  426;  Bogers  v. 
Galveston  City  Bailway,  76  Texas,  502;  Green  v.  Cross  ft  Eddy,  Be- 
ceivers,  79  Texas,  130;  Fones  v.  Phillips,  39  Ark.,  17;  Adams  v. 
Clymer,  36  Atl.,  1104;  Koehler  v.  Syracuse  Specialty  Co.,  12  N.  Y. 
App.,  50;  Wagner  v.  Piano  Mfg.  Co.,  85  N.  W.,  643;  4  Thompson 
on  Neg.,  sec.  4061. 

Lovejoy  &  Parker,  for  appellee. 

NEILL,  Associate  Justi'ce. — This  is  a  suit  by  W.  C.  Plummer, 
a  minor,  brought  by  Cordelia  Plummer  as  his  next  friend,  against 
the  railroad  company,  to  recover  damages  for  personal  injuries  al- 
leged to  have  been  inflicted  upon  him  by  the  latter's  negligence.  The 
trial  resulted  in  a  verdict  and  judgment  in  favor  of  the  plaintiff  for 
$5000. 

Conclusions  of  Fact. — The  evidence  shows  that  on  November  3, 
1906,  plaintiff,  then  a  minor  seventeen  years  old,  while  in  the  employ 
of  defendant  and  working  in  its  machine  shops  at  Houston  in  the 
duty  of  his  employment,  got  his  right  hand  caught  in  the  cogwheels 
of  a  machine  called  a  "nut-tapper,"  which  he  was  cleaning,  and  three 
of  his  fingers  were  mashed  off,  leaving  only  his  thumb  and  index 
finger  of  which  the  latter  was  seriously  injured  and  its  use  perma- 
nently impaired.  The  plaintiff  had  only  been  engaged  in  working 
about  the  machine  three  days  prior  to  the  accident,  and  had  never 
cleaned  it  before,  and  had  never  been  instructed  by  defendant  or 
any  of  its  servants  as  to  how  such  work  should  be  done,  or  informed 
of  the  danger  in  cleaning  the  machine  when  it  was  in  motion.  When 
he  commenced  to  clean  the  machine  it  was  not  in  motion,  but  when 
he  had  cleaned  the  part  exposed,  he  put  it  in  motion  so  as  to  expose 
parts  which  could  not  be  reached  unless  moved  by  operating  the 
machine.  And  while  it  was  in  motion  and  he  was  cleaning  the  re- 
volving cylinders  by  the  application  of  "waste"  thereto,  the  shreds 
of  the  waste  caught  in  a  cogwheel  and  drew  his  hand  between  the 
cogs,  whereby  it  was  injured  as  before  stated.  On  account  of  plain- 
tiffs youth  and  inexperience  he  did  not  know  of  the  danger  of  being 
injured  as  he  was  in  cleaning  the  machine,  nor  was  such  danger  ob- 
vious or  apparent  to  one  of  his  age  and  inexperience,  who  had  never 
been  instructed  how  to  clean  the  machine  nor  warned  of  the  danger 
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of  cleaning  the  same  while  in  motion.  Hence,  we  conclude  that  the 
defendant  was  negligent  in  not  instructing  the  plaintiff  as  to  the 
proper  method  of  cleaning  the  machine  and  in  not  warning  him  of 
the  danger  in  doing  such  work  when  the  machine  was  in  motion; 
that  such  negligence  was  the  proximate  cause  of  plaintiffs  injuries, 
and  that  by  reason  of  such  negligence  he  was  damaged  in  the  amount 
found  by  the  jury. 

Conclusions  of  Law. — 1.  It  was  not  error  to  allow  plaintiff  to 
testify  that  he  did  not  know  of  the  danger  in  performing  the  work 
in  which  he  was  injured  in  the  way  he  did.  As  to  whether  he  was 
aware  of  the  danger  or  not  was  a  matter  about  which  he  knew  more 
than  anyone  else.  This  was  the  principal  issue  in  the  case.  If  he 
knew  of  the  danger,  whether  it  was  obvious  to  one  of  his  age  and 
experience  or  not,  his  doing  such  work  in  the  manner  he  did  with 
knowledge  of  such  danger  might  have  defeated  his  action.  Therefore, 
it  was  permissible  to  prove  the  lack  of  such  knowledge  by  the  plain- 
tiff himself.  That  such  testimony  was  not  an  invasion  of  the  pro- 
vince of  the  jury  is  clear.  See  Galveston,  H.  &  S.  A.  By.  Co.  v. 
Mitchell,  48  Texas  Civ.  App.,  381,  and  authorities  cited. 

2.  The  paragraph  of  the  charge  assailed  by  the  second  assignment 
is  not  obnoxious  to  the  first  proposition  advanced.  It  is  certainly 
the  law  in  this  State  that  to  charge  a  minor  with  the  assumption  of 
a  risk  incident  to  a  dangerous  employment  he  must  not  only  know 
the  danger,  but  be  aware  of  its  extent  and  have  sufficient  discretion 
to  comprehend  and  understand  the  risk.  (Texas  &  N".  0.  By.  Co.  v. 
McCoy,  54  Texas  Civ.  App.,  278;  Wood  v.  Texas  Cotton  *  Product 
Co.,  88  S.  W.,  496.)  Nor  can  an  implication  contrary  to  this  prin- 
ciple arise  from  the  fact  that  the  contract  of  employment  was  made 
with  the  minor's  parents.  A  child  has  no  voice  in  such  a  contract; 
his  duty  in  the  matter  is  simply  obedience  to  the  will  of  his  parents, 
and  they  can  not  impliedly  or  expressly  contract  away  his  rights  or 
relieve  the  master  from  a  duty  the  law  imposes  on  him  for  the  pro- 
tection of  the  minor.  Nor,  when  the  entire  charge  is  read  and  con- 
strued in  connection  with  it,  is  the  fifth  paragraph  obnoxious  to  the 
second   proposition    advanced    under   this   assignment. 

3.  The  sixth  paragraph  of  the  charge,  attacked  by  the  third  as- 
signment, is  a  correct  application  of  the  law  to  plaintiff's  theory  of 
the  case  made  by  his  pleadings  and  evidence,  leaving  it  to  the  jury 
to  find  whether  the  essential  facts  pleaded  were  proved,  and  if 
proved,  whether  they  constituted  negligence,  and,  if  so,  whether  such 
negligence  was  the  proximate  cause  of  plaintiffs  injuries.  It  does 
not  eliminate  the  defense  of  contributory  negligence,  but  requires 
that  the  jury  should  believe  from  the  evidence  that  plaintiff  was  not 
guilty  of  contributory  negligence  before  they  could  return  a  verdict 
for  him. 

4.  The  seventh  paragraph  of  the  charge,  which  is  the  subject  of 
the  fourth  assignment,  explicitly  presents  the  issuable  facts  necessary 
for  plaintiff  to  prove  to  entitle  him  to  a  verdict,  and,  in  effect,  plainly 
tells  the  jury  that  if  he  has  failed  to  establish  any  of  them  by  a 
preponderance  of  the  evidence  they  must  return   a  verdict  for  the 
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defendant.  The  objection  urged  by  defendant  is  that  it  does  not 
present  the  proposition  that  if  plaintiff  failed  to  exercise  ordinary 
care  in  cleaning  the  machine,  such  as  a  person  of  his  age  and  discre- 
tion would  exercise  under  similar  circumstances,  he  would  not  be 
entitled  to  recover.  This  is  merely  an  omission  which,  if  appearing 
in  the  charge  taken  as  a  whole,  would  not,  in  the  absence  of  a  re- 
quested charge  supplying  it,  authorize  a  reversal  of  the  judgment 
on  account  of  it.  But  in  the  fifth  paragraph  the  substance  of  the 
proposition,  claimed  to  be  omitted,  occurs.  A  charge  must  be  taken 
as  a  whole,  and  not  in  fragments,  in  order  to  determine  whether  it 
is  erroneous. 

5.    The  eighth  paragraph  of  the  charge  is  as  follows: 

cr5Tou  are  further  instructed  that  if  you  believe  from  the  evidence 
that  the  plaintiff  knew,  or  had  the  same  means  of  knowing  as  his 
employer,  of  the  danger  to  which  he  would  be  exposed  in  cleaning 
the  6aid  machine,  and  further  believe  from  the  evidence  that  the 
plaintiff  failed  to  exercise  that  degree  of  care  that  a  man  of  ordi- 
nary prudence  would  have  used  under  the  circumstances  to  avoid 
injury  from  such  danger,  and  that  by  reason  of  his  omission  to  •ob- 
serve that  measure  of  caution  he  was  injured,  he  can  not  recover; 
unless,  however,  you  believe  from  the  evidence  that  at  the  time  plain- 
tiff was  hurt  he  was  a  youth  of  immature  judgment  and  inexperienced 
in  the  business  in  which  he  was  employed,  and  that  the  perils  of 
his  undertaking  were  not  communicated  or  known  to  him,  and  that 
by  reason  of  such  immaturity  of  judgment  and  inexperience  and  want 
of  information  as  to  the  perils  of  the  employment  he  was  incapable 
of  understanding  the  nature  and  extent  of  the  hazards  to  which  he 
was  subjected;  in  which  event,  in  order  to  prevent  recovery  by  him, 
you  must  believe  that  he  failed  to  exercise  that  degree  of  care  that 
persons  of  his  age,  undeveloped  judgment,  and  want  of  information, 
would  ordinarily  use  under  the  circumstances.  Prom  what  has  been 
stated,  you  will  perceive  that  it  is  not  the  mere  fact  of  plaintiffs 
minority  at  the  time  he  was  hurt  that  would  relieve  from  the  care 
demanded  of  an  adult,  but  such  immaturity  of  judgment,  inexpe- 
rience and  lack  of  information  as  has  been  defined  to  you  would  be 
necessary  to  relieve  him  from  that  degree  of  care.  And  in  this 
connection  you  are  also  instructed  that  if  you  believe  from  the  evi- 
dence that  there  was  danger  of  the  waste  being  caught  in  the  cogs 
and  plaintiff's  hand  drawn  therein  while  he  was  cleaning  the  ma- 
chine in  motion,  and  believe  that  plaintiff  had  the  discretion  to 
understand  such  danger,  then  he  assumed  the  same  and  can  not 
recover." 

It  is  contended  under  the  fifth  assiemment  of  error  that  this  part 
of  the  charge  in  effect  tells  the  jury  that  they  must  believe  both  that 
the  plaiAtiff  assumed  the  risk  of  the  danger,  and  that  he  was  guilty 
of  contributory  negligence,  before  they  could  find  for  the  defendant. 
Clearly,  this  is  not  the  effect  of  the  charge;  on  the  contrary,  it  is 
obvious  from  it  that  he  could  not  recover  if  he  either  assumed  the 
risk  of  his  injuries,  or  was  guilty  of  negligence  contributory  to  them. 
See  Texas  &  P.  By.  v.  Brick,  83  Texas,  600. 

Again,  it  is  urged  that  this  part  of  the  charge  gives  an  incorrect 
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statement  of  the  degree  of  care  required  of  a  minor,  in  that  it  tells 
the  jury  that  plaintiff  was  required  to  exercise  that  decree  of  care 
that  a  person  of  his  age,  undeveloped  judgment,  and  want  of  infor- 
mation would  use  under  the  same  circumstances;  the  correct  test 
being  the  exercise  of  that  degree  of  care  that  a  person  of  ordinary 
prudence  of  his  age,  undeveloped  judgment  and  want  of  information 
would  use  under  the  same  circumstances.  It  will  be  observed  that 
the  charge  is  almost  in  the  exact  language  of  the  Supreme  Court  in 
Texas  &  P.  Ry.  Co.  v.  Brick,  supra.  Besides,  we  are  not  prepared 
to  say  that  the  test  as  to  negligence  of  a  minor  is  as  contended  for 
by  the  defendant,  for  it  is  difficult  to  determine  who  is  a  person  of 
"ordinary  prudence"  in  the  application  of  the  term  to  minors.  Un- 
less such  a  standard  of  conduct  can  be  reasonably  established,  it 
would  seem  that  the  test  given  by  the  court  in  its  charge  is  preferable 
to  the  one  contended  for  by  tlie  defendant. 

6.  The  defendant  evidently  misconstrues  the  charge  in  asserting 
in  its  sixth  assignment  that  it  fails  to  present  the  issue  of  assumed 
risk,  for  it  prominently  presents  the  question  in  accordance  with  the 
law  •  governing  cases  of  this  character.  Nor  does  the  charge,  as  is 
asserted  by  the  seventh  assignment,  fail  to  present  the  issue  of  con- 
tributory negligence. 

7.  There  was  no  error  in  the  court's  refusing  to  instruct  the  jury, 
at  appellant's  request,  that  plaintiff  had  failed  to  make  out  a  case, 
and  for  that  reason  to  return  a  verdict  in  defendant's  favor.  The 
evidence  emphatically  disclosed  such  facts  and  circumstances  as 
required  the  submission  of  the  question  of  defendant's  negligence  to 
the  jury,  it  not  appearing  as  a  matter  of  law  that  plaintiffs  injuries 
resulted  from  a  risk  assumed  by  him  as  incident  .to  his  employment 
or  that  he  was  guilty  of  negligence  contributing  to  them. 

8.  So  much  of  the  special  charges,  the  refusal  of  which  is  the 
subject  of  the  ninth,  tenth  and  eleventh  assignments,  as  is  the  law 
applicable  to  the  case,  is  embraced  in  the  main  charge.  Therefore, 
it  was  not  error  to  refuse  each  and  all  of  them. 

9.  The  conclusions  of  fact  dispose  of  the  twelfth  assignment, 
which  complains  that  the  verdict  is  contrary  to  the  law  and  evidence. 

There  is  no  error  in  the  judgment,  and  it  is  affirmed. 

Affirmed. 
Writ  of  error  refused. 


Kettles  Brass  Manufacturing  Company  v.  John  O'Nbil. 

Decided.  November  17,  1909. 

1 . — Contract — Performance — Arbiter. 

When  it  is  agreed  between  parties  that  the  decision  of  a  certain  architect 
should  be  final  and  conclusive  as  to  matters  relating  to  the  construction  of  a 
building  and  the  compensation  to  which  the  builder  is  entitled,  in  the  absence  of 
fraud,  or  such  gross  mistake  as  would  necessarily  imply  bad  faith  or  a  failure  to 
exercise  an  honest  judgment,  the  decision  of  the  architect  in  the  premises  would 
be  binding  and  conclusive  upon  the  parties  to  the  contract. 

8. — Same — Building  Contract — Decision  of  Architect. 

A  building  contract  contained  the  following  agreement:     "All  work  to  be 
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executed  to  the  satisfaction  of  the  architect,  both  in  finish  and  design."  Held, 
a  plain  implication  that  the  honest,  fair  judgment  and  decision  of  the  architect 
in  the  premises  would  be  final  and  binding  on  the  parties.  In  order  to  traverse 
or  go  behind  the  decision  of  the  architect  there  should  have  been  allegation  and 
proof  of  fraud,  collusion  or  mistake  upon  his  part. 

3. — Same — Expert  Testimony. 

When  the  plaintiff  in  a  suit  upon  a  building  contract  failed  to  prove  by  the 
architect,  whose  decision  was  to  be  final  in  the  premises,  that  the  work  had 
been  completed  in  accordance  with  the  contract  and  had  been  accepted  by  said 
architect,  he  had  no  just  ground  for  objecting  to  the  testimony  of  other  architects 
as  to  the  condition  of  the  work. 

4. — Charge — Invited  Error. 

When  the  court  submits  a  case  to  the  jury  upon  the  same  issues  presented 
in  special  charges  prepared  and  requested  by  appellant,  the  appellant  can  not 
complain  of  the  charge  of  the  court  in  such  respect. 

5. — Improper  Argument — When  Harmless. 

An  improper  argument  is  not  cause  for  reversal  when  the  jury  could  not 
under  the  evidence  have  rendered  any  other  verdict  than  the  one  rendered. 

Error  from  the  District  Court  of  Harris  County.  Tried  below 
before  Hon.  W.  P.  Hamblen. 

Geo.  W.  Graves,  for  plaintiff  in  error. — Where  the  parties  to  a 
builder's  contract  have  bound  themselves  to  abide  by  the  opinion  and 
decision  of  a  particular  architect,  fair  exercise  of  his  judgment  and 
opinion  is  binding  upon  both  parties  to  the  contract,  and  in  such 
case  the  testimony  of  other  and  different  architects  is  not  admissible 
for  the  purpose  of  showing  that  the  work  done  under  the  direction 
of  the  chosen  architect  was  not  in  compliance  with  the  contract. 
Anderson  Elec.  Co.  v.  Cleburne  Water  Co.,  27  S.  W.,  507;  Wright 
v.  Meyer,  25  S.  W.,  1122;  Kilgore  v.  N.  W.  Texas  Baptist  Soc,  89 
Texas,  465;  Boettler  v.  Tendick,  73  Texas,  493;  Galveston,  H.  &  S. 
A.  By.  Co.  v.  Henry,  65  Texas,  691;  Collier  v.  Betterton,  8  Texas 
Civ.  App.,  479;  Brin  v.  McGregor,  45  S.  W.,  923;  6  Cyc,  40  (D), 
Builders  and  Architects;  3  Rose's  Texas  Notes,  1137;  1  Green's 
Dig.,  Contracts  V,  p.  2257  et  seq. ;  Simpkins  on  Contracts,  chapter 
52,  p.  276,  and  authorities  there  cited. 

Where  builders'  contracts  are  executed  under  the  direction  of  an 
architect,  although  accompanied  with  specifications  covering  the 
work  in  detail,  a  substantial  performance  thereof  is  sufficient. 
Linch  v.  Paris  L.  &  G.  Elev.  Co.,  80  Texas,  36;  Bradford  v.  Whit- 
comb,  11  Texas  Civ.  App.,  222;  Jennings  v.  Wilier,  32  S.  W.,  24; 
Johnson  v.  White,  27  S.  W.,  174;  1  Simpkins  on  Contracts,  272, 
"Builders'   Contracts,"   and   authorities   there   cited. 

The  uncontradicted  evidence  showed  that  plaintiff  had  in  good 
faith  carried  out  its  contract  in  all  substantial  and  material  respects 
to  the  satisfaction  of  defendant's  architect,  and  that  said  architect's 
failure  to  formally  receive  and  accept  said  work  upon  completion 
was  not  the  fault  of  plaintiff,  but  the  fault  of  defendant;  and  de- 
fendant could  not,  without  the  consent  of  plaintiff,  and  after  said 
work  had  been  done  by  it  under  his  direction,  arbitrarily  discharge 
said  architect,  and  thereby  refuse  to  accept  and  pay  for  the  work. 
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Griffith  v.  Happersberger,  86  CaL,  605,  25  Pac,  137,  487;  Fitte  t. 
Reinhart,  102  Iowa,  311,  71  N.  W.,  227;  6  Ency.  Law  &  Proa, 
"Builders  and  Architects,"  40. 

John  Hamman,  for  defendant  in  error. — The  plaintiff  having  failed 
to  obtain  an  acceptance  of  his  work  from  L.  S.  Green  when  the  same 
was  completed  and  erected  at  the  mausoleum  and  tendered  to  the 
defendant,  and  the  only  architect  authorized  to  accept  the  same  hav- 
ing refused  to  do  so,  the  evidence  complained  of  was  admissible  as 
showing  that  plaintiff  had  not  performed  his  contract,  which  he  al- 
leged he  had  done.  Chandler  v.  Wheeler,  49  S.  W.,  278;  Ark-Mo. 
Zinc  Co.  v.  Patterson,  96  S.  W.,  173;  Ozan  Lumber  Co.  v.  Haynes, 
56  S.  W.,  1068;  Anderson  v.  Imhoff,  34  Neb.,  335,  51  1ST.  W.,  854; 
Mills  v.  Paul,  30  S.  W.,  558;  Spink  v.  Mueller,  77  Mo.  App.,  85; 
Glacius  v.  Black,  50  N.  Y.,  145;  Cannon  v.  Hunt,  113  Ga.,  501,  38 
S.  E.,  983;  Pormann  v.  Walsh,  97  Wis.,  356;  30  Am.  &  Eng.  Enc. 
of  Law,  pp.  1243  and  1246;  Griffith  v.  Happersberger,  86  Cal.,  605, 
25  Pac,  137;  Stuart  v.  Rutter,  48  Texas  Civ.  App.,  276;  Mercantile 
Trust  Co.  v.  Hensey,  205  XJ.  S.,  298. 

The  defects  pleaded  by  defendant  in  the  work  tendered  by  plain- 
tiff were  such  as  run  through  the  whole  of  it,  and  were  such  as  that 
the  object  of  the  parties  to  have  the  work  done  as  contracted  for  *as 
defeated,  and  it  was  not  necessary  to  allege  the  value  of  such  defects 
or  prove  the  same.    Bradford  v.  Whitcomb,  11  Texas  Civ.  App.,  222. 

FLY,  Associate  Justice. — Plaintiff  in  error,  which  will  herein- 
after be  designated  plaintiff,  instituted  this  suit  against  O'Neil,  de- 
fendant in  error,  who  will  be  designated  defendant,  to  recover  damages 
in  the  sum  of  $1000  for  the  breach  of  a  contract  in  failing  and  re- 
fusing to  pay  for  certain  bronze  doors  and  other  articles  to  be  used 
in  the  construction  of  a  mausoleum.  The  cause  was  tried  by  jury 
and  resulted  in  a  verdict  and  judgment  for  defendant. 

Plaintiff  did  not  do  the  work  it  had  contracted  to  do  for  defendant 
in  substantial  compliance  with  the  terms  of  the  contract.  It  failed 
to  do  the  work  to  the  satisfaction  of  the  architect  as  it  had  contracted 
to  do.  Other  facts  are  discussed  in  connection  with  the  different 
assignments  of  error. 

The  first,  second  and  seventh  assignments  of  error  assail  the  action 
of  the  court  in  permitting  architects,  who  qualified  as  experts,  to 
testify  as  to  the  kind  of  work  done  by  plaintiff,  and  to  6tate  that 
the  work  was  not  in  compliance  With  the  drawings  and  specifications 
set  out  in  the  building  contract.  The  proposition  is  that  where  par- 
ties to  a  contract  have  bound  themselves  to  abide  by  the  opinion 
and  decision  of  a  particular  architect,  fair  exercise  of  his  judgment 
and  opinion  is  binding  upon  both  parties  to  the  contract.  While  the 
words  "fair  exercise  of  his  judgment"  might,  by  a  liberal  construc- 
tion, take  in  the  exceptions  made  to  the  rule,  it  may  be  well  to 
state  the  rule  to  be  that,  where  it  is  agreed  between  parties  that  the 
decision  of  a  civil  engineer  or  an  architect  shall  be  final  and  con- 
clusive as  to  matters  relating  to  the  construction  of  a  building  or 
other  structure  and  the  compensation  to  which  the  builder  or  con- 


1909.]  Kettler  Brass  Mfg.  Co.  y.  CTXeil.  571 

tractor  is  entitled,  in  the  absence  of  fraud,  or  such  gross  mistake  as 
would  necessarily  imply  bad  faith,  or  a  failure  to  exercise  an  honest 
judgment,  his  action  in  the  premises  would  be  binding  and  conclusive 
upon  the  parties  to  the  contract.  (Galveston,  H.  &  S.  A.  Ry.  v. 
Henry,  65  Texas,  685;  Boettler  v.  Tendick,  73  Texas,  493;  Kansas 
City,  E.  P.  &  M.  By.  v.  Perkins,  88  Texas,  67;  Kilgore  v.  N.  W. 
Texas  Baptist  Society,  89  Texas,  469;  Kihlberg  v.  United  States, 
97  U.  S.,  398;  Martinsburg  &  P.  Ry.  Co.  v.  March,  114  IT.  S.,  549.) 

As  a  basis  to  the  proposition  of  law  stated,  there  must  be  a  con- 
tract binding  the  parties  to  abide  by  the  decision  of  the  architect  or 
other  party  entrusted  with  authority  to  superintend  the  work.  The 
agreement  between  plaintiff  and  defendant  in  this  case  as  to  the 
action  of  the  architect  was:  "All  work  to  be  executed  to  the  satis- 
faction of  the  architect,  both  in  finish  and  design/'  The  plain  im- 
plication from  that  clause  is  that  the  honest,  fair  judgment  and  deci- 
sion of  the  architect  in  the  premises  would  be  final  and  binding  on 
the  parties.  This  construction  is  fully  supported  by  the  decisions 
of  the  Supreme  Court  of  the  United  States  hereinbefore  cited. 

In  order  to  traverse  and  go  behind  the  decision  of  the  architect 
there  must  be  allegations  and  proof  of  fraud,  collusion  or  mistake 
upon  the  part  of  the  architect,  because  the  party  desiring  to  attack 
his  decision  is  endeavoring  to  set  aside  the  contract,  and  desiring 
such  equitable  relief  he  must  by  his  pleadings  and  proof  bring  him- 
self within  the  scope  and  authority  of  a  court  of  equity.  In  the 
absence  of  sucli  a  plea  defendant  would  have  no  authority  to  ques- 
tion the  decision  of  the  architect  to  whom  the  parties  had  submitted 
all  matters  of  construction.  "The  owner  has  no  right  to  complain 
since  the  architect  was  selected  by  him  and  charged  by  him  with 
this  very  power;  the  builder  has  no  right  to  complain  since  he  took 
the  work  on  this  very  condition."  (Whart.  Con.,  594;  McAlpine  v. 
Academy  (Wis.),  78  N.  W.,  173.) 

While  the  principles  of  law,  as  herein  enunciated,  are  well  set- 
tled, they  can  not  be  invoked  in  this  case  because  Green,  the  archi- 
tect named  in  the  contract,  never  accepted  the  work  done  by  plain- 
tiff, or  expressed  his  satisfaction  with  it,  or  stated  that  it  was  in 
compliance  with  the  terms  of  the  contract.  He  testified:  "I  saw 
the  completed  work  done  by  the  Kettler  people,  and,  as  I  saw  it,  it 
was  not  completed.  .  .  .  My  relations  with  Mr.  O'Neil,  as  his 
architect,  ceased  about  the  24th  day  of  June,  as  near  as  I  can  rec- 
ollect; don't  think  the  castings  had,  at  that  time,  been  completed; 
I  know  they  hadn't,  because  they  haven't  been  completed  yet.  .  .  . 
I  never  passed  judgment  on  these  doors  as  they  were  finally  com- 
pleted, and  did  not  accept  them  for  the  plaintiff  in  this  case." 

Plaintiff  having  failed  to  6how  that  the  work  was  done  to  the 
satisfaction  of  the  architect  has  no  just  ground  for  objecting  to  the 
testimony  of  other  architects  as  to  the  condition  of  the  work,  and 
the  court  did  not  err  in  admitting  it.  Plaintiff  proved  by  Green, 
the  architect  named  in  the  contract,  that  the  work  was  not  completed 
according  to  the  contract. 

The  court  submitted  the  cause  to  the  jury  on  the  basis  of  the 
decision  of  the  architect  being  final,  and  there  was  nothing  in  the 
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instructions  to  mislead  the  jury,  and  it  was  not  error  to  refuse  the 
special  instructions  requested  by  plaintiff.  The  jury  must  have  been 
convinced,  under  the  charge,  that  the  architect  had  not  approved  the 
work  done  by  plaintiff  and  that  it  did  not  meet  the  demands  of  the 
contract,  and  made  those  findings  the  basis  of  the  verdict.  The  evi- 
dence was  ample  to  sustain  the  verdict. 

We  do  not  think  the  charge  could  have  led  the  jury  to  believe  that 
plaintiff  could  not  recover  unless  the  mausoleum  was  erected  in  all 
its  parts  to  the  satisfaction  of  the  architect.  The  court  confined  the 
inquiry  to  the  contract  which  confined  plaintiffs  obligation  to  the 
doors  and  matters  connected  therewith.  There  was  no  contradiction 
between  the  different  parts  of  the  charge. 

Green  was  discharged  by  the  defendant,  but  there  was  evidence 
that  it  was  done  with  the  knowledge  and  consent  of  plaintiff,  and  the 
appointment  of  other  architects  was  ratified  by  plaintiff.  There  was 
no  effort  to  show  that  plaintiff  was  deprived  of  any  right  by  the 
discharge  of  the  architect.  All  of  the  architects  swore  that  the  work 
was  not  in  compliance  with  the  terms  of  the  contract. 

Through  the  special  charges  requested  by  plaintiff  the  submission 
of  the  cause  was  placed  upon  the  same  basis  upon  which  it  was 
submitted  to  the  jury  by  the  court,  the  turning  point  being  that 
the  work  was  done  "agreeable  to  and  in  keeping  with  the  drawings, 
specifications,  notes,  figures,  details  and  drawings  as  prepared  by  L. 
S.  Green,  architect,"  and  executed  "to  the  satisfaction  of  the  said 
architect,  L.  S.  Green."  Plaintiff  can  not  now  complain  of  the  charge 
of  the  court  placing  the  decision  of  the  case  upon  those  issues. 

In  the  contract  plaintiff  agreed  to  make  the  doors  according  to  a 
design  in  "Winslow  Bros.  Co.'s  Catalogue,  on  page  214,  plate  2082 
&  2083"  and  the  uncontroverted  evidence  showed  that  they  were  not 
so  constructed.  Kettler  admitted  that  the  doors  did  not  follow  the 
design  in  the  catalogue.  He  also  swore  that  he  had  no  objection  to 
producing  the  doors  in  court  and  stated  that  he  had  gone  to  the 
mausoleum  and  carried  the  doors  off.  Under  the  circumstances  we 
do  not  think  that  it  was  improper  for  defendant's  counsel  to  comment 
on  the  fact  that  the  doors  were  not  exhibited  in  court.  If  the  argu- 
ment was  improper  it  could  not  have  injured  plaintiff  for  the  reason 
that  the  jury,  under  the  evidence,  could  not  have  rendered  any  other 
verdict  than  one  in  favor  of  defendant. 

We  do  not  think  the  cross-assignments  of  error  are  meritorious 
and  they  are  overruled.    The  judgment  is  affirmed. 


Writ  of  error  refused. 


Affirmed. 


W.  H.  Snow  v.  D.  L.  Gallup. 

Decided  November  17,  1909. 

1. — Trespass  to  Try  Title— Boundary— Mistake. 

The  issue  in  a  suit  of  trespass  to  try  title  being  one  of  boundary,  it  was 
permissible  for  defendant  to  prove  a  mistake  in  the  Held  notes  of  an  adjacent 
tract  of  land  and  the  true  position  of  a  line  of  said  tract  which  was  called 
for  in  his  own  deed  and  constituted  one  of  his  own  boundaries. 
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2. — Stale  Demand. 

The  doctrine  of  stale  demand  applies  only  to  equitable  relief. 

S. — Deed — Latent  Ambiguity. 

When  an  actual  survey  is  necessary  to  develop  the  fact  that  the  field  notes 
in  a  deed  do  not  close,  and  that  a  call  must  be  added  in  order  to  include  the 
number  of  acres  which  the  grantor  intended  to  convey,  the  ambiguity  is  a 
latent  one  and  may  be  corrected  by  parol  evidence. 

4. — Defense  at  Law— Stale  Demand. 

Facts  which  can  be  proved  in  defense  in  an  action  at  law  without  being 
Specifically  pleaded,  can  not,  when  pleaded,  convert  the  defense  into  an  equitable 
one  which  may  be  defeated  by  the  doctrine  of  stale  demand. 

5. — Deed — Unsold  Balance. 

For  the  purpose  of  identifying  the  unsold  balance  or  remainder  of  a 
large  tract  of  land,  evidence  may  be  introduced  of  the  tracts  previously  sold, 
and  the  party  claiming  such  remainder,  for  the  purpose  of  proving  the  true 
boundaries  of  such  tracts,  may  introduce  evidence  correcting  mistakes  in  the 
field  notes  of  such  tracts  as  contained  in  the  deeds  thereto,  and  this  may  be 
*  done  under  a  plea  of  not  guilty  in  trespass  to  try  title,  and  without  regard  to 
the  statutes  of  limitation  or  the  doctrine  of  stale  demand. 

6. — Deed — Designating  Grantee. 

A  deed  which  recites  the  payment  of  the  consideration  by  a  certain  party, 
and  covenants  to  defend  the  title  against  all  claims  to  said  party,  his  heirs  and 
assigns,  sufficiently  designates  the  grantee  in  the  deed. 

7. — Cases  Reviewed. 

Thomas  v.  Tompkins,  47  Texas  Civ.  App.,  592,  overruled;  Tompkins  v. 
Thomas,  54  Texas  Civ.  App.,  440,  followed. 

Appeal  from  the  District  Court  of  Tyler  County.  Tried  below  be- 
fore Hon.  W.  B.  Powell. 

Joe  W.  Thomas  &  W.  A.  Johnson,  for  appellant. — A  suit  for  a 
correction  or  reformation  of  a  deed  becomes  a  stale  demand  if  suffi- 
cient time  has  been  suffered  to  elapse  since  the  discovery  of  the  mis- 
take; and  it  will  be  presumed  that  the  parties  had  knowledge  of  a 
mistake  in  a  deed  from  the  date  of  its  execution,  unless  some  excuse 
or  reason  is  pleaded,  otherwise  silence  in  the  pleader  admits  of  this 
presumption:  That  after  a  period  of  fifty  years  laches  or  stale  de- 
mands bars  correction  of  mistakes,  unless  some  excuse  is  offered. 
Matthews  v.  Benevides,  18  Texas  Civ.  App.,  475  (writ  of  error  de- 
nied by  the  Supreme  Court),  and  authorities  cited  in  this  case; 
Simpkins  on  Equity,  pp.  438-441. 

The  plaintiff  was  not  a  party  to  the  deed  from  Cherry  to  Worsham, 
nor  was  the  defendant,  nor  are  they  alleged  to  have  been,  and  the 
land  attempted  to  be  conveyed  in  that  deed  is  no  part  of  the  land 
involved  in  this  suit,  therefore  no  allegations  of  mistakes,  errors  and 
intentions  not  disclosed  by  that  deed,  can  be  pleaded;  for  the  in- 
strument speaks  for  itself,  and  such  would  alter,  vary  and  contra- 
dict the  written  instrument,  and  no  intentions  can  be  imputed  to 
Cherry  differently  to  the  deed  itself.  Brokel  v.  McKechnie,  69 
Texas,  33;  IToran  v.  Long,  11  Texas,  233;  Matlock  v.  Glover,  63 
Texas,  235;  Flores  v.  Smith,  66  Texas,  115;  Faires  v.  Cockerell,  88 
Texas,  431. 
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The  defendant  can  not  plead  or  prove  any  facts  that  would  vary, 
alter  or  contradict  the  written  instrument  executed  by  Cheny  to 
Farrier.  The  instrument  itself  must  speak  the  intention  of  the  par- 
ties; if  the  instrument  be  vague,  ambiguous  and  uncertain,  relief  by 
suit  against  this  plaintiff  can  not  be  had,  and  if  on  its  face  there 
appears  a  patent  ambiguity,  it  should  be  declared  void.  Norris  v. 
Hunt,  51  Texas,  615;  Cammack  v.  Prather,  74  S.  W.,  354;  Douthit 
v.  Robinson,  55  Texas,  74;  Pfeiffer  v.  Lindsay,  66  Texas,  125;  Bas- 
sett  v.  Sherrod,  13  Texas  Civ.  App.,  333;  Myers  v.  Maverick,  27 
S.  W.,  952;  Curdy  v.  Stafford,  27  S.  W.,  824;  Crumbley  v.  Busse, 
11  Texas  Civ.  App.,  323;  Pierson  v.  Sanger,  51  S.  W.,  870;  Stipe  v. 
Shirley,  64  S.  W.,  1014. 

If  the  uncertainty  of  the  description  in  a  deed  be  patent  upon  the 
face  of  the  deed,  the  court  should  declare  such  deed  void.  If  it  be 
only  a  latent  ambiguity,  then  the  deed  and  the  parol  evidence  ex- 
plaining such  uncertainty  should  be  submitted  to  the  jury;  the 
identity  of  the  land  is  a  question  for  the  jury,  that  is,  the  deed 
should  go  to  the  jury  with  explanatory  parol  evidence.  Kingston 
v.  Pickins,  46  Texas,  101;  Ragsdale  v.  Robinson,  48  Texas,  396; 
Dwyre  v.  Speer,  8  Texas  Civ.  App.,  92;  Brown  v.  Chambers,  63 
Texas,  136. 

Terry,  Cavin  &  Mills,  for  appellee. — The  first  amended  original 
answer  of  appellee  upon  which  he  went  to  trial  was  not  in  any  sense 
a  suit  for  correction  or  reformation  of  a  deed.  There  was  no  alle- 
gation of  any  mistake  which  was  sought  to  be  used  as  a  ground  for 
reformation  of  the  deed.  The  answer  merely  alleged  that  by  inad- 
vertence one  call  in  the  deed  from  Cherry  to  Worsham  had  been 
omitted,  but  that  the  400  acres  sought  to  be  conveyed  thereby  had 
been  in  fact  marked  out  and  designated  on  the  ground,  and  the 
answer  in  substance  was  a  pleading  of  extrinsic  facts  by  which  ap- 
pellee sought  to  show  that  if  it  should  be  held  that  the  description 
contained  in  the  deed  to  Worsham  was  not  sufficient  upon  its  face, 
the  tract  of  land  sought  to  be  conveyed  thereby  could  nevertheless  be 
in  fact  located.  Consequently,  the  doctrine  of  stale  demand  or  laches 
has  no  application  in  this  case,  and  the  court  was  correct  in  over- 
ruling appellant's  special  exceptions,  numbered  seven  and  nine. 
McKeon  v.  Roan,  20  Texas  Ct.  Eep.,  317;  Montgomery  v.  Carlton, 
56  Texas,  433;  Kingston  v.  Pickins,  46  Texas,  99;  Bainbolt  v.  March, 
52  Texas,  251;  McWhirter  v.  Allen,  1  Texas  Civ.  App.,  649;  Thomas 
v.  Tompkins,  47  Texas  Civ.  App.,  592. 

Even  if  it  should  be  held  that  there  was  any  error  in  the  court's 
failing  to  sustain  appellant's  exceptions  based  upon  stale  demand  or 
laches,  such  error  would  be  immaterial  in  this  case  in  view  of  the 
fact  that  the  deed  from  Cherry  to  Worsham  for  the  400-acre  tract 
shows  proper  description  of  the  land  conveyed  thereby  sufficient  on 
its  face  to  identify  the  same.  Thompkins  v.  Thomas,  54  Texas  Civ. 
App.,  440;  Mansel  v.  Castles,  S3  Texas,  414. 

"That  is  certain  which  can  be  made  certain."  It  is  perfectly  com- 
petent to  aid  the  description  contained  in  a  deed,  such  as  that  under 
consideration,  by  proof  of  extrinsic  facts.     The  extrinsic  facts  were 


1909.]  Snow  v.  Gallup.  575 

shown  by  appellee  when  he  introduced  in  evidence  the  deeds  from 
Cherry  to  Dillon  and  from  Cherry  to  Worsham.  When  the  deed  in 
question  is  considered  with  reference  to  such  additional  and  extrane- 
ous evidence,  its  admissibility  is  manifest,  and  the  court  therefore 
did  not  err  in  overruling  the  objection  of  appellant  to  its  admission. 
Pierson  v.  Sanger,  93  Texas,  162;  Blackburn  v.  McDonald,  1  Posey, 
355;  Hinzie  v.  Bobinson,  21  Texas  Civ.  App.,  9;  McKeon  v.  Boan, 
20  Texas  Ct.  Bep.,  317;  Montgomery  v.  Carlton,  56  Texas,  433; 
Douthit  v.  Bobinson,  55  Texas,  73;  Bainbolt  v.  March,  52  Texas, 
251;  Gallup  v.  Flood,  46  Texas  Civ.  App.,  644. 

NEILL,  Associate  Justice. — "Appellant,  plaintiff  below,  brought 
this  suit  in  the  nature  of  trespass  to  try  title  against  appellee,  de- 
fendant below,  on  November  1,  A.  D.  1907,  for  the  recovery  of  576 
acres  of  land,  a  part  of  the  Wm.  Cherry  headright  survey  in  Tyler 
County,  described  by  field  notes  set  out  in  his  pleadings.  Appellee 
answered  on  July  28,  1908,  by  general  demurrer,  general  denial,  and 
plea  of  not  guilty.  And  later,  on  August  14,  1908,  filed  his  amended 
answer,  which  consists  of  a  general  demurrer,  general  denial,  plea 
of  not  guilty,  and  specially  pleaded  his  title,  and  certain  deeds  al- 
leged to  have  been  executed  by  Cherry  conveying  by  him  of  certain 
lands  described  by  metes  and  bounds,  and  further  alleging  misde- 
scription by  inadvertence  on  the  part  of  Wm.  Cherry,  which  deeds 
are  of  date  1854  and  1855.  To  which  amended  answer  plaintiff 
filed  his  supplemental  petition  in  answer,  demurring  generally  and 
specially  thereto.  The  court  overruled  plaintiff's  general  demurrer 
and  special  exceptions  to  defendant's  amended  answer.  The  cause 
was  tried  before  a  jury.  The  court  peremptorily  instructed  the  jury 
to  find  a  verdict  in  favor  of  defendant.  A  verdict  and  judgment 
were  rendered  in  accordance  with  the  instruction  in  favor  of  de- 
fendant." 

This  statement  of  the  nature  and  result  of  the  suit,  copied  from 
appellant's  brief,  is  accepted  by  appellee  as  correct,  and  adopted 
by  us. 

Conclusions  of  Fact. — The  land  in  controversy  and  described  in 
plaintiff's  petition  is  part  of  a  survey  of  1476  acres  patented  to  Wil- 
liam Cherry  on  November  4,  1845.  Ellen  Cherry,  the  surviving 
wife  of  William,  who  died  in  1864,  inherited  his  estate.  She  died 
in  1895,  leaving  a  will,  which  was  duly  probated,  in  which  she  be- 
queathed to  W.  H.  Snow  all  the  real  and  personal  property  of  which 
she  died  seized  and  possessed.  The  plaintiff  claims  the  property  sued 
for  under  this  will. 

On  or  about  the  third  day  of  November,  1849,  the  said  Wm.  Cherry 
executed  and  delivered  to  Wm.  D.  Dillon  a  certain  deed  conveying 
a  tract  of  500  acres  of  land  out  of  said  1476  acres  of  land  so  patented 
to  him,  which  said  500  acres  of  land  is  described  in  and  by  said 
deed  as  follows,  to  wit: 

"Beginning  at  the  northeast  corner  of  said  tract  of  1476  acres  of 
land,  a  beech  2  inches  diameter  marked  *E.  C./  from  which  a  mag- 
nolia 24  inches  diameter  marked  'X/  bears  N.  68  W.  11.1  vrs.,  and 
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a  W.  oak  24>  inches  diameter  marked  'X/  bears  S.  42  E.  5.4  vrs.; 
thence  south,  with  the  east  line  of  said  survey  1756  vrs.;  thence 
west,  1608  vrs.;  thence  north,  1756  vrs  to  the  north  line  of  said 
grant  of  1476  acres;  thence  east,  with  north  line  of  said  grant, 
1608  vrs.  to  the  place  of  beginning." 

On  the  28th  day  of  August,  1854,  said  Wm.  Cherry  executed,  duly 
acknowledged  and  delivered  to  A.  B.  Worsham  a  certain  deed  con- 
veying the  following  described  property  out  of  the  said  1476  acres 
of  land  patented  to  said  Wm.  Cherry,  as  aforesaid,  to  wit:  "Begin- 
ning at  the  N.  E.  corner  of  a  survey  for  Elizabeth  Strong,  a  stake 
from  which  a  pine  15  inches  in  diameter  marked  'J.  P./  bears  S. 
72  W.  3  vrs.  distant,  also  a  pine,  15  inches  diameter  marked  'X' 
bears  N.  62  degrees  and  30  minutes  E.  1  vr.  distant;  thence  with 
the  eastern  boundary  line  of  said  survey  1000  vrs.  to  a  corner  of 
said  Cherry  survey,  a  stake  from  which  a  W.  oak  14  inches  diameter 
marked  'A.  N./  bears  N.  55  degrees  and  50  minutes  E.  7  vrs.  dis- 
tant, also  a  pine  12  inches  diameter  marked  'X/  bears  N.  67  W. 
7.6  vrs.  distant;  thence  east  with  said  Cherry  south  boundary  line, 
1217  vrs.  to  the  S.  E.  corner  of  said  Cherry  survey,  a  stake  from 
which  red  oak  5  inches  diameter  marked  CA.  B./  bears  N.  89  W. 
12.8  vrs.  distant;  also  a  W.  oak,  3  inches  diameter  marked  'X,'  bears 
S.  72  degrees  and  15  minutes  N.  11  vrs.  distant;  thence  north  along 
said  Cherry's  eastern  boundary  line  1456  vrs.  to  the  S.  E.  corner  of 
A.  B.  Hardin  survey.  Thence  west  and  south  far  enough  to  include 
400  acres  of  land." 

On  the  11th  day  of  June,  1855,  said  Wm.  Cherry  executed,  duly 
acknowledged  and  delivered  to  H.  M.  Farrier  a  certain  deed  convey- 
ing property  thereby,  which  is  described  in  said  deed  as  follows: 
"A  certain  parcel  or  tract  of  land,  being  and  situated  in  Tyler 
County,  situated  on  Cypress  Creek,  a  branch  of  Village  Creek,  being 
a  part  of  the  said  Cherry  headright,  beginning  at  the  boundary  of 
A.  B.  Worsham,  and  joining  survey  of  Ann  Fisher  and  Elizabeth 
Strong,  all  the  remainder,  say  576  acres,  grant  No.  390,  vol.  4, 
recorded  in  Tyler  County,  page  284  and  285,  25th  day  of  October, 
1850." 

In  the  description  in  the  deed  from  Cherry  to  A.  B.  Worsham.  it 
will  be  observed  that  the  field  notes  do  not  close,  because  the  last 
call,  necessary  to  enclose  the  area  of  the  400  acres  intended  to  be 
conveyed,  is  omitted.  It  was  the  evident  intention  of  the  grantor 
that  the  line  running  west  from  the  northeast  corner  of  the  400  acres 
described  should  be  extended  to  the  west  to  a  point  from  which  a 
line  running  south  to  the  south  line  of  the  Cherry  survey  and  thence 
east  with  said  south  line  of  said  survey  to  the  place  of  beginning 
in  the  Worsham  deed,  so  as  to  make  the  area  embraced  in  the  de- 
scription in  said  deed  amount  to  400  acres,  and  that  the  lines  of 
said  400-acre  tract  should  run  from  the  northeast  corner  of  the  same 
to  the  west  and  thence  to  the  south  to  the  south  line  of  the  original 
survey,  and  thence  east  to  the  beginning  in  such  a  manner  as  to 
embrace  400  acres,  but  by  inadvertence,  as  appears  from  the  face  of 
the  deed,  the  grantor  omitted  to  give  the  last  call  in  the  field  notes. 
It  also  appears  from  the  evidence  that  this  400-acre  tract  was  actually 
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surveyed  and  the  lines  marked  and  designated  as  above  described  at 
or  about  the  time  the  deed  was  made  by  Cherry  to  Worsham.  In 
view  of  these  indisputable  facts,  it  indubitably  appears  that  the  land 
in  controversy  is  the  576  acres  conveyed  by  William  Cherry  to  H.  M. 
Farrier.  The  uncontroverted  evidence  conclusively  shows  that  the 
defendant,  D.  L.  Gallup,  owns  and  holds,  through  mesne  conveyances, 
all  the  title  that  passed  to  H.  M.  Farrier  by  virtue  of  the  above- 
mentioned  deed  from  Cherry  to  him.  In  other  words,  the  defendant 
owns  the  land  in  controversy. 

Conclusions  of  Law. — 1.  Assignments  Nos.  1  and  2,  as  presented 
in  appellants  brief,  are  as  follows: 

1st.  "The  court  erred  to  the  prejudice  of  the.  plaintiff  in  over- 
ruling his  special  exception  or  demurrer  number  seven,  which  is  as 
follows,  to  wit:  'For  further  special  exception  to  defendants  amended 
answer  plaintiff  says  that  same  is  insufficient  in  law  and  equity, 
because  they  fail  to  show  that  they  have  no  complete  and  adequate 
remedy  at  law;  that  they  seek  to  correct  and  reform  deeds,  which 
are  remedies  in  equity,  without  showing  wherein  their  remedy  at 
law  is  inadequate  and  insufficient,  and  that  it  fails  to  show  why 
such  correction  and  reformation  have  not  been  made  before  this  time; 
they  allege  that  such  errors  were  made  in  the  vears  1854  and  1855, 
and  plaintiff  says  that  after  this  long  lapse  of  time,  for  over  fiftv 
years,  the  defendant  could  not  be  permitted  to  further  pursue  such 
remedies  as  it  seeks  herein  to  do  after  such  lapse  of  time  without 
showing  any  excuse  or  reason  for  such  delay/' 

2d.  "The  court  erred  to  the  prejudice  of  the  plaintiff  in  over- 
ruling his  special  exception  or   demurrer  number  nine." 

They  are  grouped  and  under  them  is  presented  this  proposition: 

"A  suit  for  correction  or  reformation  of  a  deed  becomes  a  stale 
demand  if  sufficient  time  has  been  suffered  to  elapse  since  the.  dis- 
covery of  the  mistake;  and  it  will  be  presumed  that  the  parties  had 
knowledge  of  a  mistake  in  a  deed  from  the  date  of  its  execution 
unless  some  excuse  or  reason  is  pleaded;  otherwise,  silence  in  the 
pleader  admits  of  this  presumption:  That  after  a  period  of  fifty 
years  laches  or  stale  demand  bars  correction  of  mistakes,  unless  some 
excuse  is  offered." 

Special  exception  number  seven  is  as  copied  in  the  first  assignment, 
and  number  nine  is:  "For  further  special  exception  to  defendant's 
answer,  plaintiff  says  defendant's  amended  answer  is  insufficient  in 
law,  wherein  he  pleads  specially  a  deed  from  Cherry  to  Dillon,  deed 
from  Cherry  to  Worsham,  and  a  deed  from  Cherry  to  Farrier,  and 
alleges  in  his  said  two  last  deeds  by  inadvertence,  omission  and  error 
that  they  fail  to  convey  the  land  that  defendant  alleges  was  the 
intention  to  be  conveyed,  because  all  said  deeds  are  foreign  to  this 
plaintiff's  title  to  land  he  has  sued  for,  and  because  whatever  the 
intentions  might  have  been  can  not  be  engrafted  into  said  deeds  to 
Farrier  and  Worsham  by  parol  evidence,  and  the  deeds  as  pleaded 
by  defendant  failing  to  state  that  which  defendant  alleges  the  grantor 
intended  to  state  is  improper  to  be  pleaded  against  plaintiff,  because 
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the  intentions  of  Wm.  Cherry,  the  grantor,  as  stated  in  the  deeds 
can  not  be  altered  and  changed,  and  if  such  instruments  are  unin- 
telligible and  uncertain  and  grossly  ambiguous  and  the  parties  to 
said  instrument  failed  to  make  a  contract  or  sale,  the  court  can  not 
now  make  a  contract  or  sale  for  them,  and  after  a  lapse  of  more  than 
fifty  years  matters  of  intention  of  the  grantor,  or  the  matters  of 
mistakes  and  errors  can  not  be  gone  into,  more  especially  without 
those  who  seek  to  make  correction  state  reasons  for  not  using  dili- 
gence within  a  reasonable  time   after  such  errors   were  made." 

In  his  answer  the  defendant  specially  pleaded  his  title  to  the 
land,  and,  in  order  to  identify  it  from  the  description  contained  in 
the  deed  from  Cherry  to  Farrier,  pleaded  the  omission  of  the  call  in 
the  grantor's  deed  to  Worsham,  and  the  actual  boundaries  of  the 
land  intended  to  be  conveyed  by  it,  as  it  is  shown  from  our  conclu- 
sions of  fact. 

From  these  assignments  it  is  evident  that  the  plaintiff  has  mis- 
taken the  office  and  purpose  of  the  allegations  in  the  answer  to  which 
the  exceptions  are  directed.  No  equitable  relief  is  sought  or  prayed 
for,  in  the  absence  of  which  the  doctrine  of  stale  demand  can  not 
be  invoked.  The  evident  purpose  of  the  allegations  was  to  prove 
the  real  boundary  lines,  as  actually  run  on  the  ground,  of  the  land 
intended  to  be  conveyed  by  Cherry  to  Worsham  (and  which  was  in 
fact  granted,  as  will  be  shown  in  considering  another  assignment) 
so  as  to  show  the  "boundary  of  A.  B.  Worsham"  at  which,  according 
to  the  description  in  the  deed  of  Cherry  to  Farrier,  the  land  con- 
veyed to  the  latter  began,  and  thus  identify  the  land  in  controversy 
as  the  property  of  the  defendant.  There  is  no  patent  ambiguity  in 
the  description  of  the  land  contained  in  the  deed  to  Worsham;*  but 
if  there  is  any  ambiguity  at  all  it  is  latent  and  such  as  can  be  ren- 
dered certain  by  parol  or  extrinsic  evidence.  It  was  not  essential 
to  the  introduction  of  such  evidence  that  the  matters  to  which  the 
exceptions  were  interposed  should  have  been  pleaded  at  all.  For 
such  evidence  would  have  been  admissible  for  the  purpose  of  identi- 
fying the  land  conveyed  to  Farrier  under  a  plea  of  "not  guilty ." 
(McKeon  v.  Roan,  106  S.  W.,  404.)  We  apprehend  that  it  was  only 
pleaded  for  the  purpose  of  meeting  the  views  of  the  court  expressed 
in  Thomas  v.  Tompkins  (47  Texas  Civ.  App.,  592),  which  have 
since  been  receded  from  (54  Texas  Civ.  App.,  440),  and  the  principle 
enunciated  in  McKeon  v.  Roan,  supra,  adhered  to.  Hence,  facts 
which  can  be  proved  in  an  action  at  law  without  being  specifically 
pleaded  can  not  when  pleaded  convert  the  defense  into  an  equitable 
one  which  may  be  defeated  by  the  doctrine  of  stale  demand,  as  can 
an  equitable  action  to  reform  a  deed. 

2.  Inasmuch  as  a  special  demurrer  includes  a  general  demurrer, 
what  we  have  said  in  disposing  of  the  preceding  assignments  re- 
quires us  to  likewise  overrule  the  third,  which  complains  that  the 
court  erred  in  overruling  plaintiff's  general  demurrer  to  defendant's 
answer. 

3.  The  fourth  assignment  of  error  is:  "The  court  erred  to  the 
prejudice  of  the  plaintiff  in  overruling  his  special  exception  or  de- 
murrer number  three,  which  is  as  follows:     '3d.     For  further  special 
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exception,  plaintiff  says  that  part  of  defendant's  first  amended  orig- 
inal answer  wherein  he  alleges  that  on  the  28th  day  of  August,  1854, 
Wm.  Cherry  executed  and  delivered  to  A.  B.  Worsham  a  deed  con- 
veying a  certain  tract  of  land  (following  with  the  description  on 
page  two  of  their  said  pleadings  and  following  said  description  with 
the  allegations  that  the  description  in  said  deed  was  inadvertently 
omitted,  that  is,  that  one  call  in  the  field  notes  of  said  land,  the 
last  call),  and  that  Wm.  Cherry,  the  grantor  in  said  deed,  intended 
that  the  line  running  west  from  the  northeast  corner  should  be  ex- 
tended to  the  west  to  a  point  from  which  a  line  should  be  run  south 
to  south  line  of  said  Cherry  survey,  and  thence  east  with  said  south 
line  of  said  Cherry  survey  to  place  of  beginning,  but  by  inadvertence 
Cherry  omitted  to  give  the  last  call  in  said  field  notes  and  failed  to 
show  that  it  was  his  intention  to  have  the  last  call  of  said  field 
notes  run  east,  and  he  alleges  that  400  acres  was  marked  out  and 
designated;  is  insufficient  in  law,  because  the  said  deed  to  Worsham 
and  the  land  attempted  to  be  described  therein  is  no  part  of  the 
land  involved  in  this  suit; -that  neither  the  plaintiff  nor  defendant 
herein  are  concerned  in  or  affected  by  said  deed;  that  the  description 
set  out  is  insufficient  and  does  not  describe  any  land  whatever,  and 
whatever  may  have  been  the  intention  of  Cherry  and  Worsham  would 
not  and  can  not  affect  plaintiff  and  defendant  herein  because  said 
400  acres  is  no  part  of  the  land  involved  in  this  suit,  and  because 
the  plaintiff  and  defendant  were  not  parties  to  such  contract  or  said 
deed  between  Cherry  and  Worsham,  nor  are  they  privies  to  such 
contract,  therefore  the  intention  of  Cherry  and  Worsham  can  not 
affect  the  parties  to  this  suit,  nor  can  any  error,  mistake  or  thing 
done  inadvertently  by  and  between  Cherry  and  Worsham  be  pleaded 
or  proved  by  the  defendant  in  this  suit;  nor  can  any  intention  be 
pleaded,  proved  or  imputed  to  said  Cherry  and  Wprsham  differently 
to  the  deed  itself,  because  such  would  vary,  contradict  and  alter  the 
terms  of  a  written  instrument  which  could  not  be  done  in  any  event, 
and  more  especially  so  if  such  is  purposed  to  affect  a  stranger  to 
such  instrument,  and  the  plea  that  said  400  acres  was  marked  out 
and  designated  does  not  and  should  not  affect  these  parties  because 
said  plea  does  not  allege  that  the  land  marked  out  and_  designated 
was  the  land  sold,  and  could  not  be  done  unless  said  written  instru- 
ment so  stated  itself/" 

It  is  followed  by  this  proposition:  "The  plaintiff  was  not  a 
party  to  the  deed  from  Cherry  to  Worsham,  nor  was  the  defendant, 
nor  are  they  alleged  to  have  been,  and  the  land  attempted  to  be 
conveyed  in  that  deed  is  no  part  of  the  land  involved  in  this  suit, 
therefore  no  allegations  of  mistakes,  errors  and  intentions  not  dis- 
closed by  that  deed,  can  be  pleaded,  for  the  instrument  speaks  for 
itself,  and  such  would  alter,  vary  and  contradict  the  written  instru- 
ment; and  no  intentions  can  be  imputed  to  Cherry  differently  to  the 
deed   itself." 

The  principle  enunciated  by  the  proposition  has  no  application  at 
all  to  a  case  of  this  kind,  as  is  apparent  from  the  pleadings  of  the 
parties  and  from  what  has  been  said  by  us  in  passing  upon  the  pre- 
ceding   assignments.     Anyway,   in   view   of  the   fact   that   the   deed 
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from  Cherry  to  Worshani  was  sufficient  upon  its  face  to  identify  the 
land  sought  to  be  conveyed  thereby  (Tompkins  v.  Thomas,  54  Texas 
Civ.  App.,  4±0;  Poitevent  v.  Scarborough,  117  S.  W.,  443;  Mansel 
v.  Castles,  93  Texas,  414),  the  ruling  of  the  court  on  the  third 
special  exception  is  wholly  immaterial  to  any  issue  involved  in  this 
appeal. 

4.  The  fifth  assignment  is:  "The  court  erred  to  the  prejudice 
of  the  plaintiff  in  overruling  his  special  exception  or  demurrer  num- 
ber four,  which  is  as  follows:  Tor  further  special  exception  to 
defendant's  first  amended  original  answer,  plaintiff  says  the  same 
is  insufficient  in  law  wherein  he  alleges  that  on  the  11th  day  of 
June,  1855,  Wm.  Cherry  executed,  acknowledged  and  delivered  to 
H.  M.  Farrier  a  deed  conveying  certain  property,  setting  out  the 
description  on  page  three  of  their  pleadings,  and  says  that  it  was 
the  intention  of  said  Cherry  to  convey  to  Farrier  his  entire  interest 
of  Wm.  Cherry  survey  that  he  owned  on  said  date  of  the  execution 
of  the  deed  to  Farrier  and  alleged  that  said  576  acres  was  marked 
out  and  designated  on  the  ground,  because  said  instrument  of  date 
June  11,  1855,  so  pleaded  by  defendant  as  shown  by  the  description 
set  out  in  defendant's  pleadings,  does  not  describe  any  land  what- 
ever, said  description  being  insufficient  and  void,  and  the  fact  that 
if  the  land  was  designated  and  marked  out  on  the  ground  said  deed 
does  not  designate  any  land  whatever,  and  a  tract  of  land  on  the 
Wm.  Cherry  survey  being  marked  out  would  not  aid  said  instrument; 
that  whatever  may  have  been  the  intention  of  Cherry  and  Farrier 
the  said  written  instrument  is  supposed  to  speak  such  intention,  and 
if  said  instrument  is  vague,  uncertain  and  unintelligible  the  de- 
fendant can  not  assume  that  their  intentions  were  as  pleaded  by 
them  unless  such  facts  appear  on  the  face  of  the  instrument  suffi- 
ciently to  show  that  such  was  in  fact  the  intention  of  the  parties/  * 

Under  it  this  proposition  is  advanced:  "The  defendant  can  not 
plead  or  prove  any  facts  that  would  vary,  alter  or  contradict  the 
written  instrument  executed  by  Cherry  to  Farrier.  The  instrument 
itself  must  speak  the  intention  of  the  parties;  if  the  instrument  be 
vague,  ambiguous  and  uncertain,  relief  by  suit  against  this  plaintiff 
can  not  be  had,  and  if  on  its  face  there  appears  a  patent  ambiguity, 
it  should  be  declared  void." 

It  was  not  sought  by  defendant  to  alter  or  vary  the  deed  from 
Cherry  to  Farrier,  but  to  identify  the  land  which  it  conveyed.  If 
there  was  any  ambiguity  in  its  description,  as  before  held,  it  was 
latent,  which  rendered  parol  extrinsic  evidence  admissible  to  relieve 
the  description  in  the  deed  of  such  ambiguity  by  identifying  the 
land  conveyed  by  the  instrument.  The  validity  or  invalidity  of  the 
deed  to  Worsham  has  nothing  in  the  world  to  do  with  the  question. 
The  description  it  contained  was  its  only  pertinency;  and  it  was 
pertinent  only  for  the  purpose  of  identifying  the  land  conveyed  to 
Farrier.  Suppose  the  omitted  call  had  been  contained  in  the  Wor- 
sham deed  and  some  other  omitted,  it  could  not  then  be  said  the 
line  called  for  could  not  be  taken  and  considered  in  connection  with 
the  Farrier  deed  to  identify  the  land  it  conveyed.  Though  such  line 
was   inadvertently  omitted,   it   is   apparent  from   the   deed,   in   con- 
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nection  with  extrinsic  evidence,  where  it  was.  Why,  then,  in  view 
of  the  maxim,  id  cerium  est,  quod  cerium  reddi  potest,  can  it  not 
be  shown  where  the  line  intended,  omitted  from  the  call,  actually 
was?  Justice  answers  that  its  ends  require  that  it  should  be.  And 
no  just  reason  can  be  perceived  why  it  should  not  be  taken  for  that 
purpose. 

5.  The  sixth  assignment  of  error  is:  "The  court  erred  to  the 
prejudice  of  the  plaintiff  in  overruling  his  special  exception  or 
demurrer  number  five,  which  reads  as  follows:  'For  special  excep- 
tion to  defendant's  amended  answer  plaintiff  says  the  same  is  in- 
sufficient in  law  and  equity  because  it  fails  to  allege  that  the  errors 
and  mistakes  made  by  Wm..  Cherry  in  executing  deeds  to  Worsham 
and  Farrier  were  mutual  mistakes  made  by  all  parties  to  such  trans- 
actions; it  fails  to  show  that  this  plaintiff  was  a  party  to  such  trans- 
actions; it  fails  to  negative  the  iact  that  Worsham  and  Farrier  or 
defendant  himself  were  negligent  or  that  they  did  not  contribute  to 
such  errors  and  mistakes/ " 

If  this  were  an  equitable  action  brought  by  someone  claiming 
under  the  Worsham  deed  against  another  claiming  through  or  under 
his  grantor  to  correct  the  mistake  in  the  deed,  we  could,  were  not 
the  mutuality  of  such  mistake  apparent,  perceive  some  force  in  an 
exception  to  a  bill  asking  such  relief  that  it  did  not  aver  that  the 
mistake  was  mutual  by  the  parties  to  the  instrument;  but,  in  a 
suit  like  this,  the  force  of  such  an  objection  to  an  answer  which 
incidentally  avers  such  mistake  of  omission  for  the  purpose  of 
identifying  another  tract  of  land,  the  deed  to  which  calls  for  the 
line  omitted  by  mistake  of  the  grantor  in  another  deed  to  an  ad- 
joining tract,  can  not  be  seen  at  all.  It  was  not  necessary  that 
plaintiff  should  have  been  a  party  to  the  transaction  in  which  the 
mistake  occurred;  nor  was  it  essential  that  either  Worsham,  Farrier 
or  the  defendant  should  be  free  from  negligence  causing  or  contrib- 
uting to  the  mistake,  so  far  as  it  affects  this  case.  Negligence  vel 
non  of  any  or  all  of  the  parties  mentioned  is  utterly  foreign  to  the 
purpose  for  which  such  mistake  was  pleaded  by  the  defendant.  But 
6ince,  as  we  have  held,  the  location  of  the  line  omitted  from  the 
deed  could  be  shown  without  pleading  the  mistake,  the  matters  in- 
volved in  this  assignment  are  purely  academic  and  may  be  thrown 
to  the  winds  to  be  toyed  with  as  entirely  worthless. 

6.  The  seventh  assignment  of  error  is  as  follows:  "The  court 
erred  to  the  prejudice  of  the  plaintiff  in  overruling  his  special  ex- 
ception or  demurrer  number  six,  which  reads  as  follows:  'For 
further  special  exception  plaintiff  says  that  defendant's  amended 
petition  is  insufficient  because  it  fails  to  show  how,  in  what  way,  the 
manner  or  by  whose  fault  the  errors  were  made  or  caused  to  be 
made,  or  why  or  the  reason  that  the  intention  was  not  expressed  in 
said  deeds  from  Cherry  to  Worsham  and  Farrier,  or  whose  fault 
such  errors  are  attributable  to/"  "How,  in  what  way,  the  manner, 
or  by  whose  fault  the  errors  were  made  or  caused  to  be  made,  or 
why  or  the  reason  that  the  intention  was  not  expressed  in  the  deeds 
from  Cherry  to  Worsham  and  Farrier,  or  to  whose  fault  such  errors 
are  attributable,"  are  matters  utterly  foreign  to  the  object  for  which 
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the  mistake  in  omitting  the  call  in  the  Worsham  deed  was  pleaded 
in  defendant's  answer,  and,  even  had  it  been  necessary  to  plead  such 
mistake,  the  "how,"  "what  way,"  "the  manner,"  etc.,  should  have 
found  no  place  in  defendant's  answer. 

7.  What  we  have  said  in  considering  the  first  two  assignments 
of  error  demonstrates  that  the  seventh  assignment,  which  complains 
of  the  court's  overruling  the  exception  to  defendant's  answer,  which 
was  to  the  effect  that  it  appeared  from  the  face  thereof  that  four 
years  had  elapsed  since  the  dates  of  the  deeds  from  Cherry  to  Wor- 
sham, and  of  the  former  to  Farrier,  and  that  therefore  it  was  ap- 
parent that  defendant's  action  was  barred  by  the  four  years  statute 
of  limitation,  is  not  well  taken.  The  defendant  had  not  pleaded  any 
cause  of  action,  nor  did  he  ask  any  affirmative  relief.  His  pleadings 
were  defensive  only.  By  reason  of  an  erroneous  ruling  upon  a 
matter  of  law  in  another  case  he  pleaded  certain  evidence  upon  which 
he  based  his  defense,  which  evidence  it  was  unnecessary  for  him  to 
plead  specifically,  because  it  could  have  been  introduced  under  his 
plea  of  not  guilty.  This  is  the  long  and  short  of  it.  We  know  of  no 
rule  of  limitation  that  bars  one  from  defending  against  a  legal  action 
brought  by  another  against  him;  nor  that  bars  him  from  introduc- 
ing  competent   evidence   that   goes   to   establish   his   defense   pleaded. 

8.  The  ninth  assignment  complains  of  the  court's  allowing  the 
defendant  to  introduce  in  evidence  the  deed  hereinbefore  mentioned 
from  William  Cherry  to  A.  B.  Worsham.  The  objection  being  that 
the  deed  is  void  on  account  of  insufficient  description  in  that  it  fails 
to  describe  any  land  whatever.  The  validity  of  the  same  deed  was 
attacked  upon  the  same'  ground  in  the  case  of  Tompkins  v.  Thomas, 
54  Texas  Civ.  App.,  440,  in  which  its  validity  was  sustained,  it 
being  adjudged  sufficient  in  its  description  to  identify  the  four  hun- 
dred acres  intended  to  be  conveyed  by  it.  This  being  true,  inasmuch 
as  all  the  remainder  of  the  1476-acre  tract  patented  to  Cherry  was 
conveyed  by  the  deed  to  Farrier,  it  was  necessary  to  prove  such 
remainder  by  showing  what  land  of  the  original  survey  had  been 
conveyed  when  the  Farrier  deed  was  made.  As  Cherry  prior  to  that 
time  had  only  made  two  deeds,  the  one  for  500  acres  to  Dillon  and 
the  other  for  400  acres  to  Worsham,  there  remained  567  acres  of 
the  original  grant,  which  was  conveyed  to  Farrier  on  June  11,  1855. 
The  location  of  this  remainder  could  be  identified  by  locating  the 
tracts  of  land  conveyed  by  the  other  two  deeds,  for  whatever  land 
of  the  original  survey  not  included  in  such  deeds,  remained,  was 
conveyed  by  Cherry  to  Farrier.  Even  if  it  should  be  held  that  th$ 
description  contained  in  the  Worsham  deed  was  not  sufficient  on 
its  face,  it  was  clearly  admissible  in  evidence  when  taken  in  con- 
nection with  the  extraneous  facts  pleaded  and  proved  by  the  de- 
fendant. (McKeon  v.  Roan,  supra;  Montgomery  v.  Carlton,  56 
Texas,  433;  Kingston  v.  Pickins,  46  Texas,  99;  Rainbolt  v.  March, 
52  Texas,  251;  McWhirter  v.  Allen,  1  Texas  Civ.  App.,  649;  Thomas 
v.  Tompkins,  47  Texas  Civ.  App.,  592;  McCollum  v.  Buckner,  54 
Texas    Civ.    App.,    348.) 

9.  It  is  urged  by  the  tenth  assignment  that  the  deed  claimed 
by  defendant  to  be  from  Cherry  to  Farrier,  under  which  defendant 
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claims,  is  void  because  it  does  not  name  the  grantee.  The  instru- 
ment referred  to  is  as  follows:  "The  State  of  Texas,  County  of 
Liberty.  Know  all  men  by  these  presents,  That  I,  Wm.  Cherry,  of 
aforesaid  county  and  State,  for  and  in  consideration  of  $600  to  me 
in  hand  paid,  the  receipt  whereof  is  hereby  acknowledged,  by  H.  M. 
Farrier,  of  aforesaid  State  and  county,  do  by  these  presents  bargain, 
sell  and  guarantee  the  title  of  a  certain  parcel  or  tract  of  land  being 
and  situate  in  Tyler  County,  situated  on  Cypress  Creek,  a  branch 
of  Village  Creek,  being  a  part  of  said  Cherry  headright,  beginning 
at  the  boundary  of  A.  B.  Worsham  and  adjoining  surveys  of  Ann 
Fisher  and  Elizabeth  Strong,  all  the  remainder,  sav  576  acres,  grant 
No.  390,  vol.  4,  recorded  in  Tyler  County,  pages  284  and  285,  25th 
October,  1850,  the  title  of  the  above  described  lands  I  hereby  guar- 
antee and  forever  defend  against  all  claims  whomsoever  to  the  said 
H.  M.  Farrier,  his  heirs  and  assigns  forever.  Given  under  my  hand 
and  scroll  for  seal  this  11th  day  of  June,  1855.  Wm.  Cherry." 
Though  the  instrument  is  not  artistically  drawn,  we  think  it  suffi- 
ciently appears  from  its  face  that  H.  M.  Farrier  is  named  in  it  as 
the  grantee.     See   Vineyard   v.   O'Connor,   90   Texas,   63. 

10.  The  eleventh  assignment  is  directed  against  the  peremptory 
charge  of  the  court.  There  was  no  error  in  instructing  the  jury  to 
find  for  the  defendant.  For  under  the  undisputed  evidence  no  other 
verdict   could   have  been   rightly   found,   nor   charge   properly   given. 

11.  Plaintiff's  motion   for   a  new  trial   was  properly  overruled. 

12.  The  admission  of  the  evidence  complained  of  by  the  thir- 
teenth and  fourteenth  assignments  of  error  was  properly  admitted 
for  the  purpose  of  identifying  the  land  conveyed  by  Cherry  to  Farrier. 

There  is  no  error  in  the  judgment  and  it  is  affirmed. 

Affirmed. 


St.  Louis  Southwestern  Railway  Company  of  Texas  v.  Henby 

King. 

Decided  November  18,  1909. 

Justice  Court — Appeal — Costa — Judgment — Presumption. 

Where  plaintiff,  on  appeal  by  defendant  from  Justice  Court,  recovered  judg- 
ment for  a  less  amount  than  in  the  court  below,  with  all  costs  of  both  courts, 
it  will  not  be  presumed  that  reasons  existed  for  departing  from  the  rule  pre- 
scribed by  the  statute  (Rev.  Stats.,  art.  1436,  1438)  in  the  absence  of  any  show- 
ing in  the  record  of  the  grounds  for  so  adjudging  the  costs.  The  right  secured 
to  appellant  is  a  valuable  one,  not  to  be  disregarded  by  the  Appellate  Court 
without  proper  cause,  nor  without  stating  the  reasons  therefor  so  as  to  enable 
their  sufficiency  to  be  reviewed. 

Appeal  from  the  District  Court  of  Morris  County.  Tried  below 
before   Hon.  P.  A.  Turner. 

Glass,  Estes  &  King,  for  appellants,  cited:  Rev.  Stats.,  art.  1436; 
American  Exp.  Co.  v.  Anderson,  92  S.  W.,  1039;  Cunningham  v. 
Skinner,  97  S.  W.,  509;  Kessler  v.  Burkell,  99  S.  W.,  173;  Lumpkin 
v,  Williams,  119  S.  W.,  917, 
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No  briefs  for  appellee  reached  the  reporter. 

WILLSON,  Chief  Justice. — In  a  Justice  Court  of  Morris  County 
appellee  recovered  a  judgment  against  appellant  for  $150  and  costs. 
The  County  Court  of  the  county  being  without  jurisdiction  in  such 
cases,  appellant  appealed  to  the  District  Court,  where  a  judgment 
against  it  in  appellee's  favor  for  $115  and  costs  was  rendered.  Prom 
the  latter  judgment  this  appeal  is  prosecuted.  The  contention  is 
that  the  judgment  is  erroneous  in  that  it  adjudges  the  costs  of  both 
the  Justice  and  the  District  Court  against  appellant,  notwithstand- 
ing the  judgment  of  the  latter  court  was  for  a  less  amount  than  the 
amount  of  the  judgment  rendered  in  the  Justice  Court.  The  statute 
declares  that  "in  cases  of  appeal  or  certiorari  taken  by  the  party 
against  whom  the  judgment  was  rendered  in  the  court  below,  if 
the  judgment  of  the  court  above  be  against  him,  but  for  a  less 
amount,  such  party  shall  recover  the  costs  of  the  court  above,  but 
shall  be  adjudged  to  pay  the  costs  of  the  court  below;  if  the  judg- 
ment be  against  him  for  the  same  or  a  greater  amount  than  in  the 
court  below,  the  adverse  party  shall  recover  the  costs  of  both  courts." 
1  Sayles'  Stat.,  art.  1436.  It  further  declares:  'The  court  may, 
for  good  cause,  to  be  stated  on  the  record,  adjudge  the  costs  other- 
wise than  is  provided"  in  the  article  quoted.  Id.,  art.  1438.  Why 
the  court  refused  to  adjudge  the  costs  as  directed  by  the  statute  does 
not  appear  from  anything  in  the  record.  He  may  have  had  "good 
cause"  for  so  refusing  and  for  adjudging  them  as  he  did.  But 
should  it  be  presumed  in  support  of  the  judgment  that  "good  cause" 
for  his  action  existed?  We  think  not.  Lumpkin  v.  Williams,  119 
S.  W.,  917.  The  right  conferred  by  the  statute  to  have  the  costs 
adjudged  as  it  directs  is  a  substantial  and  frequently  an  important 
one.  It  could  not  have  been  the  purpose  of  the  Legislature  to  leave 
its  enforcement  to  an  unchallengeable  discretion  on  the  part  of  the 
trial  judge,  else  it  would  not  have  required  that  his  reason  for  other- 
wise adjudging  them  should  be  "stated  on  the  record."  On  the 
contrary,  we  think  the  purpose  in  requiring  the  reasons  of  the  court 
to  be  so  stated  was  to  guard  against  the  exercise  by  him  of  an  arbi- 
trary discretion,  by  making  it  possible  for  a  litigant  affected  by  the 
ruling  always  to  know  why  the  direction  of  the  statute  was  ignored 
in  his  case,  and,  if  he  sees  proper  to  do  so,  to  present  for  review  in 
an  Appellate  Court  a  question  as  to  the  sufficiency  of  the  reasons 
influencing  the  court  to  so  ignore  the  direction  of  the  statute.  We 
are  inclined  to  believe  that  the  purpose  of  the  statute  can  be  more 
effectually  accomplished  by  indulging  a  presumption  that  "good 
cause"  did  not  exist,  when  none  is  "stated  on  the  record,"  than  by 
indulging  a  presumption  in  puch  a  case  that  "good  cause"  did  exist. 
In  no  other  way  now  occurring  to  us  can  the  right  of  a  party  who 
may  be  aggrieved  by  the  action  of  the  court  in  adjudging  costs  other- 
wise than  as  directed  by  the  statute,  to  relief,  be  better  protected 
and   enforced. 

The  judgment  of  the  lower  court  will  be  so  reformed '  as  to  ad- 
judge the  costs  accruing  in  the  District  Court  in  favor  of  appellant 
against  appellee,  instead  of  in  favor  of  the  latter  against  the  former, 
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and  as  so  reformed  it  will  be  affirmed.    The  costs  of  this  appeal  will 
be  adjudged  against  the  appellee. 

Reformed  and  rendered. 


Georgia  Ann  Lewis  v.  Texas  &  Pacipic  Railway  Company. 

Decided  November  19,  1909. 

1. — Contributory  Negligence— Pleading. 

Unless  plaintiff's  own  case  as  developed  by  him  supports  an  inference  of 
contributory  negligence,  it  is  a  matter  of  defense  which,  must  be  pleaded  to  entitle 
the  issue  to  be  submitted. 

9. — Same— Cross  Examination. 

The  fact  that  evidence  supporting  an  inference  of  contributory  negligence 
is  drawn  out  on  cross-examination  of  plaintiff's  witnesses  does  not  entitle  the 
issue  to  be  submitted  where  no  such  defense  was  pleaded. 

8. — Contributory  Negligence — Choosing  the  More  Dangerous  Method. 

The  mere  fact  that  a  certain  method  of  doing  work  was  adopted  by  the  party 
injured  thereby  instead  of  another  method  which  was  available  and  would  have 
prevented  the  injury,  does  not  render  such  act  contributory  negligence  as 
matter  of  law. 


It  was  error  to  charge  that  the  selection  by  the  servant  of  a  method  of  doing 
work  which  resulted  in  injury,  when  another  which  would  have  prevented  the 
injury  was  available,  would  preclude  recovery,  unless  the  way  selected  was  so 
obviously  hazardous  as  to  require  the  inference  of  contributory  negligence  to 
be  drawn  by  the  court  as  matter  of  law;  otherwise  the  inference  is  one  of 
fact  to  be  left  to  the  jury. 

5. — Assumed  Bisk — Pleading. 

That  the  injured  person  had  knowledge  of  defendant's  negligence  and  the 
dangers  therefrom,  and  hence  assumed  the  risk,  is  matter  of  defense  which  should 
be  pleaded  to  entitle  the  issue  to  be  submitted. 

Appeal  from  the  District  Court  of  Harrison  County.  Tried  below 
before  Hon.  W.  C.  Buford. 

M.  B.  Parchman  and  C.  E.  Carter,  for  appellant. — Contributory 
negligence  was  not  pleaded  and  not  in  issue.  Perez  v.  San  Antonio 
&  A.  P.  By.  Co.,  28  Texas  Civ.  App.,  255,  and  authorities;  Inter- 
national &  G.  N.  By.  Co.  v.  Wray,  43  Texas  Civ.  App.,  380;  Trout 
v.  McQueen,  62  S.  W.,  928;  Chicago,  B.  I.  &  P.  By.  Co.  v.  Stillwell, 
46  Texas  Civ.  App.,  647;  Smith  v.  Heitman  Co.,  44  Texas  Civ.  App., 
358;  Galveston,  H.  &  H.  By.  Co.  v.  Alberti,  47  Texas  Civ.  App.,  32; 
Missouri,  K.  &  T.  By.  Co.  of  Texas  v.  Foster,  87  S.  W.,  879. 

The  charge  as  to  choice  of  dangerous  method  was  on  the  weight 
of  evidence.  Ball  v.  City  of  El  Paso,  5  Texas  Civ.  App.,  221; 
Denham  v.  Lumber  Co.,  73  Texas,  78;  Bailway  Co.  v.  Briggs,  4 
Texas  Civ.  App.,  515;  Bailway  Co.  v.  Long,  4  Texas  Civ.  App.,  497; 
Bailway  Co.  v.  Grosscamp,  69  Texas,  547;  Bailway  Co.  v.  Hill,  71 
Texas,  459;  Bailway  Co.  v.  Lee,  70  Texas,  501;  Calhoun  v.  Bailway 
Co.,  84  Texas,  229;  Bailway  Co.  v.  Murphy,  46  Texas,  367;  Perez 
vf  San  Antonio  &  A.  P.  By.  Co.,  28  Texas  Civ.  App.,  255, 
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The  servant  may  assume  that  the  master  was  not  negligent.  Tay- 
lor, B.  &  H.  By.  Co.  v.  Taylor,  79  Texas,  104;  Houston  &  T.  C. 
By.  Co.  v.  McNamara,  59  Texas,  255;  Railway  Co:  v.  Dunham,  49 
Texas,  181;  Southern  Pac.  By.  Co.  v.  Markey,  19  S.  W.,  393. 

F.  H.  Prendergast,  for  appellee. — Where  some  or  all  the  facts 
showing  contributory  negligence  appear  from  the  plaintiffs  case  de- 
fendant does  not  have  to  plead  it.  Missouri  Pac.  By.  Co.  v.  Fore- 
man, 73  Texas,  318 ;  Gulf,  C.  &  S.  F.  By.  Co.  v.  Scott,  27  S.  W.,  827. 

HODGES,  Associate  Justice. — The  appellant  is  the  widow  of 
Charles  Lewis,  who  is  alleged  to  have  been  killed  while  in  the  em- 
ploy of  the  appellee  -  railway  company  by  reason  of  the  negligence 
of  the  company  in  not  furnishing  him  a  safe  place  in  which  to  per- 
form his  labors.  She  sues  for  damages  in  the  sum  of  $1990.  The 
testimony  shows  that  Lewis  was  employed  about  the  shops  of  the 
railway  company  in  the  city  of  Marshall;  that  it  was  a  part  of  his 
duty  to  carry  engine  pilots  from  a  place  in  the  yard  into  the  shops, 
where  they  were  put  upon  engines.  He  was  furnished  for  that  pur- 
pose a  two-wheeled  vehicle,  the  wheels  of  which  were  about  two  or 
three  feet  high.  The  pilots  were  placed  upon  this  vehicle  and  were 
by  the  men  carried  into  the  shop  and  were  unloaded  at  places  where 
they  were  to  be  used. 

On  the  occasion  of  the  injury  complained  of  Lewis  was  working 
with  two  other  employes,  James  Love  and  Will  Jackson.  According 
to  the  testimony  of  these  witnesses,  they  had  carried  a  pilot  from 
the  yard-  into  the  shop,  and  when  they  got  to  the  place  where  it  was 
to  be  unloaded  the  deceased  got  up  on  the  vehicle  and  attempted  to 
pull  the  pilot  over.  His  first  effort  resulted  in  failure.  The  second, 
however,  caused  the  pilot  to  come  over  toward  him,  and  as  he  stepped 
back  one  of  his  feet  landed  upon  an  iron  bolt  about  seven-eighths 
of  an  inch  in  diameter  and  about  two  feet  long,  which  was  lying  on 
the  floor  near  the  trucks.  This  bolt,  it  seems,  rolled  or  slipped  and 
caused  Lewis  to  lose  his  balance  and  fall,  and  the  pilot  fell  over  on 
top  of  him,  causing  the  injuries  from  which  he  died.  Both  witnesses 
testified  that  this  was  the  usual  method  of  unloading  the  pilots.  On 
cross-examination  they  stated  that  thev  did  at  times  unload  by 
raising  the  tongue  and  permitting  the  pilot  to  fall  off.  But  it  seems 
that  they  regarded  the  method  adopted  on  this  occasion  as  being 
easier  and  preferable.  They  also  on  cross-examination  testified  that 
there  was  a  crane  provided  by  the  railway  company  for  such  pur- 
poses, which  was  some  little  distance  away— eight  feet,  as  stated  by 
one  of  them.  Why  they. did  not  use  this  crane  does  not  clearly  ap- 
pear in  the  record.  The  case  was  tried  before  a  jury,  and  a  verdict 
rendered   in   favor   of   the   railway   company. 

Complaint  is  made  at  the  giving  of  charges  on  contributory  negli- 
gence. The  first  of  these  charges  is  as  follows:  "Again,  if  you 
believe  from  the  evidence  that  there  was  several  ways  to  remove  the 
pilot  from  the  wagon  or  trucks  some  of  which  were  safer  or  less 
hazardous  than  others  and  that  Lewis  knew  of  these  ways  and  he 
voluntarily  took  the  more  dangerous  or  hazardous  way  in  which  to 
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remove  the  pilot  from  the  trucks  then  you  will  find  for  the  defend- 
ant." It  is  claimed  that  this  submits  an  issue  not  raised  by  the 
pleadings,  and  is  also  on  the  weight  of  the  evidence.  We  think  the 
charge  is  subject  to  both  objections.  The  defendant  pleaded  only  a 
general  demurrer  and  a  general  denial.  Neither  the  pleadings  nor 
the  evidence  of  the  plaintiff  suggested  any  conduct  that  exposed  the 
deceased  to  the  charge  of  contributory  negligence  so  as  to  make  this 
defense  available  to  the  defendant  without  having  pleaded  it.  It 
is  true  there  was  some  testimony  tending  to  show  that  there  were 
other  ways  by  which  the  pilot  might  have  been  unloaded,  and  which 
were  probably  safer  than  the  one  adopted  on  this  occasion;  but  this 
evidence  was  elicited  on  cross-examination,  and  did  not  appear  from 
the  testimony  offered  by  the  plaintiff  in  the  case.  The  fact  that 
it  was  given  on  cross-examination  by  witnesses  who  had  testified 
for  her  did  not  make  it  her  evidence.  Where  neither  the  pleadings 
nor  the  evidence  of  the  plaintiff  develops  contributory  negligence  it 
must  be  pleaded  to  become  available  as  a  defense.  Missouri  Pac.  Ry. 
Co.  v.  Watson,  72  Texas,  633,  10  S.  W.,  731;  Murray  v.  Gulf,  C. 
&  S.  P.  Ry.  Co.,  73  Texas,  6,  11  S.  W.,  125;  Perez  v.  San  Antonio 
&  A.  P.  Ry.  Co.,  28  Texas  Civ.  App.,  255,  67  S.  W.,  137.  We  are 
also  of  the  opinion  that  this  charge  invaded  the  province  of  the 
jury.  The  mere  fact  of  selecting  the  more  dangerous  of  two  or 
more  ways  of  doing  a  given  act  does  not  as  a  matter  of  law  con- 
stitute contributory  negligence.  It  is  still  a  question  for  the  jury 
unless  the  facts  proved  show  the  selection  of  a  method  obviously 
more  hazardous  and  under  circumstances  such  as  would  justify  the 
court  in  concluding  as  a  matter  of  law  that  no  person  of  ordinary 
prudence  would  have  adopted  it. 

The  court  also  gave  the  following  charge,  which  is  complained  of: 
"Again,  a  person  can  not  recover  damages  from  another  on  account 
of  injuries  occasioned  by  his  own  negligence  or  want  of  care  to 
which  his  own  negligence  contributed,  and  it  is  the  duty  of  every 
person  to  use  his  senses  of  sight,  hearing  and  other  senses  to  protect 
himself  from  danger,  and  to  exercise  in  doing  this  such  a  degree  of 
care  as  an  ordinary  person  would  exercise  under  the  same  circum- 
stances; and  if  you  believe  from  the  evidence  in  this  case  that  the 
deceased  knew  of  the  bolt  lying  upon. the  floor,  if  you  find  it  was 
on  the  floor,  or  could  have  known  of  the  same  by  the  exercise  of 
ordinary  care  and  have  avoided  stepping  upon  same  and  the  injury 
which  might  result  therefrom  and  failed  to  do  so,  and  that  said 
failure,  if  any,  caused  or  contributed  to  cause  his  injury  and  death, 
then  you  will  find  for  the  defendant,  and  this,  although  you  should 
believe  the  defendant  was  negligent  in  the  first  instance  in  permitting 
the  bolt  to  remain  upon  the  floor  where  it  might  cause  injury/' 
This  presented  the  issue  of  assumed  risk  from  a  knowledge  of  the 
conditions  which  caused  the  injury.  The  burden  of  proving  such 
knowledge    rested    upon    the    appellee.      The    appellant    not    having 

{leaded  this  defense,  the  court  should  not  have  given  this  charge, 
nternational  &  G.  N.  Ry.  Co.  v.  Harris,  95  Texas,  346,  67  S.  W., 
315;  Missouri,  K.  &  T.  Ry.  Co.  v.  Jones,  35  Texas  Civ.  App.,  584, 
90  S.  Wv  852, 
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For  the  errors  discussed,  the  judgment  of  the  District   Court  is 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Tom  K.  Blewitt  v.  F.  M.  Greene. 

Decided  November  19,  1909. 

1. — Pleading — Supplemental  Answer. 

The  office  of  a  supplemental  answer  is  not  to  supply  allegations  which  should 
have  formed  a  part  of  the  original  answer,  but  to  reply  to  new  matter  in 
avoidance  thereof  set  up  in  a  supplemental  petition.  So  far  as  it  attempts 
the  former  object  it  is  subject  to  exception. 

8. — Vendor's  Lien — Failure  of  Title — Executed  Contract— Pleading. 

A  deed,  though  reserving  an  express  lien  for  purchase  money  notes,  is  an 
executed  contract,  so  far  as  concerns  the  right  of  the  vendee  to  avoid  payment 
by  reason  of  failure  of  title.  A  plea  setting  up  such  defense  must  show,  not 
merely  that  the  title  of  the  vendor  apparent  of  record  was  imperfect,  but  that 
the  superior  title  was  in  another  and  the  vendee  liable  to  eviction,  and  that 
he  had  not  undertaken  to  accept  an  imperfect  title  in  reliance  on  the  warranty 
of  his  grantor. 

3. — 8ame — Contract  for  Title  Good  of  Record. 

Though  the  vendee  might  defend  against  payment  of  purchase  money  on 
failure  of  the  vendor  to  furnish  abstracts  showing  good  title  in  himself  by  the 
records,  which  defense  he  had  plead,  no  error  in  this  respect  appeared  from 
sustaining  exceptions  to  a  further  and  insufficient  plea  by  him  of  actual  failure 
of  title.  Error  in  disallowing  the  former  defense  must  be  based  on  the  rulings 
on  that  issue,  such  as  the  rejection  of  evidence  offered  to  sustain  it. 

Appeal  from  the  District  Court  of  Cass  County.  Tried  below  before 
Hon.  P.  A.  Turner. 

O'Neal  &  Figures,  for  appellant. — A  note  given  as  purchase  money 
for  land  can  be  defeated  when  the  title  to  the  land  fails,  and  a  plea  of 
failure  of  consideration  is  a  complete  answer  to  a  suit  on  such  note. 
Appellant's  amended  and  supplemental  answer  sets  out  fully  a  failure 
of  consideration  and  a  meritorious  defense.  Taul  v.  Bradford,  20 
Texas,  264;  Hurt  v.  McKeynolds,  20  Texas,  595;  Littlefield  v.  Tins- 
lev,  22  Texas,  260,  26  Texas,  353,  11  Cyc,  1064;  Cooper  v.  Singleton, 
19  Texas,  260. 

O'Neal  &  Allday,  for  appellee. — The  court  did  not  err  in  sustaining 
the  plaintiff's  special  exception  to  that  portion  of  appellant's  answer 
setting  up  an  outstanding  title,  because  before  appellant,  who  is  in 
possession  of  the  lands  under  a  deed  with  warranty  conveying  the  land 
to  him,  in  order  to  defend  on  the  ground  that  the  title  to  the  land  has 
failed,  must  allege  and  prove  that,  beyond  doubt,  the  title  has  failed 
in  whole  or  in  part,  that  there  is  danger  of  eviction,  and  also  such  cir- 
cumstances as  would  prima  facie  repel  the  presumntion  that  at  the 
time  of  the  purchase  he  knew  and  intended  to  run  the  risk  of  the  de- 
fect. Haraldson  v.  Langford,  66  Texas,  113;  Johnson  v.  Long,  27 
Texas,  21;  De  Steaguer  v.  Pittman,  117  S.  W.,  481, 
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The  court  did  not  err  in  sustaining  the  plaintiffs  first  special  ex- 
ception  to  the  defendant's  first  supplemental  answer;  the  defendant 
can  not  set  up  an  outstanding  title  by  supplemental  answer,  but  must 
answer  the  plaintiff's  original  petition  by  an  original  answer  and 
amended  original  answers.  Strain  &  Swinburn  v.  Building  Company, 
80  Texas,  622;  McCrary  v.  Gains,  55  Texas,  485;  Howard  &  Hume 
v.  Windon,  86  Texas,  560. 

HODGES,  Associate  Justice. — On  the  ninth  day  of  January, 
1909,  the  appellee  filed  this  suit  against  the  appellant  to  recover  the 
sum  of  $1,500  due  on  a  promissory  note  executed  by  the  appellant  as 
a  part  of  the  purchase  money  of  certain  described  tracts  of  land  there- 
tofore conveyed  to  him  by  the  appellee.  The  petition  sought  a  fore- 
closure of  the  vendor's  lien  on  the  lands  conveyed,  as  well  as  a  personal 
judgment.  The  appellant  answered  by  a  general  demurrer,  general  de- 
nial, and,  among  other  special  defenses,  the  following:  "And  further 
specially  answering  the  plaintiff's  petition  and  cause  of  action,  says  that 
the  note  sued  on  herein  was  executed  by  defendant  to  plaintiff  in 
part  consideration  for  the  purchase  money  for  the  lands  described  in 
plaintiff's  petition,  and  that  plaintiff  warranted  the  title  to  said  lands, 
and  agreed  to  furnish  this  defendant  with  abstracts  of  title  to  said 
lands  showing  a  complete  and  perfect  record  title  to  all  of  said  lands 
in  the  plaintiff,  but  to  the  contrary  said  abstracts,  as  well  as  the  rec- 
ords of  Cass  County,  Texas,  shows  that  plaintiff  did  not  have  or  own 
a  complete  and  perfect  title  to  said  lands  which  he  agreed  to  convey 
to  this  defendant,  and  that  the  titles  to  said  lands  has  failed,  and 
that,  therefore,  the  consideration  for  the  execution  and  delivery  of  said 
note  herein  sued  on  to  the  plaintiff  by  this  defendant  has  wholly  failed, 
and  plaintiff  is  not  entitled  to  recover  thereon  against  this  defendant." 
The  appellee  filed  a  supplemental  petition  in  reply  to  the  appellant's 
answer,  in  which  he  "excepts  specially  to  that  portion  of  defendant's 
answer  wherein  the  defendant  avers  that  the  title  to  said  lands  has 
failed,  in  that  defendant  fails  to  aver  in  what  way  the  title  had  failed 
and  in  whom,  if  any  one,  the  outstanding  title  is  vested."  Other  mat- 
ters of  fact  were  also  pleaded,  not  necessary  here  to  notice.  This  ex- 
ception was  sustained  by  the  court;  and  thereafter  the  appellant  filed 
what  is  termed  his  "first  supplemental  answer,"  which  sets  up  sub- 
stantially the  following  defenses:  (1)  That  the  land  was  originally 
conveyed  to  Jane  Ritchie  in  1842,  and  there  was  nothing  of  record  to 
show  that  she  had  conveyed  any  part  of  the  land  to  any  one,  and  the 
record  did  not  show  who  were  her  heirs;  (2)  that  the  records  of  Cass 
County  show  that  William  Ritchie  and  wife  conveyed  588  acres  of  the 
Jane  Ritchie  survey,  beginning  at  a  designated  point,  but  there  was 
nothing  to  show  that  the  95  acres  involved  in  this  suit  was  a  part  of 
that  land;  also  that  the  deed  from  Ritchie  and  wife  was  irregular  and 
void  because  the  certificate  of  the  officer  failed  to  show  that  the  par- 
ties were  known  to  him  or  their  identity  proved  to  the  officer;  (3) 
because  the  abstract  of  title  and  the  records  of  Cass  County  failed  to 
show  any  conveyances  from  J.  B.  McReynolds  to  A.  B.  Hinckle  and 
wife,  or  any  other  person;  (4)  because  the  abstract  of  title  and  the 
records  of  Cass  County  show  that  Hinckle  and  wife  attempted  to  au- 
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thorize  one  MeReynolds  by  power  of  attorney  to  convey  the  land,  and 
that  this  is  void  because  a  married  woman  can  not  convey  land  by 
power  of  attorney;  (5)  because  it  is  shown  by  the  abstract  of  title  and 
the  records  of  Cass  County  that  in  the  conveyance  of  the  land  by 
J.  L.  White  to  Lee  Smith  in  1884  it  appears  that  there  were  two 
vendor's  lien  notes,  each  for  the  sum  of  $417.75,  which  do  not  appear 
to  have  been  paid;  (6)  that  the  records  show  in  the  conveyance  from 
L.  C.  Smith  to  J.  L.  Endsley,  in  1900,  that  there  is  a  vendor's  lien 
note  for  $800;  (7)  because  the  abstract  of  title  and  the  records  show 
that  in  the  conveyance  from  J.  L.  Endsley  and  wife  to  B.  J.  and  M. 
D.  Dodson,  December,  1901,  the  conveyance  recites  a  vendor's  lien  for 
two  purchase-money  notes  which  do  not  appear  from  the  Tecords  to 
be  paid;  (8)  that  the  records  do  not  show  that  J.  M.  Mc Reynolds 
ever  conveyed  the  land  to  any  one.  In  reply  to  this  the  appellee  filed 
his  second  supplemental  petition,  in  which  he  renewed  his  special  ex- 
ceptions to  the  amended  original  answer,  and  further  specially  ex- 
cepted to  this  additional  pleading,  for  the  following  reasons:  (1)  Be- 
cause it  was  an  attempt  to  plead  an  outstanding  title  to  the  lands  in 
controversy  by  a  supplemental  answer,  and  not  as  an  answer  to  the 
original  petition;  (2)  because  it  attempts  to  plead  that  the  title  to 
95  acres  of  the  Jane  Ritchie  survey  is  outstanding  as  set  out  in  the 
various  paragraphs  mentioned,  but  nowhere  alleges  in  whom  the  title 
is  outstanding  or  in  what  particular  the  title  has  failed;  (3)  because 
it  shows  no  defense  to  the  cause  of  action.  The  court  sustained  the 
exceptions.  The  case  was  tried  upon  the  remaining  pleadings,  result- 
ing in  a  judgment  for  the  appellee. 

The  complaint  is  that  the  court  erred  in  sustaining  appellee's  spe- 
cial and  general  demurrers  to  the  appellant's  amended  and  supple- 
mental answers.  The  first  paragraph  of  the  appellant's  special  an- 
swer sets  up  the  fact  that  at  the  time  he  agreed  to  purchase  the  land 
he  was  ignorant  of  the  appellee's  title,  but  was  assured  by  the  latter 
that  he  owned  a  complete  and  perfect  record  title,  and  would  at  once 
furnish  appellant  a  full  and  complete  abstract  showing  complete  record 
title,  certified  to  by  certain  named  attorneys.  He  charges  that  appellee 
failed  to  do  this,  but  had  furnished  him'  an  abstract  not  certified  to, 
and  one  which  showed  that  he  did  not  have  a  good  title  to  the  lands 
conveyed.  In  the  second  paragraph  of  the  special  answer  appears  the 
language  quoted,  a  portion  of  which  was  excepted  to.  It  is  evidently 
the  latter  part  of  the  second  paragraph  to  which  the  exception  is  di- 
rected— that  portion  which  avers  that  the  title  had  failed.  It  is  not 
clear,  from  the  peculiar  construction  of  the  sentence  as  it  appears  in 
the  record,  whether  appellant  intended  to  allege  a  failure  of  title  or 
that  the  records  and  abstract  show  a  failure  of  title.  It  seems  that 
counsel  for  appellee,  and  the  court,  construed  the  language  used  as  an 
averment  of  the  failure  of  title,  and  so  treated  it  in  their  exception 
and  in  the  judgment  entered  thereon.  In  either  event,  we  think  the 
court  properly  sustained  the  exception.  If  we  regard  the  instrument 
denominated  the  "first  supplemental  answer"  as  a  supplemental  an- 
swer and  as  containing  allegations  of  new  matter  not  embraced  in  the 
original  answer,  then  it  was  properly  stricken  out  by  the  court  on  ob- 
jection made.     The  office  of  a  supplemental  answer  is  not  to  supply 
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matter  which  should  have  formed  a  part  of  the  original  answer,  but  is 
restricted  to  replies  to  what  may  have  been  embraced  in  the  supple- 
mental petition  of  the  plaintiff.  It  can  not  be  made  to  serve  the 
purpose  of  aiding  the  defective  statement  of  the  defenses  set  up  in  the 
original  answer,  or  to  add  new  matter  which  could  only  be  available 
against  the  cause  of  action  as  stated  in  the  original  petition.  Townes 
on  Pleading,  306-309.  This  instrument  begins  as  follows:  "Now 
comes  the  defendant,  Tom  K.  Blewitt,  with  leave  of  the  court  first 
had  and  obtained,  and  files  this  his  first  supplemental  answer  in  reply 
to  the  plaintiffs  special  exception  to  defendant's  first  amended  orig- 
inal answer  filed  herein  on  the  3d  day  of  February,  1909,  and  says," 
etc.,  and  then  proceeds  with  the  specific  allegations  hereinbefore  men- 
tioned. Nowhere  else  is  there  any  language  employed  that  would  con- 
vey the  impression  that  this  pleading  was  intended  as  a  reply  to  the 
allegations  contained  in  the  plaintiff's  supplemental  petition;  nor  are 
the  facts  stated  such  as  might  be  construed  as  having  been  intended 
for  that  purpose.  They  could  in  no  sense  be  regarded  as  replying  to 
the  averments  of  fact  set  up  in  the  plaintiff's  first  supplemental  plead- 
ing. There  could  be  no  occasion  for  the  appellant  to  reply  to  the 
legal  objections  stated  in  the  appellee's  exception;  and  since  this  in- 
strument does  not  purport  to  do  more,  we  must  regard  it  either  as  a 
trial  amendment  intended  to  meet  the  objections  urged  in  the  first 
exception  or  as  a  second  amended  original  answer  intended  to  super- 
sede the  first  amended  original  answer.  To  give  it  the  latter  character 
would  place  the  appellant  in  the  attitude  of  having  abandoned  the  de- 
fenses contained  in  the  preceding  answer,  including  his  general  denial, 
and  the  grounds  upon  which  he  sought  affirmative  relief.  If  it  be 
treated  as  a  trial  amendment,  which  is  the  more  liberal  view,  then  it 
must  be  regarded  as  intended  to  meet  the  objections  urged  in  the 
special  exception  and  by  the  court  sustained.  It  is  immaterial 
whether  it  be  considered  an  effort  to  plead  a  failure  of  title,  or  to 
state  that  the  records  show  such  a  failure,  as  in  either  event  it  would 
be  stating  matter  insufficient  as  a  defense  in  this  suit.  The  right  of 
the  vendee,  in  sales  of  real  estate,  to  defeat  the  collection  of  the  pur- 
chase money  by  showing  the  existence  of  a  superior  outstanding  title, 
is  sustained  upon  principles  of  equity.  The  courts  proceed  upon  the 
ground  that  it  would  be  inequitable  to  compel  the  vendee  to  pay  the 
purchase  money  for  land  to  which  he  was  obtaining  no  title.  Rancho 
Bonito  Land  &  L.  S.  Co.  v.  North,  92  Texas,  75,  45  S.  W.,  995.  The 
rule  seems  to  be  that  where  the  vendee  holds  under  an  executed  con- 
tract of  conveyance  he  should  show  with  reasonable  certainty  that  there 
has  been  a  failure  of  title  in  whole  or  in  part;  that  there  was  danger 
of  eviction;  and  also  such  facts  as  would  prima  facie  repel  the  pre- 
sumption that  at  the  time  of  purchase  he  knew  and  intended  to  as- 
sume the  risk  of  the  defect.  Cooper  v.  Singleton,  19  Texas,  261; 
Luckie  v.  McGlasson,  22  Texas,  283;  Tarpley  v.  Poage,  2  Texas,  139; 
Haralson  v.  Langford,  66  Texas,  113,  18  S.  \V.,  339;  Ogburn  v.  Whit- 
low, 80  Texas,  239,  15  S.  W.,  807;  Groesbeck  v.  Harris,  82  Texas, 
416,"  19  S.  W.,  850;  Woodward  v.  Rodgers,  20  Texas,  176.  The  con- 
veyance under  which  the  appellant  acquired  the  land  in  controversy 
is  an  executed  contract  within  the  meaning  of  this  rule,  for  the  pur- 
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pose  of  determining  what  defenses  he  may  set  up  in  an  action  to  re- 
cover the  purchase-money.  Ogbura  v.  Whitlow,  80  Texas,  239,  15  S. 
W.,  807;  Carey  v.  Starr,  93  Texas,  515,  56  S.  W.,  325;  Brown  v. 
Montgomery,  89  Texas;  250,  34  S.  W.,  443.  Nowhere  does  the  appel- 
lant allege  that  there  is  an  outstanding  title,  nor  does  he  deny  that  the 
appellee  had  a  good  and  perfect  title.  Neither  does  he  attempt  to  aver 
any  facts  which  would  indicate  that  he  was  in  danger  of  eviction. 
Stating  what  the  records  of  Cass  County  show  with  reference  to  the 
appellee's  title  is  not  the  legal  equivalent  to  a  positive  averment  that 
he  has  no  title,  or  that  his  title  is  defective  or  imperfect.  The  record 
may  furnish  evidence  of  those  facts  from  which  a  jury  might  con- 
clude that  the  title  had  failed,  or  was  bad,  but  such  evidence  when 
offered  would  not  be  conclusive.  The  appellee  might  have  a  perfect 
title  and  still  the  records  fail  to  show  it.  The  pleading  of  what  the 
records  show  is  therefore  merely  a  statement  of  what  might  be  re- 
ceived as  evidence,  and  not  the  averment  of  the  essential  facts  neces- 
sary to  be  proved  by  evidence. 

We  do  not  wish  to  be  understood  as  holding  that  where  the  vendor 
contracted,  as  one  of  the  conditions  upon  which  payment  was  to  be 
made,  that  he  would  furnish  to  the  vendee  a  complete  and  perfect  rec- 
ord title  to  the  property,  that  a  failure  to  do  so  would  not  be  a  good 
defense.  That  question  is  not  here  involved.  That  part  of  the  ap- 
pellant's answer  which  sets  up  the  failure  to  furnish  an  abstract  show- 
ing a  good  and  perfect  title  was  not  disturbed  by  the  exceptions  sus- 
tained. The  judgment  of  the  court  sustaining  the  exception  should 
be  construed  as  going  no  further  than  the  exception  itself.  If  appel- 
lant was  deprived  of  the  privilege  of  showing  a  failure  to  perform 
this  alleged  promise,  by  the  exclusion  of  germane  testimony  offered 
for  that  purpose,  the  error,  if  any,  was  in  the  refusal  to  permit  the 
introduction  of  the  testimony,  and  not  in  sustaining  the  exceptions 
mentioned.    No  complaint  has  been  made  of  any  such  rulingB. 

We  do  not  think  the  court  erred  in  overruling  the  application  for  a 
continuance.  The  judgment  of  the  District  Court  is  therefore  af- 
firmed. 

Affirmed. 


William  Carlisle  et  al.  v.  Mrs.  S.  E.  Oibbs  et  al. 

Decided  November  20,  1909. 

1. — Evidence— Declarations  of  Assignor  of  Land  Certificate— When  Inadmissible. 

Testimony  as  to  the  declarations  of  the  assignor  of  a  land  certificate,  made 
after  the  death  of  the  assignee  and  in  the  absence  of  his  heirs  and  assigns  and 
when  the  assignor  was  not  in  possession  of  the  land  located  by  virtue  of  said 
certificate,  to  the  effect  that  the  assignment  of  said  certificate  by  her  was  in 
trust,  or  was  intended  to  convey  only  on  undivided  interest  in  the  certificate 
would  not  be  admissible  in  evidence  in  a  suit  between  parties  claiming  under 
the  assignor  against  oarties  claiming  under  the  assignee,  for  the  purpose  of 
showing  that  the  title  to  the  whole  of  the  certificate  did  not  pass  by  the  assign- 
ment.   Such  declarations  are  hearsay  and  self-serving. 

9. — Same — General  Reputation. 

The  issue  being  whether  or  not  an  assignment  of  a  land  certificate,  absolute 
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on  its  face  and  for  the  whole  certificate,  was  intended  to  be  a  conveyance  in 
trust  or  for  only  an  undivided  interest  in  the  certificate,  testimony  as  to  general 
reputation  in  the  neighborhood  of  the  land  was  admissible  upon  the  bare  fact 
that  the  assignor  notoriously  claimed  the  land  after  it  was  patented;  but 
testimony  as  to  the  opinion  of  the  community  in  general  upon  the  validity  of 
the  assignor's  claim  was  not  admissible  for  any  purpose. 

3. — Presumption  of  Conveyance — Charge. 

In  a  suit  by  persons  claiming  under  an  original  grantee  of  a  land  certificate, 
against  those  claiming  as  heirs  and  assigns  of  an  assignee  of  the  certificate 
and  patentee  of  the  land,  a  charge  upon  the  presumption  of  a  grant  or  convey- 
ance prior  to  the  adoption  of  the  common  land  in  Texas,  considered  and  approved. 

Appeal  from  the  District  Court  of  Trinity  County.  Tried  below 
before  Hon.  S.  W.  Dean. 

Hill  &  Hill  and  J.  P.  Stevenson,  for  appellants. — ^The  court  eired  on 
the  trial  in  excluding  defendants'  evidence  and  not  allowing  the  an- 
swers of  defendants'  witness,  W.  D.  Hood,  to  be  read  in  evidence  (by 
deposition). 

The  statement  of  Polly  Eyan  to  witness  W.  D.  Hood,  in  explanation 
of  her  title,  showing  how  she  acquired  the  land,  being  consistent,  and 
explaining  her  long  possession  of  it,  and  the  non-claim  of  James  Mc- 
Kim  and  his  heirs,  was  part  of  the  res  gestae,  original  evidence,  and 
therefore  admissible.  Carlisle  v.  Gibbs,  44  Texas  Civ.  App.,  203; 
Hickman  v.  Gillum,  66  Texas,  316;  Wells  v.  Burts,  3  Texas  Civ.  App., 
430,  419;  Hooper  v.  Hall,  30  Texas,  159;  Walker  v.  Pittman,  18  Texas 
Civ.  App.,  524;  Brown  v.  Kenyon,  108  Ind.,  283,  9  N.  E.  R„  283- 
284;  Darby  v.  Bice  (So.  C),  2  Nott.  &  McC,  596;  Applegate  v.  Mc- 
Clung,  10  Kw,  304-;  Cannon  v.  Stockmon,  95  Am.  Dec,  208;  Anderson 
v.  McPike,  86  Mo.,  293. 

On  the  trial  of  this  case  appellants'  witness,  Mrs.  Mary  Turner, 
testified  that  she  resided  in  Polk  County,  four  miles  east  of  Corrigan ; 
was  born  in  1843;  knew  Polly  Ryan  in  her  lifetime — she  was  witness' 
grandmother.  Witness'  maiden  name  was  Youngblood;  Nancy  Young- 
blood,  daughter  of  Polly  Ryan,  was  witness'  mother,  and  her  father 
was  Jack  Youngblood.  When  witness  first  recollects  anything  they 
were  living  in  Polk  County,  and  Polly  Ryan  was  living  in,  and  a 
member  of,  the  family.  When  Polly  Ryan  died  witness  was  twenty 
years  or  more  of  age.  Witness  has  heard  her  grandmother,  speak  as 
ito  the  ownership  or  claim  of  ownership  of  the  Polly  Ryan  league.  She 
always  claimed  it.  Witness  had  heard  her  mention  it  time  and  again, 
up  to  the  time  she  died.  She  always  claimed  to  be  the  owner  of  it. 
Appellants'  counsel  asked  this  witness,  Mrs.  Mary  Turner,  to  state 
what,  if  anything,  she  ever  heard  her  grandmother,  Polly  Ryan,  say 
about  the  transfer  of  her  league  and  labor  of  land,  and  to  state  all 
that  her*  grandmother  said  about  this,  and  to  whom  she  assigned  or 
transferred  the  land,  if  an.y  one,  and  what  was  the  consideration.  Ap- 
pellants' counsel  expected  to  prove,  and  could  have  proven  by  this  wit- 
ness, that  Polly  Ryan  told  her  (Mary  Turner)  that  she,  Polly  Ryan, 
had  assigned  to  James  McKim  one-third  6t  her  league  and  labor  of 
land  in  consideration  of  his  paying  the  taxes  and  keeping  up  the  land. 

Vol  LVII  Civil— 38. 


594  Texas  Civil  Appeals  Reports,  Vol.   57.     [November, 

Appellees'  counsel  objected  to  the  question,  because  it  sought  to  elicit 
an  answer  from  the  witness  wThich  would  be  immaterial,  irrelevant 
and  hearsay;  that  anything  that  Polly  Ryan  stated  to  witness  about 
assigning  or  transferring  a  portion  of  the  land,  showing  that  she  re- 
tained the  balance,  would  be  self-serving  as  to  Polly  Ryan,  and  not 
made  in  the  presence  of  James  McKim.  The  court  sustained  the  ob- 
jection and  ruled  that  the  witness  could  not  answer  the  question,  to 
which  ruling  of  the  court  appellants,  by  counsel,  excepted,  and  saved 
the  issue  by  bill  of  exception.  We  submit  that  the  evidence  of  this 
witness,  excluded  by  the  court,  was,  under  the  facts  of  this  case,  ad- 
missible, and  should  have  been  allowed  to  go  to  the  jury. 

We  refer  to  authorities  cited  in  this  brief  under  our  first  proposi- 
tion. Also  the  following:  Res  gestae;  verbal  acts;  can  not  be  tied 
down  as  to  time;  the  court  must  judge  from  all  the  circumstances  of 
the  case.  11  Er^yc.  Ev.,  p.  382  (2) ;  Rdwson  v.  Haigh,  2  Bing. 
(Eng.),  99. 

Real  test:  Whether  the  declarations  concerning  all  the  circum- 
stances was  spontaneously  made  without  premeditation,  and  can  be  re- 
garded as  trustworthy.  11  Ency.  Ev.,  p.  335  (13). 
-  No  hard  and  fa3t  rule  can  be  laid  down  applicable  to  each  case. 
The  court  must  determine  from  the  facts.  11  Ency.  Ev.,  p.  321  d,  and 
note  2. 

The  undisputed  evidence  in  this  case  shows  that  Polly  Ryan  and  her 
children  actually  occupied  this  land  before  and  after  the  patent  of 
1845.  That  two  of  her  sons,  James  Ryan  and  Nathan  Ryan,  died  on 
the  land  in  1849.  That  some  of  Polly  Ryan's  grandchildren  were  born 
on  the  land  while  occupied  by  her  and  her  children.  The  admission 
of  James  McKim  in  his  deed  to  G.  L.  Martin  of  April'17,  1850,  shows 
that  McKim  bought  of  Polly  Ryan  one-third  of  her  league  and  labor. 
James  McKim  and  Polly  Ryan's  answer  in  the  Jackson  suit  of  Novem- 
ber 4,  1852,  admits  that  they  owned  the  land  jointly,  and  that  it  had 
been  their  joint  property  since  May  20,  1838,  up  to  the  time  of  filing 
their  said  answrer,  and  since  the  certificate  issued  March  1,  1838,  and 
since  it  was  surveyed  under  the  certificate  April  13,  1838-,  and  at  the 
time  the  patent  issued  October  29,  1845.  This  statement  in  their  plea 
is  supported  by  the  entire  evidence  in  this  case,  excepting  only  the 
statement  of  Major  McKim  that  his  father  claimed  the  land,  which  is 
unsupported  by  any  of  the  facts  in  this  case.  Therefore,  the  state- 
ments of  Polly  Ryan  to  her  granddaughter  Mary  Turner  concerning 
her  title  to  and  how  she  acquired  the  land,  are  admissible  as  res  ges- 
tap,  and  explanatorv  of  her  acts  and  the  acts  of  her  children  in  posses- 
sion of  the  land.  "Brown  v.  Kenyon,  108  Ind.,  283,  9  N.  E.,  283; 
Rwettenham  v.  Leary,  18  Hun,  284.  We  refer  to  our  authorities  cited 
under  first  proposition. 

Because  the  witnesses  in  this  case  stated  that  it  was  the  general  un- 
derstanding that  Polly  Ryan  and  those  claiming  under  her  owned  the 
land  in  question,  is  no  reason  why  this  evidence  should  be  excluded, 
because,  as  appellees  claim,  that  title  to  land  can  not  be  proved  by 
statement  that  the  land  is  owned  by  Polly  Ryan  and  those  under 
her.  We  know  from  common  observation  in  life  that  land  is  spoken 
of  as  owned  by  some  party  who  is  generally  known  as  claiming  it,  es- 
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pecially  bo  when  there  are  no  adverse  claimants.  None  of  these  wit- 
nesses were  speaking  for  themselves,  claiming  that  they  owned  the 
land;  and  had  they  done  so,  it  has  been  held  by  the  courts,  "Whilst 
the  fact  that  a  party  asserted  that  land  belongs  to  her  would  be  no 
evidence  of  title,  yet  it  would  be  the  best  possible  evidence  that  she 
claimed  it."  So,  in  this  case,  the  general  notoriety  in  the  community 
of  the  Polly  Evan  land,  that  it  belonged  to  Polly  Ryan  and  those  un- 
der her  is  the  strongest  possible  evidence  that  Polly  Ryan  and  those 
under  her  claimed  to  own  the  land,  and  not  James  McKim  or  those 
under  him.  Western  U.  Tel.  Co.  v.  Hearne,  7  Texas  Civ.  App.,  70; 
Hickman  v.  Gillum,  66  Texas,  316. 

Tt  has  been  held  by  unquestioned  authority  that  a  witness  may  tes- 
tify •  that  he  had  known  the  lands  in  dispute  for  upwards  of  forty 
years,  and  that  the  general  repute  as  to  the  ownership  was  in  a  cer- 
tain party,  and  that  the  witness  had  never  heard  of  any  claim  of 
title  by  or  under  another  party  named.  Schauber  v.  Jackson,  2  Wend., 
19,  20;  Abbott's  Trial  Ev.,  2d  ed.,  note  4,  page  201. 

A  deed  presumed  when  the  conduct  of  parties  for  a  long  period  of 
time  can  be  reasonably  explained  only  on  -the  assumption  that  such  a 
deed  did  exist.  In  this  case  the  acts  of  James  McKim  and  Pollv 
Ryan  can  only  be  explained  upon  the  presumption  that  James  McKim 
and  Polly  Ryan,  in  some  way  between  themselves,  did  settle  by  a  deed 
or  parol  sale,  or  in  some  other  way,  to  show  that  Polly  Ryan  was  en- 
titled to  the  land,  clear  of  conflict  now  in  question.  Brown  v.  Oldham 
(Sup.  Ct.  Mo.,  1894),  27  S.  W.,  411;  2  Wharton's  Evidence,  sec. 
1338,  and  note  5;  Lawson  on  Presumptive  Evidence,  rule  86,  p.  475; 
see  also  pp.  478,  479;  Abbott's  Trial  Evidence  on  Facts,  2d  ed.,  pp. 
368,  369. 

Andrews,  Ball  &  Streetman,  Hayne  Nelmr  and  Dean,  Humphrey  <£ 
Powell,  for  appellees. — The  trial  court  did  not  err  in  sustaining  the 
objection  of  plaintiffs  (appellees)  to  the  answers  of  the  witness  W.  D. 
Hood,  taken  by  deposition  January  17,  1903;  when  offered  in  evidence 
by  the  defendants,  as  shown  by  defendants'  bill  of  exceptions,  because 
the  evidence  so  excluded,  being  the  testimony  of  W.  D.  Hood  as  to 
statements  made  by  Polly  Ryan  to  him  when  not  on  or  in  possession 
of  the  land  in  controversy,  was  pure  hearsay  and  inadmissible  against 
the  objection  made  that  it  was  hearsay.  Mooring  &  Lyon  v.  McBride, 
62  Texas,  309;  McDow  v.  Rabb,.  56  Texas,  159;  Wallace  v.  Wilcox,  27 
Texas,  60;  Gilbert  v.  -Odum,  69  Texas,  673;  Smith,  Adm'r,  v.  Shinn, 
58  Texas,  1;  Chamberlain  v.  Pybas,  81  Texas,  515;  Davidson  v. 
WallingfoTd,  30  S.  W.,  288;  Siebert  v.  Lott,  20  Texas  Civ.  Apn.,  191; 
Abbott's  Trial  Ev.,  p.  199;  Byers  v.  Wallace,  87  Texas,  509;  Jamison 
v.  Dooley,  98  Texas,  209. 

The  alleged  statement  made  by  Polly  Ryan  to  her  granddaughter 
Mary  Turner,  at  some  indefinite  time  subsequent  to  the  removal  by 
Polly  Ryan  from  the  survey  of  land  in  controversy,  to  the  effect  that 
she,  Polly  Ryan,  had  assigned  to  James  McKim  one-third  of  her  league 
and  labor  of  land  in  consideration  of  his  paying  the  taxes  and  keeping 
up  the  land,  was  no  part  of  the  process  of  acquisition  of  the  land  in 
controversy  by  Polly  Ryan,  and  said  statement  was  not  made  at  the 
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time  Poll}'  Ryan  was  acquiring  said  land,  and  did  not  flow  immediately 
out  of  any  act  on  her  part  culminating  in  the  acquisition  of  the  land, 
and  it  was  not,  therefore,  a  part  of  the  res  gestae,  as  stated  by  the  ap- 
pellants in  their  second  proposition  to  the  twenty-second  assignment 
of  error. 

The  eourt  did  not  err  in  excluding  the  testimony  offered  in  the 
deposition  of  Elizabeth  .McCan,  Susan  Tipton,  D.  A.  Dunlap,  Mrs. 
S.  A.  Rock,  S.  M.  Rock,  Mrs.  Polly  Hickman,  I.  0.  Stanford  and 
William  Clark,  as  to  the  general  reputation  in  the  neighborhood  as  to 
who  owned  the  Polly  Ryan  survey  of  land,  and  that  such  general  repu- 
tation was  that  Polly  Ryan  and  those  claiming  under  her  owned  said 
survey;  because  said  testimony  was  hearsay,  irrelevant,  immaterial, 
and  it  was  incompetent  in  this  wav  to  show  or  divest  title  to  land. 
Western  TJ.  Tel.  Co.  v.  Ilearn,  26  S.  W.,  478;  Mooring  v.  MeBride, 
62  Texas,  309;  Herndon  v.  Davenport,  75  Texas,  462;  Gilbert  v. 
Odum,  69  Texas,  673;  Cullers  v.  Gray,  57  S.  W.,  305;  Carlisle  v. 
Gibbs,  44  Texas  Civ.  App.,  189;  Wharton  on  Evidence,  section  1156. 

PLEASANTS,  Chief  Justice. — This  is  an  action  of  trespass  to 
try  title  brought  by  appellees  against  appellants.  The  land  involved 
is  a  part  of  a  survey  in  Trinity  County  patented  to  James  McKim,  as- 
signee of  Polly  Ryan.  Appellees  have  a  regular  chain  of  title  from 
and  under  James  McKim,  and  appellants  hold  a  similar  chain  of 
title  from  and  under  Polly  Ryan.  The  record  shows  that  in  1838  the 
Board  of  Land  Commissioners  for  Jasper  County  issued  a  certificate 
to  James  McKim,  assignee  of  Polly  Ryan,  for  one  league  and  labor  of 
land.  Upon  this  certificate  a  patent  was  issued  to  James  McKim  in 
1845  for  a  league  and  labor  oi  land  which  includes  the  land  in  con- 
troversy. On  December  11,  1846,  Polly  Ryan  conveyed  to  James  Mc- 
Kim a  tract  of  1,535  acres  of  land  out  of  the  league  and  labor  survey 
above  mentioned.  This  deed  of  conveyance  was  duly  recorded  in  the 
deed  records  of  Polk  and  Trinity  Counties.  Some  time  prior  to  April 
8,  1848,  Hugh  Jackson  and  others  filed  suit  in  the  District  Court  of 
Polk  County  against  Polly  Ryan  for  said  league  and  labor  of  land, 
claiming  that  said  survey  was  in  conflict  with  an  older  grant  owned 
by  plaintiffs.  On  April  7,  1850,  James  McKim  conveyed  to  G.  L. 
Martin,  an  attorney-at-law,  the  1,535  acres  of  the  land  theretofore 
convevcd  to  him  bv  Pollv  Rvan.  The  evidence  sustains  the  conclusion 
that  the  consideration  for  this  conveyance  were  services  rendered  and 
to  be  rendered  by  Martin  in  defending  the  Jackson  suit  against  Polly 
Ryan.  On  April  8,  1S48,  Martin  filed  an  answer  in  said  suit  con- 
sisting of  a  plea  of  not  guilty  and  limitation  of  five  years,  and  on  Oc- 
tober 10,  1849,  filed  an  amended  answer  setting  up  plea  of  limitation 
of  three  vears.  On  October  15,  1851,  James  McKim  entered  into  a 
contract  with  the  law  firm  of  Yoakum  &  McCreary  by  which  he  em- 
ployed said  firm  to  defend  the  suit  of  Jackson  v.  Ryan.  This  contract 
contains  the  following  stipulations: 

"James  McKim  has  employed  Yoakum  &  McCreary  to  defend  the 
suit  of  Jackson  et  al.  v.  Polly  Ryan  for  the  league  and  labor  of  land 
lying  in  Trinity  County,  at  Ryan's  Ferry,  and  patented  to  James  Mc- 
fam  as  assignee  of  Polly  Ryan.    Said  suit  is  pending  in  Polk  District 
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Court,  and  if  the  same  is  decided  in  favor  of  the  defendant,  MeKim  is 
to  convey  to  said  Yoakum  &  McCreary  for  their  services  one-third  of 
said  land  so  patented,  provided  the  title  given  to  G.  L.  Martin  for 
one-third  of  said  land  is  set  aside,  and  for  which  a  suit  is  this  day 
brought  in  said  .court ;  and  if  they  succeed  in  gaining  the  suit  against 
Jackson  and  others,  but  do  not  succeed  in  gaining  the  suit  against 
Martin,  then  said  Yoakum  &  McCreary  are  to  have  for  their  services 
one-third  of  the  balance,  deducting  the  amount  deeded  to  Martin  on 
the  17th  day  of  April,  1850.  But  if  said  Yoakum  &  McCreary  do  not 
succeed  in  gaining  the  case  of  Jackson  et  al.,  then  they  are  to  have 
nothing.     October.  16,  1851,  James  (his  X  mark)  McKim." 

At  the  October  term  of  the  District  Court  of  Polk  County  an  order 
was  made  and  entered  allowing  James  McKim  to  make  himself  a 
party  defendant  to  the  suit  before  mentioned.  On  November  4,  1852, 
the  following  pleading  was  filed  by  the  defendants  in  said  suit: 

"And  now  come  defendants  by  leave  of*  the  court,  amend  their  an- 
swer by  stating  they  own,  possess  and  claim,  and  have  continued  to 
own,  possess  and  claim  from  the  20th  of  May,  1838,  up  to  this  time, 
under  certificate  of  James  McKim,  assignee  of  Polly  Ryan  (No.  200), 
issued  by  the  Comm'  of  Jasper  County,  Texas,  on  the  1st  of  March, 
1838,  and  under  survey  made  April  13,  1838,  and  under  patent  dated 
29th  Oct.,  1845  (copies  of  which  certificate  and  survey  and  the  patent 
are  filed  in  this  cause),  the  land  set  forth  and  described  in  said  field 
notes  and  patent,  and  still  own,  claim  and  possess  the  same.  That  the 
said  lands  in  said  field  notes  and  patent  so  claimed,  owned  and  pos- 
sessed by  them  lies  entirely  without  the  limits  of  the  county  of  Polk, 
and  of  old  Liberty  County,  and  entirely  within  the  county  of  Trinity, 
formerly  a  part  of  Houston  County;  that  these  defendants  never  did 
own,  claim  or  possess,  and  do  not  now  own,  claim  or  possess  any  part 
or  parcel  of  the  lands  claimed  by  plaintiffs,  and  lying  within  the 
county  of  Polk,  formerly  Liberty  County,  and  so  defendants  say  this 
court  has  no  jurisdiction  of  this  cause,"  etc. 

On  the  16th  of  April,  1852,  in  a  suit  brought  by  James  McKim 
against  G.  L.  Martin  to  cancel  the  deed  for  the  1,535  acres  before 
mentioned,  judgment  was  rendered  in  favor  of  plaintiff  canceling  the 
deed  and  reinvesting  plaintiff  with  the  title  to  said  land. 

In  the  suit  of  Hugh  Jackson  et  al.  against  Polly  Ryan  and  James 
McKim,  judgment  was  rendered  in  favor  of  plaintiffs  for  a  portion  of 
the  land  covered  by  the  patent  before  mentioned  issued  to  James  Mc- 
Kim, assignee  of  Polly  Ryan.  This  judgment  was  affirmed  by  the  Su- 
preme Court  February  3,  1854.  After  the  affirmance  of  the  judg- 
ment, the  patent  issued  in  1845  for  the  league  and  labor  of  land  was 
canceled,  and  a  patent  was  issued  to  James  McKim  for  that  portion 
of  the  land  not  recovered  by  plaintiffs  in  the  Jackson  suit.  This 
patent  was  issued  June  16,  1854.  The  land  in  controversy  is  a  part 
of  the  land  covered  by  this  patent.  Certificates  for  the  unlocated  bal- 
ance of  the  land  called  for  in  the  original  certificate,  after  deducting 
the  acreage  covered  by  the  patent  of  June  16,  1854,  were  issued  to 
James  McKim,  assignee  of  Polly  Ryan,  and  were  located  in  Walker, 
Webb  and  Jack  counties.  Patents  were  issued  to  James  McKim,  as- 
signee of  Polly  Ryan,  for  the  lands  located  under  these  certificates, 
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and  said  lands  were  thereafter  sold  by  James  McKim.  In  procuring 
the  certificates  for  the  unlocated  balance  above  mentioned  James  Mc- 
Kim made  and  filed  in  the  Land  Office  the  following  affidavit: 

"The  State  of  Texas,  Polk  County:  Before  the  undersigned  notary 
public  for  said  State  and  county  this  day  personally  came  James  Mc- 
Kim and  made  oath  that  he  claims  the  certificate  for  so  much  of  the 
land  lying  in  Trinity  and  Polk  Counties  patented  to  him  as  assignee 
of  Polly  Pyan  as  is  in  conflict  with  the  Jackson  claim.  That  he  is 
the  just  and  legal  owner  of  this  certificate;  that  he  did  once  sell  to 
G.  L.  Martin  one-third  of  the  conflicting  land,  but  said  sale  was  can- 
celed and  set  aside  before  said  conflict  was  adjudged  by  the  District 
Court  of  said  Polk  County,  and  the  said  affiant  is  now  the  sole  owner 
of  the  conflicting  portion,  for  which  he  desires  the  patent  canceled  be- 
cause of  his  having  lost  it  by  the  decree,  a  transcript  of  which  has  al- 
ready been  forwarded  to  the  General  Land  Office.  (Signed)  James 
McKim." 

On  May  3,  1854,  James  McKim  conveyed  to  Yoakum  &  McCreary 
an  undivided  one-third  of  all  that  portion  of  the  McKim  league  and 
labor  not  recovered  by  plaintiffs  in  the  suit  of  Jackson  against  Polly 
Ryan.  James  McKim  lived  in  Trinity  County,  and  died  there  in 
1862.  On  March  4,  1863,  Polly  Hyan,  in  consideration  of  love  and 
affection  and  of  the  sum  of  $5  paid  to  her  by  her  granddaughter,  Ma- 
hala  Sylvester,  conveyed  to  said  Mahala  all  of  the  grantor's  right,  title 
and  interest  in  the  James  McKim  survey.  The  land  and  interest 
therein  conveyed  being  described  in  the  deed  as  follows: 

"All  the  right,  title,  interest  and  claim  that  I  may  now  have  in 
and  to  the  headright  league  and  labor  of  land  originally,  granted  to 
James  McKim,  assignee  of  Polly  ftyan,  lying  and  being  situated  on 
the  Trinity  river  in  Trinity  and  Polk  Counties,  near  what  is  known 
as  Pyan's  Ferry  on  said  river."  The  deed  also  contains  covenant  of 
general  warranty.  Settlements  were  made  on  the  league  and  labor  of 
land  by  several  of  Polly  Ityan's  children  prior  to  the  issuance  of  the 
patent  to  James  McKim  in  1845.  Polly  Ryan  had  no  home  of  her 
own  on  the  land,  but  lived  with  first  one  and  then  another  of  her  chil- 
dren on  said  survev  from  the  time  her  children  wrent  on  the  land  until 
about  the  year  1853.  During  the  time  she  lived  on  the  land  she 
claimed  to  own  it  and  her  claim  of  ownership  was  notorious  in  the 
community.  After  Polly  Pyan  conveyed  to  Mahala  Sylvester,  the  lat- 
ter and  her  husband  claimed  the  land  and  for  two  or  three  years  col- 
lected rents  from  some  of  the  numerous  persons  who  seem  to  have 
lived  on  portions  of  the  land  prior  to  1881.  In  1885  Sylvester  and 
wife  sold  to  C.  Lombardi  and  Edward  Haight  about  2,200  acres  of 
the  land,  being  that  portion  of  the  original  survey  which  was  not  re- 
covered by  plaintiffs  in  the  Jackson  suit  and  which  was  patented  to 
James  McKim  in  1854.  The  appellants  have  through  several  mesne 
conveyances  acquired  the  Lombardi.  and  Haight  title.  In  1863  T.  A. 
Sylvester,  the  husband  of  Mahala,  rendered  200  acres  of  the  land  for 
taxes,  and  in  1873  he  rendered  800  acres.  After  the  sale  to  Lombardi 
nnd  Haight  they  rendered  it  for  taxes  and  their  vendees  have  con- 
tinued such  renditions.  James  McKim  lived  and  died  in  Trinity 
County  about  ten  miles  from  this  land,  and  it  is  not  shown  that  he 
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ever  exercised  any  act  of  ownership  of  the  land  subsequent  to  his  deed 
to  Yoakum  &  McCreary,  but  there  was  testimony  from  his  son.  Major 
McKim,  that  his  father  claimed  the  land.  Yoakum  &  McCrearv  and 
those  holding  under  them  have  rendered  for  taxes  and  continuously 
exercised  acts  of  ownership  and  asserted  claim  to  the  one-third  inter- 
est in  the  land  conveyed  them  by  James  McKim  ever  since  the  date  of 
such  conveyance. 

The  first  assignment  of  error  presented  in  appellants'  brief  com- 
plains of  the  ruling  of  the  trial  court  in  sustaining  objections  by  ap- 
pellees to  the  following  testimony  of  the  witness,  W.  D.  Hood,  which 
was  offered  by  appellants: 

"I  heard  Polly  Ryan  make  a  statement  concerning  her  land  certifi- 
cate for  one  league  and  labor  of  land,  a  portion  of  which  is  involved 
in  this  suit.  (2)  Such  statement  was  made  at  Mrs.  Xancy  Young- 
blood's  in  the  year  1863.  (3)  T.  A.  Sylvester,  Starling  Strange, 
Nancy  Youngblood,  her  children  and  myself  were  present  when  she 
made  the  statement.  (4)  Polly  Ryan  stated  that  the  survey  of  12,- 
403,920  square  varas  located  on  the  Trinity  river,  partly  in  Trinity 
County  and  partly  in  Polk  County,  was  her  land;  I  asked  her  how  it 
could  be  hers  if  it  had  been  patented  to  her  brother,  James  McKim, 
as  her  assignee;  in  reply  she  said:  'He  (referring  to  James  McKim) 
laid  the  certificate  for  me  and  that  is  my  land,  and  I  have  never  sold 
it;  he  located  his  part  somewhere  else/  She  repeated  this  statement 
a  number  of  times.  (5)  All  that  she  said  concerning  her  right  and 
title  to  the  land  was  of  the  same  purport  as  I  have  already  stated. 
(6)  Nothing  was  said  about  transfer  of  her  land  certificate,  but  she 
insisted  all  the  time  that  the  survey  on  the  Trinity  river  was  hers,  and 
that  James  McKim  located  his  part  somewhere  else.  (7)  Polly  Ryan 
was  at  the  home  of  her  daughter,  Mrs.  Nancy  Youngblood,  in  Trinity 
County,  Texas,  at  the  time  she  made  this  statement.  (13)  She  claimed 
the  land  by  virtue  of  her  certificate,  insisting  that  her -brother  had  lo- 
cated this  survey  for  her  and  located  his  half  somewhere  else.  (15)  She 
stated  that  her  brother,  James  McKim,  had  located  his  half  of  the  land 
covered  b}r  the  certificate  somewhere  else,  and  that  the  land  involved  in 
this  suit  belonged  to  her." 

Plaintiffs'  counsel  objected  to  the  reading  in  evidence  of  the  above 
answers  of  the  witness,  "because  the  same  is  immaterial,  irrelevant 
and  hearsay,  made  when  witness  was  not  on  or  in  possession  of  the 
land,  and  because  the  same  is  self-serving,  and  shows  a  statement  of 
Polly  Ryan,  as  detailed  by  the  witness,  made  in  the  absence  of  and 
after  the  death  of  James  McKim,  and  in  the  absence  of  anv  of  his 
heirs,  and  because  the  statement  of  Polly  Ryan  could  not  affect  the 
title  or  claim  of  James  McKim,  his  heirs  or  any  one  claiming  through 
him  or  them." 

We  do  not  think  the  trial  court  erred  in  the  ruling  complained  of 
under  this  assignment.  The  excluded  evidence  was  clearly  hearsay 
and  self -serving,  and  while  our-  courts  have  held  that  self-serving 
declarations  are  admissible  for  the  purpose  of  explaining  the  posses- 
sion of  the  party  who  made  the  declaration,  and  as  a  circumstance 
tending  to  show  the  execution  and  deliverv  of  a  lost  deed,  thev  have 
not  gone  to  the  extent  of  holding  that  a  declaration  by  the  assignor 
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of  a  certificate,  made  after  the  death  of  the  assignee,  that  said  assign- 
ment was  in  trust,  or  only  conveyed  an  undivided  interest  in  the  cer- 
tificate,  is  admissible  in  a  suit  between  parties  claiming  under  the  as- 
signor against  parties  claiming  under  the  assignee,  for  the  purpose  of 
showing  that  the  title  to  the  whole  of  the  certificate  did  not  pass  by 
the  assignment.  The  only  purpose  and  effect  of  this  evidence  would 
be  to  show  that  the  title  to  the  certificate  did  not  pass  to  McKim  by 
the  assignment,  and  we  think  it  clear  that  this  fact  can  not  be  shown 
by  the  declaration  of  Polly  Eyan  made  under  the  circumstances  stated 
in  the  assignment.  The  only  material  portion  of  the  excluded  testi- 
mony which  was  admissible  was  the  statement  that  Polly  Byan  claimed 
to  be  the  owner  of  the  land,  and  this  fact  was  shown  by  other  portions 
of  the  testimony  of  this  witness  which  was  admitted  without  objection, 
and  also  by  the  undisputed  testimony  of  several  other  witnesses  for 
appellants.  (McDow  v.  Rabb,  56  Texas,  159;  Mooring  &  Lyon  v.  Mc- 
Bride,  62  Texas,  309;  Gilbert  v.  Odum,  69  Texas,  673;  Chamberlain 
v.  Pybas,  81  Texas,  515;  Siebert  v.  Lott,  20  Texas  Civ.  App.,  191; 
Byers  v.  Wallace,  87  Texas,  509.) 

What  we  have  above  said  disposes  of  the  question  presented  by  the 
next  assignment,  which  complains  of  the  refusal  of  the  court  to  permit 
appellants  to  prove  by  the  witness  Mary  Turner  statements  made  by 
Polly  Ryan  as  to  what  interest  in  the  league  she  had  assigned  to 
James  McKim  and  the  consideration  for  such  assignment.  This  of- 
fered testimony  was  properly  refused  on  the  grounds  that  it  was  hear- 
say and  the  declaration  of  Polly  Ryan  was  self-serving  and  therefore 
inadmissible. 

The  next  eleven  assignments  presented  in  the  brief  are  grouped, 
and  each  complains  of  the  refusal  of  the  court  to  permit  appellants  to 
introduce  testimony  to  the  effect  that  it  was  the  general  reputation  in 
the  neighborhood  of  the  land  that  Polly  Ryan  owned  it.  Each  of  the 
witnesses  mentioned  in  these  assignments  were  permitted  to  state  that 
Polly  Ryan's  claim  to  the  land  was  notorious  and  was  generally  known 
in  the  neighborhood,  and  this  was  as  far  as  they  should  have  been  per- 
mitted to  testify  upon  this  issue.  It  goes  without  saying  that  the 
opinion  of  the  community  in  general  as  to  the  validity  of  Polly  Ryan's 
claim  was  not  admissible  for  any  purpose,  and  the  testimony  as  to  the 
general  reputation  in  the  neighborhood  as  to  who  owned  the  land 
would  only  be  admissible  for  the  purpose  of  showing  the  notoriety  of 
Polly  Ryan's  claim,  and,  as  before  said,  this  fact  was  shown  by  undis- 
puted evidence  admitted  without  objection. 

The  twelfth  and  thirteenth  assignments  are  without  merit.  The 
witness  Polly  Hickman,  having  stated  that  she  only  knew  Polly  Ryan 
claimed  the  survey  in  question  because  she  heard  her  (Polly  Ryan's) 
children  say  so,  the  court  properly  excluded  as  hearsay  the  testimony 
of  said  witness  as  to  Polly  Ryan's  claim. 

The  court  gave  the  jury  the  following  instructions:  "You  are  in- 
structed that  by  the  grant  from  the  State  of  Texas  to  James  McKim 
as  assignee  of  Polly  Ryan,  dated  June  16,  1854,  in  evidence  before 
you,  the  legal  title  to  the  land  in  controversy  was  vested  in  James  Mc- 
Kim, and  it  being  admitted  that  the  plaintiffs  and  the  grantors  in  the 
deeds  to  the  plaintiff,  Mrs.   Sallie  E,   Gibbs,  are  the  heirs  and   only 
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heirs  of  James  McKim,  deceased,  you  are  instructed  to  find  for  plain- 
tiffs herein  for  the  land  in  controversy,  unless  you  shall  find  from  a 
preponderance  of  the  evidence  in  this  case  that  James  McKim  prior 
to  his  death  granted,  sold  or  conveyed  the  same  to  Polly  Ryan;  and 
this  is  the  question  for  you  to  determine  from  the  evidence  before 
you;  and  in  this  connection  you  are  instructed  that  prior  to  and  before 
the  18th  day  of  January,  A.  D.  1840,  lands  in  Texas,  or  rights  to 
lands,  could  be  sold  and  conveyed  by  parol  sale  with  the  same  effect 
as  if  in  writing.  The  defendants  do  not  offer  any  direct  proof  of  any 
such  grant,  sale  or  conveyance,  but  rely  upon  the  facts  and  circum- 
stances in  evidence  as  sufficient  to  warrant  Jrou  in  believing  that  James 
McKim  in  his  lifetime  did  grant,  sell  or  convey  to  Polly  Ryan,  by 
parol  or  written  conveyance,  the  land  in  controversy,  and  that  "if  such 
conveyance  was  in  writing  it  has  been  lost,  mislaid  or  destroyed,  and 
upon  this  issue  you  are  instructed  that  if  you  so  believe  from  a  prepon- 
derance of  the  evidence,  you  will  find  for  defendants. 

"In  arriving  at  your  verdict  you  will  take  into  consideration  all  evi- 
dence submitted  to  you  under  the  rulings  of  the  court,  and  you  will, 
from  such  evidence,  determine  whether  or  not  James  McKim  during 
his  lifetime  granted,  sold  or  conveyed  the  land  in  controversy  to  Polly 
Ryan. 

"If  you  shall  believe,  by  a  preponderance  of  the  evidence,  that 
James  McKim  prior  to  his  death  granted,  sold  or  conveyed  the  land 
in  controversy  to  Polly  Ryan,  then  you  are  instructed  that  the  legal 
effect  of  the  deeds  and  conveyances  in  evidence  before  you  under 
which  defendant,  Wm.  Carlisle  &  Company,  claim,  would  be  to  put 
the  legal  title  in  said  defendant,  Wm.  Carlisle  &  Company;  but  unless 
you  so  find  that  James  McKim  prior  to  his  death  granted,  sold  or  con- 
veyed to  Polly  Ryan  the  land  in  controversy,  such  deeds  and  convey- 
ances would  have  no  such  effect. 

"If  you  find,  from  a  preponderance  of  the  evidence,  that  James  Mc- 
Kim prior  to  his  death  granted,  sold  or  conveyed  the  land  in  contro- 
versy to  Polly  Ryan,  you  will  find  for  the  defendants,  Wm.  Carlisle  & 
Company,  and  the  form  of  your  verdict  should  be:  'We,  the  jury, 
find  for  the  defendants,  Wm.  Carlisle  &  Company,  for  the  land  in  con- 
troversy/ 

"But  if  you  do  not  find  from  a  preponderance  of  the  evidence  that 
James  McKim  before  his  death  granted,  sold  or  conveyed  the  land  ia 
controversy  to  Polly  Ryan,  then  you  will  find  for  the  plaintiffs,  and  the 
form  of  your  verdicts  should  be:  'We,  the  jury,  find  for  the  plaintiffs 
for  the  land  in  controversy/ 

"You  are  the  exclusive  judges  of  the  facts  proved,  of  the  credibility 
of  the  witnesses  and  of  the  weight  to  be  given  to  the  testimony,  but 
the  law  you  will  receive  from  the  court,  which  is  herein  given  you  in 
this  charge,  all  parts  of  which  are  to  be  construed  and  taken  together, 
and  you  are  to  be  governed  thereby. 

"Let  your  verdict  be  signed  by  your  foreman,  whom  you  will  select 
in  your  retirement." 

The  court  gave  special  charge  No.  15,  asked  by  the  defendants,  as 

follows : 

"The  jury  are  instructed  that  the  presumption  of  a  grant  may  arise 


602  Texas  Civil  Appeals  Reports,  Vol.  57.     [November, 

» 

from  long  and  uninterrupted  possession  where  possession  is  consistent 
with  such  presumption,  and  the  jury  may  properly  find,  if  warranted 
by  the  evidence,  that  a  grant  or  conveyance  of  land  is  presumed. 

"And  if  in  this  case  you  find  from  a  preponderance  of  the  evidence 
that  the  land  in  controversy  was  first  entered  and  claimed  by  Polly 
Ryan,  and  that  prior  to  March  1,  1838,  she  assigned  her  certificate  or 
right  thereto  to  her  brother,  James  McKim,"  who  located  the  same  as 
such  assignee  and  afterwards  secured  the  patent  thereto  as  such  as- 
signee, and  that  after  the  year  1838  Polly  Ryan  with  her  family  en- 
tered and  took  possession  of  the  lands  in  controversy  herein  and  con- 
tinued to  possess  and  occupy  the  same  with  her  family  and  those 
claiming  under  her  to  the  year  1852,  and  that  such  possession  was 
open,  exclusive  and  notorious,  and  that  during  all  the  time  since  the 
date  of  such  assignment  of  said  certificate  the  said  Polly  Ryan  and 
those  claiming  under  her  have  openly,  continuously  and  notoriously 
asserted  and  claimed  title  to  the  lands  in  controversy  herein,  and  have 
possessed  and  occupied  such  premises  either  by  herself  or  those  claim- 
ing under  her,  and  that  during  all  such  time  neither  James  McKim, 
his  heirs,  nor  any  of  the  persons  claiming  by,  through  or  under  him 
have  openly,  notoriously  and  continuously  asserted  or  made  any  claim 
of  title  or  ownership  of  the  lands  in  controversy  herein,  then  you 
would  be  authorized  to  presume  that  a  grant  or  conveyance  either 
made  in  writing  or  verbally  prior  to  January  18,  1840,  or  by  convey- 
ance in  writing  since  that  date  and  now  lost  or  destroyed,  was  made 
by  the  said  James  McKim,  and  if  you  so  find  and  presume  that  such 
grant  or  conveyance  was  made,  then  the  defendants,  Wm.  Carlisle  4 
Company,  are  the  legal  owners  of  the  title  to  the  premises  involved  in 
this  action  by  continuous  and  uninterrupted  claim  of  title  from  Polly 
Ryan,  and  your  verdict  should  be  for  the  defendants." 

We  think  these  instructions  covered  every  phase  of  the  case  raised 
by  the  evidence  and  submitted  the  issues  presented  by  the  evidence  in 
a  manner  most  favorable  to  appellants,  and  none  of  the  assignments 
complaining  of  the  refusal  to  give  special  instructions  requested  by  the 
appellants  should  be  sustained. 

Upon  a  former  appeal  of  this  case  it  was  held  by  the  Court  of  Civil 
Appeals  for  the  Fourth  District  that  the  answer  of  James  McKim  and 
Polly  Ryan  filed  by  their  attorneys,  Yoakum  &  McCreary,  in  the  suit 
of  Jackson  v.  Ryan  before  mentioned,  would  not  estop  James  McKim 
and  his  heirs  from  claiming  the  whole  of  the  land  involved  in  this  suit. 
We  would  regard  that  holding  as  binding  upon  this  court  even  if  we 
had  doubts  of  its  soundness,  but  we  fully  concur  in  such  holding. 
(Carlisle  v.  Gibbs,  44  Texas  Civ.  App.,  189.) 

It  would  serve  no  useful  purpose  to  discuss  all  the  assignments  in 
detail.  We  have  duly  considered  each  of  them,  and  none  in  our  opin- 
ion present  error  which  would  authorize  a  reversal  of  the  judgment. 
We  conclude  that  all  of  the  assignments  should  be  overruled  and  the 
judgment  of  the  court  below  affirmed,  and  it  has  been  so  ordered. 

Affirmed. 

Writ  of  error  refused. 
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C.  Schwarz  et  al.  v.  Lucinda  Jones. 

Decided  November  20,  1900. 

1. — Appeal — Several  Apellanta — Appeal  Bond  by  One. 

In  a  suit  of  trespass  to  try  title  the  plaintiff  recovered  judgment  against 
the  defendant  for  the  land  in  controversy,  and  the  defendant  recovered  judg- 
ment against  his  warrantor  for  breach  of  the  warranty;  both  defendants  gave 
notice  of  appeal  but  the  warrantor  alone  filed  an  appeal  bond  and  by  assignment 
of  error  attacked  the  judgment  in  so  far  as  it  was  against  him  on  his  covenant 
of  warranty.  Held,  the  original  defendant  not  having  filed  an  appeal  bond  could 
not  by  assignment  of  error  question  the  judgment  against  him  in  plaintiffs 
favor   for  the   land. 

9. — Covenant  of  Warranty — Breach — Subsequent  Title  by  Limitation. 

A  covenant  of  title  is  not  broken  by  adverse  title  acquired  by  limitation 
against  the  grantee  after  the  execution  of  the  conveyance  and  covenant. 

8. — Same— Partial  Liability — Proportion. 

In  the  absence  of  evidence  that  there  is  any  difference  in  the  quality  and 
value  of  the  land,  a  warrantor  is  liable,  in  case  the  title  to  only  a  part  of  the 
land  fails,  for  such  proportion  of  the  entire  purchase  money  paid  as  the  portion 
of  the  land  lost  bears  to  the  whole  tract  conveyed. 

4. — Costs — Apportionment. 

Where,  in  a  suit  of  trespass  to  try  title,  the  defendant  lost  one-half  of 
the  land  in  controversy  by  his  failure  to  dispossess  adverse  occupants,  he  is 
entitled  to  recover  over  against  his  warrantor,  who  had  been  vouched  in,  only 
one-half  of  the  costs  of  the  trial  which  were  adjudged  against  him  in  favor 
of  the  plaintiff. 

Appeal  from  the  District  Court  of  Harris  County.  Tried  below  be- 
fore Hon.  W.  P.  Hamblen. 

Love  &  Channell,  for  appellant.  , 

Fisher,  Sears  &  Campbell,  for  appellee. 

BEESE,  Associate  Justice. — In  this  case  Lucinda  Jones  sued  E. 
A.  Witt  in  trespass  to  try  title  to  recover  a  certain  piece  of  ground 
described  in  the  petition  by  metes  and  bounds  and  stated  to  contain 
half  an  acre.  Witt  brought  in  his  vendor,  C.  Schwarz,  as  defendant, 
and,  under  appropriate  allegations,  sought  to  recover  on  his  warranty 
title  from  his  vendor.  The  case  was  tried  with  the  assistance  of  a 
jury,  resulting  in  a  verdict  and  judgment  for  plaintiff  for  all  the  land 
sued  for,  and  for  defendant  Witt  against  Schwarz  on  his  warranty  for 
$125.  Both  Witt  and  Schwarz  made  motions  for  new  trial,  which 
were  overruled,  from  which  both  parties  gave  notice  of  appeal. 

Each  of  them  filed  in  the  trial  court  assignment  of  errors,  but 
Schwarz  alone  perfected  his  appeal  by  giving  bond.  In  this  court 
Schwarz  has  filed  briefs  presenting  one  assignment  of  error  attacking 
the  judgment  in  favor  of  the  plaintiff  for  the  land,  and  several  as- 
signments assailing  the  judgment  against  him  in  favor  of  Witt  on  the 
warranty.  He  has  expressly  waived  the  assignment  attacking  the 
judgment  in  favor  of  plaintiff  for  the  land,  and  presents  only  those 
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questioning  the  judgment  against  him  on  the  warranty.  Defendant 
Witt  has  filed  a  brief  seeking  to  present  the  assignment  of  error  filed 
by  him,  questioning  the  judgment  for  plaintiff  for  the  land. 

In  this  state  of  the  record  defendant  Witt,  not  having  perfected  his 
appeal,  is  in  no  position  here  to  question  the  judgment  in  favor  of 
plaintiff  against  him,  and  his  brief,  which  is  limited  to  the  single  as- 
signment abandoned  by  defendant  Schwarz  questioning  judgment  for 
the  land,  must  be  disregarded.  The  appeal  of  Schwarz  authorized 
Witt,  without  filing  appeal  bond  himself,  by  cross-assignments  of  error 
to  combat  Schwarz's  appeal  against  him,  but  not  the  plaintiff's  judg- 
ment. (Carroll  v.  Carroll,  20  Texas,  740;  Caperton  v.  Wanslow,  18 
Texas,  125;  Halsell  v.  Neal,  23  Texas  Civ.  App.,  26.)  The  judgment, 
therefore,  in  so  far  as  it  is  in  favor  of  plaintiff  for  the  recovery  of  the 
land,  must  be  affirmed;  and  it  remains  only  to  consider  the  objections 
to  the  judgment  in  favor  of  Witt  against  Schwarz  on  the  warranty. 

The  court  gave  the  jury  the  following  charge:  "You  are  charged 
if  you  find  for  plaintiff  for  the  land  sued  for,  then  you  will  find  for 
the  defendant  Witt  against  the  defendant  Schwarz  for  the  sum  of  one 
hundred  and  twenty-five  dollars.  If  you  find  for  plaintiff  for  one-half 
of  the  land  under  this  charge,  then  you  will  find  for  the  defendant 
Witt  against  said  Schwarz  for  the  sum  of  $62.50."  This  charge  is  as- 
sailed by  the  second  assignment  of  error. 

The  court  charged  the  jury,  in  substance,  that  the  plaintiff,  Mrs. 
Jones,  could  not  recover  more  than  one-half  of  the  land  in  contro- 
versy, unless  she  had  acquired  title  under  the  statute  of  limitation  of 
ten  years;  that  is,  that  she  had  shown  title  by  deed  to  one-half  of  the 
land,  and  would  be  entitled  to  recover  the  whole  if  the  jury  found  in 
her  favor  under  her  plea  of  ten  years'  adverse  possession.  As  no  ob- 
jection is  presented  by  any  assignment  of  error  to  this  charge,  it  must 
be  assumed  to  be  correct.     The  jury  found  for  her  the  entire  tract. 

Schwarz  had  conveyed  to  Witt  by  deed  dated  August  30,  1899,  two 
.  acres  of  land,  of  which  the  half  acre  sued  for  forms  a  part.  The 
court  also  instructed  the  jury  that  Mrs.  Jones'  adverse  possession  did 
not  begin,  in  any  event,  earlier  than  August  19,  1892.  So,  on  August 
30,  1899,  her  adverse  possession  had  not  ripened  into  a  title  under  the 
ten  years  statute  of  limitation,  which  could  only  be  when  the  ten 
years'  adverse  occupancy  was  fully  completed.  As  the  case  thus 
stands,  at  the  date  of  Schwarz's  deed  to  Witt,  Mrs.  Jones  had  title 
to  one-half  of  the  land  in  suit,  and  her  claim,  by  virtue  of  her  adverse 
occupancy,  was  in  course  of  maturing  into  a  title  under  the  ten  years 
statute,  but  not  yet  matured,  lacking  three  years.  As  to  one-half  of 
the  land,  then,  there  was  breach  of  Schwarz's  warranty  to  WTitt,  but 
not  as  to  the  other  half.  The  covenant  of  title  was  not  broken  bv  ad- 
verse  title  acquired  by  limitation  under  the  conveyance  by  Schwarz  to 
Witt.  (Harn  v.  Smith,  79  Texas,  310;  Thompson  v.  Weisman,  98 
Texas,  175.) 

Schwarz's  warranty  of  title  to  the  two  acres  was  limited  to  $500  for 
the  whole.  It  does  not  appear  that  the  half  acre  here  involved  had  a 
greater  value  than  its  proper  proportion  of  the  whole.  Prom  this  it 
would  result  that  Witt  was  entitled  to  judgment  only  for  the  propor- 
tion of  the  $500  which  the  part  of  the  land  for  which  the  warranty 
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was  breached  bore  to  the  entire  two  acres.  The  adverse  title  acquired 
by  limitation  after  the  date  of  Schwarz's  conveyance  being  no  breach, 
Witt  was  entitled  to  recover  only  for  v  the  breach  by  reason  of  Mrs. 
Jones'  superior  title  at  date  of  the  conveyance  to  Witt,  which  only  ex- 
tended to  one-half  of  the  half  acre  sued  for,  that  is,  one-eighth  of  the 
two  acres,  and  Witt  was  only  entitled  to  recover  a  corresponding  pro- 
portion of  the  $500,  that  is,  $62.50.  The  jury  by  its  verdict  gave 
him  $125,  for  which  the  court  rendered  judgment. 

Appellant  Schwa rz  sought  to  have  presented  to  the  jury,  by  re- 
quested charges  which  were  refused,  the  law  as  here  stated  with  re- 
gard to  the  effect  of  the  title  acquired  by  limitation  upon  the  war- 
ranty as  a  breach  thereof.  The  refusal  of  the  charges,  and  also  the 
objections  to  the  judgment  for  $125,  are  presented  by  proper  assign- 
ments of  error,  which  must  be  sustained.  As  we  have  said,  no  reply 
is  attempted  to  be  made  to  these  assignments  by  appellee  Witt.  It  is 
entirely  clear  that  upon  no  theory  of  the  evidence  was  Witt  entitled  to 
recover  on  his  warranty  more  than  $62.50,  and  the  judgment  of  the 
court  is  so  reformed  as  to'  give  him  judgment  for  that  amount. 

It  necessarily  follows  that  the  judgment  against  Schwarz  for  all  of 
the  costs  of  the  trial  court  is  erroneous.  One-half  of  such  costs  should 
have  been  taxed  against  Witt  as  he  lost  one-half  of  the  land,  for  which 
Schwarz  was  not  responsible.  The  judgment  will  also  be  reformed  in 
this  particular,  adjudging  one-half  of  the  costs  of  the  trial  court 
against  Witt  and  one-half  against  Schwarz,  as  between  them.  Mrs. 
Jones,  however,  is  entitled  to  have  her  judgment  affirmed  as  it  was 
rendered. 

The  judgment  in  favor  of  Mrs.  Jones  for  the  land  is  affirmed,  and 
the  judgment  in  favor  of  Witt  against  Schwarz  is  reformed  as  herein 
indicated,  and  as  so  reformed  is  affirmed.  One-half  of  the  costs  of  the 
appeal  will  be  adjudged  against  appellant  Schwarz  and  one-half  against 
Witt. 

Affirmed  in  part;  reformed  and  affirmed  in  part. 


Beaumont  Traction  Company  v.  State  op  Texas. 

Decided  November  20,  1900. 

1, — Street  Can — Vestibule  Act — Constitutional  Law— Case  Distinguished. 

The  provisions  of  section  1,  chapter  112,  of  the  General  Laws  of  1C03,  making 
it  unlawful  for  street  railway  corporations  to  operate  street  cars  during  certain 
months  without  providing  screens  or  vestibules  for  the  protection  of  the  motor- 
man,  is  in  violation  of  article  1,  section  3  of  the  Constitution  of  the  State,  and 
of  section  1,  of  the  Fourteenth  Amendment  of  the  Constitution  of  the  United 
States,  in  that  it  imposes  duties  and  restrictions  upon  corporations  operating 
electric  street  cars  that  are  not  imposed  upon  natural  persons,  firms  or  asso- 
ciations of  persons  engaged  in  the  same  business,  and  said  Act  is  therefore  un- 
constitutional and  void  and  the  penalties  imposed  thereby  can  not  be  enforced. 
Beaumont  Trac.  Co.  v.  State,  46  Texas  Civ.  App.,  570,  distinguished. 

2. — Same— Offense— Uncertainty. 

Said  Act  is  void  also  because  of  tne  uncertainty  and  doubt  arising  from  the 
language  of  the  Act  as  to  what  constitutes   an  offense  thereunder,   it  being 
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impossible  to  determine  therefrom  whether  it  was  the  intention  of  the  Legisla- 
ture to  make  each  trip  of  each  car,  or  each  day's  operation  of  the  cars  a  separate 
offense.  Courts  ought  not  to  be  required  to  make  a  blind  guess  at  the  intention  of 
the  Legislature. 

m 

Appeal  from  the  District  Court  of  Jefferson  County.  Tried  below 
before  Hon.  W.  H.  Pope. 

Crook,  Lord  &  Lawhon,  for  appellant. — The  court  erred  in  render- 
ing judgment  for  plaintiff  against  the  defendant  for  the  sum  of  $100 
because  the  said  Act  of  1903  discriminates  against  corporations  and 
imposes  a  penalty  on  corporations  tliat  is  not  imposed  on  individuals, 
co-partnerships  and  joint  stock  companies ;  and  because  said  Act  creates 
a  special  privilege  to  individuals,  co-partnerships  and  joint  stock  com- 
panies engaged  in  the  same  class  of  business  as  corporations,  and  for 
these  reasons  the  said  Act  is  a  violation  of  section  1  of  the  Fourteenth 
Amendment  to  the  Constitution  of  the  United  States  and  of  article  1, 
section  3;  article  1,  section  16,  and  of  article  1,  section  19  of  the 
Constitution  of  this  State,  and  of  article  1,  section  10  of  the  Constitu- 
tion of  the  United  States;  and  therefore  the  said  Act  of  1903  is  un- 
enforcible  and  void,  and  such  judgment  should  not  have  been  rendered. 
14th  Amend,  to  the  Const,  of  the  U.  S. ;  art.  1,  sees.  3,  16,  19  and 
10,  Texas  Const. ;  Gulf,  C.  &  S.  F.  Ey.  Co.  v.  Ellis,  165  U.  S.,  150 ; 
Juniata  Limestone  Co.  v.  Fagley,  42  L.  R.  A.,  442,  67  Am.  St.  Rep., 
580;  Missouri,  K.  &  T.  Ry.  Co.  v.  State,  100  Texas,  420,  426;  San 
Antonio  &  A.  P.  Ry.  Co.  v.  Wilson,  19  S.  W.,  910. 

The  court  erred  in  overruling  defendant's  special  exception  contained 
in  said  answer  to  said  petition,  which  is  as  follows:  Defendant  spe- 
cially excepts  to  said  petition  because  the  said  Act  of  1903  is  too 
vague,  indefinite  and  uncertain  in  that  it  does  not  define  what  is  a  vio- 
lation of  said  Act,  and  because  the  said  Act  does  not  define  what  con- 
stitutes a  separate  violation  of  the  Act,  nor  when  one  violation  of  the 
said  Act  ceases  and  another  begins,  and  it  is  impossible  to  determine 
what  constitutes  that  offense  that  the  law  seeks  to  prohibit,  and  it  is 
impossible  to  ascertain  what  penalties  are  prescribed  on  account  of 
such  uncertainty.  14th  Amend,  to  the  Const,  of  the  U.  S. ;  Missouri, 
K.  &  T.  Ry.  Co.  v.  State,  100  Texas,  420,  426;  South.  Stat.  Const, 
sec.  322-324;  Potter's  Dwarris,  244-251;  art.  1,  sens.  16,  19,  State 
Const.;  art.  1,  sec.  10,  Const,  of  the  U.  S. ;  5th  Amend.,  Const,  of 
the  U.  S.;  State  v.  West  Side  St.  Ry.  Co.,  47  S.  W.,  959;  Louisville  & 
X.  Rv.  Co.  v.  R.  R.  Com.  of  Tenn.,  19  Fed.,  679;  State  v.  King,  17 
So.,  288;  Griffin  v.  Interurban  St.  Ry.  Co.,  72  N.  E.,  513;  Woodruff  v. 
State,  52  Atl.,  294. 

No  brief  for  appellee. 

REESE,  Associate  Justice. — This  is  a  suit  instituted  by  the 
county  attorney  of  Jefferson  County,  in  the  name  of  the  State  of 
Texas,  against  the  Beaumont  Traction  Company,  a  corporation  engaged 
in  operating  a  line  of  electric  street  railway  in  the  city  of  Beaumont, 
to  recover  penalties  in  the  sum  of  $2,000  for  violation  of  the  pro- 
visions of  section  1,  chapter  112,  Acts  of  the  Twenty-eighth  Legisla- 
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ture,  approved  April  3,  1903,  making  it  unlawful  for  any  corporation 
or  receiver  operating  a  line  of  electric  railway  to  require  or  permit 
(with  certain  exceptions  named  in  the  Act)  the  operation  upon  its  line 
of  any  electric  car  during  the  period  beginning  November  15th  and 
ending  March  15th  of  each  year,  unless  the  forward  end  be  provided 
with  a  screen  or  vestibule  for  the  protection  of  the  motorman  from 
wind  and  storm.  A  trial  without  assistance  of  a  jury  resulted  in  a 
judgment  against  defendant  for  $100,  from  which  this  appeal  is  prose- 
cuted. 

By  appropriate  pleadings  in  the  trial  court  and  assignments  of  error 
here,  the  question  of  the  validity  of  the  statute  referred  to  is  pre- 
sented. Appellant's  contention  is  that  the  provisions  of  the  Act  are 
in  violation  of  article  1,  section  3  of  the  Constitution  of  this  State, 
and  of  section  1  of  the  Fourteenth  Amendment  to  the  Constitution  of 
the  United  States,  providing  that  the  State  shall  not  deny  to  any  per- 
son within  its  jurisdiction  the  equal  protection  of  the  laws.  The 
ground  of  the  objection  urged  by  appellant  is  that  the  statute  in  ques- 
tion imposes  duties  and  restrictions  upon  corporations  operating  elec- 
tric street  cars  that  are  not  required  of  persons  (not  corporations), 
firms  or  associations  of  such  persons  engaged  in  the  same  business. 

The  Aot  in  question  is  a  penal  statute  and,  according  to  the  well- 
settled  rule  of  construction  of  such  statutes,  must  be  strictly  construed 
according  to  the  plain  import  of  the  terms  thereof.  It  is  well  settled 
that  a  corporation  is  a  "person"  within  the  meaning  of  section  1,  ar- 
ticle 3  of  the  Constitution  of  this  State,  and  of  section  1  of  the  Fif- 
teenth Amendment  to  the  Constitution  of  the  United  States.  (Gulf, 
C.  &  S.  F.  Ry.  Co.  v.  Ellis,  165  U.  S.,  154.) 

Looking  to  the  terms  of  the  Act  in  question,  we  think  it  clear  that 
it  must  be  limited  in  its  application  to  "corporations ;"  that  is,  to  as- 
sociations of  persons  operating  under  a  charter  from  the  State;  and 
that  according  to  the  plain  import  of  the  terms  used,  natural  persons 
and  partnerships,  either  of  the  ordinary  kind  or  composed  of  persons 
associated  together  as  joint  stock  associations,  do  not  come  under  the 
provisions  of  the  Act.  The  restrictions  imposed  by  the  Act  upon  the 
business  of  operating  a  line  of  electric  street  railway  do  not  apply  to 
such  business  if  carried  on  by  natural  persons,  firms  or  associations. 
Such  would  necessarily  be  the  construction  of  the  Act  without  involving* 
the  doctrine  of  strict  construction  of  penal  statutes,  but  that,  under 
such  principle,  it  must  be  so  construed,  is  beyond  question. 

We  think  it  can  not  reasonably  be  questioned  that  the  restrictions 
upon  the  business  of  operating  electric  cars  imposed  by  the  Act  are  en- 
tirely proper  and  well  within  the  recognized  police  power  of  the  State, 
and  would  not  be  subject  to  the  constitutional  objection  that  any  per- 
son is  thereby  deprived  of  the  equal  protection  of  the  law  guaranteed 
by  the  Federal  Constitution,  or  that  equality  of  legal  rights  protected 
by  the  Constitution  of  this  State,  if  the  Act  operated  equally  upon  all 
engaged  in  such  business.  But  to  single  out  corporations  engaged  in 
such  business  and  impose  upon  them,  as  a  class,  restrictions  from 
which  all  persons  or  associations  of  persons,  other  than  corporations, 
engaged  in  the  same  business,  under  the  same  conditions,  are  exempt, 
is  a  violation  of  the  provisions  of  both  the  Fourteenth  Amendment  of 
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the  Federal  Constitution  and  of  article  1,  section  3  of  the  Constitution 
of  this  State.  A  classification  of  corporations  engaged  in  this  business, 
resting  alone  upon  the  amount  of  their  capital  stock,  could  be  just  as 
logically  sustained,  and  would  have  quite  as  much  relation  to  the 
subject  matter  of  the  Act  in  question  as  the  classification  which  the 
Legislature  has,  in  fact,  made.  The  constitutional  provisions  referred 
to  do  not  require  that  no  burdens  shall  be  imposed  upon  one  class  of 
persons  that  are  not  imposed  upon  all  classes,  but  only  that  such  bur- 
dens so  imposed  "shall  be  applied  impartially  to  all  constituents  of  a 
class,  so  that  the  law  shall  operate  equally  and  uniformly  upon  all 
persons  in  similar  circumstances."  (Kentucky  R.  B.  Tax  Cases,  115 
U.  S.,  321 ;  Barbier  v.  Connolly,  113  TL  S.,  27 ;  Soon  Hing  v.  Crow- 
ley, 113  TL  S.,  703;  Missouri  Pac.  R.  Co.  v.  Mackey,  127  U.  S.,  205; 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Ellis,  165  U.  S.,  150;  Juniata  Limestone 
Co.  v.  Fagley,  42  L.  R.  A.,  442.)  This  claim  of  equality  before  the 
law  protects  not  only  natural  persons,  but  also  artificial  persons,  called 
corporations,  who  are  regarded  as  persons  under  it.  (Railway  Co.  v. 
Ellis,  supra.)  It  is  not  necessary  to  multiply  authorities  upon  the 
general  question  here  involved. 

It  is  no  answer  to  the  objection  here  urged  to  the  Act  in  question 
that  the  Legislature  acts  upon  existing  or  probable  and  not  upon  con- 
ceivable conditions,  and  that  the  operation  of  electric  street  railways 
by  any  person  except  a  corporation  is  not  an  existing  condition,  no 
other  person  being  in  fact  so  engaged  in  this  State. 

If  under  the  operation  of  our  law  no  person  other  than  a  corpora- 
tion could  engage  in  such  business,  passing  by  the  question  of  the  con- 
stitutionality of  any  law  imposing  such  limitations  upon  the  rights  of 
persons  generally,  it  might  be  said  that  the  Act  in  question  applied 
equally,  in  fact,  to  all  persons  engaged  in  that  business,  and  therefore 
did  not  operate  to  deprive  such  corporations  of  the  equal  protection  of 
the  law,  but  we  know  of  nothing  in  the  law  nor  in  the  character  of 
the  business  that  would  prevent  any  person  or  association  of  persons, 
such  as  a  firm  or  a  joint  stock  association,  from  engaging  in  the  busi- 
ness. Such  joint  stock  association  would  not  be  a  corporation  within. 
the  meaning  of  that  term  as  used  in  this  Act.  (Allen  v.  Long,  80 
Texas,  265.)  There  is  nothing  either  in  the  law  or  the  character  of 
the  business  to  prevent  other  persons  from  engaging  therein,  and  while 
it  may  possibly  be  a  fact,  of  which  we  may  take  judicial  notice,  that 
the  business  of  operating  electric  street  railways  is  generally  carried 
on  by  corporations,  we  can  not,  we  think,  take  judicial  notice  of  the 
fact,  if  it  be  a  fact,  that  no  other  persons  than  corporations  are  so  en- 
gaged in  this  State;  and  no  matter  what  may  be  the  present  condi- 
tion in  this  regard,  it  could  not  affect  our  judgment,  if  in  fact  there 
existed  no  reason,  in  the  law  nor  in  the  character  of  the  business,  that 
would  prevent  other  persons  from  engaging  in  the  business  whenever 
they  should  see  fit  to  do  so. 

We  conclude  our  opinion  upon  this  question  by  the  following  quo- 
tation from  the  opinion  of  the  Supreme  Court  of  the  United  States 
in  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Ellis,  supra. 

"While  good  faith  and  a  knowledge  of  existing  conditions  on  the 
part  of  a  Legislature  are  to  be  presumed,  yet  to  carry  that  presumption 
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to  the  extent  of  always  holding  that  there  must  be  some  undisclosed 
and  unknown  reason  for  subjecting  certain  individuals  or  corporations 
to  hostile  and  discriminating  legislation,  is  to  make  the  protecting 
clauses  of  the  Fourteenth  Amendment  a  mere  rope  of  sand,  in  no  man- 
ner restraining  State  action." 

Our  conclusion  is  that  the  Act  in  question  is  unconstitutional,  and 
that  the  penalties  imposed  thereby  can  not  be  enforced. 

If  we  consider  only  the  language  of  the  opinion  of  the  Court  of 
Civil  Appeals  of  the  Fourth  District  in  Beaumont  Traction  Co.  v. 
State  (46  Texas  Civ.  App.,  576),  it  would  seem  that  this  opinion  is 
in  conflict  with  the  opinion  of  that  court.  It  does  not  appear,  how- 
ever, from  the  opinion,  that  the  question  here  decided  was  before  the 
court  in  that  case.  Upon  what  grounds  the  constitutionality  of  the 
Act  was  challenged  does  not  appear  from  the  very  meager  opinion. 
The  court  refers  to  the  case  of  State  v.  Whitaker  (160  Mo.,  59,  60  S. 
W.,  1068),  which  the  court  says  "involves  the  construction  of  a  similar 
statute  and  decides  as  we  have  the  questions  involved  in  this  case,  after 
fully  discussing  them."  If  this  be  true,  then  neither  of  the  questions 
here  involved  were  decided  in  the  case  referred  to.  The  statute  under 
discussion  in  the  Whitaker  case,  supra,  applied  by  its  terms  to  "per- 
sons, associations  and  corporations  owning  or  operating  street  cars," 
and  as  to  the  penalty,  imposed  a  fine  of  from  $25  to  $100  for  every 
day  that  an  electric  street  car  is  operated  during  the  winter  time  with- 
out the  screens  for  protection  of  the  motorman.  It  will  be  seen  that 
the  objections  here  made  to  the  Act  in  question  could  not  have  been 
urged  to  the  Missouri  statute,  and  a  reading  of  the  opinion  in  that 
case  shows  that  its  constitutionality  was  attacked  upon  quite  other 
grounds  than  those  here  urged.  We  must  conclude,  therefore,  that  the 
questions  here  presented  were  not  decided  by  the  Court  of  Civil  Ap- 
peals of  the  Fourth  District  in  the  case  referred  to,  and  that  our  opin- 
ion in  no  way  conflicts  therewith. 

The  further  objection  is  made  to  the  Act  that  in  the  matter  of  pen- 
alties imposed,  the  Act  can  not  be  enforced  on  account  of  the  doubt 
and  uncertainty  arising  from  the  language  of  the  Act  as  to  what  con- 
stitutes an  offense  rendering  appellant  liable  to  such  penalty.  Section 
1  of  the  Act  provides  that  "It  shall  be  unlawful  for  any  corporation 
or  receiver  operating  a  line  of  electric  street  railway  in  the  State  of 
Texas  to  require  or  permit  the  operation  upon  its  lines  of  any  elec- 
tric cars,  etc."  Section  2  provides  that  "any  corporation  .  .  .  who 
shall  violate  any  of  the  provisions  of  this  Act  shall  be  liable  to  the 
State  of  Texas  for  a  penalty  of  not  less  than  $100  nor  more  than 
$1,000  for  each  offense." 

We  must  confess  that  we  feel  like  we  are  groping  in  the  dark  when 
we  •  endeavor  to  determine  what  shall  constitute  "each  offense"  for 
which  a  separate  penalty  is  imposed.  Shall'  it  be  each  trip  of  each  car, 
or  each  day's  operation,  or  may  the  officers  of  the  State  make  as  many 
or  few  offenses  as  they  may  choose,  to  be  determined  by  the  frequency 
of  suits  filed  for  the  recovery  of  such  penalties?  Courts  ought  not  to 
be  required  to  make  a  blind  guess  at  the  intention  of  the  Legislature 
which  would  be  merely  "to  allow  conjectural  interpretation  to  usurp 
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the  place  of  judicial  exposition."  (Suth.  Stat.  Const.,  sec.  261;  Mis- 
souri, K.  &  T.  By.  Co.  v.  State,  100  Texas,  420;  Louisville  &  N.  By. 
Co.  y.  E.  E.  Com.  of  Tenn.,  19  Fed.,  679;  Crow  v.  Westside  St.  By. 
Co.,  47  S.  W.,  959.)  We  are  inclined  to  the  opinion  that  this  objec- 
tion to  the  Act  ought  also  to  be  sustained. 

The  general  demurrer  to  the  petition  should  have  been  sustained. 
This  disposes  of  the  case. 

The  judgment  of  the  trial  court  is  reversed  and  judgment  here  ren- 
dered for  appellant. 

Reversed  and  rendered. 


0.  S.  Lattimore  et  al.  v.  Tarrant  County. 

Decided  November  20,  1909. 

1. — Comity  Attorney — Compensation — Statute  Construed. 

Under  the  provisions  of  articles  2495c,  2495d  and  24951,  Sayles  Civ.  Stats.,  a 
county  attorney  is  entitled  to  retain  all  fees  and  commissions  collected  by  him 
in  his  official  capacity  until  the  sum  of  such  fees  and  commissions  equals  the 
maximum  amount  allowed  him  by  law.  Until  such  time  the  county  has  no 
interest  in  them,  and  in  a  suit  against  a  county  attorney  and  his  bondsmen  to 
recover  certain  fees  collected  and  retained  by  the  county  attorney  it  must  be 
alleged  and  proved  that  at  the  time  the  county  attorney  appropriated  such 
fees  he  had  then  collected  the  maximum  amount  allowed  him  by  law. 

3. — Same— Ez-oAoio   Services — Employment   by   County — Legality — Burden   of 

Proof. 

A  County  Commissioners'  Court  may  lawfully  employ  a  county  attorney  to 
represent  the  interests  of  their  county  in  any  cause  in  which  such  duty  is  not 
enjoined  upon  him  by  law,  and  pay  him  a  reasonable  compensation  therefor  over 
and  above  the  maximun  amount  allowed  him  by  law.  In  such  case  article  299. 
Sayles  Civ.  Stats,  has  no  application.  The  burden  is  upon  the  party  attacking 
the  action  of  the  court  in  allowing  extra  compensation  in  such  case  to  prove 
that  the  allowance  was  unlawful. 

3. — Same— Illegal  Contract. 

Because  article  300,  Sayles  Civ.  Stats.,  makes  it  the  duty  of  a  county  attorney 
to  institute  the  necessary  legal  proceedings  against  a  county  official  for  mal- 
feasance in  the  matter  of  collecting  or  safe-keeping  the  public  funds,  the 
Commissioners'  Court  has  no  authority  to  agree  to  give  a  county  attorney  extra 
compensation  for  his  services  in  such  matter. 


4. — Practice — Failure  to  Submit  Issue. 

The  failure  of  the  trial  court  to  submit  an  issue  is  not  cause  for  reversal 
when  no  request  was  made  to  have  such  issue  submitted. 

Appeal  from  the  District  Court  of  Tarrant  County.  Tried  below  be- 
fore Hon.  Irby  Dunklin. 

C.  K.  Bell  and  Smith  &  Lattimore,  for  appellants. — The  proof  must 
show  that  the  particular  items  named  by  plaintiff  in  its  petition,  to 
wit:  Certain  ten  percent  commission  on  $1,660  of  delinquent  fees  and 
$546  of  delinquent  fees,  which  items  were  sought  to  be  recovered  spe- 
cifically, were  collected  by  appellant  Lattimore  after  he  had  collected 
and  appropriated  the  salary  allowed  him  by  law. 
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The  Commissioners'  Court  was  empowered  to  employ  the  defendant 
Lattimore  to  represent  the  said  court  and  Tarrant  County  in  civil 
cases  and  in  the  Butler  case  in  the  Court  of  Civil  Appeals  and  the  Su- 
preme Court.  Looscan  v.  Harris  County,  58  Texas,  511;  Bank  v.  Pre- 
sidio County,  26  S.  W.,  777;  Crooms  v.  Atascosa  County,  32  S.  W., 
188;  Browning  v.  Tarrant  County,  50  Texas  Civ.  App.,  619;  Ander- 
son v.  Walker,  49  S.  W.,  945. 

R.  E.  L.  Roy,  county  attorney,  and  McLean  &  Carlock,  special 
counsel,  for  appellee. 

SPEER,  Associate  Justice. — Tarrant  County  instituted  this  suit 
against  0.  S.  Lattimore  and  his  official  bondsmen  to  recover  a  sum  al- 
leged to  be  due  above  the  maximum  amount  allowed  by  law  to  said 
Lattimore  as  county  attorney  for  the  years  1900,  1901,  1902  and  1903. 
Plaintiff  alleged  that  defendant  Lattimore  collected  and  received 
during  the  year  1903  the  sum  of  one  hundred  and  sixty-six  dollars 
and  fixs  cents,  which  he  received  and  retained  as  commission  on  fees 
collected  by  him  and  which  accrued  before  the  beginning  of  his  term 
of  office.  That  during  said  year  he  collected,  received  and  retained 
fifty-four  dollars  and  sixty  cents  as  commission  of  ten  percent  on  fees 
of  office,  which  accrued  prior  to  the  beginning  of  his  term  of  office. 
That  of  said  sums  the  defendant  was  entitled  to  retain  one-fourth 
only,  leaving  a  balance  due  the  State  of  one  hundred  and  sixty-five 
dollars  and  forty-nine  cents.  It  was  also  alleged  that  the  defendant 
Lattimore  collected  and  received  during  the  year  1903  the  sum  of  five 
hundred  dollars,  which  he  claimed  a?  a  fee  for  defending  a  certain  suit 
in  the  District  Court  of  Tarrant  County,  in  which  Tarrant  County  was 
plaintiff  and  Sam  Butler  et  al.  were  defendants,  said  suit  being 
brought  to  recover  a  large  amount  of  money  claimed  by  Tarrant 
County  against  said  Butler  as  county  clerk  of  said  county,  and  the 
other  "defendants  as  his  bondsmen.  It  is  further  alleged  that  defend- 
ant Lattimore,  during  his  four  years'  incumbency  of  the  office  of 
county  attorney,  received  and  retained  the  sum  of  six  hundred  dollars 
under  an  order  of  the  Commissioners'  Court  allowing  the  same  to  him 
as  "ex  officio"  salary.  The  petition  alleges  that  these  sums  of  money 
constituted  fees  of  office,  and  were  in  excess  of  the  amount  allowed  and 
collected  by  the  defendant  as  salary  and  all  expenses  of  his  office  al- 
lowed by  law,  including  the  salary  of  his  assistants. 

As  to  these  allegations  the  defendants  answered  that  defendant  Lat- 
timore had  collected  the  sum  of  two  thousand  two  hundred  and  six 
dollars  and  fifty  cents  upon  which  he  had  retained  a  commission  of  ten 
percent  as  fees  allowed  by  law  for  making  such  collection,  and  that 
the  whole  amount  was  justly  due  to  him  in  addition  to  the  other  fees 
of  office  allowed  by  law;  that  as  to  the  other  items  claimed  by  the 
plaintiff  he  was  justly  entitled  to  retain  said  sums  so  paid  him  by  the 
county,  for  the  reason  that  the  same  were  paid  to  him  as  compensa- 
tion for  legal  services  outside  the  scope  of  his  duties  as  county  attor- 
ney. There  were  other  issues  not  necessary  to  be  noticed,  however,  in 
view  of  the  disposition  of  the  case  below.  Upon  the  summary  instruc- 
tion from  the  court  the  jury  returned  a  verdict  in  the  plaintiffs  favor 
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for  the  foregoing  items  with  interest  to  the  date  of  trial.     From  a 
judgment  based  upon  this  verdict  the  defendants  have  appealed. 

The  first  and  second  assignments  of  error  raise  a  question  based 
upon  an  ambiguity  in  the  pleadings,  which  it  will  be  unnecessary  to 
discuss  since  the  cause  is  to  be  remanded  for  another  trial,  and  the 
supposed  error  may  be  easily  avoided  by  an  amendment  of  what  ap- 
pears to  be  an  error  of  calculation. 

The  judgment  of  the  District  Court  will  be  reversed  because  of  error 
in  giving  the  summary  instruction  to  find  for  the  county.  Under  ar- 
ticle 2495c,  Sayles'  Texas  Civil  Statutes,  appellant  Lattimore,  as  coun- 
ty attorney  of  Tarrant  County,  was  allowed  a  salary  not  to  exceed  two 
thousand  five  hundred  dollars  per  annum,  and  in  addition  thereto  one- 
fourth  of  the  excess  of  the  fees  collected  by  him.  Article  2495d  pro- 
vides "the  amount  allowed  to  each  official  mentioned  in  article  2495c 
may  be  retained  out  of  the  fees  collected  by  him  under  existing  laws; 
.  .  .  and  all  fees  collected  by  officers  named  in  article  2495c  dur- 
ing the  fiscal  year  in  excess  of  the  maximum  amount  allowed,  and  of 
the  one-fourth  of  the  excess  of  the  maximum  amount  allowed  for  their 
services,  and  for  the  services  of  their  deputies  or  assistants  hereinafter 
provided  for,  shall  be  paid  to  the  county  treasurer  of  the  county 
where  the  excess  accrued."  This  article  also  provides  for  a  sworn 
statement  by  the  official  showing  the  amount  of  fees  collected  by  him 
during  the  fiscal  year,  and  the  amount  of  fees  charged  and  not  col- 
lected, etc.  Article  2495f  declares,  "AH  fees  due  and  not  collected,  as 
shown  in  the  report  required  by  article  2495d,  shall  be  collected  by 
the  official  to  whose  office  the  fees  accrued,  and  out  of  such  part  of  de- 
linquent fees  as  may  be  due  the  county  the  official  making  such  collec- 
tion shall  be  entitled  to  ten  percent  of  the  amount  collected  by  him, 
and  the  remainder  shall  be  paid  into  the  county  treasury  as  provided 
by  article  2495d." 

Now,  it  is  clear  from  these  articles,  treating  the  items  of  commis- 
sions as  fees  of  office  accruing  to  appellant  Lattimore,  as  we  think  they 
should  be  treated  (Ellis  County  v.  Thompson,  95  Texas,  22),  that  to 
entitle  appellee  to  a  judgment  it  must  appear  that  at  the  time  appel- 
lant Lattimore  received  such  fees  he  had  then  collected  in  fees  of  of- 
fice the  maximum  amount  allowed  him  by  law,  for  until  such  time, 
by  the  very  letter  of  the  statute  as  well  as  its  spirit,  he  is  entitled  to 
retain  all  fees  collected  by  him,  and  the  county  has  no  interest  in 
them.  For  aught  the  petition  in  this  case  shows  appellant  Lattimore 
had  not,  when  these  commissions  came  into  his  hands,  received  in  fees 
the  maximum  amount  allowed  him  by  law.  Furthermore,  the  proof  in 
this  respect  is  equally  wanting.  In  the  agreed  statement  of -facts  it  is 
stated:  "That  each  year  of  said  Lattimore's  incumbency  in  said  office 
there  was  an  excees  of  fees  over  the  maximum  allowed  by  law."  But 
the  extent  of  this  excess  is  nowhere  shown;  it  may  have  been  one  dol- 
lar, or  ten  thousand  dollars.  Neither  the  pleadings  nor  the  evidence, 
therefore,  showed  that  appellee  was  entitled  to  recover  any  amount  of 
the  commissions  retained  by  appellant  Lattimore  upon  the  collection 
of  past-due  fees  to  his  office. 

Neither  was  it  proper  to  instruct  a  verdict  as  to  the  item  of  six 
hundred  dollars  alleged  to  have  been  paid  to  appellant  Lattimore  for 


1909.]  Lattimore  v,  Tarrant  County.  613 

"ex  officio"  services  as  county  attorney.  It  is  quite  true  that  there  is 
no  provision  of  law  allowing  the  Commissioners'  Court  of  a  county  to 
pay  to  the  county  attorney  an  ex-officio  salary  as  such,  but  it  is  equally 
true  that  the  Commissioners*  Court  may  lawfully  employ  the  county 
attorney  to  represent  the  interest  of  their  county  in  any  cause  where 
such  duty  is  not  enjoined  upon  him  by  law.  (Browning  v.  Tarrant 
County,  50  Texas  Civ.  App.,  619.)  In  other  words,  article  299, 
Sayles'  Texas  Civil  Statutes,  which  makes  it  unlawful  for  a  county 
attorney  to  accept  any  fee,  article  of  value,  compensation,  reward  or 
gift,  for  the  prosecution  of  any  ca3e  or  for  services  in  any  case,  ap- 
plies only  to  cases  which  he  "is  required  by  law  to  prosecute."  Now, 
the  designation  by  the  Commissioners'  Court  of  the  allowance  to  appel- 
lant Lattimore  as  "ex-officio"  might,  standing  alone,  indicate  that  the 
allowance  was  by  virtue  of  his  office,  and  not  in  fact  a  compensation 
for  services  rendered  beyond  the  duties  of  his  office.  But  the  evidence 
is  not  left  in  this  shape.  In  the  agreed  statement  of  facts  it  is  stated: 
"That  during  the  years  immediately  preceding  the  making  of  such  al- 
lowance to  said  Lattimore,  said  Lattimore,  at  the  request  of  6aid 
Commissioners'  Court,  represented  said  Commissioners'  Court  in  vari- 
ous and  sundry  matters,  and  had  at  the  request  of  said  Commissioners' 
Court  rendered  to  them  various  and  sundry  legal  services,  such  as  writ- 
ten opinions  on  election  and  school  matters,  and  in  several  suits,  and 
that  such  services  so  rendered  were  of  the  reasonable  value  of  six  hun- 
dred dollars."  It  thus  appears  that  the  services  rendered  were  in  pur- 
suance of  a  contract  of  employment,  and  there  is  no  evidence  that  such 
contract  was  inhibited  by  law.  The  presumption,  therefore,  is  that 
such  employment  and  agreement  to  pay  were  lawful.  The  burden  of 
proof  rests  upon  the  county  to  show  that  these  fees  had  been  unlaw- 
fully retained,  and  not  upon  appellant  Lattimore  to  show  that  the  con- 
tract, under  which  he  retained  them,  was  lawful. 

As  to  the  item  of  five  hundred  dollars  paid  to  appellant  Lattimore 
for  his  prosecution  of  the  Butler  suit,  we  think  the  court's  instruction 
was  correct.  We  have  seen  that  the  law  forbids  the  receiving  by  a 
county  attorney  of  any  fee  or  compensation  for  services  required  of 
him  by  law  as  such  official.  Article  300,  Sayles'  Texas  Civil  Statutes, 
makes  it  the  duty  of  the  county  attorney,  when  it  shall  have  come  to 
his  knowledge  that  an  official  in  his  county,  "intrusted  with  the  collec- 
tion or  safe-keeping  of  any  public  funds,  is  in  any  manner  whatsoever 
neglecting  or  abusing  the  trust  confided  in  him,"  to  institute  such  pro- 
ceedings as  are  necessary  to  protect  and  preserve  the  public  interests. 
Article  297  provides  the  compensation  which  the  county  attorney  is  to 
receive  in  such  a  case.  It  therefore  clearly  appears,  we  think,  that  the 
attempted  contract  whereby  the  Commissioners'  Court  of  Tarrant 
County  agreed  to  pay  to  appellant  Lattimore  five  hundred  dollars  in 
lieu  of  any  and  all  other  claims  to  compensation  for  the  prosecution 
of  the  Butler  suit,  was  forbidden  by  law  and  void.  That  appellant's 
services  were  worth  five  hundred  dollars  to  the  county  can  not,  of 
course,  affect  the  question.  The  law  has  provided  the  compensation 
for  him,  and  he  and  the  Commissioners'  Court  would  not  be  at  liberty 
to  disregard  that  law  and  substitute  a  different  compensation,  however 
desirable  such  arrangement  might  be  to  all  parties, 
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The  cross-assignment  of  error  must  be  overruled,  because  it  com- 
plains of  the  trial  court's  failure  to  submit  the  issue  of  appellee's  right 
to  recover  another  item  pleaded,  when  no  request  was  made  to  have 
such  issue  submitted.  We  have  thought  it  best,  however,  not  to  af- 
firm the  case  as  to  any  item,  but  to  reverse  the  same  as  a  whole,  and 
remand  the  cause  for  another  trial. 

Reversed  and  remanded. 


John  C.  Hamm  et  al.  v.  William  0.  Briant. 

Decided  November  20,  1909. 

1.— Charge— Undue  Emphasis — Practice. 

In  an  action  for  damages  for  annoyance,  inconvenience  and  discomfort  to 
plaintiff  and  his  family  resulting  from  the  operation  of  a  gin  and  light  plant, 
charge  considered  and  held  subject  to  the  objections  that  it  was  argumentative 
and  gave  undue  emphasis  to  plaintiff's  contention.  When  the  issues  to  be  decided 
have  been  properly  submitted  to  the  jury,  it  is  bad  practice  to  follow  the 
instructions  with  statements  of  abstract  propositions  of  law. 

3. — Nuisance— Lawful  Use  of  Premises. 

A  nuisance  is  anything  that  works  hurt,  inconvenience  or  damage.  If  the 
operation  of  a  gin  and  light  plant  upon  the  premises  of  the  owner  amounts  to 
a  nuisance  to  an  adjacent  property  owner,  then  no  amount  of  care  in  the 
conduct  of  the  business  will  exempt  the  owner  of  the  plant  from  liability  for 
damages. 

Appeal  from  the  County  Court  of  Taylor  County.  Tried  below  be- 
fore Hon.  T.  A.  Bledsoe. 

Hardwicke  &  Hardwicke  and  Theodore  Mack,  for  appellants. — One 
who  uses  his  property  in  a  lawful  and  proper  manner  is  not  guilty  of 
a  nuisance,  even  though  negligence  and  unskillfulness  may  not  be  a 
proper  element  in  the  law  of  nuisances.  29  Cyc,  1156,  1157,  1159; 
Taylor  v.  Seaboard  Air  Line  Ey.,  59  S.  E.,  129;  6  Current  Law,  828; 
Phillips  v.  Brick  Co.,  82  Pac,  787;  Wade  v.  Miller,  188  Mass.,  6,  73 
N.  E.,  849. 

J.  M.  Wagstaff,  for  appellee. 

DTTNKLIN,  Associate  Justice. — William  0.  Briant  recovered 
judgment  for  three  hundred  dollars  against  John  C.  Hamm  and  the 
Merkel  Light  &  Power  Company  for  alleged  damages  for  annoyance, 
inconvenience  and  discomfort  to  the  plaintiff  and  his  family,  resulting 
from  the  operation  of  a  gin  and  light  plant  by  defendants,  and  from 
that  judgment  defendants  have  appealed. 

In  the  charge  of  the  court  the  issue  was  submitted  as  to  whether 
or  not  the  operation  of  the  plant  constituted  a  nuisance  warranting  a 
recovery  by  the  plaintiff,  and  neither  party  has  challenged  the  corrects 
nesB  of  that  instruction.  After  thus  instructing  the  jury,  the  charge 
contained  the  following  additional  instruction,  to  wit: 

"You  are  further  charged  that  no  matter  how  lawful  a  business  may 
be  it  can  not  be  conducted  in  such  a  manner  as  to  directly,  palpably 
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and  substantially  injure  the  comfort  and  convenience  of  the  premises 
of  another. 

"And  that  where  dust,  dirt  and  lint  are  emitted  from  the  premises 
of  the  defendants  and  carried  on  the  plaintiff's  premises  to  the  dis- 
comfort and  annoyance  of  plaintiff,  it  is  not  necessary  for  plaintiff  to 
show  that  defendant's  business  was  carried  on  recklessly  or  was  not 
properly  managed. 

"And  where  one  permits  dost,  dirt  and  lint  to  be  emitted  from  his 
premises  and  carried  on  to  the  premises  or  adjoining  property  of  an- 
other in  such  a  manner  as  to  seriously  annoy  and  discomfort  the  occu- 
pants of  said  adjoining  properly,  such  action  is  subject  to  liability. 

"Dirt,  dust  and  lint  are  not  nuisances  per  se,  but  when  produced  in 
such  quantities  and  distributed  in  such  a  manner  as  to  render  them 
specially  uncomfortable  and  inconvenient,  and  to  interfere  with  the 
comfort  of  human  existence,  then  they  may  become  nuisances." 

By  different  assignments,  each  paragraph  of  the  charge  quoted 
above  is  assailed  as  being  argumentative,  and  as  giving  undue  empha- 
sis to  plaintiff's  contention  that  dirt,  dust  and  lint  escaping  from  de- 
fendants' plant  did  cause  himself  and  family  annoyance  and  discom- 
fort, and  those  assignments  are  sustained.  As  above  noted,  the  issues 
to  be  decided  by  the  jury  had  already  been  submitted  to  the  jury  in 
previous  paragraphs  of  the  charge,  and  when  that  is  done  in  a  proper 
manner  we  fail  to  understand  the  necessity  in  any  case  of  following 
such  instructions  with  statements  of  abstract  propositions  of  law.  It 
may  become  necessary  in  some  instances  to  define  a  legal  term,  audi 
as  "negligence,"  used  in  presenting  the  issues  to  be  decided  by  a  jury, 
but  when  the  court  proceeds  further  and  indulges  in  a  discussion  of 
abstract  questions  of  law,  there  is  always  danger  of  unduly  emphasizing 
the  contention  made  by  some  party  to  the  suit,  as  we  think  was  clearly 
done  by  the  instructions  above  quoted. 

By  their  tenth  assignment  complaint  is  made  of  the  refusal  of  the 
court  to  give  to  the  jury  the  following  special  instruction,  requested  by 
defendants : 

"Gentlemen  of  the  jury,  you  are  instructed  that  defendants  had  a 
right  in  law  to  use  their  property  for  all  purposes  proper  to  the  pru- 
dent maintenance  and  operation  of  said  gin  and  light  plant,  and  de- 
fendants will  not  be  liable  herein  if  the  use  to  which  they  have  put 
their  property  is  a  reasonable  use  for  proper  purposes." 

This  requested  instruction  embodied  an  incorrect  proposition  of  law, 
and  the  court  did  not  err  in  refusing  it.  In  Burditt  v.  Swenson,  17 
Texas,  502,  the  court  said;  "What  constitutes  a  nuisance  is  well  de- 
fined. The  word  means  literally  annoyance;  in  law  it  signifies,  ac- 
cording to  Blackstone,  'anything  that  worketh  hurt,  inconvenience  or 
damage.'"  In  that  case  the  court  further  quoted  with  approval  from 
Blackstone  the  following:  "And  by  consequence  it  follows  that  if 
one  does  any  other  act  in  itself  lawful,  which  being  done  in  that  place 
necessarily  tends  to  the  damage  of  another's  property,  it  is  a  nuisance; 
for  it  is  incumbent  on  him  to  find  some  other  place  to  do  that  act 
where  it  will  be  less  offensive."  See  also  Gainesville,  H.  &  W.  By.  v. 
Hall,  78  Texas,  174.  The  facts  in  cause  No.  5745,  Western  Texas 
Compress  Company  v.  Alex  Williams,  decided  by  this  court  but  not  of- 
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ficially  reported,  were  very  similar  to  the  facts  in  this  case,  and  in  the 
opinion  there  rendered  we  used  the  following  language: 

"The  third  and  sixth  assignments  raise  the  point  that  to  entitle  ap- 
pellee to  a  recovery  he  must  have  alleged  and  proved  negligence  on  the 
part  of  appellants  in  maintaining  or  operating  its  plant.  But  the  re- 
verse of  the  proposition  appears  to  be  the  law.  In  other  words,  if  the 
operation  of  appellants'  plant  amounted  to  a  nuisance  as  to  appellee, 
then  no  amount  of  care  on  the  part  of  appellant  in  conducting  its 
business  would  excuse  it  from  liability  for  the  damages.  The  prin- 
ciple is  thoroughly  settled  in  railroad  cases,  in  Daniel  v.  Ft.  Worth 
&  R.  G.  Kv.  Co.,  96  Texas,  327;  Rainey  v.  Red  River,  T.  &  S.  Ry. 
Co.,  80  S.  W.,  95;  Missouri,  K.  &  T.  Ry.  Co.  v.  Perry,  46  Texas  Civ. 
App.,  374.  And  the  rule  commends  itself  to  us  as  being  applicable  to 
other  than  railroad  cases,  and  indeed  has  frequently  been  so  held.  For 
a  case  very  much  in  point,  see  Berger  v.  Minneapolis  Gas  Light  Co., 
60  Minn.,  296,  62  N.  W.,  336,  where  a  defendant,  who  for  his  own  use 
stored  on  his  own  land  petroleum  which  escaped  on  the  premises  of 
the  plaintiff,  was  held  to  be  liable  for  the  damages  without  proof  of 
negligence  on  his  part "  See  also  Rainey  v.  Red  River,  T.  &  S.  Ry., 
99  Texas,  276. 

Appellants  have  presented  other  assignments  of  error,  but  as  the 
circumstances  made  the  basis  thereof  will  not  likely  occur  upon  an- 
other trial,  it  is  not  necessary  to  discuss  them. 

For  the  errors  indicated  above,  the  judgment  of  the  trial  court  is 
reversed  and  the  cause  remaned  for  another  trial. 

Reversed  and  remanded. 


M.  E.  Gilmore  v.  A.  L.  Lookwood. 

Decided  November  20,  1909. 

Public  School  Land — Certificate  of  Occupancy. 

In  an  action  of  trespass  to  try  title  to  a  section  of  public  school  land  wherein 
the  plaintiff  sought  to  impeach  the  sale  to  defendant  by  the  State  by  showing 
that  defendant  was  not  at  the  time  of  the  award  to  him  an  actual  settler  upon 
his  home  section,  the  certificate  of  the  Commissioner  of  the  Land  Office  as  to 
three  years  occupancy  by  the  defendant  was  not  conclusive  of  the  question, 
and  the  plaintiff  should  have  been  allowed  to  disprove  that  fact. 

Appeal  from  the  District  Court  of  Lynn  County.  Tried  below  be- 
fore Hon.  H.  C.  Hughes,  Special  Judge. 

Beall  Bros.  &  McDugald,  W.  D.  Benson  and  John  P.  Marrs,  for  ap- 
pellant.— The  proof  of  settlement  and  three  years'  occupancy  made  by 
appellee  of  his  settlement  and  occupancy  upon  section  500,  and  the 
certificate  of  the  Commissioner  of  the  General  Land  Office  issued 
thereon,  were  as  to  appellant  ex  parte,  irrelevant  and  incompetent. 
Appellant  having  filed  on  the  land  in  controversy  within  three  years 
of  the  time  appellee  filed  on  same,  and  before  the  certificate  of  occu- 
pancy issued  same  could  not  estop  or  abrogate  appellant's  rights  under 
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his  file.  May  v.  Hollingsworth,  7  Texas  Ct.  Sep.,  711;  Lampkin  v. 
Matsler,  7  Texas  Ct.  Rep.,  2?8;  Franklin  v.  Kerlin,  7  Texas  Ct.  Sep., 
719 ;  White  v.  Watson,  78  S.  W.,  237. 

If  appellee  was  not  an  actual  settler  in  good  faith  on  section  No. 
500  on  the  1st  day  of  October,  1902,  the  day  on  which  he  filed  thereon, 
then  he  was  not  an  eligible  purchaser,  and  the  Commissioner  of  the 
General  Land  Office  was  without  power  to  award  the  same  to  him,  and 
such  an  award  so  made  was  void,  and  his  purchase  of  section*  No.  492 
as  additional  thereto  was  also  void.  Busk  v.  Lowrie,  23  S.  W.,  983; 
Cordill  v.  Moore,  43  S.  W.,  298;  Waggoner  v.  Daniels,  44  S.  W.,  946; 
Borchers  v.  Mead,  43  S.  W.,  300;  Smith  v.  Florence,  16  Texas  Ct. 
Rep.,  846 ;  Newberger  v.  Heintz,  22  S.  W.,  867 ;  Potter  v.  Wheat,  53 
Texas,  406. 

No  brief  for  appellee. 

SPEER,  Associate  Justice. — Appellant,  Gilmore,  brought  this  suit 
in  the  form  of  an  action  of  trespass  to  try  title  to  recover  from  appel- 
lee, Lockwood,  a  section  of  school  land  in  Lynn  County.  The  applica- 
tion of  appellant  was  rejected  because  of  a  prior  sale  to  appellee,  and 
appellant  sought  to  impeach  this  sale  by  showing  that  appellee  was 
not  at  the  time  of  the  award  to  him,  an  actual  settler  upon  his  base 
or  mother  section.  Upon  appellee's  proving  that  the  Commissioner  of 
the  General  Land  Office  had  issued  a  certificate  of  three  years'  occu- 
pancy, the  trial  court  instructed  the  jury  to  return  a  verdict  in  his 
favor,  holding  upon  the  authority  of  Williams  v.  Barnes,  111  S.  W., 
432,  that  such  certificate  was  conclusive  upon  the  rights  of  appel- 
lant, notwithstanding  those  rights  had  their  incipiency  at  a  date  prior 
to  the  issuance  of  the  certificate. 

The  ruling  of  the  court  in  declining  to  hear  certain  testimony  from 
appellant,  and  in  thus  instructing  a  verdict,  constituted  error  for  which 
the  judgment  will  be  reversed.  The  authority  cited  undoubtedly  sus- 
tains the  court's  ruling,  but  has  itself  been  reversed  on  writ  of  error 
to  the  Supreme  Court.  Barnes  v.  Williams,  102  Texas,  414.  See  also 
Lamkin  v.  Matsler,  73  S.  W.,  970;  Bumpass  v.  McLendon,  48  Texas 
Civ.  App.,  410,  a  writ  of  error  having  been  refused  in  the  latter  case 
on  a  subsequent  appeal. 

Reversed  and  remanded. 


Edward  T.  Habrison,  Receiver,  v.  C.  W.  Littlefield. 

Decided  November  20,  1909. 

Injunction — Pendency  of  Another  Suit. 

Application  for  injunction  in  a  pending  suit  in  a  District  Court  to  restrain 
the  defendant  from  prosecuting  a  suit  involving  the  same  controversy  between 
the  same  parties  in  the  District  Court  of  another  county,  considered,  and  held 
improperly  granted  because  there  was  no  averment  that  the  court  in  which  the 
application  was  made  first  acquired  jurisdiction  over  the  cause  of  action,  and 
this,  though  the  court  granting  the  injunction  had  overruled  defendant's  plea; 
of  privilege  to  be  sued  in  his  own  county, 
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Appeal  from  the  District  Court  of  Palo  Pinto  County.  Tried  be- 
low before  Hon.  W.  J.  Oxford. 

J.  L.  Ooggans  and  D.  A.  Eldridge,  for  appellant. 

Penix  &  Eberhart,  for  appellee. 

SPEER,  Associate  Justice. — This  appeal  is  prosecuted  from  an 
order  of  the  District  Court  granting  the  writ  of  injunction  upon  the 
following  petition: 

"C.  W.  Iittlefield  v.  W.  Hogue  et  al.    No.  3802. 

"In  the  District  Court  of  Palo  Pinto  County,  Texas,  September 
term,  1909. 

"Now  comes  C.  W.  Littlefield,  plaintiff  in  the  above-styled  and  num- 
bered cause,  and  shows  to  the  court  that  W.  J.  Hogue  and  J.  A.  Lucas 
and  C.  W.  McKinney  and  Edward  T.  Harrison,  receiver  for  the 
Union  Live  Stock  Insurance  Company,  who  reside  in  Dallas  County, 
Texas,  are  the  defendants  in  said  cause. 

"Complainant  further  shows  to  the  court  that  this  suit  was  filed  in 
this  court  on  the  4th  day  of  February,  1909,  in  which  the  present  de- 
fendants, except  the  said  Edward  T.  Harrison,  were  defendants  there- 
in, and  that  the  said  Edward  T.  Harrison,  as  receiver  aforesaid,  by 
amendment  in  vacation  filed  on  the  25th  day  of  August,  1909,  was 
made  a  party  hereto  as  a  proper  and  necessary  party  to  clear  the  title 
to  the  land  sued  for  in  plaintiff's  petition;  that  the  said  Edward  T. 
Harrison,  receiver,  and  all  other  defendants  were  duly  served  with 
citation  and  are  now  legally  before  this  court. 

"That  the  said  Edward  T.  Harrison,  as  receiver  aforesaid,  filed  here- 
in his  plea  of  privilege  and  also  his  plea  in  abatement  on  the  6th  day 
of  .September,  1909,  and  also  on  said  date  filed  an  original  answer  in 
this  cause;  that  the  plea  of  privilege  and  plea  of  abatement  were  set 
down  for  hearing  on  the  10th  day  of  September,  1909,  and  that  on 
said  date  said  plea  of  privilege  and  plea  of  abatement  were  heard  by 
this  court  and  evidence  was  introduced  in  support  thereof,  and  after 
hearing  the  said  pleas  and  the  evidence  produced  thereon,  the  court  on 
said  date  overruled  same  and  set  this  cause  down  for  trial  on  the  4th 
day  of  October,  1909,  and  that  same  is  now  pending  trial  in  this  court 
on  said  date. 

"That  the  said  Edward  T.  Harrison,  as  receiver  aforesaid,  on  the 
17th  day  of  August,  1909,  brought  a  suit  at  Dallas,  in  Dallas  County, 
Texas,  styled  Edward  T.  Harrison,  Receiver,  v.  C.  W.  McKinney  et 
al.,  defendants,  in  the  68th  District  of  said  Dallas  County,  and  being 
numbered  on  the  docket  of  said  court  No.  6887-C,  in  which  suit  the 
plaintiff  herein  and  C.  W.  McKinney,  one  of  the  defendants  herein, 
are  defendants;  that  the  subject  matter  in  the  suit  at  Dallas  is  the 
same  and  identical  with  the  subject  matter  in  this  cause,  and  was  so 
conceded  and  announced  to  this  court  by  the  attorneys  for  the  said 
Edward  T.  Harrison,  receiver,  defendant  in  this  cause  upon  the  trial 
of  the  said  plea  of  privilege  and  plea  in  abatement  aforesaid ;  that  W. 
J.  J.  Smith,  J.  Lawson  Goggans  and  D.  A.  Eldridge,  all  of  whom  re- 
side in  Dallas  County,  Texas,  are  the  attorneys,  as  plaintiff  is  in- 
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formed,  for  the  said  Edward  T.  Harrison,  receiver  aforesaid,  in  the  said 
suit  brought  by  him  in  Dallas  County,  Texas,  against  this  plaintiff  and 
others  as  aforesaid;  that  the  said  cause  in  Dallas  County  has  been  set 
down  for  trial  on  the  16th  day  of  September,  1909,  and  notwithstand- 
ing the  order  of  this  court  overruling  the  plea  of  privilege  and  plea  of 
abatement  as  aforesaid,  the  said  Edward  T.  Harrison,  receiver  as  afore- 
said, will  prosecute  to  trial  against  this  plaintiff  and  others  said  cause 
Ko.  6087-C,  in  the  68th  District  Court  in  Dallas  County,  Texas,  and 
will  thus  accomplish  the  same  purpose  as  though  his  plea  of  privilege 
and  plea  in  abatement  had  been  sustained  by  this  court,  and  by  so 
trying  said  cause  will  nullify  in  effect  the  order  of  this  court,  and 
will  in  effect  thus  deprive  it  of  jurisdiction  to  try  this  cause,  and  will 
furthermore  be  permitting  a  multiplicity  of  suits  between  the  same 
parties  about  and  concerning  the  s&me  subject  matter. 

"And  complainant  further  shows  to  the  court  that  to  permit  a  trial 
of  the  said  cause  in  Dallas  County,  will  necessitate  this  plaintiff  in 
going  in  person  to  said  Dallas,  in  Dallas  County,  Texas,  and  taking 
the  depositions  of  quite  a  number  of  witnesses,  and  thus  deprive  him 
of  being  sued  in  his  own  county  and  in  the  county  in  which  the  land, 
the  subject  in  litigation  herein,  is  situate,  and  will  entail  a  great  ex- 
pense on  the  part  of  this  plaintiff  in  going  to  said  Dallas  and  in  tak- 
ing the  depositions  aforesaid  and  in  employing  counsel  to  defend  said 
cause  in  Dallas  County,  Texas. 

"Wherefore,  complainant  prays  your  Honor  to  grant  an  order  re- 
straining the  said  Edward  T.  Harrison,  as  receiver  as  aforesaid,  and 
his  attorneys,  W.  J.  J.  Smith,  J.  Lawson  Goggans  and  D.  A.  Eldridge, 
as  the  agents  of  said  Edward  T.  Harrison,  as  receiver  as  aforesaid, 
from  further  prosecuting  said  suit  aforesaid  in  Dallas  County,  Texas, 
and  upon  final  hearing  hereof  said  temporary  injunction  be  made  final, 
and  for  general  and  special  relief." 

We  sustain  appellant's  contention  that  the  trial  court  erred  in  grant- 
ing the  restraining  order  on  the  foregoing  petition.  The  authorities 
all  agree  that  as  matter  of  comity  between  the  courts  of  the  country, 
that  court  which  first  acquires  jurisdiction  over  a  cause  will  be  per- 
mitted to  retain  it  to  the  end.  There  may  possibly  be  some  excep- 
tions to  this  rule,  but  this  can  not  be  one  of  them.  Now,  the  foregoing 
petition  does  not  disclose  that  the  District  Court  of  Palo  Pinto  County 
first  acquired  jurisdiction  over  this  cause  of  action  between  the  present 
parties,  but  indeed  rather  discloses  that  the  District  Court  of  Dallas 
County  first  acquired  such  jurisdiction.  So  that  we  hold  that  the  Dis- 
trict Court  erred  in  granting  the  injunction,  without  discussing  the 
interesting  question  of  whether  or  not  one  District  Court  can  make  an 
order  enjoining  the  prosecution  of  a  suit  in  another  court  of  co-ordi- 
nate jurisdiction.  See  Gulf,  C.  &  S.  F.  Ey.  Co.  v.  Cleburne  Ice  & 
Cold  Storage  Co.,  37  Texas  Civ.  App.,  334;  Rains  v.  Reasonover,  46 
Texas  Civ.  App.,  290,  and  Wilson  v.  Baker,  64  Cal.,  475.  Reversed 
and  remanded. 

Reversed  and  remanded. 
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R.  B.  Murray  v.  W.  T.  M.  Dicebok. 

Decided  November  20,  1909. 

Easement — Right  to  Repair. 

The  owner  of  a  pass-way  easement  across  a  strip  of  land  has  the  right  +o 
repair  the  fences  around  said  land  when  they  fall  into  decay,  so  as  to  prevent 
his  cattle  when  passing  over  said  land  from  trespassing  upon  the  adjoining 
cultivated  land  of  the  owner  of  the  fee,  and  so  maintain  the  full  use  and  enjoy* 
ment  of  the  easement.  The  rights  of  the  owner  of  an  easement  are  paramount, 
to  the  extent  of  the  grant,  to  those  of  the  owner  of  the  fee. 

Error  from  the  District  Court  of  Ellis  County.  Tried  below  before 
Hon.  F.  L.  Hawkins. 

Farrar  &  McRae,  for  plaintiff  in  error. — The  court  erred  in  holding, 
under  the  facts  in  this  case,  that  the  plaintiff  had  the  right,  and  in 
giving  him  the  right,  to  entirely  fence  the  easement  owned  by  him, 
the  plaintiff,  over  the  land  the  fee  to  which  was  owned  by  the  defend- 
ant. Sizer  v.  Quinlan,  33  Am.  St.  Rep.,  55 ;  Burnet  v.  Crane,  44  Am. 
St  Rep.,  395;  Brill  v.  Brill,  108  N.  Y.,  511;  Dillon  v.  Kansas  City 
Ry.  Co.,  67  Kan.,  687,  74  Pac,  251;  Washburn  on  Easements,  188; 
6  Am.  &  Eng.  Ency.  of  Law,  152. 

Supple  &  Harding,  for  defendant  in  error. 

RAINEY,  Chief  Justice. — This  is  an  injunction  suit  brought  by 
defendant  in  error  to  restrain  plaintiff  in  error  from  interfering  with 
the  use  of  an  easement  over  a  strip  of  land. 

The  nature  and  result  of  the  suit  as  stated  in  plaintiff  in  error's 
brief  is  substantially  correct,  and  is  as  follows:  The  plaintiff,  W.  T. 
M.  Dickson,  filed  his  petition  in  the  District  Court  of  Ellis  County  on 
the  21st  day  of  April,  1908,  alleging  in  substance  that  on  the  25th  day 
of  April,  1906,  plaintiff  obtained  a  judgment  in  the  District  Court  of 
Ellis  County,  Texas,  against  the  defendant,  establishing  a  perpetual 
easement  over  a  tract  of  land  consisting  of  about  one  and  one-half 
acres,  the  fee  to  which  belonged  to  defendant,  Murray,  said  tract  of 
land  being  fully  described  in  said  petition;  that  the  fee  ownership  of  the 
land  was  at  that  time,  and  has  ever  since  been,  in  defendant.  It  was  also 
alleged  that  plaintiff  had  owned  said  passway  or  easement  over  said  tract 
of  land  since  September  15, 1886,  having  acquired  the  same  at  the  time  by 
purchase  from  one  A.  G.  McSpadden,  the  then  owner  of  the  fee,  and  that 
at  the  time  of  the  rendition  of  said  judgment  and  at  the  time  of  said 
purchase  there  was  a  strong  and  sufficient  fence  on  the  north  and  east 
side  of  said  easement  tract  capable  of  turning  cattle,  and  that  it  re- 
mained so  until  recently.  It  was  further  alleged  that  defendant,  Mur- 
ray, owned  and  cultivated  a  tract  of  land  lying  north  and  east  of  said 
easement  tract,  and  contiguous  thereto;  that  he  had  planted,  and  was 
growing  on  said  land  oats,  which  were  tempting  to  the  live  stock  of 
plaintiff  in  passing  over  said  easement  tract  in  going  to  the  plaintiff's 
pasture  lying  to  the  north  thereof,  and  that  it  was  necessary  for  plain- 
tiff, in  order  to  water  and  pasture  his  cattle,  to  use  eaid  easement, 
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It  was  also  alleged  that  after  the  rendition  of  said  judgment  the 
defendant  so  changed  and  weakened  the  fence  on  the  north  and  east 
of  said  easement  tract  as  to  render  it  insufficient  to  turn  live  stock  and 
keep  them  out  of  defendant's  oats;  or  that  defendant  had  allowed 
said  fence  to  become  so  insufficient  that  plaintiff's  stock,  and  those 
being  pastured  by  him,  when  turned  into  said  easement  for  the  pur- 
pose of  going  to  water  and  pasture,  would  get  into  defendant's  oats 
and  thereupon  be  impounded  by  him  and  held  until  impounding  fees 
were  paid  by  the  plaintiff;  that  plaintiff  had  requested  defendant  to 
repair  said  fence,  or  permit  him,  plaintiff,  to  do  so,  but  that  both  re- 
quests had  been  refused.  It  was  further  alleged  that  these  acts  upon 
the  part  of  defendant  deprived  the  plaintiff  from  the  use  and  enjoy- 
ment of  said  passway  easement,  and  that  the  defendant  threatened 
violence  to  any  one  attempting  to  repair  said  fence,  or  attempting  to 
build  a  fence  along  the  north  and  east  line  of  said  easement  tract,  and 
the  plaintiff  prayed  for  an  injunction  against  the  defendant  restrain- 
ing him  from  interfering  with  the  plaintiff  in  building  said  fence,  and 
after  it  had  been  so  built  and  repaired  from  interfering  with  plain- 
tiff's free  and  full  use  for  any  and  all  purposes  on  said  easement  pass- 
way. 

The  court  granted  the  plaintiff  a  temporary  restraining  order  in  ac- 
cordance with  the  prayer  in  said  petition,  and  such  writ  was  issued  on 
the  21st  day  of  April,  1908,  which  was  in  due  time  served  upon  the 
defendant.  At  the  September  term,  1908,  of  said  court,  and  on  the 
5th  day  of  November,  1908,  the  defendant  filed  his  answer  alleging, 
in  substance,  general  and  special  exceptions,  general  denial  and  spe- 
cial answer  substantially  as  follows:  That  since  the  granting  of  the 
temporary  injunction  herein  the  plaintiff  has  built  a  strong  fence 
along  and  near  the  north  and  east  lines  of  said  easement  tract;  that 
such  fences,  together  with  other  fences,  not  under  the  control  of  de- 
fendant, entirely  exclude  him  from  the  use,  occupancy  and  benefits  to 
which  he  has  a  right  as  the  fee  simple  owner  of  said  tract  of  land, 
and  should  said  injunction  be  made  perpetual  he  would  be  compelled 
to  reach  said  easement  tract  by  going  over  plaintiff's  land,  which  plain- 
tiff has  forbidden  him  to  do,  and  that  this  defendant  would  thereby  be 
deprived  of  all  the  rights  incident  to  his  ownership  of  the  land;  that 
since  the  building  of  said  fences  plaintiff  has  converted  and  appro- 
priated said  easement  tract  for  pasturage  purposes  and  has  deprived 
defendant  of  all  use  and  products  of  the  same  and  has  himself  appro- 
priated and  enjoyed  all  the  use  and  products  of  the  same,  which  are 
incident  to  the  fee  simple  ownership  of  said  easement  tract,  and  that 
plaintiff  will  continue  such  unlawful  and  inequitable  use  and  appro- 
priation of  defendant's  right  to  said  land  unless  the  injunction  herein 
prayed  for,  and  temporarily  granted,  be  dissolved. 

The  plaintiff  filed  his  first  supplemental  petition  on  the  5th  day  of 
November,  1908,  urging  general  exception,  general  denial  and  special 
answer,  in  substance  as  follows:  That  the  matters  of  defense  urged 
by  the  defendant  had  been  fully  litigated  in  cause  No.  6791,  in  Ellis 
County,  Texas,  in  which  Dickson  was  plaintiff  and  Murray  was  de- 
fendant, they  being  the  only  parties  to  said  suit,  the  same  having  been 


622  Texas  Civil  Appeals  Reports,  Vol.  57.     [November, 

tried  in  the  District  Court  of  Ellis  County,  and  decided  adversely  to 
defendant 

The  case  was  tried  on  the  6th  day  of  November,  1908,  before  the 
court,  a  jury  having  been  waived  by  both  parties,  and  judgment  ren- 
dered for  the  plaintiff  perpetuating  the  temporary  injunction  and  for- 
ever enjoining  the  defendant  from  interfering  with  the  plaintifE  in  the 
full  and  free  use  as  a  passway  over,  along  and  across  the  said  tract  of 
land,  and  forbidding  the  defendant  from  in  any  way  interfering  with 
the  plaintiff  in  the  building  and  maintaining  a  line  of  fence  on  said 
passway  or  easement  along  the  north  and  east  line  thereof,  directing 
him  to  place  and  maintain  a  gate  in  such  fence  sufficiently  wide  and 
large  for  wagons  and  teams  to  pass  through,  and  the  defendant  en- 
joined from  leaving  said  gate  open,  but  shall  at  all  times,  after  pass- 
ing through,  close  and  securely  fasten  same,  so  as  to  prevent  stock 
from  passing  through ;  to  which  judgment  the  defendant  in  open  court 
excepted  and  gave  proper  notice  of  appeal,  but  the  time  for  filing  his 
appeal  bond  having  expired  before  filing  same,  he  brings  this  case  to 
this  court  upon  a  writ  of  error. 

The  trial  court's  findings  of  facts,  which  are  adopted  by  this  court, 
are  as  follows: 

"1.  The  court  finds  that  on  September  15,  1886,  plaintiff,  W.  T. 
M.  Dickson,  purchased  from  A.  C.  McSpadden  about  one  and  one-half 
acres  of  land  for  a  passageway  between  a  small  pasture  and  a  large 
pasture  belonging  to  plaintiff,  which  passageway  is  fully  described  in 
the  judgment. 

"The  said  purchase  was  evidenced  by  a  deed  made  at  the  time  by 
McSpadden  to  plaintiff,  which  is  duly  recorded  in  Ellis  County  deed 
records. 

"The  deed  did  not  convey  the  absolute  title  to  the  land,  but  con- 
veyed a  perpetual  easement  and  passageway  over  the  same  for  all  pur- 
poses. 

"A  map  is  attached  hereto  for  the  purpose  of  explaining  the  location 
and  situation  of  the  passageway  and  surroundings  and  for  the  better 
understanding  of  the  findings  in  this  case,  as  follows: 

"The  passageway  or  easement  is  located  on  the  map  and  designated 
as  'A,  B,  C  and  D.' 

"2.  That  prior  to  the  time  plaintiff  purchased  this  easement  from 
A.  C.  McSpadden  the  passageway  then  acquired  by  plaintiff  to  the 
land  now  belonging  to  defendant  Murray  was  owned  by  one  Jennings, 
the  inclosure  of  Jennings  being  practically  shown  by  the  line  *B,  C;' 
and  while  he  owned  the  land  up  to  the  graveyard  fence  the  passage- 
way had  never  been  fenced  by  him,  by  reason  of  the  way  the  branch 
ran  through  it  and  the  character  of  the  land;  the  plaintiff  had  used 
this  passageway  for  a  number  of  years  for  his  cattle  to  pass  freely 
through  from  the  small  pasture  and  his  barn-lot  to  the  large  pasture. 

"That  after  McSpadden  had  acquired  the  property  now  owned  by  the 
defendant  the  plaintiff  purchased  the  easement  over  said  passageway, 
as  shown  in  paragraph  one  of  these  findings. 

"3.  That  at  the  date  of  said  purchase  said  passage  was  open  so 
that  stock  could  pass  from  the  barn-lot  and  small  pasture  of  plaintiff 
on  the  south  of  the  graveyard  and  the  large  pasture  on  the  north  of 
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said  graveyard,  through  which  large  pasture  ran  the  creek  where  said 
stock  could  water;  said  passageway  being  bounded  on  the  east  by  a 
line  of  fence  and    on  the  west  by  the  graveyard  fence. 

"4.  That  "plaintiff  continued  to  use  said  passageway  for  the  passage 
of  his  stock  from  the  time  of  his  said  purchase,  without  any  obstruc- 
tion, until  about  January  1,  1905,  when  defendant,  who  had  by  mesne 
conveyances  become  the  owner  of  the  title  to  the  said  passageway  sub- 
ject to  the  easement  of  plaintiff,  and  also  owned  the  land  immediately 
east  and  north  and  adjoining  the  said  passageway,  which  said  land 
immediately  east  thereof  was  at  the  date  of  the  said  purchase  of  plain- 
tiff from  said  McSpadden  separated  from  said  passageway  by  a  line  of 
fence;  that  on  said  January  1,  1905,  defendant  constructed  a  fence 
along  the  north  of  said  passageway,  connecting  the  same  with  the 
graveyard  fence  so  as  to  obstruct  the  passage  of  plaintiff's  stock  from 
one  pasture  to  the  other  through  the  said  passageway.  Whereupon 
plaintiff  in  this  court  petitioned  an  injunction,  which  was  on  the  25th 
of  April,  1906,  by  final  judgment,  made  perpetual,  and  the  defendant 
thereby  enjoined  forever  from  in  any  way  interfering  with  plaintiff 
from  the  use  of  the  passageway  over  said  strip  of  land,  and  ordering 
the  obstructing  fence  to  be  removed,  which  was  accordingly  done. 

"5.  That  about  the  first  of  April,  1908,  the  defendant  had  allowed 
the  east  line  of  fence  along  the  said  passageway  to  become  out  of  re- 
pair so  that  it  would  not  turn  stock,  and  plaintiff's  stock,  while  passing 
through  said  passageway,  would  go  through  the  said  defective  fence 
and  go  upon  the  cultivated  land  of  defendant,  and  defendant  would 
impound  the  same  and  charge  sums  of  money,  which  plaintiff  would 
have  to  pay  in  order  to  get  his  stock.  That  defendant  refused  to  re- 
pair the  said  fence,  and  refused  to  permit  the  plaintiff  to  repair  the 
same,  and  also  refused  to  permit  plaintiff  to  build  a  line  of  fence  along 
the  east  side  of  the  said  passageway  to  keep  his  stock  from  getting 
upon  the  said  cultivated  land  of  defendant;  and  that  the  defendant 
built  a  pen  not  far  from  said  defective  fence  for  the  purpose  of  im- 
pounding the  stock  of  plaintiff;  whereupon  this  suit  was  filed  and  a 
temporary  injunction  granted. 

"6.  That  the  refusal  of  defendant  to  repair  the  said  east  line  of 
fence  or  to  allow  the  plaintiff  to  do  the  same,  or  to  allow  the  plaintiff 
to  build  a  line  of  fence  on  said  passageway  along  the  east  and  north 
sides  thereof  in  order  to  prevent  plaintiff's  stock  from  getting  upon 
the  cultivated  land  of  defendant,  practically  destroyed  the  said  passage- 
way and  easement  in  so  far  as  plaintiff's  use  of  the  same  is  concerned, 
or  in  so  far  as  the  same  is  of  any  use  or  benefit  or  has  ever  been  used 
by  him. 

"7.  That  the  above  findings  of  facts  are  in  addition  to  those  em- 
braced in  the  judgment." 

The  deed  from  McSpadden  to  Dickson  conveys  "the  passway  for  any 
and  all  purposes  in,  through  and  across"  the  strip,  describing  it  by 
metes  and  bounds,  and  reciting,  "but  it  is  expressly  understood  that 
nothing  herein  contained  shall  be  construed  as  transferring  any  por- 
tion of  the  land  or  the  products  of  the  same,  but  the  sole  purpose  is 
to  maintain  a  perpetual  passway  for  said  Dickson  and  his  assigns,  and 
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granting  to  them  the  right  to  keep  the  same  clear  of  any  obstructions, 
and  passable  for  the  uses  intended." 

The  question  involved  is:  Whether  or  not  Dickson  has  the  right  to 
keep  and  maintain  a  fence  along  and  near  the  north  and  east  line  of 
an  easement  over  a  certain  piece  of  land,  Dickson  contending  that 
such  fence  is  necessary  to  the  full  use  and  enjoyment,  while  Murray, 
the  owner  of  the  fee,  contends  that  such  fence  is  not  necessary  for 
such  use  and  enjoyment,  that  the  grant  does  not  convey  the  right  to 
fence,  and  that  the  right  to  keep  and  maintain  same  is  an  undue  re- 
striction of  his  rights  as  owner  of  the  fee  in  said  land. 

The  granting  of  an  easement  over  land  burdens  the  fee  and  makes  it 
servient  to  the  purposes  of  the  easement.  Dickson  had  been  granted 
for  value  a  perpetual  "passway  for  any  and  all  purposes  in,  through 
and  across"  a  portion  of  the  land  owned  by  Murray,  and  Dickson  is  en- 
titled, without  hindrance  from  the  fee-holder,  to  such  rights  as  are  in- 
cident or  necessary  to  the  enjoyment  of  such  easement.  Harvey  v. 
Crane,  12  L.  R.  A.,  601. 

In  the  case  just  cited,  where  the  right  to  fence  an  easement  was  in- 
volved and  in  principle  very  similar  to  the  case  at  bar,  the  court 
sums  up  the  adjudications  as  to  easements  as  follows:  "(1)  That  the 
conveyance  of  a  right  of  way  gives  to  the  grantee  not  only  a  right  to 
an  unobstructed  passage  at  all  times  over  defendant's  lands,  but  also 
such  rights  as  are  incident  or  necessary  to  the  enjoyment  of  such  right 
or  passage.  Maxwell  v.  McAtee,  9  B.  Mon.,  21;  Bliss  v.  Greeley,  45 
N.  Y.,  671;  Herrman  v.  Roberts,  119  N.  Y.,  37,  7  L.  R..A.,  226. 
(2)  The  owner  of  the  way  where  its  limits  are  defined,  has  not  only 
the  rights  of  a  free  passage  over  the  traveled  part,  but  also  to  a  free 
passage  on  such  portions  of  the  way  as  he  thinks  proper  or  necessary. 
Herrman  v.  Roberts,  supra.  (3)  The  owner  of  the  fee  subject  to  an 
easement,  may  rightfully  use  the  land  for  any  purpose  not  inconsistent 
with  the  rights  of  the  owner  of  the  easement.  East  Tennessee,  V.  & 
G.  B.  Co.  v.  Telford  (Tenn.),  14  S.  W.,  776;  Herrman  v.  Roberts, 
supra;  Cooley,  Const.  Lim.,  691.  (4)  The  rights  of  the  owner  of  the 
easement  are  paramount,  to  the  extent  of  the  grant,  to  those  of  the 
owner  of  the  soil.  Herrman  v.  Roberts,  supra;  East  Tennessee,  V.  & 
G.  R.  Co.  v.  Telford,  supra;  Kansas  Cent.  R.  Co.  v.  Allen,  22  Kan., 
285.  (5)  The  owner  of  the  soil  is  under  no  obligation  to  repair  the 
way,  as  that  duty  belongs  to  the  party  for  whose  benefit  it  is  con- 
structed. Herrman  v.  Roberts,  supra.  (6)  What  may  be  considered 
a  proper  and  reasonable  use  by  the  owner  of  the  fee,  as  distinguished 
from  an  unreasonable  and  improper  use,  as  well  as  what  may  be  neces- 
sary to  plaintiff's  beneficial  use  and  enjoyment,  are  questions  of  fact 
to  be  determined  by  the  trial  court  or  jury.  Bakeman  v.  Talbot,  31 
N.  Y.,  366;  Huson  v.  Young,  4  Lans.,  64;  Prentice  v.  Geiger,  74  N. 
Y.,  342;  Herrman  v.  Roberts  and  Kansas  Cent.  R.  Co.  v.  Allen,  su- 
pra." 

Then  do  the  facts  show  that  it  was  necessary  to  the  enjoyment  of 
said  easement  for  Dickson  to  erect  the  fence  on  said  line,  as  indicated? 
The  court  has  said,  in  effect,  that  it  was,  and  we  are  not  inclined  to 
differ  from  that  finding. 
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In  1886,  when  Dickson  acquired  the  easement  by  grant,  there  was  a 
line  of  fence  on  the  north  and  east,  which  separated  the  right  of  way 
from  the  Murray  tract,  and  Dickson,  prior  to  that  time  and  up  to  the 
time  of  Murray's  purchase,  had  been  using  the  passway  by  allowing 
his  cattle  to  go  into  a  small  pasture  adjacent  to  his  dwelling  and  drift 
through  the  passway  into  a  larger  pasture.  It  is  evident  that  this 
manner  of  using  the  easement  was  in  contemplation  by  the  parties 
when  the  grant  was  made  and  must  have  been  known  to  Murray  when 
he  purchased.  Murray  failed  to  keep  his  fence  in  repair  and,  though 
requested,  refused  to  allow  Dickson  to  repair  said  fence  or  erect  a  new 
one.  The  consequence  was  that  Dickson's  stock  went  through  the 
fence  and  depredated  on  Murray's  crop.  Murray  built  an  impounding 
pen,  impounded  said  stock  and  caused  Dickson  to  pay  him  impounding 
iees  to  recover  the  stock.  Under  these  facts  it  seems  to  us  the  trial 
court  was  perfectly  justifiable  in  finding  the  building  and  maintaining 
a  fence  on  the  north  and  east  line  of  the  easement  was  a  necessary  in- 
cident to  the  reasonable  and  proper  enjoyment  of  said  easement. 

The  court  in  authorizing  Dickson,  under  the  circumstances,  to  erect 
a  fence  along  said  line  and  requiring  him  to  erect  a  gate  through  same 
for  Murray's  use,  was  not  inconsistent  with  Murray's  rights  as  owner 
of  the  soil.  As  has  been  said,  the  rights  of  Dickson,  the  owner  of  the 
easement,  are  paramount  to  the  extent  of  the  grant  to  those  of  Murray, 
the  owner  of  the  soil,  and  Murray  must  yield  to  conditions  brought 
about  by  his  own  acts  that  made  it  necessary  to  Dickson's  enjoyment 
of  the  easement  that  the  fence  be  erected. 

We  are  of  the  opinion  that  a  proper  and  just  judgment  has  been 
rendered  in  this  case,  and  it  is  affirmed. 

Affirmed. 


San  Antonio  &  Aransas  Pass  Bailwat  Company  v.  Helen 

Polka  et  al. 

Decided  November  24,  1909. 

Personal  Injuries — Release — Mental  Capacity — Mutual  Mistake— Evidence. 

Where,  in  a  suit  against  a  railroad  company  for  damages  for  personal 
injuries  resulting  in  death,  the  defendant  plead  in  bar  of  the  action  a  settlement 
with  and  a  release  by  the  deceased,  and  the  plaintiff  replied  that  the  settlement 
and  release  were  not  binding,  (1)  because  of  the  mental  incapacity  of  the 
deceased  to  understand  the  transaction,  and  (2)  because  the  same  was  made 
under  a  mutual  mistake  as  to  the  gravity  and  extent  of  the  injuries  of  deceased, 
evidence  considered  and  held  insufficient  to  avoid  the  settlement  and  release. 

Appeal  from  the  District  Court  of  DeWitt  County.  Tried  below 
before  Hon.   James   C.   Wilson. 

Proctor,  Vandenberge  &  Crain,  for  appellant. — That  the  release 
executed  by  Polka  concluded  his  wife  and  child:  Thompson  v. 
Ft.  Worth  &  B.  G.  Ry.  Co.,  97  Texas,  590;  Blount  v.  Gulf,  C.  & 
S.  P.  Ey.  Co.,  82  S.  W.,  305. 
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That  the  release  is  valid  and  binding:  Houston  &  T.  C.  Ry. 
Co.  v.  McCarty,  94  Texas,  298;  Houston  &  T.  C.  Ry.  Co.  v.  Mc- 
Carty,  62  S.  W.,  106;  Quebe  v.  Gulf,  C.  &  S.  F.  Ry.  Co.,  81  S. 
W.,  20;  Quebe  v.  Gulf,  C.  &  S.  F.  Ry.  Co.,  77  S.  W.,  442;  Chicago, 
R.  I.  &  T.  Ry.  Co.  v.  Williams,  44  Texas  Civ.  App.,  168;  Reagan 
v.  Bruff,  108  S.  W.,  185;  Western  Mfg.  Co.  v.  Cotton  &  Long,  104 
S.  W.,  758. 

No   brief   for   appellee. 

McMEANS,  Associate  Justice. — This  suit  was  brought  by  Helen 
Polka  for  herself  and  as  next  friend  for  Helen  B.  Polka,  the  minor 
child  of  herself  and  her  deceased  husband,  Fred  P.  Polka,  to  recover 
of  the  San  Antonio  &  Aransas  Pass  Railway  Company  damages  grow- 
ing out  of  the  death  of  said  Fred  P.  Polka,  alleged  to  have  resulted 
from  injuries  received  by  him  while  in  the  employment  of  the  rail- 
way company.  Subsequently  to  the  institution  of  the  suit  plaintiff, 
Helen  Polka,  was  married  to  J.  B.  Heffernan,  who  thereafter  made 
himself  a   party   plaintiff. 

A  trial  before  a  jury  resulted  in  a  verdict  and  judgment  in  favor 
of  plaintiffs,  Helen  Heffernan,  formerly  Helen  Polka,  and  her  said 
minor  child,  for  $5000,  which  was  by  the  verdict  and  judgment  ap- 
portioned between  them.  A  motion  for  new  trial  presented  by  de- 
fendant was  overruled,  hence  this  appeal. 

In  defense  of  plaintiffs'  suit  the  defendant  pleaded  and  proved  the 
following  release  executed  by  the  said  Fred  P.  Polka: 

<rKnow  all  men  by  these  presents,  That  I,  F.  Polka,  for  and  in 
consideration  of  the  sum  of  forty-five  and  no  /100  dollars  to  me  in 
hand  paid  by  the  San  Antonio  &  Aransas  Pass  Railway  Company, 
of  the  State  of  Texas,  have  remised,  released  and  forever  discharged, 
and  by  these  presents  do  for  myself,  my  heirs,  executors,  adminis- 
trators and  assigns,  remise,  release  and  forever  discharge  the  said 
San  Antonio  &  Aransas  Pass  Railway  Company,  its  successors  and 
assigns,  of  and  from  all  and  all  manner  of  action  or  actions,  cause 
or  causes  of  actions,  suits,  debts,  dues,  sums  of  money,  claims  and 
demands  whatsoever,  which  I  ever  had  or  now  have,  or  which  I  or 
my  heirs,  executors,  administrators  or  assigns  can,  shall  or  may  have 
by  reason  of  any  damage  or  personal  injury  sustained  by  me  on  or 
about  25th  September  at  or  near  Yoakum;  or  for  any  injuries  re- 
ceived or  sustained  by  me  at  any  time  or  place  for  which  this  rail- 
way company  might  under  any  circumstances  be  liable;  this  being 
intended  as  a  full  settlement  and  compromise  of  any  and  all  differ- 
ences or  claims  which  I  have  or  might  have  against  said  company 
at  this  date,  or  by  reason  of  any  matter,  cause  or  thing  whatsoever. 

"In  testimony  whereof,  I  have  hereunto  set  my  hand  and  seal  on 
this  the  16th  of  October,  1905. 

(Signed)   F.  Polka. 
'^Witnesses : 

G.  B.  Goodloe, 

G.   S.  McElroy." 


628  Texas  Civil  Appeals  Reports,  Vol.   57.     [November, 

"Received,  October  16,  1905,  of  San  Antonio  &  Aransas  Pass  Rail- 
way Company,  forty-five  and  no  /100  dollars,  in  full  of  the  above 
account. 

(Signed)   P.  Polka. 

"Witnesses : 
G.  B.  Goodloe, 
G.   S.  McElroy." 

Appellees,  without  denying  the  execution  of  the  release,  attacked 
the  binding  force  of  the  same  upon  three  grounds,  viz.:  (1)  The 
mental  incapacity  of  Polka  at  the  time  he  executed  this  release  to 
know  and  understand  what  he  was  doing,  or  to  comprehend  the 
nature  and  legal  effect  of  the  release;  (2)  that  he  was  induced  to 
execute  the  release  by  false  and  fraudulent  representations  made  to 
him  by  certain  named  agents  of  appellant  to  the  effect  that  he  was 
not  seriously  injured  and  that  he  would  be  able  to  go  back  to  work; 
and  (3)  that  the  release  was  executed  under  a  mutual  mistake  upon 
the  part  of  Polka  and  the  agents  of  appellant  as  to  the  gravity  and 
extent  of  his  injury. 

There  was  no  evidence  of  any  fraudulent  representations  upon  the 
part  of  the  agents  of  appellant  in  procuring  Polka  to  sign  the  release, 
and  that  issue  was  not  submitted  by  the  court  to  the  jury.  The 
court,  however,  submitted  the  other  grounds  pleaded  by  appellees 
to  avoid  the  release,  viz.,  want  of  mental  capacity  and  mutual  mis- 
take. 

Appellant's   first  assignment   of  error   is   as   follows: 

"The  court  erred  in  refusing  special  charge  No.  1,  requested  by 
defendant,  said  special  charge  being  as  follows:  TTou  are  instructed 
that  it  appearing  from  the  uncontradicted  evidence  that  the  de- 
ceased, Fred  P.  Polka,  prior  to  his  death,  voluntarily  executed  a 
written  release  whereby  he  fully  and  completely,  for  a  valuable  con- 
sideration, released  defendant  from  any  and  all  liability  upon  or 
by  reason  of  the  causes  of  action  sued  upon  in  this  suit,  which  said 
release  has  been  read  in  evidence  to  you;  and  it  further  appearing 
that  it  was  the  intention  of  the  said  Polka  by  the  execution  of  said 
written  release  to  fully  release  all  causes  of  action  in  this  cause  as- 
serted; and  it  further  appearing  from  the  evidence  that  at  the  time 
of  the  execution  of  said  release  the  said  Polka  was  in  full  posses- 
sion of  his  mental  faculties,  and  fully  realized  and  knew  what  he 
was  doing  when  he  signed  said  release,  and  appreciated  the  effect  of 
his  act  in  signing  said  release;  and  it  further  appearing  from  the 
evidence  that  the  said  Polka  was  not  induced  to  execute  said  release 
by  reason  of  any  fraud  or  misrepresentation  of  any  of  defendant's 
agents  charged  therewith  by  plaintiff  herein;  and  it  further  appear- 
ing that  there  was  no  mistake  whatever  in  the  execution  of  said  re- 
lease, that  said  release  under  the  evidence  is  a  valid  and  binding 
release  upon  the  plaintiffs  herein,  and  you  will  therefore  return  a 
verdict   for   the   defendant/ 

"Because  it  appears  from  the  uncontradicted  evidence  that  the 
deceased,  Fred  P.  Polka,  prior  to  his  death  voluntarily  executed  the 
written  release,  whereby  he  fully  and  completely,  for  a  valuable  con- 
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sideration,  released  defendant  from  any  and  all  liability  upon  or 
by  reason  of  the  causes  of  action  sued  upon  in  this  suit,  which  said 
release  was  pleaded  by  defendant  as  a  defense  of  this  cause,  and  was 
introduced  in  evidence;  and  because  further,  it  appears  from  the 
uncontradicted  evidence  that  at  the  time  of  the  execution  of  said 
release,  the  said  Fred  P.  Polka  was  in  full  possession  of  his  mental 
faculties,  and  fully  realized  and  knew  what  he  was  doing  when  he 
signed  said  release,  and  appreciated  the  effect  of  his  act  in  signing 
same;  and  it  further  appears  from  the  evidence  that  the  said  Fred 
P.  Polka  was  not  induced  to  execute  said  release  by  reason  of  any 
fraud  or  misrepresentation  of  any  of  defendant's  agents  charged 
therewith  by  plaintiff  herein;  and  further  that  there  was  no  mistake 
whatever  in  the  execution  of  said  release." 

By  its  second  assignment  appellant  contends,  in  substance,  that 
the  verdict  and  judgment  are  contrary  to  the  law  and  the  evidence, 
because  from  the  undisputed  evidence  it  appears  that  said  Polka 
prior  to  his  death,  and  for  a  valuable  consideration  paid  to  him  by 
appellant,  compromised  and  settled  all  claims  and  causes  of  action 
which  are  asserted  by  appellees  in  this  suit,  which  settlement  was 
evidenced  by  the  said  written  release  which  was  voluntarily  executed 
by  Polka  without  any  fraudulent  representations  upon  the  part  of 
appellant's  agqnts  inducing  him  to  do  so;  that  he  had  full  knowl-  # 
edge  of  the  nature  and  character  of  his  injuries  and  had  every  op- 
portunity to  ascertain  the  nature  and  extent  of  same,  and  that  he  at 
said  time  was  in  full  possession  of  his  mental  faculties,  knew  what 
he  was  doing  and  realized  the  effect  of  his  act  in  executing  the 
release.  The  only  testimony  offered  to  prove  Polka's  want  of  mental 
capacity  was  substantially  as  follows:  The  appellee,  Helen  Heffer- 
nan,  testified: 

"I  have  testified  on  direct  examination  that  I  was  in  Yoakum 
with  Fred  Polka  after  he  was  hurt.  I  was  with  him  at  Yoakum 
two  weeks  and  then  went  to  San  Antonio.  I  saw  him  after  he  went 
to  San  Antonio;  I  spent  the  day  there  with  him;  then  I  saw  him 
when  he  came  back  to  Cuero.  I  noticed  a  difference  in  the  mental 
condition  of  my  husband,  Fred  P.  Polka,  before  and  after  he  re- 
ceived the  injury  of  the  25th  of  September,  1905.  The  difference 
I  noticed  after  the  injury  was  the  loss  of  pride,  the  loss  of  self- 
respect,  notice  of  the  child  and  all  such  things  around  the  house. 
Before  the  injury  he  took  very  good  care  of  himself,  and  after  the 
injury  he  never  took  care  how  he  went  around,  how  he  looked,  or 
anything  else.  Before  the  injury  he  was  never  satisfied  unless  the 
child  was  where  he  was,  and  after  the  injury  he  did  not  care  to 
have  anything  to  do  with  it.  Before  the  injury  he  treated  me  all 
right;  as  a  husband  he  was  all  right;  he  was  affectionate  towards 
me;  but  after  the  injury  he  was  not  affectionate  at  all;  he  did  not 
care  when  I  would  come  in  the  room.  At  times,  after  the  injury, 
he  would  call  me,  and  when  I  would  get  into  the  room  and  ask 
him  what  he  wanted,  he  would  say  that  he  never  called  me.  He 
complained  to  me  that  his  head  continually  hurt  him,  arid  that  he 
had  a  knot  in  the  forehead  above  the  nose;  he  complained  of  a  knot 
right  here  above  the  nose   (indicating)   on  his  forehead,  the  middle 
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of  the  forehead.  He  complained  of  seeing  everything  double.  He 
was  unconscious  in  Yoakum  from  the  effects  of  the  blow,  for  four 
days.  When  he  came  to  himself  he  got  up  right  away.  When  I  went 
to  Yoakum,  after  the  accident,  I  had  the  baby  up  there  with  me. 
In  Yoakum,  half  of  the  time,  Fred  Polka  would  not  let  me  bring 
the  baby  in  the  room  at  all.  I  did  not  take  the  baby  with  me  to 
San  Antonio.  When  I  went  to  San  Antonio  to  spend  the  day  with 
him  he  treated  me  all  right  so  far.  When  I  spent  the  day  with  him 
in  San  Antonio  he  was  not  as  affectionate  to  me  as  he  had  been 
prior  to  his  injury.  His  treatment  of  me  when  I  spent  the  day  with 
him  in  San  Antonio  was  not  just  the  same  as  it  had  been  prior  to 
the  injury.  I  saw  Dr.  Graves  on  the  day  I  was  in  San  Antonio.  I 
saw  Dr.  Graves  and  Fred  Polka  together  once  that  day.  I  saw  Dr. 
Graves  at  the  hospital.  I  have  testified  that  Fred  Polka  would  call 
me  in  the  room,  and  when  I  got  there  he  would  tell  me  he  did  not 
call  me;  this  occurred  at  Yoakum  before  he  went  to  San  Antonio. 

William  Burt  testified  that  he  saw  Fred  Polka  the  day  he  re- 
turned from  San  Antonio  and  had  a  conversation  with  him  with 
reference  to  the  condition  of  Polka's  vision;  that  Polka  said  if  he 
looked  at  an  object  long  it  appeared  to  be  double;  that  Polka  said  to 
him,  "When  you  walked  up  I  knew  you  when  I  flashed  my  eyes  on 
you,  and  I  can  look  at  you  a  little  and  you  look  like  two  of  you." 
That  he  turned  toward  a  horse  across  the  street  and  said,  "I  can 
glance  at  that  horse  and  tell  what  color  he  is,  and  if  I  look  at 
him  a  few  seconds  it  looks  like  there  are  two  horses  there." 

Alex.  Polka  testified  that  he  saw  Fred  Polka  after  his  return 
from  San  Antonio  and  asked  him  how  he  felt;  that  Fred  Polka  re- 
plied that  he  was  not  feeling  good;  that  he  still  had  pain  in  his 
head  and  a  dull  headache  all  the  time;  that  Fred  did  not  say  any- 
thing about  his  eyes;  that  witness  noticed  his  eye  was  still  bloodshot 
and  blue  around  it. 

It  was  further  shown  that  Fred  Polka  was  hurt  on  September  25, 
1905,  by  being  struck  on  the  forehead  by  a  rebounding  bar  of  steel; 
that  the  outer  and  inner  plates  of  the  skull  were  fractured  and  that 
he  was  rendered  unconscious  by  the  blow  and  remained  in  that  con- 
dition, according  to  the  testimony  of  the  physician  who  attended 
him,  nine  hours,  or  as  testified  by  Mrs.  Polka,"  four  days.  He  was 
treated  by  a  physician  at  Yoakum  for  about  twelve  days  and  was 
then  sent  to  the  Santa  Rosa  Hospital,  at  San  Antonio,  where  nearly 
all  the  sick  and  injured  employes  of  appellant  are  treated.  He  ex- 
ecuted the  release  pleaded  by  appellant  October  16,  1905;  returned 
from  San  Antonio  to  Cuero  November  10,  and  died  November  15, 
1905. 

On  the  issue  of  mutual  mistake  the  following  evidence  was  ad- 
duced: Walter  Napier,  claim  agent  for  appellant,  testified  that 
being  informed  that  a  couple  of  employes  of  appellant  who  were  in 
the  hospital  wanted  to  go  home,  he  went  out  to  the  hospital  and 
saw  Mr.  Polka.  "Told  him  my  business  and  that  I  understood  he 
wanted  to  go  home,  and  that  he  wanted  to  talk  settlement.  I  asked 
him  what  he  wanted  to  do.  I  knew  very  little  about  his  injuries 
other  than  what  I  had  heard.     I  did  not  take  time  to  look  into  the 
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papers  other  than  to  get  a  mere  insight  into  them.  Mr.  Polka  said 
he  did  know,  and  he  said,  'What  do  you  propose  to  do?*  I  said, 
'Well,  that  is  up  to  you.  Tell  me  what  you  think  you  ought  to 
have  in  the  matter  and  I  will  talk  to  you  about  it/  and  he  said, 
'I  think  I  ought  to  have  full  time/  I  then  said,  'How  are  we  to 
arrive  at  your  disability?  I  do  not  know  whether  you  are  yet  able 
to  work  or  not,  and  I  am  willing  to  allow  you  full  time,  provided 
we  can  arrive  at  your  disability.'  He  said  he  did  not  know,  and  I 
said,  'The  only  way  I  know  is  to  leave  it  to  your  physician  who  is 
attending  you/  and  he  said,  'Very  well,  that  is  satisfactory  to  me/ " 
The  witness  further  testified  to  meeting  Polka  by  agreement  at  the 
office  of  the  physician,  and  that  after -an  examination  of  Polka  by  the 
physician  the  following  conversation  took  place:  "I  said,  'Doctor,  Mr. 
Polka  and  I  are  trying  to  agree  on  a  settlement  in  this  matter,  and 
we  have  agreed  to  be  governed  as  to  his  disability  by  what  you  have 
to  say  in  the  matter/  and  the  doctor  said,  'Mr.  Polka  is  all  right. 
I  see  nothing  further  about  Mr.  Polka  or  why  he  should  have  any 
further  treatment/  and  I  said,  'Very  well;  Mr.  Polka,  is  that  satis- 
factory to  you?'  and  he  said,  'AH  right/"  Soon  after  they  left 
the  physician's  office  the  witness  asked:  "What  do  you  want  to  do, 
Mr.  Polka?  and  he  looked  at  me  and  said,  'What  do  you  want  to 
do?*  and  I  said,  'The  doctor  seems  to  think  that  you  are  all  right/ 
It  lacked  a  few  days  of  being  a  month,  about  a  week,  five  or  six 
or  seven  days,  and  I  said  to  him,  'I  am  willing  to  allow  you  full 
time  for  a  month,  which  would  be  forty-five  dollars/  He  was  get- 
ting $1.50  per  day,  and  he  says,  'Very  well/"  The  witness  then 
detailed  the  circumstances  attending  the  payment  of  the  money  to 
Polka  and  the  signing  of  the  release,  and,  upon  cross-examination, 
testified : 

"With  reference  to  whether  or  not  at  the  time  I  made  the  remark 
to  Fred  Polka  that  'The  doctor  seems  to  think  you  are  all  right/ 
I  believed  that  to  be  a  true  statement,  and  that  Fred  Polka  was  all 
right,  and  whether  at  the  very  time  I  made  the  settlement  with 
Polka,  on  the  following  Monday,  I  believed  that  Fred  Polka  was 
not  materially  hurt  or  injured,  I  will  say  this:  There  was  nothing 
about  Mr.  Polka's  action,  or  conduct,  or  conversation  to  lead  me  to 
believe  he  was  not  all  right.  With  reference  to  whether  or  not  I 
thought  he  was  all  right,  when  I  made  the  settlement,  I  do  not  know 
that  I  really  thought  anything  about  it.  We  had  left  it  to  Dr. 
Hughes,  as  to  his  disability,  and  we  settled  it  upon  that  basis — the 
information  we  got  from  Dr.  Hughes.  I  saw  no  reason  to  believe 
otherwise  than  that  Dr.  Hughes'  statement  that  he  was  all  right 
was  correct.  With  reference  to  whether  or  not  I  would  have  made 
the  settlement  with  Fred  Polka  for  forty-five  dollars,  if  I  could,  if 
I  had  not  believed  the  statement  that  he  was  all  right,  I  do  not 
know  whether  I  would  or  not;  the  case  did  not  come  up  that  way. 
If  I  had  known  that  Polka  was  60  badly  injured  that  he  was  going 
to  die,  I  would  not  have  settled  the  whole  claim  with  him  for  forty- 
five  dollars;  I  certainly  would  not  have  taken  that  advantage  of 
him.  I  would  not  take  that  advantage  of  any  man.  With  refer- 
ence to  whether  or  not,  at  the  time  I  made  the  settlement  with  Polka, 
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I  thought  he  was  not  seriously  hurt,  I  do  not  know  that  I  thought 
of  it  once,  other  than  the  conversation  that  took  place  between  Mr. 
Polka  and  me  at  the  hospital.  He  told  me  that  he  was  willing  to 
accept  time,  and  I  told  him  it  would  be  satisfactory  to  me,  and  we 
agreed  as  to  how  we  should  arrive  at  his  disability,  which  was  by 
leaving  it  to  his  physician,  and  the  information  I  got  from  Dr. 
Hughes  led  me  to  believe  that  I  might  make  the  settlement." 

It  was  shown  that  Dr.  Hughes  was  not  in  the  employment  of 
appellant,  but  that  he  treated  certain  of  appellant's  employes  through 
courtesy  to  Dr.  Graves,  the  chief  surgeon  of  appellant.  Dr.  Hughes 
testified : 

"I  remember  the  circumstance  of  a  meeting  in  my  office  between 
Mr.  Fred  Polka  and  Captain  Napier,  the  claim  agent  of  the  railroad 
company,  relative  to  a  settlement.  Polka  came  up  in  the  morning, 
I  think  it  was,  possibly  just  after  noon;  I  do  not  remember  the  time 
of  day  he  came  up,  and  he  asked  for  Captain  Napier — asked  if  Cap- 
tain Napier  had  been  there — and  I  said,  'No;'  and  he  said  that  he 
(Napier)  was  to  meet  him  there;  and  I  said,  1  guess  he  will  show 
up  pretty  soon;  come  in  and  let's  see  how  you  are  getting  along/ 
Polka  then  took  the  chair,  and  I  looked  in  his  eyes  and  talked  to 
him,  and  we  talked  until  Captain  Napier  came  in,  possibly  ten  min- 
utes afterwards.  When  Napier  came  in,  I  think  he  (Napier)  asked 
me  what  Polka's  condition  was,  and  I  said,  'He  seems  to  be  all 
right  and  in  good  shape;  he  has  been  begging  me  for  about  a  week 
to  go  home;  he  says  he  feels  all  right,  and  I  do  not  see  any  reason 
why  he  should  not  go;'  and  Captain  Napier  said  to  me,  'Well,  do  you 
think  you  can  dismiss  him  now?'  and  I  said,  'I  think  I  can;  I  do  not 
see  any  reason  why  I  should  not;  I  can  not  find  anything  more  to 
treat/  To  my  knowledge  there  was  nothing  to  treat;  I  gave  him 
an  honest  opinion  when  I  told  him  he  was  well.  I  examined  him 
that  day;  I  looked  at  his  eyes,  felt  around  on  his  head,  and  asked 
if  there  was  any  tenderness  or  soreness,  and  he  said  no;  I  would 
not  have  dismissed  him  if  I  had  not  thought  that  he  was  well." 

It  may  be  conceded  that  the  evidence  is  sufficient  to  justify  a  find- 
ing that  Fred  Polka's  death  resulted  from  the  blow  on  the  forehead. 

We  think  the  evidence  wholly  insufficient  to  raise  the  issue  of 
want  of  mental  capacity  of  Fred  Polka  at  the  time  he  executed  the 
release  to  know  and  understand  what  he  was  doing,  or  to  compre- 
hend the  nature  and  legal  effect  of  the  release.  Can  the  release 
be  set  aside  or  disregarded  on  the  ground  that  Polka  and  appellant's 
agent  who  settled  with  him  were  mistaken  as  to  the  gravity  and 
extent  of  the  injury?  We  have  been  unable  under  the  facts  of  this 
case  to  distinguish  it  from  that  of  Houston  &  T.  C.  Ry.  Co.  v. 
McCarty,  94  Texas,  298.  In  that  case  the  release  pleaded  in  de- 
fense was  almost  identical  with  that  pleaded  in  this.  In  that  eaae 
the  injured  party  appeared  to  have  sustained  no  other  injury  than 
a  dislocation  of  the  ankle,  and  it  was  shown  by  the  evidence  that  no 
other  injuries  were  considered  by  the  parties  to  the  settlement  and 
no  other  injuries  to  the  person  entered  into  and  formed  any  part 
of  the  consideration  for  the  settlement  and  that  neither  the  injured 
person   nor   the   railway   company's   agent   knew   or   suspected    injury 
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to  any  other  part  of  the  injured  man's  person,  although  it  was  shortly 
afterwards  discovered  that  he  had  received  injuries  which  would 
practically  destroy  his  usefulness  for  the  remainder  of  his  life,  and 
the  release  was  sought  to  be  set  aside  on  the  sole  ground  that  both 
he  and  the  agent  of  the  railway  company  were  mistaken  in  suppos- 
ing that  he  had  sustained  no  other  injury  than  a  dislocated  ankle. 
In  disposing  of  the  McCarty  case  Associate  Justice  Brown,  for  the 
Supreme  Court,  in  language  so  directly  applicable  to  the  facts  in 
the  present  case  that  we  adopt  it  as  our  own,  says: 

"We  are  unable  to  see  any  circumstances  in  this  case  to  take  the 
release  out  of  the  general  rule.  The  appellee,  who  was  plaintiff  in 
the  court  below,  had  at  least  the  same  knowledge  and  the  same 
means  of  obtaining  knowledge  as  the  appellant,  and  if  there  was 
no  fraud  in  the  transaction,  the  settlement  was  binding  upon  him. 
That  where  a  party  who  has  a  claim  against  another  for  personal 
injuries  agrees  upon  a  settlement  of  his  claim  and  accepts  a  sum  of 
money  or  other  thing  of  value  in  settlement  of  such  claim,  he  is, 
in  the  absence  of  fraud  or  concealment,  concluded  by  the  settlement, 
is  a  proposition  sustained,  as  we  think,  by  the  great  weight  if  not  an 
unbroken  line  of  authority.  .  .  "  After  citing  Lumley  v.  Wabash 
Eailway,  6  Am.  &  Eng.  Bailway  Cases  (new  series)  81,  he  proceeds: 
"This  case  is  also  clearly  to  be  distinguished  from  the  Lumley  case 
and  the  other  cases  on  that  line.  In  those  cases  the  contract  was 
neither  set  aside  nor  impaired  by  reason  of  any  mistake  of  the  par- 
ties to  the  release.  There,  by  a  rule  of  construction,  the  operation 
of  the  release  is  restricted  to  the  particulars  mentioned.  Here  no 
particular  injuries  are  mentioned.  The  release  is  of  all  damages 
that  have  accrued  or  may  accrue  to  the  plaintiff  by  reason  of  the 
accident  in  which  he  was  injured.  Here,  then,  the  terms  of  the  re- 
lease are  not  to  be  mistaken  and  the  contract  is  not  open  to  con- 
struction. In  the  face  of  such  an  instrument  it  can  not  be  said  that 
all  the  injuries  which  might  be  developed  as  a  result  of  the  acci- 
dent, whether  known  or  unknown,  were  not  in  the  contemplation 
of  the  parties  to  the  instrument  and  were  not  embraced  within  its 
terms.  'In  all  such  cases  the  damages  are  ascertainable  in  a  legal 
sense,  but  in  fact  are  uncertain  in  amount.  Until  the  extent  of  the 
injuries  have  been  clearly  developed,  they  may  be  more  or  less  than 
appearances  would  indicate,"  and  therefore  in  every  settlement  of 
the  character  of  that  under  consideration,  the  parties  take  the  chances 
of  future  development — the  one  of  paying  more  than  an  adequate 
compensation  for  a  wrong  inflicted,  and  the  other  of  receiving  less." 

The  opinion  concludes  thus:  "Our  opinion  is  that  the  release 
embraces  all  damages  resulting  from  the  injuries  of  the  plaintiff, 
and  that  it  can  not  be  varied  by  parol  evidence  tending  to  show  that 
other  injuries  than  to  the  ankle  were  not  in  the  contemplation  of 
the  parties."  See  also  Quebe  v.  Gulf,  C.  &  S.  F.  Bailway  Co.,  98 
Texas,  6;  Chicago,  B.  I.  &  T.  By.  Co.  v.  Williams,  44  Texas  Civ. 
App.,    168. 

We  are  of  the  opinion  the  assignments  should  be  sustained.  As 
no  judgment  other  than  the  one  in  favor  of  the  appellant  can  be 
properly    rendered    under   the    defenses    pleaded    and    established    by 
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the   undisputed   evidence,   it   is    ordered   that   the   judgment    of    the 
court  below  be  reversed  and  judgment  be  here  rendered  for  appellant. 

Reversed  and  rendered. 
Writ  of  error  refused. 


W.  S.  Costin  v.  Burton-Lingo  Company. 

Decided  November  24,  1909. 

1. — Note— Indorser — Waiver — Protest. 

A  waiver  of  protest  and  notice  by  the  indorser  of  a  promissory  note  has 
the  same  effect  in  fixing  his  liability  as  though  the  protest  and  notice  were  duly 
made.  It  is  not  necessary  in  such  case  that  it  be  fixed  by  timely  suit  or  by 
showing  insolvency  of  the  principal  at  the  time  of  maturity. 

2. — Note— Action  Against  Indorser. 

Action  against  the  indorser  of  a  note  whose  liability  has  been  already  fixed 
by  his  waiver  of  protest  and  notice,  may  be  maintained  without  joining  the 
principal  maker  as  defendant,  where  the  residence  of  the  latter  is  unknown.  It 
is  not  necessary  to  show  also  that  he  is  insolvent. 

Appeal  from  the  County  Court  of  Mitchell  County.  Tried  below 
before  Hon.   W.   B.   Crockett. 

Ed.  W.  Smith,  for  appellants. — Where  the  holder  of  a  promissory 
note  seeks  to  recover  against  an  indorser  alone,  in  a  suit  brought 
after  the  second  term  of  a  Justice  Court,  and  relies  upon  the  in- 
solvency of  the  maker  or  upon  the  theory  that  the  maker's  where- 
abouts is  unknown,  it  is  necessary  for  the  holder  to  allege  that  at 
the  time  of  the  maturity  of  the  note  the  maker  was  notoriously  in- 
solvent, or  that  the  whereabouts  of  the  maker  was  unknown;  and 
where  the  holder  fails  to  allege  such  insolvency  or  uncertain  location 
at  the  time  of  the  maturity  of  the  note,  a  general  demurrer  directed 
at  the  plaintiffs  pleadings  should  be  sustained.  Fisher  v.  Phelps, 
21  Texas,  555;  Jones  v.  Hitter,  32  Texas,  722;  Elliott  v.  Wiggins, 
16  Texas,  596;  Bank  v.  DeMorse,  26  S.  W.,  417;  Mullaly  v.  Ivory, 
30  S.  W.,  259;  Kampmann  v.  Williams,  70  Texas,  571;  Yale  v. 
Ward,  30  Texas,  21. 

It  devolves  upon  the  holder  of  a  promissory  nbte  to  exhaust  the 
resources  of  the  maker  before  attempting  to  hold  the  endorser  alone. 
Tooke  v.  Taylor,  31  Texas,  5. 

This  being  a  suit  against  an  indorser  of  a  promissory  note,  without 
joining  the  makers  of  the  note,  it  devolved  upon  plaintiff  to  allege 
and  show  (it  being  shown  that  more  than  fourteen  months  had 
elapsed  between  the  date  of  the  maturity  of  the  note  and  the  filing 
of  the  suit  in  Justice  Court)  that  protest,  notice  and  demand  had 
been  made  or  waived,  and  that  the  makers  of  the  note  resided  at 
the  time  of  the  maturity  of  the  note  and  of  the  institution  of  the 
suit  beyond  the  limits  of  the  State,  or  in  such  part  of  the  same 
that  he  can  not  be  found.  Arts.  312,  1203,  1204  and  1257,  Revised 
Statutes  of  Texas. 

Royall  O.  Smith,  for  appellees. — A  pleading  against  an  indorser  of 
a  promissory  note  alleging  a  recital  in  such  note  expressly  waiving 
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protest  and  notice,  shows  facts  which  fix  the  liability  of  such  in- 
dorser;  an  allegation  of  either  suit  or  protest  is  unnecessary.  Rev. 
Stats.,  art.  1204;  Leeds  v.  Hamilton  Paint  &  Glass  Co.,  35  S.  W., 
77;  2  Daniel  on  Negotiable  Instruments,  sec.  1092;  1  Brandt  on 
Sureties,  sec.  2;  Williams  v.  Rosenbaum,  79  S.  W.,  594. 

KEY,  Associate  Justice. — Appellee,  a  private  corporation,  brought 
this  suit  against  appellant  and  recovered  judgment  against  him  as 
endorser  upon  a  promissory  note  executed  by  J.  H.  and  J.  J.  Myles. 
The  original  makers  of  the  note  were  not  sued,  the  plaintiff  alleging 
that  they  were  notoriously  insolvent  and  that  their  residences  were 
unknown. 

The  defendant  answered  by  a  general  and  special  exception  and 
a  general  denial.  The  court  below  overruled  the  exceptions  and 
upon  trial  without  a  jury  rendered  judgment  for  the  plaintiff  and 
the  defendant  has  appealed. 

The  first  assignment  complains  of  the  action  of  the  court  in  over- 
ruling the  exception  to  the  plaintiff's  petition.  The  contention  is 
that  the  exceptions  should  have  been  sustained  for  the  reason  that, 
while  the  plaintiff  alleged  the  insolvency  of  the  makers  of  the  note 
at  the  time  of  the  institution  of  the  suit,  the  petition  did  not  allege 
that  they  were  insolvent  at  the  time  of  the  maturity  of  the  note,  and 
the  suit  not  having  been  brought  until  after  the  lapse  of  two  terms 
of  court  the  defendant,  who  was  merely  an  endorser,  was  not  shown 
to  be  liable.  If  liability  of  an  endorser  could  be  fixed  only  by  bring- 
ing suit  within  the  time  prescribed  by  statute  for  fixing  liability  the 
contention  urged  might  be  correct.  But  such  liability  can  be  fixed 
by  a  protest  as  well  as  by  suit,  and  upon  the  face  of  the  note  and 
by  its  written  terms,  protest  and  notice  thereof  are  waived.  We  are 
of  opinion  that  the  waiver  referred  to  secured  to  the  plaintiff  the  right 
that  would  have  been  secured  by  a  timely  protest,  and  therefore  it 
was  not  necessary  to  show  the  insolvency  of  the  makers  to  fix  the 
liability  of  the  defendant.  (Leeds  v.  Hamilton  Paint  &  Glass  Co., 
35  S.  \V.,  77.)  The  court  found  that  the  residences  of  both  makers 
of  the  note  were  unknown  and  that  both  were  insolvent.  The  evi- 
dence sustains  that  finding  except  as  to  the  insolvency  of  J.  J. 
Myles.  Proof  of  either  insolvency  or  unknown  residence  is  sufficient 
excuse  for  not  suing  the  maker  of  negotiable  paper.  Hence,  we 
overrule  the  other  assignment   of  error. 

Judgment    affirmed. 


G.  W.  Pressler  v.  R.  L.  Warren. 

Decided  November  24,  1909. 

1.— landlord  and  Tenant — Failure  to  Give  Possession — Damages. 

A  tenant  who  has  rented  land  to  cultivate  but,  after  entering  upon  part 
has  been  denied  possession  of  the  remainder  leased  to  him,  too  late  in  the  season 
to  secure  other  land  to  work,  may  recover  as  damages  the  value  of  his  share 
of  the  crop  which  he  could  have  raised  on  the  premises  so  withheld  from  him. 
Crews  v.  Cortez,  102  Texas,  111,  followed. 
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2. — Same — Evidence. 

To  show  the  yield  and  value  of  the  crop  which  a  tenant  might  have  raised 
on  premises  leased  to  but  wrongfully  withheld  from  him  by  the  landlord, 
evidence  of  the  amount  and  value  of  the  crop  raised  by  him  on  the  adjoining 
land  which  he  received  and  cultivated  under  the  lease,  and  of  the  comparative 
quality  of  the  two  tracts,  was  admissible. 

Appeal  from  the-  County  Court  of  Taylor  County.  Tried  below 
before   Hon.   T.   A.   Bledsoe. 

Wagstaff  &  Davidson,  for  appellant. — The  gross  value  of  the 
products  raised  on  the  fifty  acres  of  land  was  not  the  proper  measure 
of  damage  for  a  breach  of  the  contract,  and  the  court  should  have 
sustained  the  exception.     Kogers  v.   McGuffey,   96   Texas,   565. 

The  testimony  was  improperly  admitted  for  the  reason  that  the 
amount  actually  raised  for  the  year  1907,  the  year  that  the  plaintiff 
should  have  had  the  land,  was  not  the  measure  of  the  plaintifFs 
diamages,  but  his  true  measure  of  damage  would  have  been  the  rea- 
sonable amount  that  the  place  should  have  produced  under  ordinary 
conditions.  Rogers  v.  McGuffey,  96  Texas,  565;  King  v.  Griffin,  39 
Texas  Civ.  App.,  497;  Waggoner  v.  Moore,  45  Texas  Civ.  App.,  308. 

No  briefs  were  on  file  for  appellee. 

FISHER,  Chief  Justice. — This  is  a  suit  by  appellee  Warren 
against  the  appellant  to  recover  damages  on  account  of  the  alleged 
breach  of  a  rent  contract.  The  case  was  tried  before  the  court  with- 
out a  jury  and  judgment  rendered  in  appellee's  favor  against  the 
appellant  for  $325,  from  which  judgment  he  has  appealed. 

The  plaintiff  in  his  petition  substantially  alleged  that  he  rented 
from  the  appellant  for  the  year  1907  100  acres  of  land  which  he 
agreed  to  cultivate.  The  appellant  was  to  receive  one-fourth  of  all 
the  cotton  and  one-third  of  the  corn  and  other  grain  raised  on  the 
premises.  Plaintiff  was  to  take  charge  of  the  100  acres  and  the 
defendant  was  to  furnish  plaintiff  two  cows  for  the  purpose  of  fur- 
nishing milk  and  butter  to  his  family  during  the  year;  that  plain- 
tiff moved  upon  the  premises,  started  to  cultivate  and  did  cultivate 
about  fifty  acres  of  the  land.  When  the  plaintiff  demanded  of  the 
defendant  the  other  fifty  acres  defendant  told  him  he  would  show 
him  and  put  him  in  possession  of  the  same  when  he  had  broken  the 
part  already  designated;  that  thereafter  until  it  was  too  late  in  the 
season  to  plant  a  crop,  defendant  refused  to  furnish  the  same  or  any 
part  thereof;  that  plaintiff,  relying  upon  the  rental  contract,  waited 
so  long  that  he  was  unable  to  get  other  lands  to  cultivate  and  was 
prevented  from  so  doing  by  the  act  of  defendant;  that  he  expected 
to  cultivate  all  of  the  land  by  the  labor  of  his  family  and  that  by 
virtue  of  defendant's  breach  of  the  rental  contract  he  was  unable 
to  procure  employment  for  them;  that  he  would  have  planted  the 
additional  fifty  acres  which  he  was  to  receive  in  cotton,  which  would 
have  produced  twelve  bales,  of  the  reasonable  value  of  $840,  and  that 
his  portion  would  have  been  $630;  that  the  defendant  refused  to 
furnish  plaintiff  the  two  cows  to  milk  to  his  damage  $50,  and  that 
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the  plaintiff  suffered  damage  to  the  extent  of  $100  on  account  of 
extra  team  and  tools  to  farm  the  additional  fifty  acres  of  land  which 
were  not  furnished  him  by  defendant,  all  of  which  items  of  damages 
he  sues  for. 

The  defendant  filed  a  general  demurrer,  special  exception  to  the 
$50  item  of  damage  and  the  $100  item  of  damage  and  to  the  $630 
item.  The  objections  to  the  items  are  that  they  state  no  cause  of 
action  and  that  they  are  vague,  indefinite,  uncertain  and  specula- 
tive.    These   demurrers   were   overruled. 

Appellant's  first  assignment  of  error  complains  of  the  action  of 
the  trial  court  in  overruling  what  he  terms  his  fourth  special  excep- 
tion which  is  directed  against  the  item  of  $630.  Really  this  excep- 
tion is  so  general  in  its  terms  that  it  may  be  classed  as  a  general 
demurrer;  but,  however,  treating  it  as  a  special  exception,  it  is 
clear  that  the  court  properly  overruled  it.  The  petition  states  that 
the  $630  would  have  been  the  value  of  appellee's  share  of  the  crop 
if  he  had  been  permitted  to  cultivate  the  extra  fifty  acres;  and  it 
is  substantially  alleged  that  this  cultivation  would  have  been  by  his 
family  without  extra  cost  and  expense  to  him.  Damages  in  cases  of 
this  character  were  extensively  treated  by  the  Supreme  Court  in 
Crews  v.  Cortez,  102  Texas,  111,  in  answer  to  certified  questions 
from  this  court.  Some  of  the  principles  there  discussed  are  ap- 
plicable to  the   question   presented   by   appellant's   demurrer. 

Appellant's  second  assignment  of  error  is  to  the  effect  that  the 
court  erred  in  permitting  the  plaintiff,  over  the  defendant's  objec- 
tion, to  testify  that  the  defendant  had  rented  him  one  hundred  acres 
of  land  and  would  let  him  have  only  fifty  acres,  and  that  the  fifty 
acres  which  the  defendant  refused  to  let  him  have  and  which  was 
worked  by  defendant's  son,  was  cultivated  to  the  extent  of  thirty- 
five  acres  in  cotton  and  the  balance  in  feed  stuff;  that  the  thirty- 
five  acres  made  seven  bales  of  cotton  and  was  worth  twelve  and  one- 
half  cents  a  pound;  that  plaintiff  would  have  cultivated,  if  he  had 
been  permitted,  the  entire  fifty  acres  in  cotton;  that  the  land  was 
better  than  the  land  he  actually  cultivated.  All  this  evidence  was 
admissible.  It  was  one  of  the  means  by  which  plaintiff  undertook 
to  show  the  damages  which  resulted  to  him  by  reason  of  the  breach 
of  the  contract.  It  was  clearly  permissible  for  him  to  show  that 
he  was  deprived  of  the  fifty  acres  and  what  it  actually  produced 
when  cultivated  by  others,  and  to  what  use  he  would  have  put  it 
if  possession  had  been  delivered.  The  quality  of  the  land  was  also 
properly  proven  as  having  some  bearing  upon  the  question  as  to 
what  would  have  been  the  probable  yield  of  the  cotton  crop  if  plain- 
tiff had  been  permitted  to  plant  it  in  cotton. 

We  find  no  error  in  the  record  and  the  judgment  is  affirmed. 

Affirmed. 
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Texas  Building  Company  v.  Dks.  Albert  &  Edgar. 

Decided  November  24,  1909. 


1. — Vaster  and  Servant — Foreman — Injured  Employe— Authority  to  Employ- 
Surgeon. 

A  construction  company  was  engaged  in  a  building  contract  at  a  town  remote 
from  its  general  place  of  business*  where  a  foreman  was  in  charge  of  its  work 
and  the  servants  engaged  in  it.  One  of  these  being  seriously  injured  in  such 
service,  the  foreman  employed  Burgeons  to  attend  to  his  injuries,  under  cir- 
cumstances demanding  such  attention  immediately  and  making  it  impracticable 
for  the  general  officers  of  the  company  to  act  therein.  Held,  that  the  company 
became  liable  to  the  surgeons  so  employed  for  reasonable  compensation  for 
their  services, 

2. — Same — Duty  of  Vaster. 

It  seems  that  in  case  of  emergency  where  an  employe  is  seriously  injured 
and  immediate  medical  attention  demanded,  the  master  is  under  a  duty  to  furnish 
same,  and  its  foreman  or  representative  highest  in  authority  present  and  able 
to  act  for  it,  though  not  authorized  to  make  such  contract  for  it,  would  have 
an  implied  authority  to  do  bo  and  to  bind  the  master  thereby. 

3. — Same — Interest  of  Vaster. 

It  seems  also,  that,  irrespective  of  the  existence  of  a  legal  duty  on  the  part 
of  the  master  to  furnish  medical  aid  to  an  injured  servant,  the  master  has  an 
interest  in  having  such  aid  furnished  which  would  imply  authority  to  take 
action  to  that  end  by  an  employee  not  otherwise  empowered  to  so  act  for  the 
master,  if  he  were  in  charge  of  the  work  being  done  and  the  only  one  who 
could  take  such  necessary  action  in  the  master's  interest. 

Error  from  the  County  Court  of  Childress  County.  Tried  below 
before  Hon.  W.  B.  Howard. 

0.  E.  Hamilton,  for  plaintiff  in  error. — The  facts  being  undisputed 
that  the  physicians  who  are  plaintiffs  in  this  case  were  summoned 
by  some  spectator  to  attend  the  injured  man,  and  responded  to  that 
call,  and  not  to  any  call  or  request  of  plaintiff  in  error,  and  were 
never  employed  by  plaintiff  in  error,  and  were  not  promised  any- 
thing by  it  or  any  of  its  agents  for  any  services  they  rendered  to 
Keasler,  the  law  will  not  hold  plaintiff  in  error  liable  to  said  physi- 
cians for  the  services  they  rendered  him.  Cotnam  v.  Wisdom,  104 
S.  W.,  165;  Morrell  v.  Lawrence,  101  S.  W.,  572;  Wood  on  Master 
&  Serv.,  sec.  70;  Boyd  v.  Sappington,  4  Watts,  247. 

Where  a  person  is  injured,  sick  or  disabled,  and  a  spectator  calls 
a  physician  to  his  relief,  the  injured,  sick  or  disabled  person  is  liable 
to  the  physician  for  his  services,  and  not  the  party  who  summoned 
the  doctor,  or  any  other  person,  unless  an  express  promise  to  pay 
for  such  services  was  made  by  such  other  person.     Same  authorities. 

Mere  acquiescence  of  a  third  party  who  stands  by  and  sees  a  phy- 
sician rendering  services  to  a  patient  will  not  bind  such  third  party 
to  pay  for  such  services.  Crane  v.  Baudouine,  55  N.  Y.,  256;  Boyd 
v.  Sappington,  4  Watts,  247;  Bankin  v.  Beale,  68  Mo.  App.,  325; 
Edelman  v.  McDonell,  126  Cal.,  210;  Morrell  v.  Lawrence,  101  S. 
W.,   572. 

An  agent  of  a  corporation  whose  authority  is  not  general,  but  is 
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limited,  unless  specially  authorized  by  his  employer,  can  not  bind 
his  corporate  principal  for  medical  services  rendered  the  employes 
of  such  corporation,  either  by  express  or  implied  promises  that  his 
principal  will  pay  for  such  services,  unless  such  an  emergency  arises 
that  renders  it  imperative  for  a  physician  to  be  employed  by  such 
agent  to  save  the  life  of  such  employe,  or  to  prevent  serious  conse- 
quences; and  when  such  emergency  exists,  before  the  physician  can 
recover  of  the  employer,  it  must  be  shown  that  the  agent  actually 
employed  the  physician.  Reynolds  v.  Chicago,  B.  &  Q.  Ry.  Co.,  90 
S.  W.,  100;  St.  Louis,  Ark.  &  T.  Ry.  Co.  v.  Hoover,  13  S.  W.,  1092; 
Malone  v.  Robinson,  12  So.,  709. 

In  the  absence  of  a  contract  to  furnish  medical  treatment,  there 
is  no  legal  obligation  resting  upon  the  master  to  provide  medical 
attendance  for  an  employe  who  has  been  injured  in  the  performance 
of  his  duties.  20  Am.  &  Eng.  Enc.  Law,  52  (2d  ed.),  and  authori- 
ties there  cited;  Cairo  &  St.  L.  Ry.  Co.  v.  Mahoney,  82  111.,  73,  25 
Am.   Rep.,   299. 

Jos.  H.  Aynesworth,  for  defendants  in  error. — The  court  did  not 
err  in  rendering  judgment  for  the  plaintiffs  for  the  amount  sued  for 
for  the  reason  that  plaintiffs  had  been  requested  to  do  what  they 
could  for  the  wounded  man  and  it  was  contemplated  by  all  parties 
that  surgical  and  medical  attention  was  what  was  desired  at  that 
time  and  there  was  an  implied  promise  to  pay  for  such  services. 
Clarke  &  Skyles  on  Agency,  160,  611;  Cairo  &  St.  L.  Ry.  Co.  v. 
Mahoney,  25  Am.  Rep.,  299;  Terre  Haute  Ry.  Co.  v.  McMurray, 
49  Aip.  Rep.,  752;  Case  Note  in  28  L.  R:  A.,  546,  and  also  in 
4  L.  R.  A.,  New  Series,  49,  where  the  cases  are  discussed. 

• 

RICE,  Associate  Justice. — This  suit  was  originally  brought  in 
the  Justice's  Court  by  defendants  in  error,  Drs.  J.  W.  Albert  and 
C.  L.  Edgar,  a  firm  of  practicing  physicians  residing  at  Childress, 
against  plaintiff  in  error  for  the  recovery  of  $175,  claimed  to  be 
due  them  for  professional  services  rendered  to  J.  D.  Keasler,  an  em- 
ploye of  plaintiff  in  error.  Judgment  was  rendered  for  defendants 
in  error  for  the  amount  of  their  demand,  $25  of  which  having  been 
remitted,  plaintiff  in  error  appealed  to  the  County  Court,  where  the 
case  was  tried  by  the  court  without  a  jury,  resulting  in  a  judgment 
for  defendants  in  error  for  the  sum  of  $150,  from  which  this  writ 
of  error  is  sued  out. 

The  only  ground  urged  for  reversal  is  that  the  evidence  does  not 
sustain  the  judgment.  A  brief  summary  of  the  evidence,  therefore, 
is  necessary  to  determine  the  question  involved.  Plaintiff  in  error 
is  a  private  corporation  organized  for  the  purpose  of  doing  a  building 
and  construction  business,  its  principal  office  being  in  Ft.  Worth, 
Texas,  with  James  J.  Taylor  as  its  president  and  general  manager, 
and  at  the  time  of  the  accident  to  Keasler  it  had  ten  or  twelve 
crews  of  men  working  for  it  in  different  sections  of  the  country,  one 
of  which  was  at  Childress,  who  were  then  engaged  in  the  construction 
of  a  store-room  in  the  yards  of  the  Ft  Worth  and  Denver  City  Rail- 
way Co.,  at  said  place.    Wm.  Barnes  was  the  foreman  of  the  crew  at 
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Childress  engaged  in  said  work,  and  said  Keasler  was  one  of  the 
employes  worlong  for  said  company  under  the  direction  of  said 
foreman.  The  duties  of  said  foreman  were  to  superintend  and  direct 
the  movements  of  said  crew,  to  employ  and  discharge  men,  and  pay 
them  off;  but  it  was  shown  that  generally  he  had  no  authority  to 
employ  physicians  or  surgeons  to  attend  the  sick  or  injured  em- 
ployes. On  the  morning  of  May  4,  1907,  Keasler,  with  other  em- 
ployes, was  sent  by  Barnes,  the  foreman,  to  unload  a  car  of  brick 
standing  on  the  railway  track  in  the  "Denver  Yards "  Finding  it 
necessary  to  move  the  car  a  short  distance  down  the  track  before 
unloading  the  brick,  Keasler,  after  the  brake  had  been  loosened, 
started  the  car  to  rolling  with  a  pinch  bar.  Seeing  that  the  car  was 
likely  to  go  too  far  before  stopping  he  ran  ahead  and  stuck  the  bar 
in  front  of  the  wheel  of  the  moving  car,  which  ran  on  to  the  bar, 
throwing  him  under  the  car  running  over  his  legs.  Barnes,  who  was 
not  present  at  the  time,  was  immediately  notified  of  the  accident,  and 
soon  arrived  on  the  scene  and  was  informed  that  someone  had  al- 
ready telephoned  for  a-  doctor.  As  Barnes  and  the  other  employes 
of  plaintiff  in  error  were  carrying  Keasler  on  a  litter  into  his  own 
home,  some  150  yards  from  where  he  was  injured,  defendants  in 
error  arrived  in  response  to  said  phone  call,  which  had  been  put  in 
for  them  by  someone  whose  identity  was  never  established,  and,  under 
the  direction  of  Barnes,  began  at  once  to  administer  to  his  relief- 
These  physicians  were  the  local  surgeons  of  the  railway  company, 
and  when  first  called  supposed  that  it  was  to  attend  some  of  its 
employes.  One  of  the  physicians,  however,  knew  both  Barnes  and 
Keasler,  and  knew  that*  the  one  was  the  foreman  and  the  other  the 
employe  of  plaintiff  in  error.  It  was  shown  that  Barnes,  the  fore- 
man, was  very  solicitous  for  the  welfare  of  Keasler,  and  seemed  to 
be  in  general  charge  and  management  upon  arrival  of  said  physicians, 
and  that  he  told  both  of  them  that  he  wanted  them  to  do  all  in 
their  power  for  him.  Keasler  was  a  very  poor  man,  and  it  is  shown 
that  after  he  had  been  carried  into  the  house  Barnes  stated  to  him. 
and  his  wife,  who  were  in  distress  and  grieving  over  the  fact  df 
their  poverty,  that  they  need  not  worry  about  that,  but  to  get  what- 
ever was  necessary,  and  that  he  would  see  that  it  was  paid  for.  It 
was  further  "shown  that  Barnes  was  the  highest  in  authority  at  this 
place  representing  the  plaintiff  in  error  at  the  time  of  the  accident, 
and  there  is  testimony  to  the  effect  that  he  offered,  to  secure  the 
services  of  a  specialist,  if  needed,  and  further  proffered  to  send  the 
injured  man  and  his  family  in  a  Pullman  to  the  hospital  at  Ft. 
Worth,  but  that  his  wife  objected  to  leaving  home.  Both  of  Keasler*s 
legs  had  been  so  injured  that  it  became  necessary  for  said  physicians 
to  amputate  them,  but  Keasler  died  within  a  few  days  from  the 
effects  of  his  injuries.  The  general  manager  of  the  company,  Tay- 
lor, who  was  present  at  the  time  of  the  funeral,  paid  the  funeral 
expenses  from  his  individual  funds.  While  Barnes  did  not  call  in 
these  physicians,  yet  he  testified  that  he  would  have  done  so  if  they 
had  not  already  been .  phoned  for  when  he  arrived.  He  stated  that 
while  he  told  them  to  do  all  that  they  could  for  the  injured  man, 
and  that  he  was  very  anxious  in  his  behalf,  still  he  did  not  promise 
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them  either  that  the  company  or  himself  would  pay  for  their  services. 
But  Dr.  Edgar  testified  that  he  supposed  from  Barnes'  actions  at 
the  time  and  what  he  said,  that  the  company  would  pay  for  their 
services. 

The  sole  question  for  our  determination  then  is  whether  these 
facts  warranted  the  court  in  rendering  judgment  for  defendants  in 
error.  Counsel  for  plaintiff  in  error  confess  that  they  have  been 
unable  to  find  any  Texas  case  on  the  subject,  and,  so  far  as  we  are 
advised,  it  is  one  of  first  impression  in  our  State,  though  there  are 
a  number  of  conflicting  authorities  in  other  jurisdictions  upon  this 
subject,  some  of  which  have  been  cited  by  counsel  for  the  respective 
parties,  and  will  be  hereafter  noticed.  It  is  true,  however,  that  in 
the  case  of  Wills  v.  International  &  G.  N.  R.  Co.,  41  Texas  Civ. 
App.,  58,  reported  also  in  92  S.  W.  Rep.,  273,  where  physicians  sued 
the  railway  company  to  recover  pay  for  services  rendered  to  a  party 
who  had  been  seriously  injured  by  one  of  its  trains,  necessitating  the 
amputation  of  his  limbs,  and  where  the  conductor  had  employed  the 
plaintiff  to  render  such  surgical  attention  as  was  necessary  and 
proper,  and  who  did  render  the  same,  Chief  Justice  Fisher  delivering 
the  opinion  of  this  court  held  that  the  company  was  not  liable;  but 
it  must  be  observed,  however,  that  that  was  a  case  in  which  the 
injured  party  was  a  trespasser  and  shown  to  be  drunk  at  the  time 
of  the  injury.  In  closing  the  opinion  the  court  saw  proper  to  use 
the  following  language:  "We  do  not  undertake  to  say  what  would 
be  the  power  and  duty  of  a  conductor  of  the  railway  company  where 
a  passenger  or  employe  was  injured.  Here  the  party  injured  was  a 
trespasser,"  thereby  leaving  the  question  now  before  the  court  open. 

It  seems  to  be  quite  generally  held,  however,  that  the  authorized 
agent  of  a  railway  company,  in  the  event  of  an  emergency,  such  as 
accident  or  injury  to  one  of  its  employes  while  in  the  line  of  his 
duty,  would  have  authority  to  summon  a  physician  to  administer 
to  his  necessities,  and  bind  the  company  to  pay  therefor.  In  Elliott 
on  Railways,  vol.  1,  sec.  222,  the  author  says:  "It  may  be  affirmed 
that  the  employment  of  a  physician  or  surgeon  is  not  ordinarily 
within  the  scope  of  the  authority  of  a  subordinate  agent  or  employe, 
but  that  there  may  be  extraordinary  cases  giving  authority  to  em- 
ploy a  surgeon  or  physician.  Neither  a  roadmaster,  section  agent, 
yardmaster,  nor  stationmaster  will  be  presumed  to  have  authority  to 
employ  a  physician  to  attend  a  servant  of  the  company  injured  in 
the  line  of  his  duties.  So,  also,  it  is  held  that  there  is  nothing  in 
the  duties  of  the  company's  solicitor,  or  surgeon,  or  engine^*,  or 
conductor  from  which  such  authority  can  be  presumed.  But  an 
emergency  calling  for  immediate  action  in  order  to  save  life  or 
prevent  suffering  may  be  sufficient  to  confer  authority  upon  the 
subordinate  to  employ  necessary  surgical  aid,  if  he  is  the  highest  rep- 
resentative of  the  company  on  the  ground.  There  may  be  cases  of 
immediate  urgency  when  it  will  be  within  the  scope  of  the  agent's 
employment  to  render  those  imperative  services  which  the  dictates 
of  justice  and  humanity  hold  to  be  due  from  an  employer  to  a 
servant  injured  while  engaged  in  his  service,  and  not  only  this,  but 
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in  cases  of  urgent  emergency  it  may  become  his  duty  to  take  such 
measures  as  will  prevent  needless  suffering  and  loss  of  life." 

In  Clark  &  Skyles  on  Agency,  p.  160,  sec.  62,  it  is  said,  speaking 
witli  reference  to  an  agent's  authority  arising  in  cases  of  personal 
injuries  by  railroad  accidents:  "The  well  recognized  rule  seems  to 
be,  although  there  is  some  conflict  in  the  authorities,  that  if  an 
employe  or  passenger  of  a  railroad  company  is  injured  in  an  acci- 
dent on  such  road,  and  it  becomes  necessary  that  the  one  so  injured 
should  have  immediate  medical  or  surgical  aid  the  highest  official 
then  present  or  in  close  communication  is  constituted  an  agent  by 
necessity  of  the  railroad  company  for  the  purpose  of  employing  such 
medical  or  surgical  aid  as  may  be  necessary  for "  the  proper  treat- 
ment of  those  injured.  The  reason  for  the  rule  is  that  by  reason 
of  the  extreme  necessities  of  the  case  the  law  confers  upon  the  highest 
official  present,  or  in  close  communication,  the  authority  to  employ 
the  required   medical   or  surgical   aid." 

In  one  of  the  leading  cases  upon  this  subject,  that  of  Terre  Haute 
&  Indianapolis  R.  Co.  v.  McMurray,  49  Am.  Eep.,  752,  as  shown 
by  the  syllabus,  it  was  held  by  Justice  Elliott  in  an  elaborate  and 
well  reasoned  opinion,  that  where  a  railway  brakeman  is  injured  in 
the  discharge  of  his  duty  at  a  point  distant  from  the  chief  office  of 
the  company,  and  stands  in  need  of  immediate  surgical  attendance, 
the  conductor  may  bind  the  company  by  the  employment  of  a  sur- 
geon, if  there  is  no  superior  agent  of  the  company  present.  Among 
other  things,  he  says  in  said  case:  "We  do  not  doubt  that  the  gen- 
eral rule  is  that  a  conductor  has  no  authority  to  make  contracts 
with  surgeons,  and  if  this  principle  governs  all  cases  the  discussion 
is  at  an  end;  but  we  do  not  think  it  does  rule  every  case,  for  there 
may  be  cases  so  strongly  marked  as  to  constitute  a  class  in  them- 
selves and  one  governed  by  a  different  rule. 

"The  authority  of  an  agent  is  to  be  determined  from  the  facts 
of  the  particular  case.  Facts  may  exist  which  will  greatly  broaden 
or  greatly  lessen  an  agent's  authority.  A  conductor's  authority  in 
the  presence  of  a  superior  agent  may  dwindle  into  insignificance 
while  in  the  absence  of  a  superior  it  may  become  broad  and  compre- 
hensive. An  emergency  may  arise  which  will  require  the  corporation 
to  act  instantly,  and  if  the  conductor  is  the  only  agent  present,  and 
the  emergency  is  urgent,  he  must  act  for  the  corporation,  and  if 
he  acts  at  all  his  acts  are  of  just  as  much  force  as  that  of  the  highest 
officer  of  the  corporation.  In  this  instance  (speaking  of  the  case 
before  the  court)  the  conductor  was  the  highest  officer  on  the  ground; 
he  was  the  sole  representative  of  the  corporation;  he  it  was  upon 
whom  devolved  the  duty  of  representing  the  corporation  in  matters 
connected  within  the  general  line  of  his  duty  in  the  sudden  emer- 
gency which  arose  out  of  the  injury  to  the  fellow  servant  immediately 
under  his  control;  either  he  as  the  superior  agent  of  the  company 
must  in  such  cases  be  its  representative,  or  it  has  none.  There  are 
cases  where  the  conductor  is  the  only  representative  of  the  corpora- 
tion that  in  the  emergency  it  can  possibly  have.  ...  As  where 
the  train  is  distant  from  the  supervision  of  superior  officers,  where 
the  conductor  must  act,  and  act  for  the  company,  arid  where,  from 
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the  time  and  under  the  exigencies  of  the  occasion,  he  is  its  sole  rep- 
resentative, and  if  he  be  its  only  representative  he  must  for  the  time 
and  exigency  be  its  highest  representative."  The  court  then  pro- 
ceeds to  give  pertinent  examples,  showing  it  to  be  the  duty  of  the 
conductor  to  promptly  act  for  the  company,  upon  whom  the  obliga- 
tion was  imposed  of  caring  for  its  injured  employes. 

Again,  the  court  says:  "If  it  be  true  that  there  are  cases  of  press- 
ing emergency  where  the  conductor  is  on  the  special  occasion  the 
highest  representative  of  the  company,  then  it  must  be  true  that 
he  may  do  in  the  emergency  what  the  chief  officer,  if  present,  might 
do.  If  the  conductor  is  the  only  agent  who  can  represent  the  com- 
pany, then  it  is  inconceivable  that  he  should  for  the  purposes  of  the 
emergency,  and  during  its  existence,  be  other  than  the  highest  officer. 
The  position  arises  with  the  emergency  and  ends  with  it.  The  au- 
thority incident  to  the  position  is  such  and  such  only  as  the  emer- 
gency imperatively  creates.  .  .  .  Suppose  that  a  locomotive  is 
overturned  upon  its  engineer,  and  he  is  in  immediate  danger  of 
great  bodily  harm,  would  it  not  be  competent  for  the  conductor  to 
hire  a  derrick,  or  a  lifting  apparatus,  if  one  were  near  at  hand,  to 
lift  the  locomotive  from  the  body  of  the  engineer?  Surely  someone 
owes  a  duty  to  a  man,  imperiled  as  an  engineer  would  be  in  the 
case  supposed,  to  release  him  from  peril,  and  is  there  anyone  upon 
whom  this  duty  can  be  so  justly  put  as  upon  his  employer?  The 
man  must,  in  the  case  supposed,  have  assistance,  and  do  not  the 
plainest  principles  of  justice  require  that  the  primary  duty-  of  yield- 
ing assistance  should  devolve  upon  the  employer  rather  than  on 
strangers?  An  employer  does  not  stand  to  his  servants  as  a  stranger; 
he  owes  them  a  duty.  The  cases  all  agree  that  some  duty  is  owing 
from  the  master  to  the  servant,  but  no  case  that  we  have  been  able 
to  find  defines  the  limits  of  this  duty.  Granting  the  existence  of 
this  general  duty,  and  no  one  will  deny  that  such  a  duty  does  exist, 
the  inquiry  is  as  to  its  character  and  extent.  Suppose  the  axle  of 
a  car  to  break  because  of  a  defect,  and  a  brakeman's  leg  to  be 
mangled  by  the  derailment  consequent  upon  the  breaking  of  the  axle, 
and  that  he  is  in  imminent  danger  of  bleeding  to  death  unless  sur- 
gical aid  is  summoned  at  once,  and  suppose  the  accident  to  occur 
at  a  point  where  there  is  no  station  and  when  no  officer  superior 
to  the  conductor  is  present,  would  not  the  conductor  have  authority 
to  call  a  surgeon?  Is  there  not  a  duty  to  the  mangled  man  that 
someone  must  discharge?  And  if  there  be  such  a  duty,  who  owes 
it,  the  employer  or  a  stranger?  Humanity  and  justice  unite  in 
affirming  that"  someone  owes  him  this  duty,  since  to  assert  the  con- 
trary is  to  affirm  that  upon  no  one  rests  the  duty  of  calling  aid  that 
may  save  life.  If  we  concede  the  existence  of  this  general  duty,  then 
the  further  search  is  for  the  one  who  in  justice  owes  the  duty,  and 
surely  where  the  question  comes  between  the  employer  and  a  stranger, 
the  just  rule  must  be  that  it  rests  upon  the  former." 

The  same  judge  in  concluding  this  opinion  uses  this  language: 
"Humanity  and  justice  are,  for  the  most  part,  inseparable,  for  all 
law  is  for  the  ultimate  benefit  of  man;  the  highest  purpose  the 
law  can  accomplish  is  the  good  of  society,  and  its  members;  and  it 
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is  seldom,  indeed,  that  the  law  refuses  what  humanity  suggests. 
Before  this  broad  principle  bare  pecuniary  considerations  become 
as  things  of  little  weight.  There  may  be  cases  in  which  a  denial 
of  the  right  of  the  conductor  to  summon  medical  assistance  to  one 
of  his  trainmen  would  result  in  suffering  and  death;  while  on  the 
other  hand,  the  assertion  of  the  right  can,  at  most,  never  do  more 
than  entail  upon  the  corporation  pecuniary  loss.  It  may  not  do 
even  that,  for  prompt  medical  assistance  may,  in  many  cases,  lessen 
the  loss  to  the  company  by  preventing  loss  of  life  or  limb." 

But  some  of  the  authorities,  while  conceding  the  law  to  be  as 
held  by  Justice  Elliott  in  the  case  last  quoted,  insofar  as  the  same 
may  be  applicable  to  railways,  yet  deny  its  applicability  to  other 
corporations  or  to  private  individuals,  one  of  which  cases  is  God- 
shaw  v.  Struck  &  Bro.,  58  S.  W.,  781,  where  it  is  held,  as  shown 
by  the  syllabus,  that  the  employment  of  a  surgeon  for  an  injured 
employe  is  not  within  the  scope  of  the  duties  of  a  foreman  employed 
by  a  contractor  to  superintend  workmen  engaged  in  constructing  a 
building,  and  such  employment  does  not  render  the  master  liable 
for  the  surgeon's  bill. 

In  Chaplin  v.  Freeland,  34  N.  E.,  1007,  it  is  held,  as  shown  by 
the  syllabus,  that  "the  general  manager  of  an  ordinary  manufactur- 
ing business  has  no  authority  to  bind  the  owner  by  the  employment 
of  a  physician  or  surgeon  to  attend  an  injured  employe,  in  the 
absence  of  any  evidence  showing  an  absolute  necessity  for  such 
action   by.  the   employer." 

A  number  of  cases  holding  the  same  view  are  cited  in  a  full  note 
to  the  case  of  The  Kenilworth,  reported  in  4  L.  R.  A.  (X.  S.),  p.  4, 
where  the  last  two  cases  cited  are  reviewed,  amongst  others  upon 
this  subject,  but  the  author  of  this  note,  with  force,  in  our  judg- 
ment dissents  from  the  view  there  expressed.  We  think,  however, 
that  there  is  no  sound  reason  for  the  distinction  that  this  line  of 
cases  seeks  to  inforce  as  between  railways  and  other  corporations, 
and  we  feel  that  justice  and  humanity  appeal  as  strongly  in  favor 
of  the  rule  as  announced  by  Judge  Elliott  in  the  one  class  of  cor- 
porations as  in  the  other,  and  in  this  view  we  are  supported  by 
Judge  Thompson  in  his  Commentaries  on  the  Law  of  Corporations, 
vol.  5,  sec.  5440,  where  he  says:  "An  implied  power  will  be  ascribed 
to  any  corporation  employing  labor  to  incur  expenses  on  account 
of  injuries  received  by  its  employes  in  the  line  of  their  employment, 
in  the  absence  of  any  express  statutory  grant  of  such  power.  This 
implication  rests  upon  the  most  obvious  grounds  of  justice  and 
humanity." 

In  the  recent  case  of  Weinsberg  v.  St.  Louis  Cordage  Co.,  116  S. 
W.,  461,  in  which  the  defendant  was  a  corporation  engaged  in  the 
manufacture  of  rope  and  twine,  this  doctrine  is  fully  discussed,  and 
it  was  there  held  as  to  a  physician  who  had  been  called  by  the 
superintendent  of  the  company  in  the  case  of  an  emergency  to  attend 
an  employe  of  the  company  who  had  been  seriously  injured  in  the 
line  of  his  duty,  that  the  company  was  liable  for  the  services  of  said 
physician.  The  court  says,  amongst  other  things,  in  passing,  that 
"when  a  catastrophe  occurs  in  its  factory  the  corporation  ought  not 
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to  be  expected  to  assemble  its  board  of  directors  in  order  to  exercise 
the  implied  power  referred  to.  There  is  certainly  an  emergency  power 
incident  to  the  office  of  president  of  such  an  institution,  commen- 
surate with  the  circumstances  now  in  judgment."  Citing  a  line  of 
cases  in  support  of  the  doctrine.  It  is  true  that  in  the  last  case  the 
physician  was  summoned  by  the  chief  executive  of  the  company,  but 
this  does  not  alter  the  rule,  because,  as  shown  by  Justice  Elliott  in 
the  opinion  first  cited,  in  the  absence  of  the  superintendent  or  other 
chief  executive  officer,  the  conductor  or  foreman  or  other  officer 
actually  in  charge  would  have  the  same  authority  as  would  its  chief 
officer  to  summon  aid  in  the  case  of  an  imperative  and  urgent 
necessity. 

In  the  case  at  bar  there  is  no  question  made  as  to  the  reasonable- 
ness of  the  charge  of  these  physicians,  but  the  only  point  of  conten- 
tion on  the  party  of  plaintiff  in  error  seems  to  be  that  Barnes,  its 
foreman,  did  not  have  the  authority  to  bind  the  company  to  pay 
for  the  services  of  said  physicians.  The  facts  disclosed  that  Keasler 
was  a  poor  man,  probably  unable  to  pay  for  the  necessary  services 
of  these  physicians,  of  which  he  was  in  such  urgent  need.  The  main 
office  of  the  company  was  in  Ft.  Worth,  a  distant  city,  where  its 
superintendent  resided.  Prompt  action  was  necessary  in  order  to 
save  the  life  of  the  injured  man.  Barnes,  the  foreman,  was  on  the 
ground  in  charge  of  the  crew  of  hands,  with  full  authority  to  em- 
ploy and  discharge  them,  and  do  all  other  necessary  things  for  the 
conducting  of  said  business  at  Childress.  He  responded  at  once  as 
was  his  duty  when  summoned  to  the  injured  man,  and  stated  that 
he  would  have  called  physicians  himself  if  this  had  not  already  been 
done.  He  urged  the  physicians  to  do  all  in  their  power  for  Keasler, 
suggesting  that  they  procure  a  specialist,  if  in  their  judgment  it 
became  necessary  to  do  so,  and  quieted  the  distressed  family  with 
the  assurance  that  he  would  see  that  anything  that  was  needed  would 
be  paid  for.  One  of  the  physicians  knowing  that  both  Barnes  and 
Keasler  were  the  employes  of  the  building  company,  and  that  the 
former  was  its  foreman,  it  seems  relied  upon  the  conduct  of  said 
foreman,  and  was  induced  to  render  the  services  by  reason  of  what 
he  said  and  did,  and  supposed  that  the  company  would  pay  therefor. 
No  greater  emergency  could  have  existed  than  that  disclosed  by  this 
record  for  prompt  action  and  attention  to  the  injured  man.  The 
duty  to  render  this  attention  and  service  was  imposed  upon  someone, 
and  we  think,  under  the  circumstances,  the  company  was  properly 
charged  with  this  duty  and  that  Barnes,  its  only  representative  at 
the  time,  was  authorized  to  do  whatever  was  necessary  to  alleviate 
the  sufferings  of  Keasler;  and  it  seems  from  what  was  said  and  done 
by  him  that  the  physicians  reasonably  believed  that  he  had  the  au- 
thority to  employ  them  and  bind  the  company  to  pay  for  their  serv- 
ices. The  question  then  arises,  did  he  have  this  authority?  We  are 
inclined  to  believe  that  whenever  a  company  employing  laborers  sends 
them  out  under  the  supervision  and  control  of  a  foreman,  that  it 
clothes  him  with,  at  least,  the  implied  authority  and  power  to  do, 
not  only  such  things  as  may  be  incident  to  the  work  in  hand,  but 
all  things  that  might  be  necessary  for  the  advancement  of  the  mas- 
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ter's  interests.  Here  the  servant  was  seriously  injured  in  the  direct 
line  of  his  employment.  Surely,  it  was  to  the  master's  interest  that 
the  servant  should  have  medical  attention,  to  the  end  that  he  might 
be  the  better  enabled  to  perform  the  master's  service.  And,  outside 
of  the  doctrine  of  humanity  that  we  have  heretofore  discussed,  we 
are  inclined  to  the  view  that  our  decision  in  this  case  can  also  be 
rested  upon  the  implied  authority,  on  the  part  of  the  foreman,  in 
the  absence  of  the  master,  to  act  for  him  and  procure  the  necessary 
medical  aid  for  the  injured  employe,  and  the  foreman  in  so  doing 
creates  a  liability  against  the  master  for  the  services  of  the  physi- 
cians, for  which  they  are  entitled  to  recover. 

The  principles  of  justice  and  the  dictates  of  humanity,  in  our 
judgment,  as  well  as  the  law,  imposed  upon  the  company,  under  the 
circumstances  disclosed  by  this  record,  the  duty  to  furnish  the 
wounded  man  medical  aid,  and  the  foreman  acting  for  it,  in  the 
absence  of  any  higher  authority,  had  the  implied  power  to  bind  the 
company  for  the  payment  of  the  services  of  the  physicians  whom 
he  had  employed. 

So  believing,  the  judgment  of  the  court  below  is  in  all  things 
affirmed. 

Affirmed. 


St.  Mary's  Orphan  Asylum  op  Texas  et  al.  v.  B.  T.  Mastkrson 

et  AL. 
Decided  November  24,  1909. 

1. — WiU — Probate — Limitation — Statute  Construed. 

Under  the  provisions  of  article  1881,  Rev.  Stats,  a  purchaser  from  a  devisee 
is  entitled  to  have  the  will  probated  when  the  same  constitutes  an  essential  link 
in  his  chain  of  title;  such  right  in  the  purchaser  is  not  dependent  on  the 
existence  of  the  same  right  in  the  devisee;  the  latter  may  have  lost  his  right 
by  his  default  in  presenting  the  will  for  probate  within  the  four  years  prescribed 
by  the  statute,  while  the  purchaser  may  at  the  same  time  have  the  right  because 
of  his  want  of  knowledge  of  the  existence  of  the  will.  The  purchaser  is  not 
necessarily  chargeable  with  the  laches  or  default  of  the  devisee. 

2. — Same — "Default" — Purchase  from  Devisee. 

A  purchaser  of  land  many  years  after  the  death  of  the  ancestor  from  one 
who  represented  that  he  acquired  the  land  as  an  heir  and  not  as  a  devisee,  and 
who,  together  with  the  surviving  wife  and  other  children,  had  held  and  dealt 
with  the  property  for  twenty-one  years  in  the  same  proportions  as  they  would 
have  held  and  claimed  under  the  statute  of  descent  and  distribution,"  should 
be  held  not  guilty  of  laches  or  "default"  in  presenting  the  will  for  probate  when 
he  does  so  promptly  after  learning  that  a  will  in  fact  existed. 

3. — Same — Right  to  Probate. 

When  a  will  is  an  essential  link  in  a  chain  of  title  to  land,  the  owner  of 
the  land  is  entitled  to  a  judgment  of  probate;  and  an  offer  of  release  by  those 
claiming  adversely  under  the  will,  is  not  a  substitute  for  such  judgment  and 
can  not  deprive  him  of  his  right  thereto. 

4. — Same — Default. 

It  is  the  policy  of  the  law  to  enforce  the  timely  probate  of  wills,  and  one 
who  has  the  custody  of  a  will  and  refrains  for  the  statutory  period  from  pre- 
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senting  it  for  probate,  for  personal  considerations  or  because  he  believes  his  title 
to  be  safe  without  it,  is  in  default  within  the  meaning  of  the  statute. 

5. — Will — Revocation — Subsequent  Will — Evidence. 

In  determining  which  of  two  wills  executed  by  the  same  testator  on  the  same 
day,  was  executed  last,  extrinsic  evidence  should  not  be  considered  when  intrinsic 
evidence  exists. 


6. — Same— Intrinsic  Evidence. 

Each  of  two  wills  executed  by  the  same  testator  on  the  same  day  contained 
a  revoking  clause;  the  clause  in  one  was  "Hereby  revoking  all  others  which  I 
may  have  heretofore  made;"  the  clause  in  the  other  was  "Hereby  revoking  all 
other  wills  that  I  have  heretofore  made."  Held,  the  phraseology  of  the  clause 
last  quoted  indicated  that  the  will  in  which  it  was  used,  was  the  will  last 
executed. 

7. — Same. 

Each  of  two  wills  executed  by  the  same  testator  on  the  same  day  named  the 
surviving  wife  as  one  of  the  executors,  but  in  one  will  two  other  executors  were 
named,  and  in  the  other  three  other  executors  were  named;  both  wills  contained 
a  provision  that  the. "wife  and  any  two  of  the  other  executors"  should  have 
power  to  make  Bales  of  property.  Held  to  indicate  that  the  will  appointing  the 
wife  and  three  other  executors  was  executed  last. 


8. — Same— Probate— SnAoient  Evidence. 

Evidence  considered  and  held  sufficient  to  require  the  probate  of  a  will 
although  offered  for  probate  twenty-one  years  after  death  of  the  testator. 

ON   MOTION   FOB  REHEARING. 

9. — Same— Adoption — Record — Notice. 

While  the  record  of  an  act  of  adoption  may  be  constructive  notice  to  all 
persons,  it  is  not  such  notice  as  will  necessarily  charge  one  interested  in  the 
probate  of  a  will  in  which  the  adopted  child  would  also  have  an  interest,  with 
such  default  as  will  preclude  him  from  having  the  will  probated  after  the  lapse 
of  four  years  from  the  death  of  the  testator.  The  want  of  actual  notice  is  a 
factor  to  be  considered  in  such  case. 

10.— Will— Repudiation. 

A  testator  declared  in  his  will  that  the  property  disposed  of  by  him  therein 
was  his  separate  property,  and  devised  to  his  wife  one-fifth  of  the  same;  the 
property  was  in  fact  community  property,  and  the  children  knowing  such  to  be 
the  case  gave  their  mother  one-half  of  the  property.  Held,  the  act  of  the  wife 
in  accepting  one-half  the  property  was  not  necessarily  a  renunciation  of  the  will. 

11. — Will — Application  to  Probate—*  Xotive. 

If  a  party  has  a  legal  right  to  have  a  will  probated,  the  motives  which 
actuate  him  are  immaterial. 

Appeal  from  the  District  Court  of  Galveston  County,  Fifty-sixth  Ju- 
dicial District.    Tried  below  before  Hon.  Robt.  G.  Street. 

Harris  &  Harris  and  P.  A.  Drouilhet,  for  appellants. — Each  appel- 
lant having  shown  by  proof  that  such  appellant  was  not  in  default  in 
failing  to  present  the  will  or  wills  for  probate  within  four  years  next 
succeeding  the  death  of  the  testator,  either  or  both  should  have  been 
admitted  to  probate  on  the  application  of  each  appellant.  Rev.  Stats., 
art.  1881;  Moran  v.  Wheeler,  87  Texas,  184;  Ochoa  v.  Miller,  59 
Texas,  460;  Ryan  v.  Texas  &  P.  Ry.  Co.,  64  Texas,  239;  Elwell  v. 
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"Universal  ist  Gen.  Con  v.,  76  Texas,  514;  Phelps  v.  Ashton,  30  Texas, 
347;  19  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  p.  283;  Schouler,  Execu- 
tors and  Administrators,  par.  56;  Steadman  v.  Steadman,  55  S.  E., 
784;  Hanley  v.  Krawtczyk,  119  Wis.,  352,  96  N.  E.,  820. 

In  determining  the  question  of  default  the  court  may  and  should 
take  into  consideration  the  motives  that  actuated  one,  having  the 
power  to  produce  the  will,  to  withhold  it,  and  the  court  should  also 
take  into  consideration  all  the  circumstances  surrounding  him.  Henry 
v.  Boe,  83  Texas,  446;  Nelson  v.  Bridge,  98  Texas,  523;  Ochoa  v. 
Miller,  59  Texas,  462 ;  Ryan  v.  Texas  &  P.  Ry.  Co.,  64  Texas,  239.    • 

The  minor,  Frederick  K.  Fisher,  and  his  guardian,  F.  K.  Fisher, 
never  having  had  control  of  the  will,  and  never  having  had  the  same 
in  their  custody,  and  said  minor  not  knowing  of  the  existence  of  the 
said  will  or  wills  until  a  few  months  prior  to  the  filing  of  his  applica- 
tion for  its  probate,  said  minor  can  not  be  held  to  be  in  default  in  not 
making  earlier  application  for  its  probate.  Henry  v.  Roe,  83  Texas, 
446. 

When  the  words  used  in  a  statute  clearly  express  the  will  of  the 
Legislature,  courts  are  not  at  liberty  to  give  a  construction  changing 
the  meaning  and  thus  defeating  the  will  of  the  law-making  depart- 
ment. TJ.  S.  Constitution,  art.  XIV,  sec.  1;  Rev.  Stats.,  art.  1881; 
Thompson  v.  Buckley,  1  Texas,  35;  Read  v.  Levy,  30  Texas,  738; 
Engelking  v.  Von  Wamel,  26  Texas,  741;  Perez  v.  Perez,  59  Texas, 
324;  Dodson  v.  Bunton,  81  Texas,  658. 

One  claiming  as  a  purchaser  from  the  devisees  under  a  will  is  a 
party  in  interest,  and  has  the  right  to  apply  for  and  secure  the  pro- 
bate of  the  will. 

The  titles  of  Hefley  and  the  asylum  being  defective  from  the  fact 
that  their  chains  of  title  failed  to  show  how  the  property  passed  from 
John  W.  Harris,  deceased,  to  the  grantors  of  Hefley  and  the  asylum, 
the  deeds  from  the  devisees  of  Mrs.  Annie  W.  Masterson  did  not  cure 
this  defect,  nor  did  it  supply  the  missing  links  in  the  said  chains  of 
title. 

These  appellants,  as  warrantors  of  the  titles  of  the  asylum  and 
Hefley,  have  the  right  to  apply  for  the  probate  of  the  will  as  muni- 
ments of  title  of  the  said  asylum  and  Hefley.  Art.  1881,  Rev.  Stats.; 
Guffey  Petroleum  Co.  v.  Hooks,  47  Texas  Civ.  App.,  560;  Warvelle 
on  Abstracts,  p.  369;  Ryan  v.  Texas  &  P.  Ry.  Co.,  64  Texas,  239; 
Ochoa  v.  Miller,  59  Texas,  460;  Elwell  v.  TJniversalist  Gen.  Conv.,  76 
Texas,  514. 

Where,  from  the  reading  of  two  wills,  each  complete  in  itself  and 
both  executed  the  same  day,  one  of  them  contains  intrinsic  evidence 
of  having  been  executed  last,  and  where,  from  extrinsic  evidence,  it  is 
shown  that  that  will  was  surrounded  by  the  testator  with  all  the  care 
and  solemnity  incident  to  the  preservation  of  such  a  document,  which 
evidence  is  totally  lacking  as  to  the  other  one,  it  is  a  presumption  of 
law  that  the  will  which  is  shown  by  intrinsic  and  extrinsic  evidence  to 
have  been  the  last  will  of  the  deceased,  is  so  in  fact.  Sec.  15,  art  5, 
Const.  Texas;  Odenwaelder  v.  Schorr,  8  Mo.  App.,  458;  Forman's 
Will,  54  Barbour,  284;  Crossman  v.  Crossman,  95  N.  Y.,  145;  Under- 
bill on  Wills,  p.  351;  Beach,  The  Law  of  Wills,  pars.  61.  108;  Jarmau 


1909.]  St.  Mary's  Orphan  Asylum  v.  Masterson.  649 

on  Wills,  6th  ed.,  star  pages  135,  137,  138;  Schouler,  Executors  and 
Administrators,  par.  85;  30  Ency.  Law,  2d  ed.,  pp.  623,  624,  625,  627; 
3  Eediield  on  Wills,  pp.  50,  51,  pars.  22-24,  note  35. 

D.  D.  McDonald  and  Masterson  &  Masterson,  for  appellees. — No 
will  should  be  admitted  to  probate  after  the  lapse  of  four  years  from 
the  death  of  the  testator,  unless  it  be  shown  by  proof  that  the  party 
applying  for  such  probate  was  not  in  default  in  failing  to  present  the 
same  for  probate  within  four  years  aforesaid.  John  W.  Harris,  Cora 
L.  Harris  and  Frederick  K.  Fisher,  holding  the  interest  of  his  mother, 
Lillie  B.  Fisher,  did  not  show  by  proof  that  they  were  not  in  default 
in  failing  to  present  the  same  for  probate  within  four  years,  but,  on 
the  contrary,  the  agreed  facts  printed  and  relied  on  in  the  briefs  of 
both  parties,  and  the  findings  of  fact  by  the  court,  and  the  testimony 
in  the  case  show  that  they  were  in  default  within  the  terms  and  mean- 
ing of  the  statute,  and  barred  from  presenting  the  will  or  wills  for 
probate  after  four  years.     Rev.  Stats.,  art.  1881. 

Before  admitting  a  will  to  probate  it  must  be  proved  to  the  satisfac- 
tion of  the  court  that  the  testator  executed  the  will  with  the  formali- 
ties and  solemnities  and  under  the  circumstances  required  by  law  to 
make  it  a  valid  will,  and  that  such  will  has  not  been  revoked  by  the 
testator.  There  was  no  error  in  the  court  refusing  to  probate  either 
X  or  Y,  or  both  X  and  Y,  as  the  will  or  wills  of  John  W.  Harris,  be- 
cause the  facts  above  required  were  not  proved  to  the  satisfaction  of 
the  court.    Rev.  Stats.,  art.  1904. 

The  agreement  made  by  all  parties  interested  in  both  of  said  papers 
X  and  Y  tendered  for  probate  as  the  will  of  John  W.  Harris,  that 
neither  of  said  papers  X  or  Y  would  be  probated,  and  that  the  par- 
ties entitled  would  take  the  estate  as  of  a  person  dying  intestate,  and 
the  carrying  out  of  the  agreement  through  a  long  term  of  years,  ap- 
propriating and  using  the  assets  of  the  estate  under  it  until  three  of 
the  parties  to  the  agreement  are  dead,  was  a  valid  and  binding  agree- 
ment, and  was  a  practical  repudiation  of  the  two  alleged  wills,  and  the 
court  properly  refused  to  probate  either  or  both  of  said  papers  on  the 
application  of  parties  seeking  to  violate  their  said  agreement.  String- 
fellow  v.  Early,  15  Texas  Civ.  App.,  597 ;  Phillips  v.  Phillips,  8  Watts, 
197;  Foote  v.  Foote,  61  Mich.,  181;  Darden  v.  Harrill,  78  Tenn.,  421; 
Etheridge  v.  Corprew,  48  N.  C.,  14. 

The  parties  interested  in  the  estate  of  John  W.  Harris  and  in  both 
of  said  alleged  wills  having  for  twenty-one  years  given  a  practical  in- 
terpretation of  their  rights  to  the  estate  of  John  W.  Harris,  and  used 
a  large  part  of  the  estate  under  it,  this  practical  construction  of  their 
rights  will  be  adopted  by  the  court  as  far  as  the  parties  acting  are  con- 
cerned. Heidenheimer  v.  Cleveland,  17  S.  W.,  524;  Chicago  v.  Shel- 
don, 19  Wall.,  54;  Topliff  v.  Topliff,  122  U.  S.,  131;  District  of  Co- 
lumbia v.  Gallaher,  124  U.  S.,  510. 

Frederick  Kenner  Fisher  has  no  interest  in  the  estate,  either  as  heir 
or  devisee,  except  through  his  mother.  He  was  not  a  devisee  under 
either  X  or  Y.  He  was  not  an  heir-at-law  of  John  W.  Harris  and  was 
not  born  when  Mr.  Harris  died.  He  is  heir-at-law  of  his  mother,  and 
in  the  right  derived  through  his  mother,  claims  her  share  in  the  estate 
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of  John  W.  Harris.    He  takes  her  right  just  as  she  left  it,  subject  to 
the  same  objections  as  if  she  was  presenting  the  claim. 

No  one  but  the  testamentary  executor  or  a  person  interested  in  the 
estate  of  the  testator  can  apply  to  probate  a  will.  Neither  the  St* 
Mary's  Orphan  Asylum  nor  Hefley  were  interested  in  the  estate  of 
John  W.  Harris,  and  neither  had  any  right  to  have  the  alleged  wills 
probated.    Art.  1895,  Bev.  Stats.;  Bansofe  v.  Searden,  50  Texas,  127. 

JAMES,  Chief  Justice. — This  appeal  is  from  a  judgment  of  the 
District  Court  refusing  to  probate  a  will,  or  wills,  as  the  will  of  Jno. 
W.  Harris. 

The  following  facts  were  undisputed:  John  W.  Harris  died  in 
April,  1887,  leaving  his  wife,  Annie  P.  Harris,  and  his  children,  John 
W.  Harris,  Jr.,  Bebecca  P.  Harris,  Lillie  B.  Harris,  Cora  L.  Harris, 
and  also  an  adopted  child,  Annie  W.  Dallam,  who  was  a  child  of  Mrs. 
Annie  P.  Harris  by  a  former  marriage. 

Annie  W.  Dallam,  who  became  the  wife  of  Branch  T.  Masterson, 
died  in  1900.  Bebecca  died,  single  and  intestate,  in  1900.  Lillie  mar- 
ried Walter  Fisher  in  July,  1887,  and,  with  her  husband,  died  in  1900, 
leaving  a  minor  son,  Frederick  Kenner  Fisher.  The  daughter,  Cora, 
became  Mrs.  Wharton  Davenport  in  January,  1889.  The  widow, 
Annie  P.  Harris,  died  in  October,  1906. 

The  two  papers  propounded  as  wills  of  Jno.  W.  Harris  purport  to 
have  been  executed  by  him  on  the  same  day,  July  10,  1880.  The  ex- 
istence of  these  instruments  appears  to  have  become  known  to  the 
widow  and  children  of  Mr.  Harris  immediately  after  his  death,  but 
no  step  was  ever  taken  to  probate  them  or  either  of  them  until  this 
proceeding  was  brought  in  the  County  Court  for  that  purpose  by  the 
Orphan  Asylum  in  January,  1908,  about  twenty-one  years  afterwards. 
The  circumstances  which  led  to  the  application  to  probate  the  will  are 
substantially  as  follows: 

At  that  time,  and  until  April  26,  1906,  it  was  unknown  to  any  one 
that  Jno.  W.  Harris  had  in  1852,  in  Matagorda  County,  duly  adopted 
Annie  W.  Dallam,  and  thereby  made  her  one  of  his  heirs  in  case  of 
his  intestacy.  With  this  fact  unknown  and  undiscovered,  the  widow 
and  children  of  Judge  Harris  being,  so  far  as  known  or  imagined,  his 
only  legal  heirs  and  being  the  only  persons  mentioned  in  said  instru- 
ments as  his  devisees,  concluded,  for  family  reasons  and  considerations, 
not  to  have  the  will  or  wills  probated.  This  is  reflected  by  the  follow- 
ing finding  of  the  district  judge:  "It  was  unanimously  agreed  by 
Mrs.  Harris  and  Bebecca  P.,  John  W.,  Jr.,  Lillie  B.  and  Cora  L.  Har- 
ris that  the  probate  of  the  papers  would  seriously  reflect  on  Judge 
Harris*  memory,  and  they  determined  they  should  not  be  offered  for 
probate,  but  should  be  withheld  and  ignored,  and  that  Mrs.  Harris' 
half  interest  in  all  the  property  should  be  recognized  and  the  other 
half  divided  into  four  equal  snares  among  themselves.  •  It  was  not 
known  to  any  of  the  parties,  or  probably  to  any  living  person,  that 
Judge  Harris  had  in  fact  executed  the  adoption  and  caused  it  to  be 
recorded,  until  Mr.  Branch  T.  Masterson,  being  in  the  town  of  Mata- 
gorda about  the  26th  of  April,  1906,  discovered  it  in  an  examination 
of  the  deed  records.     And  on  the  filing  of  suit  by  Mrs.  Masterson's 
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children  and  devisees,  and  by  the  widow  of  her  deceased  son,  claiming 
her  interest  as  an  adopted  child,  these  proceedings  to  probate  either 
or  both  instruments  as  Judge  Harris'  will  were  begun." 

Acting  further  upon  the  belief  that  they  were  the  only  persons  in- 
terested in  the  property,  Mrs.  Harris  and  Jno.  W.  Harris,  Jr.,  and  his 
sisters,  dealt  with  the  property  as  their  own,  as  in  case  of  Judge  Har- 
ris' intestacy,  and  have  made  many  sales  of  lands,  warranting  the  title. 
The  many  purchasers  from  and  under  them  proceeded  also  in  good 
faith  upon  that  theory.  Among  these  purchasers  are  the  St.  Mary's 
Orphan  Asylum  of  land  in  Galveston,  and  W.  T.  Hefley  (who  inter- 
vened, also  asking  for  the  probate  of  one  or  both  of  the  wills),  a  pur- 
chaser of  certain  land  in  Milam  County.  The  wills  have  all  along  re- 
mained in  the  possession  of  John  W.  Harris,  Jr.,  who  has  had  ex- 
clusive charge  of  the  estate,  which  remains  undivided. 

The  court  found  as  to  Cora  Davenport  (who  was  nineteen  years  of 
age  at  the  time  of  her  father's  death,  and  not  twenty-one  when  she 
married,  and  who  became  a  widow  November  24,  1902) ;  and  also  as 
to  the  minor,  Frederick  Kenner  Fisher  (whose  mother,  Lillie  Harris, 
was  of  age  when  her  father  died  and  who  lived  until  September  8, 
1900),  on  the  subject  of  "default,"  as  follows:  "The  two  wills  now 
offered  for  probate  were  wilfully  withheld  from  probate  or  offer  there- 
for by  John  W.  Harris,  Jr.,  and  Cora  L.  Davenport,  for  twenty-one 
years,  and  by  Lillie  W.  Harris,  afterwards  Fisher  by  marriage,  through 
whom  Frederick  Kenner  Fisher  claims,  from  the  time  of  her  father's 
death  until  she  herself  died." 

The  original  application  to  probate  was  filed  in  the  County  Court 
by  the  Orphan  Asylum  on  January  25,  1908.  It  alleged  the  death  of 
John  W.  Harris  in  April,  1887;  that  he  left  a  written  will  of  date 
July  10,  1880,  a  copy  of  which,  the  original  not  being  in  applicant's 
possession  but  believed  to  be  in  the  possession  of  the  persons  named  as 
executors  therein,  being  annexed;  and  alleged,  among  other  matters, 
the  conveyance  to  applicant  of  certain  land  of  the  estate,  by  and  under 
the  devisees  named  in  said  copy  of  will,  and  the  necessity  of  the  pro- 
bate of  this  paper  "to  complete,  protect  and  make  good  of  record  and 
in  fact  applicant's  title."  As  excuse,  and  to  show  itself  not  in  default 
in  asking  the  probate,  the  application  alleged  that  at  the  time  of  its 
purchase  it  was  informed  and  believed  that  Jno.  W.  Harris  had  died 
intestate,  and  that  until  about  two  weeks  prior  to  this  application  it 
was  ignorant  of  the  fact  that  he  had  made  a  will. 

John  W.  Harris,  Jr.,  brought  in  and  tendered  for  probate  the  two 
instruments,  and  asked  that  the  will  of  John  W.  Harris,  whether  it 
be  found  to  consist  of  one  or  both  instruments,  be  admitted  to  pro- 
bate. His  pleading  alleged  that  the  reason  there  had  been  no  tender 
for  probate  of  such  instrument  or  instruments  was,  in  effect,  the  fam- 
ily understanding  or  arrangement  and  for  the  reasons  above  stated, 
not  to  do  so.  Further,  he  alleged  that  about  eighty  persons  were  oc- 
cupying the  same  attitude  as  the  Orphan  Asylum  as  purchasers  of 
property  from  the  widow  and  children  of  John  W.  Harris  through 
warranty  deeds  and  representations  of  heirship  from  them,  all  relying 
on  the  intestacy  of  Jno.  W.  Harris  and  apparent  heirship  of  said 
grantors,  and  about  two  hundred  and  fifty  persons  occupy  the  position 
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of  lessees  under  them,  said  lessees  also  so  relying.  That  in  January, 
1908,  a  suit  for  partition  was  brought  by  the  children  of  Annie  W. 
Masterson  claiming  a  one-fifth  of  the  estate,  involving  a  claim  by  the 
former  based  in  part  on  said  act  of  adoption  and  the  intestacy  of  Jno. 
W.  Harris,  and  that  it  has  now  become  peculiarly  important,  in  view 
of  the  recently  discovered  adoption,  that  his  will  be  probated,  though 
twenty-one  years  have  elapsed  since  the  testator's  death. 

Hefley  intervened,  alleging  his  interest  in  the  probate  of  the  will 
as  purchaser,  under  Mrs.  Harris  and  the  children,  of  certain  land,  ask- 
ing for  probate. 

Answers  were  also  filed  in  the  County  Court  by  Cora  Davenport, 
asking  for  the  probate  and  alleging  that  she  had  not  been  in  default 
and  the  circumstances.  The  guardian  of  Lillie  Fisher's  minor  son 
filed  a  like  pleading. 

Branch  T.  Masterson  and  the  devisees  of  his  wife,  Annie  W.  Master- 
son,  opposed  the  probate. 

The  County  Court  probated  one  of  the  instruments  as  the  will,  it 
being  the  one  hereinafter  referred  to  as  "Will  Y."  On  appeal  the 
district  judge  denied  the  right  to  probate  either,  stating  in  his  conclu- 
sions his  reasons  substantially  as  follows: 

1st.  That  it  does  not  appear  that  Jno.  W.  Harris,  Jr.,  Cora  L. 
Davenport  and  the  minor  Fisher,  who  was  chargeable  with  the  laches 
of  his  mother,  Lillie  Fisher,  were  not  in  default  in  failing  to  present 
the  will  for  probate  within  four  years  from  Judge  Harris*  death. 

2nd.  That  the  Orphan  Asylum  and  Hefley,  as  to  the  question  of 
default,  stood  in  no  better  position  than  their  grantors,  the  latter  hav- 
ing been  barred  of  the  right  to  ask  probate  when  they  conveyed  the 
lands  to  these  applicants,  and  that  they  were  subject  to  the  disability 
of  their  grantors.  As  an  additional  reason  for  denying  probate  at 
the  instance  of  the  Orphan  Asylum  and  Hefley,  it  appears,  as  found 
by  the  court,  that  the  devisees  of  Mrs.  Masterson  had  executed  or 
tendered  to  each  of  them  a  special  warranty  deed  to  the  land  respec- 
tively claimed  by  them,  which  had  the  effect  of  perfecting  their  titles, 
if  it  was  before  defective  by  reason  of  the  act  of  adoption,  thereby  re- 
moving any  interest  they  had  in  the  probate  of  the  will. 

3rd.  A  further  reason  of  the  trial  judge  for  denying  the  probate 
is  that  even  if  the  applicants,  Jno.  W.  Harris,  Jr.,  Cora  Davenport 
and  the  minor  Fisher  had  not  been  in  default,  each  instrument  is  a 
complete  will  in  itself  independent  of  the  other,  and  they  are  incon- 
sistent with  each  other  and  not  intended  to  be  read  together,  and  be- 
cause they  purport  to  have  been  made  on  the  same  day  and  each  con- 
tains a  clause  of  revocation  revoking  all  former  wills  and  there  is 
no  evidence  of  probative  force  to  show  which  was  the  last  will. 

Under  our  statute  (Sayles  Rev.  Stats.,  art.  1881)  a  will  may  be 
admitted  to  probate  as  a  muniment  of  title  in  favor  of  a  devisee  or  a 
purchaser  under  him,  provided  the  applicant  has  not  been  in  default 
in  failing  to  present  it  for  probate  within  four  years  after  the  tes- 
tator's death.  (Ochoa  v.  Miller,  59  Texas,  460;  Ryan  v.  Texas  &  P. 
Ry.,  64  Texas,  241;  Hei9t  v.  TJniversalist  Gen.  Convention,  76  Texas, 
519.)  Whatever  laches  or  "default"  may  be  ascribed  to  the  devisees 
in  reference  to  probating  the  will  in  question,  is  in  our  opinion  not 
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chargeable  to  the  Orphan  Asylum  and  Hefley,  under  the  evidence 
here.  We  start  out  with  the  principle  established  in  the  above  cases, 
that  a  purchaser  from  a  devisee  is  a  person  entitled  to  have  a  will 
probated  when  the  same  constitutes  an  essential  link  in  his  title.  The 
applicants,  the  Orphan  Asylum  and  Hefley  occupy  that  position. 
Their  right  to  have  it  probated  is  not  dependent  on  the  existence  of 
the  same  right  in  their  grantors,  the  devisees.  The  latter  may  have 
lost  their  right  by  reason  of  knowledge  possessed  by  them  concerning 
the  will,  and  their  vendee  may  at  the  same  time  have  the  right  be- 
cause of  his  want  of  such  knowledge.  It  is  to  be  borne  in  mind  that 
it  is  the  applicants'  "default"  that  the  statute  has  reference  to. 

Under  the  exceptional  circumstances  of  this  case,  the  applicants, 
the  Orphan  Asylum  and  Hefley,  have  been  guilty  of  no  conduct  that 
can  be  characterized  as  "default."  They  became  interested  in  their 
respective  tracts  by  purchase  from  the  same  persons  as  those  named 
in  the  will,  and  who  by  the  laws  of  descent  of  the  State  were  to  all 
appearances  the  very  persons  who  would  have  taken  without  a  will. 
When  they  purchased,  Judge  Harris  had  been  dead  many  years,  and 
so  far  as  the  public  knew,  or  had  reason  to  know,  he  had  died  intes- 
tate. His  wife  and  children  were  the  apparent  and  recognized  owners 
of  the  property  in  the  capacity  of  heirs.  This  condition  of  things  is 
emphasized  by  the  extensive  and  uniform  transactions  by  the  public 
with  them  as  heirs.  These  particular  purchasers  knew  no  better  when 
they  bought  nor  until  near  the  date  of  this  proceeding,  when  there 
was  unearthed  a  fact  which  no  one  had  known  or  suspected,  not  even 
those  nearest  in  life  to  the  testator,  viz.:  the  fact  that  he  had  at  a 
remote  time  adopted  his  stepdaughter. 

These  applicants  are  not  in  the  same  attitude  as  the  other  applicants,  for 
they  knew  nothing  of  the  existence  of  the  will  when  they  became  pur- 
chasers. They  lawfully  and  in  regular  course  of  dealing  came  into 
a  position  that  gave  them  an  interest  in  the  will,  and  the  probate  of  it 
was,  as  it  has  turned  out  to  be,  an  essential  part  of  their  title.  The 
discovery  of  the  necessity  of  a  will  to  assure  their  title,  and  even  the 
discovery  that  there  was  a  will,  came  to  them  just  prior  to  the  com- 
mencement of  proceedings  for  probate.  As  applicants,  no  act  or 
knowledge  of  theirs,  nothing  with  which  they  were  connected,  and  no 
situation  they  assumed,  can,  viewing  the  matter  from  the  standpoint 
of  a  prudent  person,  be  said  to  place  them  in  default.  As  we  under- 
stand, the  trial  judge  was  of  this  opinion,  but  he  refused  the  applica- 
tions of  these  purchasers  because  they  stood  in  no  better  position 
than  their  grantors  whom  he  expressly  found  to  be  in  default.  We 
do  not  concur  in  this.  We  think  an  applicant  for  the  probate  of  the 
will  must  be  judged  by  his  own  conduct  and  circumstances  in  de- 
termining whether  or  not  he  is  in  default. 

The  other  reason  given  by  the  trial  judge  for  denying  the  probate 
on  their  applications  was,  that  Mrs.  Masterson's  devisees  had  given 
or  tendered  deeds  to  them  for  the  lands  they  were  interested  in  and 
thereby  their  titles  were  perfected.  His  finding  of  fact  on  this  sub- 
ject is:  "The  devisees  of  Mrs.  Masterson  tender  both  deeds  of  confir- 
mation, renounce  all  claim  to  the  lands  so  sold  them  and  elect  to 
look  exclusively  to  the  parties  receiving  the  purchase  money,  as  they 
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do  with  respect  to  all  the  sales  made  previous  to  the  discovery  of  the 
act  of  adoption."  The  court  added:  "Out  of  deference  to  the  sup- 
posed wish  of  the  parties,  not  because  deemed  material,  the  court  also 
finds  the  facts  as  stated  in  the  written  agreement  of  counsel." 

The  written  agreement  states:  "On  or  about  the  30th  day  of  Jan- 
uary, 1908,  Evelyn  P.  Maaterson,  Thos.  W.  Masterson,  May  Masterson 
Fisher,  joined  by  her  husband,  Lewis  Fisher,  Reba  B.  Masterson  and 
Wilmer  D.  Masterson  executed  a  special  warranty  deed  to  St.  Mary's 
Asylum  of  Galveston,  Texas,  conveying  all  their  right,  title  and  inter- 
est in  all  the  property  described  in  the  application  of  said  Asylum 
herein,  and  said  deed  was  by  said  Asylum  declined.  Later  on,  to  wit, 
the  4th  day  of  April,  1908,  said  deed  was  by  the  grantors,  without 
authority  of  grantee,  filed  for  record  in  the  office  of  the  county  clerk 
of  Galveston  County,  Texas,  and  is  now  again  tendered  by  the 
grantors  to  the  grantee,  the  said  Orphan  Asylum,  and  again  by  the 
grantee  declined." 

Also:  "It  is  further  agreed  that  May  M.  Fisher,  joined  by  her 
husband,  Lewis  Fisher,  Thos.  W.  Masterson,  Reba  B.  Masterson  and 
Wilmer  D.  Masterson  and  Evelyn  P.  Masterson  have  executed  and 
tendered  to  W.  T.  Hefley,  intervener,  since  the  filing  of  his  interven- 
tion herein,  a  deed  confirming  the  deed  described  in  his  intervention 
as  executed  by  Jno.  W.  Harris  and  others,  and  expressly  disclaiming 
any  right  to  contest  the  title  of  W.  T.  Hefley  to  said  realty,  and  look- 
ing only  to  their  interest  in  the  proceeds  of  said  sale  paid  over  to 
John  W.  Harris,  Jr.,  for  the  estate  of  John  W.  Harris,  which  deed, 
so  tendered  the  said  Hefley,  has  been  refused." 

Our  opinion  upon  this  subject  is  that  these  applicants  had  the  right 
to  probate  the  will  and  supply  the  missing  link  in  their  title  by  that 
means,  and  could  not  be  deprived  of  that  right,  especially  after  they 
instituted  proceedings  to  probate  the  will  to  that  end;  nor  to  accept 
what  was  offered  to  them  as  a  substitute  or  what  might  be  a  substi- 
tute therefor.  It  is  evident  that  a  judgment  of  probate  supplying  the 
link  is  more  comprehensive  and  unimpeachable  than  a  deed  with  re- 
stricted warranty,  or  even  one  with  general  warranty,  for  that  matter. 

If  the  above  conclusion  is  sound,  the  will  is  to  be  admitted  to  pro- 
bate on  said  applications  regardless  of  the  right  of  the  other  appli- 
cants to  ask  it,  and  it  really  becomes  an  immaterial  question  whether 
or  not  these  other  applicants  are  in  default.  The  court  held  them  to 
be  in  default.  They,  the  devisees,  according  to  the  court's  finding 
and  according  to  the  evidence,  were  aware  of  the  existence  of  the 
wills  all  the  time,  knew  where  they  were,  had  the  custody  of  them, 
and  voluntarily  refrained  from  tendering  them  for  probate.  It  is  true 
they  perceived  no  necessity  for  probating  them,  they  being  the  devisees 
therein  and,  as  they  believed  and  as  they  apparent^  were,  all  of  the 
legal  heirs,  and  that  this,  a  mistake  of  fact,  was  the  underlying  cause 
of  their  withholding  the  wills.  It  is  true  also  that  this  is  what  other 
prudent  persons  might  have  done  under  the  same  circumstances. 

The  policy  of  law,  however,  is  to  enforce  the  timely  probate- of  wills, 
and  we  think  no  one  who  has  custodv  of  a  will  and  refrains  for  the 
statutory  period  from  presenting  it  for  probate,  for  mere  personal 
considerations  or  under  the  assumption  that  his  title  to  property  is 
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safe  without  it,  can  be  said  to  be  not  in  default  in  the  meaning  of  the 
statute.  The  statute  makes  it  necessary  to  probate  a  will  within  four 
years,  and  a  person  having  custody  of  such  an  instrument  is  charged 
with  knowledge  that  it  must  be  filed  for  probate  within  that  time  in 
order  to  rely  on  it,  whether  the  necessity  for  doing  so  is  apparent  to 
him  or  not.  He  knows  that  unexpected  events  often  happen,  and  that 
his  present  conclusions  may  be  wrong,  and  he  knows  also  that  by  com- 
plying with  the  requirements  of  the  statute  he  is  afforded  a  way,  and 
the  only  way,  to  foreclose  all  contingencies,  and  if  he  chooses  not  to 
resort  to  it,  it  amounts  to  wilful  neglect. 

There  remains  the  other  question,  whether  or  not  it  can  be  deter- 
mined which  of  these  instruments  is  the  last  will.  We  pass  over  the 
question  of  both  being  capable  of  constituting  and  being  declared  one 
will.  We  think  they  contain  intrinsic  evidence  of  the  one  designated 
in  this  record  as  "Will  Y"  being  the  last  will.  They  bear  the  same 
date.  Extrinsic  evidence  is  not  to  be  consulted  where  there  is  intrin- 
sic evidence  in  such  a  case,  and  we,  therefore,  need  not  discuss  the 
extrinsic  evidence,  which  according  to  the  briefs  .of  counsel  would 
seem  to  tend  to  opposite  results. 

In  both  these  documents  the  general  form  is  the  same.  The  one 
marked  "Will  X"  and  the  one  marked  "Will  Y"  begin  with  a  revok- 
ing clause,  the  former  saya  hereby  revoking  all  others  which  I  may 
have  heretofore  made"  and  the  latter  says  "hereby  revoking  all  other 
wills  that  I  have  heretofore  made."  This  is  significant.  It  indicates 
that  "X"  was  made  first,  because  of  the  probability  that  if  he  on  the 
same  day  had  already  made  "Y,"  it  was  made  so  recently  that  he 
would  not  have  used  an  expression  that  retired  it  as  one  he  may  have 
theretofore  made.  On  the  other  hand,  the  language  in  will  "Y"  re- 
vokes all  wills  theretofore  made,  an  expression  he  was  likely  to  use 
to  refer  to  all  previous  wills,  whether  recently  made  or  not. 

Again,  it  is  evident  from  will  "X"  in  clause  4  that  it  was  incom- ' 
plete,  and  needed  correction  in  this,  that  it  appointed  as  executors, 
his  wife,  his  son,  Jno.  W.  Harris,  and  his  daughter,  Rebecca  P. 
Harris.  But  in  another  clause  it  provides  that  his  wife  and  any  two 
of  his  other  executors  shall  have  power  to  make  sales  of  property.  It 
is  apparent  from  this  that  he  had  intended  to  name  at  least  four 
executors.  In  clause  4  of  the  will  "Y"  four  are  named  and  this  mis- 
take corrected,  indicating  that  this  was  the  result  of  reflection  after 
writing  will  "X." 

The  same  can  be  said  of  the  fact  that  in  will  "X"  the  clause  giving 
the  wife  and  any  two  of  the  executors  power  to  make  sales  is  de- 
tached from  clause  4  and  follows  it  in  such  a  way  as  to  show  that  it 
was  an  afterthought,  after  finishing  clause  4,  while  clause  4  of  will 
"Y"  embodies  the  whole  matter  connectedly,  which  indicates  a  revision 
of  will  "X." 

Other  intrinsic  circumstances  are  referred  to  by  appellants  as  indi- 
cating that  will  "Y"  was  a  rewriting  and  reforming  of  will  "X," 
hut  we  think  enough  has  been  shown  to  enforce  the  conclusion  that 
of  these  two  papers  the  will  "Y"  expressed  the  final  wishes  of  the 
testator. 

There  are'  assignments  of  error  in  the  briefs  of  appellants,  include 
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ing  Hefley,  which  complain  of  certain  statements  in  the  court's  con- 
clusions of  fact  as  not  warranted  by  the  evidence.  These  statements 
are  not  of  any  material  importance  in  view  of  the  general  facts  which 
control  the  case. 

What  has  been  stated  in  the  course  of  this  opinion  disposes  prac- 
tically of  all  the  assignments  of  error. 

The  result  we  have  reached  is  that  the  will  "Y"  should  have  been 
admitted  to  probate  as  the  last  will  and  testament  of  John  W.  Harris. 

The  judgment  is  reversed  and  judgment  rendered  accordingly,  upon 
the  application  of  the  Orphan  Asylum  and  the  intervener,  Hefley. 

on  appellees'  motion  for  rehearing. 

In  this  motion  it  is  claimed  that  we  have  overruled  Guffey  P.  Co. 
v.  Hooks,  47  Texas  Civ.  App.,  560.  The  principle  announced  in  that 
case  is  that  the  record  of  an  act  of  adoption  is  constructive  notice  to 
all  persons.  Our  opinion  does  not  hold  to  the  contrary.  We  simply 
hold  that  upon  the  issue  of  default,  in  reference  to  the  probating  of 
a  will,  the  want  of  actual  knowledge  is  a  factor  entitled  to  be  con- 
sidered. In  Henry  v.  Roe,  83  Texas,  450,  the  Supreme  Court  indi- 
cates very  clearly  that  all  that  is  necessary  is  an  equitable  explanation 
of  the  apparent  laches.  The  facts  and  circumstances  of  this  case  may, 
notwithstanding  what  is  said  in  the  main  opinion,  constitute  a  rea- 
sonable and  equitable  excuse  for  the  delay  on  the  part  of  the  children 
of  John  W.  Harris,  but  our  opinion  is,  as  there  expressed,  that  the 
persons  Having  control  and  custody  of  the  will  are  not  excused,  even 
by  the  apparent  and  peculiar  conditions  confronting  said  children, 
from  its  timely  probate. 

It  is  further  contended  in  this  motion,  that  as  Mrs.  Harris  repudi- 
ated the  will,  the  one-fifth  which  was  conditionally  devised  to  her, 
was  not  disposed  of  by  the  will,  and  as  to  that  Judge  Harris  died 
intestate.  This  seems  to  be  a  question  not  hitherto  raised.  However, 
we  do  not  understand  that  she  repudiated  the  provision  the  will  made 
for  her.  The  finding  of  the  court  was  that  upon  his  death  the  wills 
of  Judge  Harris  were  read  at  a  family  meeting,  that  all  were  sur- 
prised at  their  contents  in  regard  to  the  recital  that  the  great  bulk 
of  his  property  was  his  separate  estate,  when  they  knew  it  to  be  com- 
munity, and  at  his  devising  only  one-fifth  of  it  to  his  wife,  and  Mrs. 
Harris  was  surprised  that  her  daughter,  Mrs.  Masterson,  was  not 
treated  on  a  parity  with  the  others,  and  it  was  unanimously  agreed 
by  Mrs.  Harris,  Eebecca,  Jno.  W.  Jr.,  Lillie  B.  and  Cora  L.  Harris 
that  the  probate  of  the  papers  would  seriously  reflect  on  Judge 
Harris's  memory,  and  they  determined  that  they  should  not  be  offered 
for  probate  but  should  be  withheld  and  ignored,  and  that  Mrs.  Harris's 
half  interest  in  all  the  property  should  be  recognized  and  the  other 
half  divided  into  four  equal  shares  among  themselves.  The  above 
does  not,  we  think,  evidence  a  renunciation  by  Mrs.  Harris  of  what 
the  will  devises  to  her.  It  shows  that  she  accepted  it  and  in  addition 
accepted  what  the  others  voluntarily  and  spontaneously  yielded  to  her 
from  what  was  devised  to  them.  However,  this  would  not  seem  a  ques- 
tion that  arises  on  an  application  to  probate  the  will. 
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Another  matter  discussed  in  the  motion  is  that  the  District  Court 
found  "that  the  St.  Mary's  Orphan  Asylum  and  Hefley's  applications 
to  prohate  were  made  at  the  instance  of  John  W.  Harris,  Jr.,  owing 
to  apprehensions  that  he  and  those  claiming  in  like  interest  were 
barred  by  limitations."  It  was  not  found  as  a  fact,  nor  could  it  be 
on  the  undisputed  evidence  here,  that  there  was  any  collusion  for 
said  purpose  between  these  parties  when  the  Orphan  Asylum  and 
Hefley  became  interested  parties.  If  they,  in  good  faith,  acquired  the 
right  to  apply,  the  motives  inducing  them  to  assert  that  right  are  im- 
material. 

We  are  requested  to  modify  the  decree  which  we  have  entered,  by 
having  it  read  so  that  the  probate  will  inure  to  the  benefit  of  the  Or- 
phan Asylum  and  Hefley  only,  and  as  a  muniment  to  perfect  their  re- 
spective titles  only,  and  without  prejudice  to  the  rights  of  other  par- 
ties. There  appear  from  this  record  to  be  numerous  other  vendees 
similarly  interested.  All  we  think  it  proper  for  us  to  do  is  to  grant  the 
probate ;  the  effect  of  this  at  this  late  date  could  extend  no  further  than 
its  use  as  evidence  of  title,  letters  testamentary  being  expressly  forbid- 
den. The  effect  of  such  a  probate  and  the  extent  of  its  operation  are 
questions  not  before  us,  and  we  decline  to  make  any  adjudication  that 
may  be  construed  as  being  an  expression  on  that  subject.  The  motion 
is  overruled. 

Reversed  and  rendered. 

Writ  of  error  refused. 
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Abandonment. 

Evidence  to  disprove.     See  Evidence,  2. 
Of  homestead  to  evade  arrest.     See  Homestead,  3. 
By  husband  conclusive  upon  wife.     See  Homestead,  4, 
Burden  of  proving.    See  Homestead,  6. 

Abatement. 

Of  nuisance  by  city  council.     See  Cities,  2,  8. 

Denial  of  right  to  sue.  See  Receivers,  6. 
1.  The  fact  that  after  the  institution  of  a  suit  in  this  State  for  damages 
for  personal  injuries,  the  plaintiff  filed  suit  against  the  same  defend- 
ant on  the  same  cause  of  action  in  another  State,  furnished  no  cause 
for  abating  the  suit  in  this  State.  Morgan's  L.  &  T.  R.  <£  tf.  Co.  v. 
Street,  194. 

Acceptance. 

Of  draft  with  notice  of  defense.    See  Banks  and  Banking,  1. 
Account. 

Burden  of  proving  defense.    See  Verified  Account,  1. 

Acknowledgment. 

Record  of  deed  defectively  acknowledged.     See  Record  of  Title,  1;  Re- 
corded Deed,  1,  2, 

Acquiescence. 

In  procedure  by  arbitrators.     See  Arbitration  and  Award,  1. 
Loss  of  right  of  action  or  defense  by.    See  Fraud,  3. 
Contract  confirmed  by.    See  Ratification,  1,  2. 

Action. 

Pendency  of  another  suit.    See  Abatement,  1;  Injunction,  1. 
Right  to  defend  suit.     See  Foreign  Corporation,  1. 
Tort  committed  in  another  State.    See  Jurisdiction,  I. 
Changing  cause  by  amendment.     See  New  Cause  of  Action,  1-5. 
Waiver  of  protest  and  notice.     See  Notes  and  Bills,  2,  3. 
Bight  to  sue  and  be  sued.    See  Receivers,  1-7. 

Adequate  Bemedy. 

Owner  not  party  to  execution.     See  Injunction,  2. 
Removal  of  timber  from  land.     See  Injunction,  4. 
Alleging  absence  of.     See  Injunction,  5. 

Administration. 

Setting  aside  homestead.    See  Homestead,  7. 

Probate  of  will.    See  Wills,  1-10. 
1.  A  claim  for  unliquidated  damages  against  the  estate  of  a  decedent  is  not 
required  to  be  presented  to  the  executor,  and  may  be  sued  on  without 
presentation,  approval  or  rejection.     Wells,  Eafr,  v.  Hobbs,  375. 

Adoption. 

1.  While  the  record  of  an  act  of  adoption  may  be  constructive  notice  to  all 
persons,  it  is  not  such  notice  as  will  necessarily  charge  one  interested 
in  the  probate  of  a  will  in  which  the  adopted  child  would  also  have  an 
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interest,  with  such  default  as  will  preclude  him  from  having  the  will 
probated  after  the  lapse  of  four  years  from  the  death  of  the  testa- 
tor. The  want  of  actual  notice  is  a  factor  to  be  considered  in  such 
case.    St.  Mary's  Orphan  Asylum  of  Texas  v.  Masterson,  647. 

Adverse  Possession. 

Taken  by  trustee  as  trespasser.     See  Limitation,  1. 

Under  tax  deed  during  period  for  redemption.     See  Limitation,  6. 

Enclosure  beyond  boundary.     See  Limitation,  7. 

Affidavit. 

For  postponement  of  trial.     See  Continuance,  1. 

Of  minister  officiating  at  funeral.     See  Insurance,  Life,  S. 

For  purpose  of  contradicting  record.     See  Appeal,  5. 

Affirmance. 

Of  judgment  on  certificate.     See  Practice  on  Appeal,  2,  3. 

Agency. 

Delegation  of  personal  trust.     See  Contract,  5,  6. 

Power  to  sell  land.     See  Contract,  11. 

Lack  of  authority  to  change  contract.     See  Contract,  12. 

Joint  owners  of  land  certificate.     See  Contract,  IS. 

Acts  of  individual  directors.     See  Corporation,  2. 

Declarations  of  agent  to  establish  authority.     See  Harmless  Error,  S. 

Authority  to  employ  physician.     See  Master  and  Servant,  l-6\ 

Trespass  by  agent  and  detective.     See  Question  of  Fact,  1. 

Citation  served  on  local  agent.     See  Service  of  Process,  1. 

1.  When  the  relationship  of  principal  and  agent  is  established  between  par- 

ties, the  principal  can  not  transfer  to  another  the  duties  and  obliga- 
tions resting  upon  him  under  the  contract,  and  so  compel  the  agent 
to  accept  the  transferee  as  his  principal.     Smith  v.  Pitts,  97. 

2.  When  it  appeared  that  a  person  to  whom  money  was  sent  with  instruc- 

tions to  apply  it  upon  certain  notes  then  in  his  possession  was  the 
attorney  in  fact  of  the  payee  in  the  notes,  the  evidence  was  sufficient 
to  support  a  finding  that  such  person  was  authorized  to  receive  the 
money  and  apply  it  as  directed.  Bonner  Memorial  Home  v.  Collin 
County  Xat'l  Bank,  313. 

3.  A  ranch  company,  a  partnership,  was  bound  by  an  agreement  that  its 

possession  of  land  in  conflict  with  the  boundaries  of  a  survey  owned 
by  another  should  not  be  held  adversely  to  such  owner  nor  be  a 
basis  for  claim  of  limitation  during  the  pendency  of  a  suit  involving 
the  location  of  the  same  boundary  line,  but  between  other  parties,  the 
evidence  supporting  the  conclusion  that  the  person  making  such  agree- 
ment was  a  partner  in  the  ranch  company,  and  showing  that,  if  not  a 
partner,  he  was  in  possession  and  control  of  the  premises  with  gen- 
eral management  of  the  ranch.     Elwood  v.  Stallcup,  343. 

4.  In    1881    a    County   Commissioners'    Court   made    and    entered    an   order 

wherein  it  was  recited  that  in  the  judgment  of  the  court  it  was  for 
the  interest  of  the  county  that  its  school  land  be  sold  and  the  pro- 
ceeds be  invested  as  provided  by  law,  and  to  that  end  it  appointed 
the  county  judge  as  agent  for  the  county  "with  full  power  to  sell  all 
of  said  school  land,  either  at  private  or  public  sale,  as  in  his  judg- 
ment he  may  deem  best  for  the  interest  of  the  county,  and  to  make 
good  and  sufficient  title  to  the  purchaser  or  purchasers  of  said  lands; 
provided  that  said  lands  or  any  part  thereof  shall  not  be  sold  for  a 
less  price  than  $1.50  per  acre."  On  the  same  day  the  court  made  and 
entered  another  order  allowing  the  agent  five  percent  commissions  on 
all  sales  of  said  land  made  by  him.  Shortly  thereafter  the  agent 
sold  the  land  for  a  cash  consideration  in  excess  of  the  minimum  price 
fixed  by  the  court,  and  executed  a  deed  therefor  to  the  purchaser. 
Held,  the  Commissioners'  Court  being  itself  a  trustee  as  to  the  school 
lands   belonging  to   the  county,   it   had  no   authority  to   delegate   its 
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trust  or  to  vest  an  agent  with  discretionary  powers  in  effecting  a  sale 
of  said  land,  and  the  sale  by  the  agent  was  therefore  invalid.  Gallup 
v.  County  of  Liberty,  175. 

5.  A  Commissioners'  Court  having  full  power  and  authority  under  the  Con- 

stitution and  the  statutes  to  sell  the  county  school  land,  a  sale  of  the 
some  through  or  by  an  agent  would  be  a  mere  irregularity  which  the 
court  might  cure  by  ratification.  It  would  be  otherwise  if  the  court 
itself  did  not  have  the  power  in  the  first  instance  to  sell  the  land,  and 
in  such  case  the  doctrine  of  estoppel  would  have  no  application.  The 
authority  could  not  be  created  by  estoppel.    Id. 

6.  Where  a  Commissioners'  Court  sold  the  county  school   land  through  the 

medium  of  an  agent  and  accepted,  retained  and  used  the  consideration 
for  more  than  twenty  years,  it  will  be  held  to  have  ratified  the  unau- 
thorized and  illegal  sale  and  to  be  estopped  from  recovering  the 
land.    Id. 

7.  While  a  trustee  may  not  delegate  the  exercise  of  the  judgment  and  dis- 

cretion reposed  in  him,  he  may  employ  agents  to  a  limited  extent  to 
aid  him  in  the  execution  of  the  powers  intrusted  to  him,  but  the 
powers  of  the  agent  must  be  restricted  to  carrying  out  the  will  and 
judgment  of  the  trustee.     Id. 

8.  The  fact  that  a  Commissioners'  Court  unlawfully  allowed  an  agent  who 

effected  a  sale  of  the  county  school  land  to  retain  out  of  the  pur- 
chase money  the  commissions  which  the  court  had  agreed  to  pay  him, 
would  not  affect  the  power  of  the  court  to  ratify  the  acts  of  the 
agent  in  making  the  sale,  nor  prevent  the  purchaser  from  pleading 
ratification  when  the  purchaser  had  no  notice  of  the  illegal  agree- 
ment between  the  court  and  the  agent  when  he  paid  the  purchase 
money.     Id. 

9.  Where  a  broker  or  land  agent  has  the  agency  to  sell  a  certain  tract  of 

land  and  agrees  with  another  broker  to  divide  with  him  the  commis- 
sions or  compensation  for  effecting  a  sale  in  the  event  such  other 
broker  produces  a  purchaser  for  the  land,  said  brokers  are  not  part- 
ners in  a  legal  sense  so  that  either  would  be  bound  by  the  acts  of 
the  other,  or  that  notice  to  one  would  be  notice  to  the  other.  Evi- 
dence, as  to  the  relation  of  brokers  to  each  other  in  a  sale  of  land, 
considered,  and  held  insufficient  to  establish  a  partnership.  Montgom- 
ery v.  Amsler,  216. 

10.  A  broker  is  not  entitled  to  a  commission  on  the  purchase  price  of  land 

when  the  sale  fails  because  of  a  defect  in  the  title,  of  which  defect 
the  broker  had  notice  or  was  charged  with  notice  at  the  time  he  en- 
tered into  the  contract  to  sell  the  land.  Evidence  considered,  and  held 
sufficient  to  put  a  broker  upon  notice  that  the  title  he  undertook  to 
sell  was  defective.    Id. 

11.  In  a  suit  by  a  land  agent  for  commissions  on  a  sale  of  land,  the  defend- 

ant answered  in  substance  that  the  plaintiff  was  estopped  from  claim- 
ing more  than  fifty  cents  per  acre,  because  after  the  purchaser,  pro- 
duced by  plaintiff,  had  offered  fifty  cents  an  acre  more  than  the  price 
stipulated  for  by  defendant,  and  after  said  offer  had  been  rejected  by 
defendant  and  before  defendant  had  himself  sold  the  land  at  a  better 
price,  the  plaintiff  demanded  of  defendant  fifty  cents  per  acre  as  his 
compensation  under  their  contract,  and  defendant  was  thereby  led  to 
believe  that  plaintiff  would  demand  no  more  than  that  amount  in  full 
of  his  claim.  Held,  the  answer  was  not  good  as  a  plea  of  estoppel, 
and  an  exception  thereto  should  have  been  sustained.     Id. 

12.  When  a  tract  of  land  is  sold  by  the  owner  himself  upon  terms  different 

from  those  specified  in  his  contract  with  a  land  agent,  the  agent 
would  not  be  entitled  to  receive  the  compensation  or  commission 
named  in  the  contract.  The  contract  could  not  be  the  basis  of  his 
action.    Id. 

13.  Upon  the  wTonpful  refusal  by  the  owner  to  complete  a  sale  of  land  made 

by  an  agent  in  accordance  with  the  terms  of  a  contract  between  them, 
the  owner  thereupon  became  liable  to  the  agent  in  the  amount  he 
would  have  been  entitled  to  under  the  contract  if  the  owner  had  rati- 
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tied  the  sale,  and  the  righto  of  the  agent  would  not  be  changed  or 
affected  by  a  subsequent  sale  made  by  the  owner  himself  upon  differ- 
ent terms  from  those  contained  in  the  contract  between  the  owner  and 
the  agent.    Id. 

14.  Although  the  owner  of  land  stipulated  in  his  contract  with  a  land  agent 

that  he,  the  owner,  should  have  the  right  to  terminate  the  agency  at 
any  time,  such  right  could  not  be  exercised  by  the  owner  to  the  preju- 
dice of  the  agent  after  the  agent  had  found  and  produced  a  purchaser 
ready,  able  and  willing  to  buy  the  land  on  the  terms  specified  in  the 
contract  of  employment.     Id. 

15.  The  owner  of  land,  in  the  absence  of  an  express  agreement  to  the  con- 

trary, has  the  right  to  employ  as  many  different  agents  to  sell  it  as 
he  sees  fit,  and  that  one  of  the  agents  who  first  procures  a  purchaser 
under  the  terms  of  his  agency  is  the  one  entitled  to  the  commission. 
Smith  d  Sholar8  t>.  Fowler,  356. 

16.  Where  the  principal   employs  several  agents  as  brokers,  the  sale  of  the 

land  by  one  of  the  agents  or  by  the  principal  terminates  the  authority 
of  them  all,  although  notice  of  the  sale  may  not  have  been  given,  and 
the  principal  will  only  be  liable  for  a  commission  to  the  agent  who 
was  the  procuring  cause  of  the  sale.     Id. 

17.  If  brokers  have  no  knowledge  of  the  employment  of  others,  the  broker 

who  was  the  procuring  cause  of  the  sale  is  entitled  to  his  commission, 
even  though  another  broker  or  the  principal  takes  the  matter  into  his 
own  hands  and  completes  the  sale.    Id. 

18.  An  agent  may  render  service  in  and  about  a  sale  of  land,  such  as  finding 

a  purchaser  who  would  not  otherwise  have  been  found,  and  yet  may 
fail  to  consummate  a  sale,  and  another  may  take  it  up  and  complete 
it,  and  the  last  one  would  be  entitled  to  the  commissions.    Id. 

Ambiguity. 

Parol  evidence  to  correct.     Bee  Deed,  1. 

Amendment. 

Changing  form  of  action.    Bee  New  Cause  of  Action,  1-5* 

Amount  in  Controversy. 

Necessary  allegations  of.     See  Jurisdiction,  S. 
1.  When,  by  sustaining  an  exception  to  a  count  in  a  petition,  the  amount 
in  controversy  is  reduced  below  the  jurisdiction  of  the  court  in  which 
the  case  is  pending,  and  the  objection  is  not  cured  by  amendment,  the 
suit  is  properly  dismissed.     Goodhue  v.  Western  U.  Tel.  Co.,  297. 

Animals. 

Transportation  by  rail.    See  Carriers  of  Goods,  Z-6, 

Appeal. 

From  Justice  Court.     See  Costs,  5. 

Nonresident  appellee.     See  Statement  of  Facts,  1. 

Procedure  in  appellate  court.    .See  Practice  on  Appeal,  1-20. 

1.  When  an  appeal  bond  is  not  filed  by  a  resident  appellant  within  twenty 

days  after  the  end  of  the  term  of  the  trial  court,  a  Court  of  Civil 
Appeals  has  no  jurisdiction  of  the  appeal.    Simpson  v.  Baker,  460. 

2.  A  nonresident  appellant  has   thirty   days   after   notice  of   appeal   within 

which  to  file  his  appeal  bond  only  in  case  the  term  of  court  at  which 
the  judgment  was  rendered  might  continue  by  law  longer  than  eight 
weeks.    Id. 

3.  In  a  suit  of  trespass  to  try  title  the  plaintiff  recovered  judgment  against 

the  defendant  for  the  land  in  controversy,  and  the  defendant  recov- 
ered judgment  against  his  warrantor  for  breach  of  the  warranty;  both 
defendants  gave  notice  of  appeal  but  the  warrantor  alone  filed  an  ap- 
peal bond  and  by  assiemment  of  error  attacked  the  judgment  in  so  far 
as  it  was  against  him  on  his  covenant  of  warranty.  Held,  the  orig- 
inal defendant  not  having  filed  an  appeal  bond,  could  not  by  assign- 
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merit  of  error  question  the  judgment  against  him  in  plaintiff's  favor 
for  the  land.    Schwarz  v.  Jones,  603. 

Appearance. 

1.  Where  defendant's  motion  to  quash  service  of  citation  is  overruled  and 
exceptions  reserved,  if  he  answer  to  the  merits  and  proceed  to  trial 
at  that  term  without  indicating  by  his  answer  that  he  still  reserves 
his  objection  to  the  jurisdiction,  it  will  be  taken  as  a  voluntary  ap- 
pearance at  that  term.  Central  &  M.  Ry.  Co.  v.  Morris  &  Crawford, 
68  Texas,  49,  followed,  and  Western  C.  P.  &  Organ  Co.  v.  Anderson, 
97  Texas,  432,  distinguished.  Missouri,  K.  d  T.  Ry.  Co.  v.  Bcoggin 
&  Dupree,  349. 

Apportionment. 

Of  costs  on  partial  recovery.    See  Costs,  1. 

Of  title  partly  acquired  by  limitation.    See  Limitation,  8. 

Distribution  of  assets  of  corporation.    See  Receivers,  7. 

Approval. 

Of  statement  by  appellee.     See  Statement  of  Facts,  1, 

Arbitration  and  Award. 

1.  Upon  the  termination  of  a  partnership  the  differences  of  the  partners  as 
to  their  rights  growing  out  of  the  partnership  were  submitted  by  the 
partners  to  a  common  law  arbitration,  and  upon  rendition  of  an 
award  the  partners  against  whom  it  was  rendered  complied  with  the 
same  by  paying  to  the  other  partners  the  amount  of  money  awarded 
to  them;  thereafter  the  losing  partners  brought  suit  against  the  other 
partners  for  an  accounting  of  the  partnership  matters  and  for  a  bal- 
ance alleged  to  be  due  the  plaintiffs  and  appropriated  by  the  defend- 
ants; held, 

(a)  Awards  by  arbitrators  chosen  by  parties  to  a  controversy  are  re- 
garded with  favor  in  law,  and  in  the  absence  of  fraud,  mistake  or 
misconduct,  are  final  and  conclusive  as  to  all  matters  embraced  in  the 
agreement,  and  are  a  bar  to  a  subsequent  suit  upon  the  same  matters. 

(b)  Although  the  arbitrators  may  have  erred,  in  their  decision,  that 
would  furnish  no  reason  for  vacating  the  award  if  the  error  was  an 
honest  one. 

(c)  The  fact  that  by  a  rule  of  procedure  adopted  by  the  arbitrators  the 
parties  to  the  controversy  were  not  allowed  to  be  present  when  other 
witnesses  were  examined,  would  not  be  cause  for  vacating  the  award 
when  the  parties  were  informed  of  the  rule  at  the  outset  and  acquiesced 
therein.    Sanders  v.  Netoton,  319. 

Architect. 

Decision  on  performance  of  building  contract.     See  Contract,  9-10. 

Argument  of  Counsel. 

1.  An  improper  argument  is  not  cause  for  reversal  .when  the  jury  could 

not  under  thfe  evidence  have  rendered  any  other  verdict  than  the  one 
rendered.    Kettler  Brass  Mfg.  Co.  v.  O'XeU,  569. 

2.  Where,   in  an  action  against  a  railroad  company  for   damages  for  per- 

sonal injuries,  plaintiff  alleged  that  the  defendant  was  guilty  of  neg- 
ligence in  running  its  train  through  a  station  at  night  at  a  high  rate 
of  speed,  counsel  for  plaintiff  had  a  right  in  his  closing  argument  to 
comment  upon  that  phase  of  the  case  although  counsel  for  defendant 
had  made  no  reference  to  it  in  his  argument.  St.  Louis  S.  W.  Ry. 
Co.  of  Texas  v.  Wilcox,  3. 
8.  Improper  remarks  by  counsel  for  plaintiff  in  his  closing  argument  in  a 
suit  against  a  railroad  company  is  not  cause  for  reversal  when  said 
counsel  at  once,  upon  objection  being  made,  withdrew  the  remarks, 
stating  to  the  jury  that  they  were  improper  and  asking  the  jury  not 
to  consider  them  and  requesting  the  court  to  instruct  the  jury  to  dis- 
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regard  them,  which  the  court  did;  and  this,  though  the  Terdiet  against 
the  defendant  was  a  large  one.  International  &  G.  N.  R.  Co,  v.  tiand- 
lin,  151. 
4.  Where,  in  a  suit  against  a  railroad,  improper  argument  is  made  by 
counsel  for  plaintiff,  the  defendant  can  not  complain  when  such  argu- 
ment is  in  response  to  improper  argument  by  counsel  for  defendant.  Id. 

Assault. 

By  employe  on  passenger.     See  Carriers  of  Passengers,  7,  8,  9. 

Assignment. 

Of  duties  by  agent.     See  Agency,  1. 
Of  personal  trust.     See  Contract,  5,  6. 
Declarations  of  assignor.     See  Evidence,  8. 
Of  claim  after  suit  tiled.    See  Parties,  2. 

Of    executory    contract    for    purchase    of    land.      See    Vendor   and    Pur- 
chaser, 3. 

Assignment  of  Error. 

Grouping  assignments  in  brief.    See  Briefs,  1. 
Statements  and  propositions  under.     See  Briefs,  2,  3. 
Errors  considered  in  absence  of.    See  Fundamental  Error,  1. 
Errors  requiring  assignment.    See  Practice  on  Appeal,  7,  8. 

1.  An  assignment  of  error  as  set  out  in  appellant's  brief  was,  in  substance, 

that  the  court  erred  in  rendering  judgment  in  favor  of  appellees  and 
against  appellants  for  the  land  described  in  appellant's  answer;  this 
assignment  was  not  a  copy  of  the  assignment  filed  in  the  court  below; 
under  the  assignment  twenty-one  propositions  were  submitted  com- 
plaining of  various  alleged  errors  of  the  court,  including  numerous 
rulings  on  the  admission  of  evidence,  and  so  appellants  virtually  sub- 
mitted their  whole  case.  Held,  the  assignment  was  not  in  conformity 
with  the  statute  and  rules,  and  was,  therefore,  not  entitled  to  con- 
sideration.    Stcphenville  Oil  Mill  v.  McNeill,  252. 

2.  The  appellate  courts  will  not  consider  an  assignment  of  error,  in  sub- 

stance, that  the  trial  court  erred  in  overruling  a  motion  by  appellants 
for  judgment  in  their  favor  upon  findings  of  fact  by  the  jury  upon 
special  issues,  when  the  assignment  is  not  followed  by  a  statement  in 
the  brief  showing  the  ruling  complained  of  or  what  the  findings  were 
upon  which  judgment  was  asked,  nor  that  exception  was  taken  to  the 
ruling  of  the  court.    Id. 

3.  The  primary  purpose  of  an  assignment  of  error  is  to  point  out  the  par- 

ticular ruling  of  the  court  complained  of,  and  therefore  an  assignment 
that  the  court  erred  in  rendering  a  certain  judgment  because  he  had 
previously  erred  in  various  rulings  on  evidence  and  in  giving  and  re- 
fusing charges,  is  not  a  sufficient  specification  of  error.    Id. 

4.  Where  an  assignment  of  error  first  filed  in  the  trial  court  is  a  compre- 

hensive attack  on  the  judgment  because  of  numerous  ruIingB  made  dur- 
ing the  trial,  rather  than  an  attack  upon  any  particular  ruling,  the 
defect  can  not  be  subsequently  cured  by  a  subdivision  of  the  assign- 
ment into  other  so-called  assignments.  Such  assignments  would  not 
be  a  copy  of  the  assignment  filed  in  the  trial  court.    Id. 

Assumed  Bisk. 

Charge  on  approved.    See  Instructions  to  Juries,  17. 

Unknown  dangers  of  work.    See  Master  and  Servant,  8,  10. 

Reliance  on  master's  performance  of  duty.     See  Master  and  Servant,  11. 

Cars  on  siding  interfering  with  main  track.    See  Master  and  Servant,  IS. 

As  affected  by  discretion  of  minor.     See  Minor,  3. 

As  affected  by  contract  of  parents.    See  Minor,  4. 

Knowledge  of  defendant's  negligence.     See  Negligence,  8. 

Hiding  in  dangerous  place.     See  Negligence,  10;  Pleading,  1. 

Machine  not  defective.     See  Negligence,  17. 
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Attorney. 

Conduct  of  trial  by.    See  Argument  of  Counsel,  1-4. 
Service  of  process  on.     See  Citation  in  Error,  1. 

Attorney's  Fees. 

In  suit  to  rescind  sale.    See  Damages,  1. 

Award. 

Held  conclusive  on  parties.    See  Arbitration  and  Award,  I. 

Bailment 

Delivery  for  transportation.     See  Carriers  of  Goods,  1-11. 

Banks  and  Banking. 

Deposit  of  forfeit  with  stakeholder.  See  Contract,  4- 
.  1.  A  bank  which  was  a  purchaser  for  value  of  time  acceptances,  having  no- 
tice of  a  defense  of  the  acceptor  for  failure  of  consideration  after  its 
purchase  but  before  maturity  of  the  acceptances,  could  not  avail  itself 
of  its  right  to  enforce  them  as  an  innocent  purchaser  where  it  had 
funds  of  the  payee  on  deposit  at  the  time  the  acceptance  fell  due,  by 
which  it  could  have  protected  both  itself  and  the  acceptor  from  loss. 
But  it  was  otherwise  as  to  such  funds  on  deposit  after  it  had  notice 
of  defense  but  which  it  permitted  to  be  withdrawn  before  the  accept- 
ance fell  due;  these  it  could  not  so  .apply  to  a  claim  not  due.  John- 
son County  Sav.  Bk.  v.  Renfro,  160. 

Bills  and  Notes. 

Authority  to  receive  payment.    See  Agency,  2. 
Power  to  protect  acceptance.     See  Banks  and  Banking,  1. 
Collateral  security.     See  Cross-Action,  1,  2. 
Payment  after-  discovery  of  fraud.     See  Estoppel,  1. 
Foreclosure  of  lien  en  collateral  note.     See  Foreclosure,  1. 
Given  by  husband  and  wife.    See  Married  Woman,  1. 
Oral  promise  not  to  enforce.     See  Notes  and  Bills,  1. 
Waiver  of  protest  and  notice.    See  Notes  and  Bills,  2,  8. 
Extension  of  time.     See  Notes  and  Bills,  4* 
Construed  in  connection  with  contract.     See  Notes  and  Bills,  5. 
Payable  in  merchandise.    See  Time  Checks,  1,  2. 
Ownership  not  presumed  from  possession.     See  Time  Checks,  8. 
Given   for  purchase  money  of   land.     See   Vendor  and  Purchaser,  2,   6, 
10-19. 

Bonds. 

By  nonresident  appellant.     See  Appeal,  1,  2. 
Failure  of  appellant  to  file.    See  Appeal,  8. 

Boundaries. 

Agreement  in  regard  to.     See  Agency,  8. 

Conflict  in.     See  School  Land,  2,  8. 

Mistake  in  field  notes.     See  Trespass  to  Try  Title,  2,  8. 

1.  The  footsteps  of  the  original  surveyor,  when  they  can  be  found  and  iden- 

tified on  the  ground,  will  determine  the  true  boundaries  of  the  land 
surveyed  by  him,  and  in  case  of  conflicting  calls  that  line  will  be 
adopted  which  follows  his  course.    Hughes  v.  State,  306. 

2.  A   land  certificate  was  located  upon   a  peninsular-shaped  body  of   land 

formed  by  a  bend  in  a  watercourse;  the  plaintiffs  contended  that  the 
calls  for  course  and  distance  in  the  patent  should  control  in  deter- 
mining the  boundaries  of  the  grant;  the  defendants  contended  that 
the  water  line  of  the  adjacent  watercourse  should  control;  in  the  one 
case  the  calls  for  course  and  distance  did  not  conform  to  the  shape  of 
the  peninsula;  and  in  the  other  the  grant  would  contain  a  large  ex- 
cess. Held,  the  fact  that  the  boundaries  when  fixed  by  course  and 
distance  contained  the  area  designated  in  the  patent,  and  the  further 
fact  that  by  making  the  water  lines  the  lines  of  the  grant  a  large  ex- 
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cess  in  acreage  would  be  granted,  were  sufficient  to  support  a  verdict 
for  the  plaintiffs. 

Bridges. 

Viaduct  over  railway.     See  Cities,  2,  8. 

Briefs. 

Copying  assignments.     See  Assignment  of  Error,  1. 
Statement  under  assignment.     See  Assignment  of  Error,  2. 
Curing  defective  assignment.     See  Assignment  of  Error,  4. 
Errors  not  properly  presented.    See  Practice  on  Appeal,  8,  18. 

1.  When  assignments  of  error  embrace  distinct  and  inconsistent  propositions 

of  law,  they  are  not  entitled  to  consideration  when  grouped  and  pre- 
sented together  in  appellant's  brief.  Rule  applied.  Stark  drain  Co. 
v.  Harry  Bros.  Co.,  630. 

2.  When  assignments  of  error  and  the  propositions  thereunder  are  not  fol- 

lowed by  statements  from  the  record  sufficient  to  explain  and  support 
the  proposition,  the  assignments  are  not  entitled  to  consideration. 
Beaumont  Trac.  Cq.  v.  Uapp,  428. 

3.  When  a  finding  of  fact  by  a  trial  court  is  attacked  by  an  assignment  of 

error  on  the  ground  that  it  is  without  evidence  to  support  it,  the  ap- 
pellant must  show  or  allege  in  the  statement  of  the  evidence  under 
such  assignment  that  the  evidence  therein  set  forth  is  all  the  evidence 
bearing  on  the  fact;  otherwise  the  assignment  will  be  overruled.  Weil 
v.  Martinez,  441. 

Brokers. 

Sale  of  land  by.    See  Agency,  9-18. 

Building  Contract. 

Performance  determined  by  architect.    See  Contract,  8,  9,  10. 

Burden  of  Proof. 

Of  negligence  as  cause  of  fire.     See  Carriers  of  Goods,  1. 
Of  delivery  to  carrier.     See  Carriers  of  Goods,  2. 

Inference    from    facts    unexplained.      See    Carriers    of    Goods,    9;    Negli- 
gence, 21. 
Designation  and  abandonment  of  homestead.     See  Homestead,  6. 
Execution  of  lost  mortgage.     See  Lost  Instrument,  1. 
Of  contributory  negligence.     See  Negligence,  4,  9. 
Of  ownership  of  check.     See  Time  Check,  S. 

1.  In  an  action  to  set  aside  a  deed  upon  the  ground,  among  others,  that  the 

consideration  paid  was  inadequate,  the  inadequacy  of  the  consideration 
was  an  essential  part  of  plaintiff's  case,  and  therefore  the  burden 
rested  upon  him  to  establish  such  fact.  A  charge  in  such  caae  plac- 
ing the  burden  upon  the  defendant  to  prove  the  adequacy  of  the  con- 
sideration was  reversible  error.     Koppe  v.  Koppe,  204. 

2.  While  the  weight  of  the  evidence  may  shift  from  side  to  side  during  the 

progress  of  a  trial,  a  plaintiff  is  never  relieved  of  the  burden  of  prov- 
ing his  case  by  a  preponderance  of  the  evidence,  and  when  all  the  evi- 
dence is  in,  unless  the  jury  find  that  the  plaintiff  has  made  out  his 
case  by  a  preponderance  of  the  evidence,  their  verdict  should  be  for 
the  defendant.     Id. 

3.  When  a  defendant  seeks  to  defeat  a  prima  facie  case  made  by  plaintiff 

by  proof  of  an  independent  fact  in  avoidance  of  plaintiff's  right  of  re- 
covery, the  burden  is  upon  him  to  establish  such  fact.  Rule  exempli- 
fied.   Id. 

4.  The  burden  does  not  rest  upon  a  defendant  to  establish  by  a  preponder- 

an  of  the  evidence  the  nonexistence  of  a  fact  necessary  to  plaintiff's 
recovery.      Id. 

Calls. 

Conflict  in.    See  Boundaries,  1,  2. 
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Cancellation. 

Of  contract  of  sale.    See  Vendor  and  Purchaser,  6\ 

Carriers  of  Goods. 

Transportation  of  corpse.    Bee  Damages,  4,  5. 
Delay  in  delivery.    See  Damages,  11. 
Usual  time  of  transportation.    See  Evidence,  18. 
Destruction  of  property  by  fire.    See  Negligence,  S. 

1.  In  a  suit  against  a  railroad  company  for  value  of  cotton  seed  destroyed 

by  fire  while  stored  in  a  house  on  the  defendant's  right  of  way,  evi- 
dence considered,  and  held  insufficient  to  support  a  contention  that 
said  cotton  seed  had  been  delivered  to  or  accepted  by  the  defendant 
for  immediate  shipment.  Hence,  the  burden  of  proving  negligence  on 
the  part  of  the  defendant  was  properly  placed  upon  the  plaintiff  by 
the  court's  charge.  Abbott  Oin  Co.  v.  Missouri,  K.  &  T.  Ry.  Co.  of 
Texas,  263. 

2.  When  a  carrier  receives  for  transportation  property  which  is  shown  to 

be  in  good  condition  at  that  time,  and  which  is  never  delivered  at 
destination  or  delivered  in  a  damaged  condition,  and  no  caretaker  ac- 
companies the  property,  the  burden  of  proof  is  on  the  carrier  to  show 
that  such  failure  or  condition  was  not  due  to  its  negligence;  this 
burden,  however,  is  discharged  by  evidence  which  tends  to  explain  the 
failure  or  condition,  and  the  burden  of  proof  on  the  whole  case  is  on 
the  plaintiff.    Baker  v.  Missouri,  K.  d  T.  Ry.  Co.  of  Texas,  25. 

3.  In  an  action  against  carriers  for  the  death  of  some  of  the  cattle  and  in- 

jury to  others  during  transportation,  evidence  as  to  a  diseased  con- 
dition of  the  cattle  when  received  by  the  carriers  considered,  and  held 
sufficient  to  support  a  verdict  for  the  defendants.    Id. 

4.  In  the  absence  of  pleading  and  proof  that  a  shipment  of  livestock  was 

received  by  a  common  carrier  from  a  connecting  carrier  under  a 
through  bill  of  lading,  the  second  carrier  would  not  be  liable  for  dam- 
ages which  occurred  while  the  stock  was  in  the  possession  of  the  first 
carrier.  In  such  case  article  331a  Revised  Statutes  does  not  apply. 
Houston,  E.  &  W.  T.  Ry.  Co.  v.  Eastern  Texas  Ry.  Co.,  488. 

5.  Where  a  connecting  or  second  carrier  was  not  liabie  to  the  plaintiff  for 

damages  to  a  shipment  of  livestock,  it  would  not  be  entitled  to  re- 
cover over  against  the  first  carrier  a  sum  wrongfully  recovered  against 
it  by  the  plaintiff;  and  this  although  the  damage  to  the  stock  in  fact 
occurred  on  the  road  of  the  first  carrier.     Id. 

6.  In  a  suit  originating  in  a  Justice  Court  against  two  connecting  carriers 

for  damages  to  a  shipment  of  cattle,  the  second  carrier  answered  that 
the  entire  damage  occurred  on  the  road  of  the  first  carrier,  and  prayed 
that  no  judgment  be  rendered  against  the  second  carrier  but  that  judg- 
ment for  damages  sustained  by  the  plaintiff  be  rendered  against  the 
first  carrier;  judgment  was  rendered  in  favor  of  plaintiff  against  the 
second  carrier  for  damages  to  the  cattle,  and  in  favor  of  the  second 
carrier  over  against  the  first  carrier  for  the  same  amount.  Held,  be- 
cause there  was  no  pleading  to  support  the  judgment  over  against  the 
first  carrier  the  judgment  against  it  was  void,  and  injunction  would 
lie  to  restrain  execution  thereon.     Id. 

7.  A  carload  of  dangerous  goods   (carboys  of  sulphuric  acid)   placed  by  the 

railway  upon  its  sidetrack  to  be  there  unloaded  by  the  consignee,  was 
still  in  its  possession  as  carrier;  or  if  as  a  warehouseman  only,  its 
liability  for  injury  caused  to  another  by  permitting  the  escape  of  the 
dangerous  acid  into  the  public  street  was  substantially  the  same  in 
that  capacity.     Oulf,  C.  d  flf.  F.  Ry.  Co.  v.  Fowler,  556. 

8.  A  carrier  transporting  a  dangerous  substance,  such  as  sulphuric  acid,  is 

charged  with  the  duty  of  care  to  prevent  injury  to  others  by  its  es- 
cape proportionate  to  the  danger.     Id. 

9.  Where  a  car  containing  sulphuric  acid  in  glass  carboys  was  placed  by 

a  railway  company  upon  its  siding  in  a  public  street  to  be  unloaded, 
and  acid  leaking  therefrom,  some  of  the  receptacles  being  broken,  ran 
out,  forming  a  pool  in  the  street  by  which  a  horse  being  driven 
through  same  was  injured,  the  car  not  being  in  the  meantime  opened 
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or  disturbed,  the  facts,  unexplained,  warranted  the  inference  that  the 
acid  was  leaking  when  the  car  was  placed  there  or  the  carboys  broken 
in  placing  it  there,  and  supported  a  finding  of  negligence.    Id. 

10.  Evidence  considered,  and  held  to  support  a  finding  that  a  railway  trans- 

porting a  carload  of  sulphuric  acid  in  glass  receptacles  had  notice  of 
the  dangerous  character  of  the  property  and  was  charged  with  the 
duty  of  care,  proportionate  to  the  danger,  against  permitting  its  es- 
cape from  the  car  to  the  injury  of  others.     Id. 

11.  After  a  shipment  of  freight  has  arrived  at  its  destination  and  is  in  the 

possession  and  control  of  the  carrier,  notice  then  given  to  the  carrier 
of  special  damages  likely  to  accrue  to  the  consignee  by  delay  in  the 
delivery  of  said  freight  is  sufficient  to  render  the  carrier  liable  for 
damages  thereafter  accruing.  The  rule  that  such  notice  must  be  given  at 
the  time  the  goods  are  received  for  transportation  is  not  applicable 
in  such  case.     Texarkana  d  Ft.  8.  Ry.  Co.  v.  Neches  Iron  Works,  249. 

Carriers  of  Passengers. 

Transportation  of  corpse.    See  Damages,  h,  5. 
Insulting  language  to  passenger.     See  Damages,  17. 
Ejecting  passenger  from  train.     See  Damages,  18. 
Defective  stepping  stool.     See  Evidence,  19. 
Hiding  in  dangerous  place.     See  Negligence,  9,  10. 
Derailment  by  open  switch.     See  Negligence,  22. 

1.  Evidence  considered,  and  held  to  show  that  plaintiff  was  a  passenger  on 

a  street  car,  although  riding  on  the  bumper  on  the  outside  of  the  car, 
and  hence  entitled  to  the  care  due  by  a  carrier  to  a  passenger.  Beau- 
mont  Trac.  Co.  v.  Happ,  427. 

2.  In  a  suit  for  damages  for  personal  injuries  received  by  a  passenger  while 

alighting  from  a  railroad  train,  said  injuries  being  caused  by  an  un- 
even brick  pavement  and  a  defective  stepping  stool,  charges  considered, 
and  held  not  subject  to  the  objection  that  they  imposed  upon  defend- 
ant a  higher  degree  of  care  and  foresight  than  is  required  by  law. 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Dunbar,  411. 

3.  A  public  carrier  is  not  only  required  to  provide  reasonably  safe  means 

whereby  its  passengers  may  alight  from  its  cars,  but  the  safest  which 
are  known  and  have  been  tested.    Id. 

4.  Where  the  evidence  shows  that  only  a  simple   request  was  made  of  a 

conductor  of  a  passenger  train  that  he  back  the  train  to  a  station  in 
order  that  plaintiff  might  alight  and  procure  her  ticket,  a  special 
charge  predicated  on  the  assumption  that  plaintiff  demanded  that  the 
train  be  backed  was  not  in  accordance  with  the  evidence,  and  was 
therefore  properly  refused.  A  demand  is  materially  different  from  a 
simple  request.     International  &  G.  W.  R.  Co.  v.  Hood,  497. 

5.  Where  a  passenger  upon  a  railroad  train  refuses  to  pay   his   fare   and 

resists  eviction  from  the  train,  he  ceases  to  be  a  passenger,  and  the 
railroad  company  is  only  required  to  exercise  ordinary  care  in  his 
eviction.  The  rule  that  a  carrier  of  passengers  is  required  to  exercise 
the  highest  decree  of  care  towards  its  passengers  does  not  apply  in 
such  case.     Williamson  v.  Chicago,  R.  I.  &  G.  Ry.  Co.,  502. 

6.  In  a  suit  by  a   passenger  against  a   railroad  company  for   damages  be- 

cause of  alleged  insulting  language  by  defendant's  conductor,  the 
plaintiff  was  allowed  to  testify,  over  objection  by  defendant,  that  a 
fellow  passenger  who  heard  the  language  used  by  the  conductor,  said 
to  plaintiff:  "It  is  a  shame  for  a  man  to  have  to  take  anything  like 
that;  you  ought  to  have  gotten  up  and  slapped  him."  Held,  reversible 
error.     Texas  &  A\  0.  R.  Co.  v.  Marshall,  538. 

7.  The  provocative  conduct  of  a  passenger  will  entirely  excuse  an  assault 

by  a  railroad  employe  only  when  the  conduct  of  the  passenger  is  such 
as  in  law  amounts  to  a  justification  for  the  assault  on  the  ground  of 
self-defense;  when  less  than  this,  the  provocation  may  be  considered 
only  in  mitigation  of  damages.  Missouri,  K.  d  T.  Ry.  Co.  of  Texas  v. 
Gerren,  34. 

8.  When  the  conduct  of  a  passenger  towards  an  employe  is  highly  provok- 
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ing,  and  consciously  and  knowingly  proffered  with  the  specific  purpose 
of  bringing  about  a  difficulty,  and  which  in  its  natural  and  probable 
sequence  and  results  does  bring  about  a  difficulty,  it  constitutes  such 
wrong  on  the  passenger's  part  as  requires  the  conduct  to  be  regarded 
as  contributory  negligence,  notwithstanding  it  may  not  quite  amount 
to  absolute  justification  for  the  assault.  Id. 
9.  In  a  suit  by  a  passenger  against  a  railroad  company  for  damages  result- 
ing from  personal  injuries  inflicted  by  defendant's  train  auditor,  evi- 
dence considered,  and  held  to  require  the  giving  of  a  special  charge 
submitting  the  provocative  conduct  of  the  plaintiff  as  contributory 
negligence.    Id\ 

Cases  Discussed,  Distinguished,  Reviewed,  etc. 

1.  Thomas  v.  Tompkins,  47  Texas  Civ.  App.,  592,  overruled;   Tompkins  v. 

Thomas,  54  Texas  Civ.  App.,  440,  followed.     Snow  v.  Gallup,  573. 

2.  Baker  v.  Compton,  52  Texas,  252;  Ransom  v.  Brown,  63  Texas,  188,  dis- 

tinguished.    Buckley  v.  Runge,  322. 

3.  Western  Union  Tel.  Co.  v.  Ay  res,  47  Texas  Civ.  App.,  557,  distinguished. 

Western  V.  Tel.  Co.  v.  Shockley,  30. 

4.  Gardner  v.  Douglass,  64  Texas,  78,  and  Scott  v.  Dyer,  60  Texas,   135, 

distinguished,  and  numerous  Texas  cases  on  homestead  discussed  and 
reconciled.     Parker  v.  Cook,  234. 

5.  Logan  v.  Stephens  County,  98  Texas,  283,  approved;  Matagorda  County  v. 

Casey,  4  Texas  Civ.  App.,  35;  Nichols  v.  State,  11  Texas  Civ.  App., 
327;  Noel  v.  City  of  San  Antonio,  11  Texas  Civ.  App.,  586;  Daniel  v. 
Mason,  90  Texas,  240,  distinguished.    Gallup  v.  County  of  Liberty,  176. 

6.  Central  &  M.  Ry.  Co.  v.  Morris  &  Crawford,  68  Texas,  49,  followed,  and 

Western  C.  P.  &  Organ  Co.  v.  Anderson,  97  Texas,  432,  distinguished. 
Missouri,  K.  &  T.  Ry.  Co.  v.  8  cog  gin  d  Dupree,  349. 

7.  Lively  v.  Missouri,  K.  &  T.  Ry.  Co.  of  Texas,  102  Texas,  545,  followed. 

Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Hassell,  524. 

8.  Beaumont  Trac.   Co.  v.   State,   46   Texas   Civ.   App.,   576,   distinguished. 

Beaumont  Trac.  Co.  v.  State,  605. 

9.  Gulf,   C.   &   S.   F.   Ry.    Co.  v.   Hall,   35   Texas   Civ.    App.,   535,   limited. 

Pacific  Express  Co.  v.  Watson,  111. 

10.  Missouri,  K.  &  T.  Ry.  Co.  v.  Hennesy,  20  Texas  Civ.  App.,  316,  disap- 

proved.    Missouri,  K.  de  T.  Ry.  Co.  of  Texas  v.  Craves,  395. 

11.  Anderson  Electric  Co.  v.  Cleburne  L.  &  I.  Co.,  23  Texas.  Civ.  App.,  328, 

distinguished.     Stark  Grain  Co.  v.  Harry  Bros.  Co.,  529. 

12.  Houston   &   T.    C.    Ry.    Co.    v.    Roberts,    101    Texas,    418,    distinguished. 

Missouri,  K.  &  T.  Ry.  Co.  v.  S cog  gin  &  Dupree,  349. 

13.  Crews  v.  Cortez,  102  Texas,  111,  followed.     Pressler  v.  Warren,  035. 

14.  St.  Louis  S.  W.  Ry.  Co.  of  Texas  v.  Pope,  98  Texas,  540,  distinguished. 

St.  Louis  S.  W.  Ry.  Co.  of  Texas  v.  Holt,  19. 

Cattle. 

Transportation  by  rail.    See  Carriers  of  Goods,  2-G. 

Increase  of  wife's  separate  property.     See  Fraudulent  Conveyance,  1. 

Certificate. 

Of  officer  taking  deposition.    See  Depositions,  1. 
Affirmance  of  judgment  on.     See  Practice  on  Appeal,  2,  8. 
Of  verification  of  license.    See  Practice  of  Medicine,  1,  2. 
Of  occupancy  of  school  land.    See  School  Land,  1. 

Citation. 

Quashing  service.    See  Appearance,  1. 

On  cross-plea  of  defendant.     See  Cross-Action,  1,  2;  Married  Woman,  1. 

Issued  by  justice  of  the  peace.     See  New  Cause  of  Action,  8. 

On  writ  of  error.     See  Practice  on  Appeal,  1. 

Service  on  agent.    See  Service  of  Process,  1. 
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Citation  in  Error. 

1.  A  citation  in  error  which  directed  the  officer  to  serve  same  upon  the  de- 
fendant in  error  in  person  did  not  authorize  service  on  the  attorney 
of  record,  and  service  so  made  was  insufficient,  though  the  defendant 
in  error,  being  a  foreign  corporation,  as  shown  by  the  record,  a  cita- 
tion commanding  service  on  his  attorney  of  record  was  authorized,  and 
such  service  would  then  have  been  sufficient.  Pratt  v.  Interstate  8av. 
d  Tr.  Co.,  354. 

Cities  and  Towns. 

Liability  for  maintaining  nuisance.     See  Damages,  12,  IS. 
Forfeiture  of  franchise  by.     See  Water  Company,  1. 

1.  A  city,  in  maintaining  a  dumping  ground  for   its  garbage,  acta  in   its 

corporate,  as  distinguished  from  its  governmental  capacity,  and  is 
liable  for  damages  to  the  property  of  an  adjacent  proprietor  thereby, 
irrespective  of  negligence.     City  of  Paris  v.  Jenkins,  383. 

2.  The  statutes  giving  to  a  city  council  power  to  control  its  public  streets 

(Rev.  Stats.,  art.  410),  to  declare  what  shall  be  nuisances  and  to 
summarily  abate  them  (Rev.  Stats.,  art.  453),  and  to  control  the  lay- 
ing of  railway  tracks  and  maintenance  of  crossings  of  public  streets 
over  them  (Rev.  Stats.,  art.  40),  do  not  authorize  it  to  declare  that 
to  be  a  nuisance  which  is  in  fact  not  such,  and  on  the  strength  of 
its  mere  declaration  that  such  is  the  fact  to  summarily  destroy  or 
abate  the  same  without  liability  for  damages,  if  the  thing  complained 
of  be  found,  from  the  evidence  in  such  action  for  damages,  not  to  be  a 
nuisance  as  matter  of  fact.  Gulf,  C.  d  8.  F.  Ry.  Co.  v.  City  of  Bel- 
ton,  460. 

3.  A  railway  company  constructed  an  overhead  crossing  for  a  public  road 

over  its  track,  at  a  point  outside  the  limits  of  a  city,  at  the  time,  but 
subsequently  included  therein  by  an  extension  of  the  corporate  bounda- 
ries; the  city  council  thereafter,  by  resolution,  declared  the  structure 
a  nuisance,  and  instructed  the  railway  to  remove  it;  on  failure  of  the 
company  to  comply,  the  city  authorities,  by  direction  of  its  council,  re- 
moved the  overhead  crossing  wooden  bridge  and  were  proceeding  to  re- 
move the  approaches  when  restrained  by  injunction  and  action  for 
damages  by  the  railroad  company;  the  city,  by  cross-action,  sought 
mandamus  to  require  the  company  to  construct  a  crossing  at  grade. 
Held,  that  the  questions  whether  the  structure  removed  was  a  nuisance 
and  subject  to  summary  abatement  by  the  city  without  liability  for 
damages,  and  whether  a  crossing  at  grade  was  practicable  by  reason 
of  the  danger,  it  being  in  a  deep  railway  cut,  were  of  fact  to  be  de- 
termined by  the  evidence,  and  that  it  was  error  for  the  court  to  treat 
the  declaration  of  a  nuisance  by  the  council  as  conclusive  and  direct  a 
verdict  in  favor  of  the  city.    Id. 

Claims. 

For  unliquidated  damages.     See  Administration,  1. 

Commissioner  of  General  Land  Office. 

Certificate  of  occupancy  by.     See  School  I^ands,  1. 

Collateral  Security. 

Foreclosure  of  lien  on.     See  Foreclosure,  1. 

Commissioners'  Court. 

Sale  of  county  school  land.     See  Agency,  4-8. 

Employment  of  attorney  for  county.     See  County  Attorney,  t,  S. 

Judgment  against.     See  Judgment,  1. 

Formation  of  school  district.     See  School  District,  1-J. 

Street  railway  on  highway.     See  Street  Railways,  S,  4,  5. 

Commissions. 

For  sale  of  land.     See  Agency,  8-18. 
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Common  Carriers. 

Of  property.    Bee  Carriers  of  Goods,  1-11. 

Of  passengers.    See  Carriers  of  Passengers,  1-9. 

0 

Common  Sonroe. 

Title  claimed  under.    See  Trespass  to  Try  Title,  1. 

Community  Property. 

Wife  accepting  under  will.    See  Wills,  9. 

Connecting  Line. 

Transportation  of  property  by.    See  Carriers  of  Goods,  4,  5,  6. 

Consideration. 

Failure  cf.    See  Banks  and  Banking,  1;  Failure  of  Consideration,  i. 
Inadequacy  of.    See  Burden  of  Proof,  1;  Value,  2. 
Withdrawal  of  contest  of  will.     See  Contract,  S. 
Returning  on  disaffirmance.    See  Minors,  1. 
Extension  of  time.    See  Notes  and  Bills,  4. 

Conspiracy. 

1.  In  a  suit  for  damages  for  conspiracy  to  swindle,  it  is  the  duty  of  the 

trial  court  to  tell  the  jury  that,  although  evidence  of  the  conspiracy 
had  been  introduced,  still  it  was  the  right  of  the  jury  to  determine 
whether  in  fact  a  conspiracy  had  been  established,  and  if  not  estab- 
lished, then  not  to  consider  the  acts  and  declarations  of  any  one  de- 
fendant as  evidence  against  his  codefendant.  Charge  upon  such  issue 
considered  and  approved.     Weathered  v.  Finley,  50. 

2.  A  conspiracy  to  defraud  in  the  sale  and  purchase  of  land  is  not  neces- 

sarily consummated  when  the  deeds  are  executed.  If  the  original 
purpose  of  the  conspirators  contemplate  other  consequent  and  sub- 
sequent transactions,  then  the  conspiracy  was  not  completed  in  all 
its  parts  until  those  were  done.     Rule  illustrated.    Id. 

Constitution  Cited. 

[Constitution  of  Texas.] 

Article  1,  section  3.  Equal  protection.  Beaumont  Traction  Company  v. 
State,  607. 

Article  3,  section  40.  Special  sessions  of  Legislature.  Stockard  v.  Reid, 
129,  130. 

Article  5,  section  2.  Disqualification  of  judge.  Duncan  v.  Herder,  545, 
546. 

Article  5,  section  18.  Commissioners'  -Court.  Gallup  v.  County  of  Lib- 
erty, 182,  184. 

Article  7,  section  2.    School  land.    Ellicood  v.  Stallcup,  347. 

Article  7,  section  6.  County  school  land.  Gallup  v.  County  of  Liberty, 
182,  187. 

Article  10,  section  7.  Street  railways.  Galveston,  Harrisburg  &  Ban 
Antonio  Ry.  Co.  v.  Houston  Electric  Company,  172. 

[Constitution  of  United  States.] 

Fourteenth  Amendment,  section  1.  Due  process  of  law.  Missouri,  Kan- 
sas &  Texas  Ry.  Co.  of  Texas  v.  Mitcham,  140;  Beaumont  Traction 
Company  v.  State,  607. 

Constitutional  law. 

Control   of  public  highway.     See  Street  Railway,  1,   2,  3. 

1.  The  Act  of  the  Twenty-ninth  Legislature    (Gen.  Laws   1905,  page  372) 

prohibiting  employers  from  issuing  time  checks  to  their  employees 
payable  in  merchandise,  has  been  declared  unconstitutional.  Attoyao 
Riv.  Lumb.  Co.  v.  Payne,  327. 

2.  The  Act  of  the  Thirtieth  Legislature  amending  the  Act  of  the  Twenty- 

ninth  Legislature   (Gen.  Laws,  First  Called  Session,  1907,  page  469) 
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providing  for  the  taxing  of  the  intangible  assets  of  certain  corpora- 
tions, is  not  violative  of  article  V11I,  section  1,  of  the  Constitution  of 
this  State.  Lively  v.  Missouri,  K.  &  T.  Ry.  Co.  of  Texas,  102  Texas, 
545.     Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Hassell,  522. 

3.  The  fact  that  the  son-in-law  of  the  trial  judge  was  the  attorney  for  the 

plaintiff  in  a  damage  suit  and  that  the  fee  of  the  son-in-law  was  con- 
tingent upon  a  recovery,  would  not  disqualify  the  judge  to  try  the 
suit,  nor  render  the  judgment  void  in  that  it  deprived  defendant  of 
its  property  without  due  process  of  law,  and  denied  defendant  the 
equal  protection  of  the  laws  as  guaranteed  by  the  Fourteenth  Amend- 
ment to  the  Constitution  of  the  United  States  and  the  Constitution  of 
this  State.     Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Mitcham,  134. 

4.  The  provisions  of  section  1,  chapter  112,  of  the  General  Laws  of  1903, 

making  it  unlawful  for  street  railway  corporations  to  operate  Btreet 
cars  during  certain  months  without  providing  screens  or  vestibules 
for  the  protection  of  the  motorman,  is  in  violation  of  article  1,  sec- 
tion 3,  of  the  Constitution  of  the  State,  and  of  section  1  of  the  Four- 
teenth Amendment  of  the  Constitution  of  the  United  States,  in  that 
it  imposes  duties  and  restrictions  upon' corporations  operating  electric 
street  cars  that  are  not  imposed  upon  natural  persons,  Arms  or  asso- 
ciations of  persons  engaged  in  the  same  business,  and  said  Act  is 
therefore  unconstitutional  and  void,  and  the  penalties  imposed  thereby 
can  not  be  enforced.  Beaumont  Trac.  Co.  v.  State,  46  Texas  Civ.  App., 
570,  distinguished.     Beaumont  Trac.  Co.  v.  State,  605. 

5.  Said  Act  is  void  also  because  of  the  uncertainty  and  doubt  arising  from 

the  languago  of  the  Act  as  to  what  constitutes  an  offense  thereunder, 
it  being  impossible  to  determine  therefrom  whether  it  was  the  inten- 
tion of  the  Legislature  to  make  each  trip  of  each  car,  or  each  day's 
operation  of  the  cars,  a  separate  offense.  Courts  ought  not  to  be  re- 
quired to  make  a  blind  guess  at  the  intention  of  the  Legislature.    Id. 

6.  The  language  "to  enact  adequate  laws  simplifying  the  procedure  in  both 

civil  and  criminal  trials  in  the  courts  of  this  State"  contained  in  the 
proclamation  of  the  Governor  convening  the  Legislature  in  special 
session,  was  sufficient  under  section  40  of  article  3  of  the  Constitution 
to  confer  authority  upon  the  Legislature  at  said  special  session  to 
enact  the  law  relating  to  contests  arising  under  local  option  elections 
(Acts  1907,  page  447).     Stockard  v.  Reidf  126. 

7.  By  the  provisions  of  article  3397,  Rev.  Stats.,  a  proceeding  to  contest  a 

local  option  election  under  the  Act  of  1907  is  a  "civil  trial."    Id. 

8.  If  an  Act  of  the  Legislature  is  within  the  scope  of  legislative  authority, 

it  must  stand;  nothing  but  a  clear  violation  of  the  Constitution,  a 
clear  usurpation  of  power  prohibited,  will  justify  the  judicial  depart- 
ment in  pronouncing  an  Act  of  the  legislative  department  unconstitu- 
tional and  void.    Id. 

9.  The  Act  of  the  Thirtieth  Legislature   (Gen.  Laws  1907,  page  447)   mak- 

ing an  election  held  and  the  result  declared  by  the  Commissioners' 
Court  binding  unless  contested  within  the  time  prescribed,  and  making 
the  result  of  such  contest  binding  upon  one  not  a  party  to  the  same, 
is  not  contrary  to  or  violative  of  the  Fifth  and  Fourteenth  Amend- 
ments to  the  Constitution  of  the  United  States,  and  is  valid  and  bind- 
ing.   Id. 

Contested  Election. 

Prohibition  under  local  option  law.    See  Constitutional  Law,  6-9. 

Continuance. 

1.  An  application  for  a  second  postponement  of  a  trial  because  of  the  ab- 
sence of  one  of  the  defendants  was  supported  by  the  affidavit  of  de- 
fendant's counsel  in  which  it  was  stated  that  counsel  needed  the 
presence  and  assistance  of  the  absent  defendant  in  conducting  the  de- 
fense, and  that  counsel  had  just  received  a  telegram  from  said  de- 
fendant to  the  effect  that  it  was  impossible  for  him  to  be  present  at 
the  trial  on  account  of  sickness  in  his  family.     There  was  no  aver- 
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ment  that  the  statement  in  the  telegram  was  true,  nor  that  counsel 
could  not  fully  develop  the  defenses  to  the  suit.  Held,  there  was  no 
error  in  overruling  the  application.  City  Loan  d  Tr.  Co.  v.  Sterner, 
517. 

Contract 

Principal  and  agent.    Bee  Agency,  1-18. 
■  Law  of  foreign  State.    See  Damages,  6. 

Loss  of  rents  by  breach  of.    See  Damages,  7. 

Specific  performance  of.    See  Evidence,  2. 

Proof  of  compliance.    See  Evidence,  H,  15. 

Mental  incapacity.    See  Evidence,  31. 

Avoiding  for  fraud.    See  Fraud,  1,  2,  8. 

Between  husband  and  heirs.     See  Husband  and  Wife,  1. 

Employment  of  Burgeon.     See  Master  and  Servant,  1-7. 

Ratification  and  disaffirmance.    See  Minora,  1,  2. 

By  parent  as  to  risks  assumed  by  child.    See  Minors,  3,  4- 

Oral  promise  not  to  enforce.     See  Notes  and  Bills,  1. 

Liability  fixed  by  protest  and  notice.    See  Rotes  and  Bills,  2,  3. 

Extension  of  time.     See  Notes  and  Bills,  4. 

Instruments  construed  together.     See  Notes  and  Bills,  5. 

Acquiescence  and  confirmation.     See  Ratification,  1,  2. 

Sale  of  personal  property.    See  Sales,  1,  2,  3. 

Sale  of  land.     See  Statute  of  Frauds,  1;  Vendor  and  Purchaser,  1-19. 

Discharge  of  Burety.     See  Surety,  1. 

For  prompt  delivery  of  message.     See  Telegraph,  1. 

Purchase  under  agreement  to  convey.     See  Trusts,  /,  2, 

Failure  of  consideration.     See  Banks  and  Banking,  1;  Failure  of  Con- 
sideration, 1. 

Inadequacy  of  consideration.     See  Burden  of  Proof,  1 ;  Value,  2. 

Franchise  of  water  company.  See  Water  Company,  1. 
1*  Where,  in  a  suit  against  a  railroad  company  for  damages  for  personal 
injuries  resulting  in  death,  the  defendant  plead  in  bar  of  the  action  a 
settlement  with  and  a  release  by  the  deceased,  and  the  plaintiff  re- 
plied that  the  settlement  and  release  were  not  binding,  (1)  because 
of  the  mental  incapacity  of  the  deceased  to  understand  the  transac- 
tion, and  (2)  because  the  same  was  made  under  a  mutual  mistake  as 
to  the  gravity  and  extent  of  the  injuries  of  deceased,  evidence  con- 
sidered, and  held  insufficient  to  avoid  the  settlement  and  release.  San 
Antonio  &  A.  P.  Ry.  Co.  v.  Polka,  626. 

2.  Petroleum  oil  which  has  not  been  taken  from  the  land  is  a  part  of  the 

realty,  and  a  contract  which  relates  to  the  boring  and  operation  of 
wells  for  the  purpose  of  procuring  and  severing  such  oil  from  the 
land  is  a  contract  pertaining  to  real  estate.  A  contract  concerning 
the  boring  and  operation  of  oil  wells  considered,  and  held  to  be  a 
conveyance  of  an  interest  in  land.     Staley  <£  Barnsdall  v.  Derden,  142. 

3.  The  withdrawal  by  the  daughter  of  her  pending  contest  of  the  probate 

of  the  will  of  her  mother,  leaving  her  property  to  her  husband,  was 
consideration  for  his  contract  to  pay  to  the  daughter  a  part  of  the 
proceeds  of  the  property,  a  contemplated  sale  of  which  the  probate  of 
the  will  permitted  him  to  consummate.     Parries  v.  Jewell,  199. 

4.  H.  entered  into  a  contract  in  writing  to  sell  to  W.  a  certain  tract  of 

land  at  a  certain  price  and  upon  certain  terms,  the  transaction  to  be 
closed  or  consummated  by  a  certain  date;  this  contract,  together  with 
$1,000,  being  part  of  the  cash  payment  to  be  made,  was  deposited 
with  a  bank  as  a  stakeholder;  at  the  time  named  for  the  consummation 
of  the  transaction,  H.  had  failed  to  perfect  the  title  to  the  land  in- 
volved, and  the  bank,  during  the  absence  of  W.  from  the  county,  paid 
the  $1,000  to  H.;  held,  that  under  the  terms  of  the  contract  W.  was 
not  bound  after  the  date  named  for  closing  the  transaction,  and  that 
the  bank  was  liable  to  W.  for  the  money  paid  to  H.  Hunter  v.  Wal- 
lace, 1. 
Vol.  LVII  Civil— 43, 
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5.  A  contract  involving  the  entrusting  by  one  of  the  management  of  busi- 

ness transactions  to  the  personal  attention  of  another  is  not  capable 
of  assignment  by  the  latter  to  a  third  person  unless  the  former  con- 
sent to  such  substitution.    Stout  &  Hagisr  v.  Williams,  548. 

6.  M.,  owning  a  tract  of  land  on  which  the  site  of  a  new  town  was  located, 

contracted  for  a  sale  thereof  to  S.  &  H.,  who  undertook  to  give  their 
active  attention  to  selling  off  same  to  purchasers.  The  deed  to  S.  & 
H.  was  to  be  placed  in  escrow,  deliverable  on  the  payment  of  the  pur- 
chase price  by  them  out  of  the  proceeds  of  such  sales,  and  M.  had  the 
right  to  forfeit  the  contract  if  they  abandoned  the  prosecution  of 
such  sales  for  ninety  days.  S.  &  H.  contracted  to  transfer  their  con- 
tract with  M.  and  rights  thereunder  to  W.,  and  they  sued  him  for 
damages  from  his  failure  to  comply  with  his  part  of  the  agreement 
for  such  transfer.  Held,  that  the  contract  was  not  assignable  without 
consent  of  M.,  and  plaintiffs  must  show  such  consent  by  M.  to  entitle 
them  to  recover  against  W.;  that  the  failure  to  show  consent  of  M. 
to  such  substitution,  he  having  refused  to  substitute  W.  to  the  contract 
except  upon  terms  different  from  those  made  with  S.  &  H.,  and  which 
W.  refused  to  accept,  was  fatal  to  plaintiff's  right  to  recover,  and  an 
instruction  to  find  for  defendant  was  warranted.    Id. 

7.  Defendant,  who  had  failed  to  perform  his  contract  to  construct  a  build- 

ing for  plaintiff  within  the  time  specified  therein,  the  action  being  for 
damages  by  such  delay,  could  not  show  as  a  defense  that  he  had  told 
plaintiff,  during  the  progress  of  the  work,  that  he  would  shortly  com- 
plete and  deliver  it  upon  notice  from  plaintiff  that  he  desired  to  use 
or  rent  it.  He  could  not,  by  such  course,  impose  on  plaintiff  a  duty 
to  give  such  notice  not  provided  for  by  the  contract,  and  no  doctrine 
of  contributory  negligence  of  plaintiff  in  failing  to  give  notice  to  him. 
to  perform  was  applicable  to  the  case.    Smith  v.  Qunn,  339. 

8.  When  it  is  agreed  between  parties  that  the  decision  of  a  certain  archi- 

tect should  be  final  and  conclusive  as  to  matters  relating  to  the  con- 
struction of  a  building  and  the  compensation  to  which  the  builder  is 
entitled,  in  the  absence  of  fraud,  or  such  gross  mistake  as  would 
necessarily  imply  bad  faith  or  a  failure  to  exercise  an  honest  judg- 
ment, the  decision  of  the  architect  in  the  premises  would  be  binding 
and  conclusive  upon  the  parties  to  the  contract.  Kettler  Brass  Mfg. 
Co.  v.  O'Neil,  568. 
0.  A  building  contract  contained  the  following  agreement:  "All  work  to  be 
executed  to  the  satisfaction  of  the  architect,  both  in  finish  and  de- 
sign." Held,  a  plain  implication  that  the  honest,  fair  judgment  and 
decision  of  the  architect  in  the  premises  would  be  final  and  binding 
on  the  parties.  In  order  to  traverse  or  go  behind  the  decision  of  the 
architect,  there  should  have  been  allegation  and  proof  of  fraud,  collu- 
sion or  mistake  upon  his  part.    Id. 

10.  When  the  plaintiff  in  a  suit  upon  a  building  contract  failed  to  prove  by 

the  architect,  whose  decision  was  to  be  final  in  the  premises,  that  the 
work  had  been  completed  in  accordance  with  the  contract  and  had 
been  accepted  by  said  architect,  he  had  no  just  ground  for  objecting 
to  the  testimony  of  other  architects  as  to  the  condition  of  the 
work.    Id. 

11.  Contract  construed  and  held  to  show  that  the  parties  thereto  intended 

that  the  party  of  the  second  part  should  become  a  special  agent  of 
the  party  of  the  first  part  with  certain  powers  to  sell  the  land  there- 
in described,  and  that  the  same  was  not  intended  as  an  option  to  the 
party  of  second  part  to  buy  the  said  land.    Smith  v.  Pitts,  97. 

12.  A  bid  to  do  certain  work  at  a  certain  price,  an  acceptance  of  the  bid, 

and  notice  to  the  contractor  of  the  acceptance,  constituted  a  complete 
contract;  and,  in  the  absence  of  evidence  that  a  building  committee 
appointed  by  the  employer  had  authority  to  change  the  contract  by  a 
subsequent  agreement  tending  to  excuse  the  contractor  from  a  com- 
pliance with  "the  terms  of  his  contract,  the  admission  of  evidence  that 
such  change  was  made  by  said  committee,  constituted  reversible  error 
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in  a  suit  between  the  contractor  and  the  employer  concerning  the  con- 
tract price.  Palo  Duro  Club  v.  McAlister,  393. 
13.  In  the  absence  of  authority  to  make  such  contract,  one  joint  owner  in  an 
unlocated  land  certificate  is  not  bound  by  a  contract  made  by  another 
joint  owner  whereby  a  part  of  the  land  located  is  given  to  the  locator 
for  his  services.     Hawkins  v.  Bobson,  110. 

Contributory  Negligence. 

Provoking  assault    See  Carriers  of  Passengers,  8,  9. 
Charge  approved.     See  Instructions  to  Juries,  17. 
Car  obstructing  track.     See  Master  and  Servant,  IS. 
Exposing  property  to  fire.     See  Negligence,  S. 
Burden  of  pleading  and  proof.     See  Negligence,  4,  5,  9. 
Choosing  dangerous  method  of  work.     See  Negligence,  6,  7. 
Occupying  dangerous  position.     See  Negligence,  11;  Pleading,  1. 
Proof  insufficient  to  raise  issue.    See  Negligence,  12. 
Discovered  peril.    See  Negligence,  15. 

Conversion. 

Proof  insufficient  to  show.     See  Landlord  and  Tenant,  5. 
Failure  to  show  value  of  property.     See  Value,  1. 

Corporation. 

Service  on  attorney.     See  Citation  in  Error,  1. 

Disposal  of  garbage.     See  Cities,  1. 

Control  over  railway  crossing.    See  Cities,  2,  S. 

Intangible  assets.     See  Constitutional  Law,  2. 

Vestibule  on  street  car.     See  Constitutional  Law,  4- 

Failure  to  pay  franchise  tax.    See  Foreign  Corporation,  1. 

Distribution  of  assets.     See  Receivers,  7. 

Control  over  city  streets.     See  Street  Railways,  1,  2. 

Control  over  highways.     See  Street  Railways,  S,  J. 

Bights  fixed  by  charter.     See  Street  Railways,  5. 

Taxation  of  intangible  property.     See  Taxation,  1,  2. 

1.  When  the  charter  of  a  corporation  provides  that  its  board  of  directors 

shall  be  elected  by  the  stockholders,  and  that  its  office  and  place  of 
business  should  be  at  a  certain  place,  an  election  of  directors  by  the 
existing  board  of  directors  at  a  meeting  held  at  a  place  other  than 
its  place  of  business,  is  illegal  and  void.    Allen  v.  Hutcheson,  71. 

2.  The  acts  of  the  individual  members  of  a  board  of  directors  of  a  corpo- 

ration in  the  purchase  of  land  and  expenditures  of  money  do  not  con- 
stitute the  acts  of  the  corporation,  and  such  individuals  are  respon- 
sible to  the  stockholders  for  losses  occasioned  thereby.     Id. 

3.  The  acts  of  a  board  of  directors  in  appropriating  money  of  the  corpora- 

tion to  the  payment  of  back  salaries  to  themselves,  and  to  the  pur- 
chase of  land  in  which  some  of  the  members  of  the  board  are  inter- 
ested are  illegal  and  void  as  against  the  stockholders.     Id. 

4.  Members  of  a  board  of  directors  of  a  corporation  who  wilfully  expend 

and  disburse  the  money  of  the  corporation  in  violation  of  a  decree  of 
a  court  directing  how  the  money  shall  be  paid  out,  are  personally 
liable  to  the  persons  to  whom  the  decree  directs  the  money  to  be  paid; 
nor  can  this  liability  be  avoided  by  the  passive  nonparticipation  of  a 
member  in  the  action  of  the  board,  when  the  duty  is  expressly  imposed 
upon  such  member  by  said  decree  to  see  that  said  money  is  applied  in 
accordance  with  the  directions  of  the  decree.    Id. 

Corpie, 

Delay  in  transportation.    See  Damages,  4,  5. 

Costs. 

Judgment  against  receiver.    See  Receiver,  k. 
Plaintiff  entitled  to  nominal  damages.     See  Remittitur,  1. 
1.  Where,  in  a  suit  of  trespass  to  try  title,  the  defendant  lost  one-half  of 
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the  land  In  controversy  by  his  failure  to  dispossess  adverse  occupants, 
he  is  entitled  to  recover  over  against,  his  warrantor,  who  had  been 
vouched  in,  only  one-half  of  the  costs  of  the  trial  which  were  adjudged 
against  him  in  favor  of  the  plaintiff.     Schicarz  v.  Jones,  603. 

2.  Plaintiff,   suing   in   one  action   numerous   defendants   residing  in   various 

counties,  furnished  the  district  clerk  printed  copies  of  the  petition  for 
service  upon  them;  these  as  furnished  required  some  pasting  of  printed 
corrections  and  filling  of  blanks  by  hand,  and  a  part  of  the  printing 
bill  was  paid  by  the  clerk;  but  the  latter  agreed  to  charge  plaintiff 
with  costs  therefor  under  section  2  of  the  Act  of  March  12,  1901, 
Laws  Twenty-seventh  Legislature,  p.  24,  as  in  case  where  the  copies 
were  furnished  by  plaintiff  and  merely  examined  and  certified  by  the 
clerk,  instead  of  the  fee  allowed  him  in  section  1  for  making  the 
copies.  Held,  that  the  clerk  was  estopped  by  such  agreement  from 
taxing  as  costs  against  defendants,  who  had  been  cast  in  the  suit,  the 
fees  allowed  him  by  section  1  of  such  Act,  for  making  certified  copies 
of  the  petition  for  service  on  defendants.  Wichita  M.  &  Elev.  Co.  v. 
State,  165. 

3.  Where  plaintiff  has  judgment  the  defendant  is  taxable  for  costs  incurred 

by  plaintiff,  only  in  the  amount  for  which  plaintiff  was  liable.     Id. 

4.  Where  the  judgment  appealed  from  is  reformed  and  affirmed  the  appel- 

lees were  liable  for  costs,  and  being  minors  it  was  proper  to  direct 
the  payment  of  such  costs  out  of  the  sum  recovered  by  them.  Parrim 
v.  Jewell,  200. 
6.  Where  plaintiff,  on  appeal  by  defendant  from  Justice  Court,  recovered 
judgment  for  a  less  amount  than  in  the  court  below,  with  all  costs  of 
both  courts,  it  will  not  be  presumed  that  reasons  existed  for  departing 
from  the  rule  prescribed  by  the  statute  (Rev.  Stats.,  arts,  1436,  1438) 
in  the  absence  of  any  showing  in  the  record  of  the  grounds  for  so  ad- 
judging the  costs.  The  right  secured  to  appellant  is  a  valuable  one, 
not  to  be  disregarded  by  the  appellate  court  without  proper  cause,  nor 
without  stating  the  reasons  therefor  so  as  to  enable  their  sufficiency 
to  be  reviewed.    St.  Louis  S.  W.  Ry.  Co.  of  Texas  v.  King,  583. 

Cotenantf. 

Cutting  and  removing  timber.     See  Tenants  in  Common,  1. 
Conveyance  of  specified  portion.     See  Tenants  in  Common,  2,  8. 

Counties. 

Employment  of  attorney.     See  County  Attorney,  1,  2,  S,     . 

County  Attorney. 

1.  Under  the  provisions  of  articles  2495c,   2495d   and   2495f,   Sayles'    Civ. 

Stats.,  a  county  attorney  is  entitled  to  retain  all  fees  and  commissions 
collected  by  him  in  his  official  capacity  until  the  sum  of  such  fees  and 
commissions  equals  the  maximum  amount  allowed  him  by  law.  Until 
such  time  the  county  has  no  interest  in  them,  and  in  a  suit  against 
a  county  attorney  and  his  bondsmen  to  recover  certain  fees  collected 
and  retained  by  the  county  attorney,  it  must  be  alleged  and  proved 
that  at  the  time  the  county  attorney  appropriated  such  fees  he  had 
then  collected  the  maximum  amount  allowed  him  by  law.  Lattimore 
v.  Tarrant  County,  610. 

2.  A  County  Commissioners'  Court  may  lawfully  employ  a  county  attorney 

to  represent  the  interests  of  their  county  in  any  cause  in  which  such 
duty  is  not  enjoined  upon  him  by  law,  and  pay  him  a  reasonable 
'  compensation  therefor  over  and  above  the  maximum  amount  allowed 
him  by  law.  Jn  such  case  article  299,  Sayles  Civ.  Stats.,  has  no  ap- 
plication. The  burden  is  upon  the  party  attacking  the  action  of  the 
court  in  allowing  extra  compensation  in  such  case  to  prove  that  the 
allowance  was  unlawful.     Id. 

3.  Because  article  300,  Sayles'  Civ.  Stats.,  makes  it  the  duty  of  a  county 

attorney  to  institute  the  necessary  legal  proceedings  against  a  county 
official  for  malfeasance  in  the  matter  of  collecting  or  safe-keeping  the 
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public  funds,  the  Commissioners'  Court  has  no  authority  to  agree  to 
give  a  county  attorney  extra  compensation  for  his  services  in  such 
matter.    Id. 

County  Court. 

Injunction  affecting  real  property.     See  Jurisdiction,  2. 

Amount  in  controversy.    See  Jurisdiction,  8. 

Appeals  from  Justice  Court.     See  New  Cause  of  Action,  2-5. 

County  School  Land. 

Sale  by  Commissioners'  Court.     See  Agency,  4-8. 

Courts,  Commissioners'. 

Sale  of  county  school  land.     See  Agency,  4-8. 
Employment  of  attorney.     See  County  Attorney,  2,  S. 
Judgment  against;     See  Judgment,  1. 
Formation  of  school  district.     See  School  District,  1-4. 
Street  railway  on  highway.     See  Street  Railways,  S,  4»  5. 

Courts,  County. 

Injunction  affecting  real  property.     See  Jurisdiction,  2. 

Amount  in  controversy.     See  Jurisdiction,  S. 

Appeals  from  Justice  Court.     See  New  Cause  of  Action,  2-5, 

Courts,  Federal. 

Waiver  of  right  of  removal.    See  Removal  of  Causes,  1. 

Courts,  Justice. 

Adjudging  costs  on  appeal  from.    See  Costs,  5. 

Amendment  of  pleading  on  appeal.    See  New  Cause  of  Action,  2-5, 

Pleadings  in.    See  Pleading,  6,  7. 

Covenants. 

Recovery  against  warrantor.     See  Costs,  1. 

Agreement  to  warrant  title.     See  Vendor  and  Purchaser,  1. 

1.  A  covenant  of  title  is  not  broken  by  adverse  title  acquired  by  limitation 

against  the  grantee  after  the  execution  of  the  conveyance  and  cove- 
nant.   Schwarz  v.  Jones,-  603. 

2.  In  the  absence  of  evidence  that  there  is  any  difference  in  the  quality  and 

value  of  the  land,  a  warrantor  is  liable,  in  case  the  title  to  only  a 
part  of  the  land  fails,  for  such  proportion  of  the  entire  purchase 
money  paid  as  the  portion  of  the  land  lost  bears  to  the  whole  tract 
conveyed.    Id. 

Cross  Action. 

• 

Citation  on.    See  Married  Woman,  1. 

1.  Where,  in  a  suit  against  the  maker  and  endorser  of  a  promissory  note 

the  maker  fails  to  appear  and  judgment  is  rendered  against  him  by 
default,  the  court  is  without  jurisdiction  to  render  judgment  awarding 
relief  prayed  for  by  the  endorser  over  against  the  maker  in  the  ab- 
sence of  service  of  citation  upon  the  maker  on  such  cross-plea;  and 
upon  appeal  service  of  citation  or  appearance  by  the  maker  must  be 
shown  otherwise  than  by  recitals  in  the  judgment.  May  hew  i\  Ear- 
rell,  510. 

2.  In   a   suit   against   the  maker   and  endorser   of   a   promissory   note,   the 

maker  failed  to  appear  and  judgment  was  rendered  against  him  by 
default;  the  endorser  answered,  among  other  things,  that  certain  poli- 
cies of  fire  insurnnee  had  been  hypothecated  by  the  maker  with  the 
plaintiff  as  security  for  the  payment  of  the  note;  that  the  property  on 
which  the  policies  were  issued  had  been  destroyed  by  fire,  and  prayed 
that  the  plaintiff  be  required  to  exhaust  said  security  before  execution 
should  issue  against  the  endorser;  plaintiffs  pleading  contained  no  al- 
legation or  prayer  concerning  said  security.     Held,  because  the  record 
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failed  to  show  any  citation  to  the  maker  upon  the  cross-plea  of  the 
endorser,  the  court  was  without  authority  to  decree  a  foreclosure  of 
the  lien  upon  the  policies  of  insurance  as  against  the  maker  of  the 
note  in  whose  favor  they  were  issued.    Id. 

Cross-Examination. 

Contributory  negligence  developed  by.    See  Negligence,  5. 

Crossings. 

Control  of  city  council.    See  Cities,  2,  8. 

Railway  and  street  railway.     See  Street  Railways,  k- 

Custom. 

Manner  of  doing  work.    See  Negligence,  11. 

Damages. 

Unliquidated  claim.     See  Administration,  1. 

Notice  of  special  injury.    See  Carriers  of  Ooods,  11;  Telegraph,  5. 

Interest  where  claim  is  offset.     See  Interest,  1. 

Failure  to  give  possession  of  premises.    See  Landlord  and  Tenant,  1,  2. 

Value  of  use  of  rented  premises.     See  Landlord  and  Tenant,  J. 

Bight  to  nominal  recovery.     See  Remittitur,  1. 

Refusal  of  purchaser  to  receive.    See  Sale,  1. 

Election  of  remedies  by  seller.     See  Sale,  2. 

Language  actionable  per  se.    See  Slander,  2. 

Mental  suffering.     See  Telegraph,  2,  S. 

On  rescission  of  sale.     See  Vendor  and  Purchaser,  19. 

1.  In  a  suit  by  a  vendor  against  a  vendee  to  rescind  a  sale  of  land,  the 

vendor  is  not  entitled  to  recover  attorney's  fees  as  actual  damages. 
Thouron  v.  Skirvin,  106. 

2.  Exemplary  damages  can  not  be  recovered  unless   plaintiff  is   shown   to 

have  sustained  actual  damages.    Id. 

3.  Where  plaintiff  sued  for  loss  of  the  rental  value  of  a  building  during  the 

period  of  defendant's  delay  in  performance  of  his  contract  to  construct 
it  within  a  given  time,  not  for  loss  of  its  use  in  his  own  business, 
evidence  that  plaintiff  had  gone  out  of  business  and  did  not  need  it 
for  his  own  use  was  irrelevant  in  defense,  and  was  improperly  ad- 
mitted.    Smith  v.  Ounn,  330. 

4.  In  an  action  for  mental  suffering  caused  by  delay  in  transporting  the 

corpse  of  plaintiff's  wife,  it  was  improper  to  admit  plaintiff's  testi- 
mony that  the  conductor  told  him  that  the  body  was  on  the  same 
train  in  which  he  was  then  traveling  toward  the  place  for  interment, 
it  being  on  another  and  later  train,  which  fact  he  first  discovered  on 
reaching  the  destination.  Such  misstatement  did  not  tend  to  aggra- 
vate his  mental  suffering — rather  the  contrary.  Missouri,  K.  2  T.  Ry. 
Co.  v.  Vandiver,  470. 

5.  Plaintiff  suing  for  damages  by  delay  in  the  transportation  of  the  body 

of  his  wife  by  rail  to  the  place  of  interment,  could  not  recover  by 
reason  of  mental  suffering  sustained  by  his  daughter  and  sister-in-law 
by  reason  of  such  delay,  and  evidence  thereof  was  improperly  ad- 
mitted.   Id. 

6.  The  law  of  the  State,  from  which  a  telegram  is  sent,  determines  whether 

or  not  the  complaining  party  is  entitled  to  recover  damages  for  men- 
tal anguish,  though  the  place  of  delivery  and  the  negligence  in  re- 
spect thereto  were  in  another  State.    Western  U.  Tel..  Co.  v.  Parsley,  8. 

7.  Where  the  owner  of  a  building  lost  an  opportunity  to  rent  the  same 

through  the  negligence  of  a  telegraph  company  to  deliver  a  message, 
it  was  the  duty  of  the  owner  to  use  reasonable  diligence  to  find  an- 
other responsible  tenant  during  the  term  of  the  lost  lease.  Western 
U.  Tel.  Co.  v.  Williams,  267. 

8.  Where   a   contract   did   not   stipulate  when   the   construction   of  certain 

tanks  should  be  completed,  and  there  was  no  evidence  that  they  were 
not  completed  within  a  reasonable  time,  the  court  properly  refused  to 
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instruct  the  jury  that  the  owner  was  entitled  to  damages  if  the  tanks 
were  not  completed  in  a  reasonable  time.  Btark  Grain  Co.  v.  Harry 
Bros.  Co.,  530. 
9.  Where  a  contractor  undertook  to  erect  only  portions  of  an  elevator  plant 
under  contracts  executed  at  different  times  and  for  different,  separate 
and  distinct  portions  thereof,  the  measure  of  damages  for  failure 
to  complete  his  contract  within  a  reasonable  time  would  be  the 
rental  value  of  the  building  during  the  delay,  and  not  the  profits  that 
the  owner  might  have  made  during  such  time.     Id. 

10.  If  at  the  time  a  contract  for  the  sale  of  personalty  is  made  the  vendor 

has  notice  that  the  goods  are  being  purchased  for  sale  in  a  particular 
market,  or  to  be  supplied  in  pursuance  of  a  particular  contract,  he 
may  reasonably  be  deemed  to  have  made  the  contract  in  contemplation 
of  that  purpose  and  to  have  assumed  the  risks  thereby  entailed,  then 
if  he  breaks  the  contract,  the  Iosb  thereby  caused,  if  not  too  remote 
and  uncertain,  will  be  the  measure  of  damage.  Kirby  Lumb.  Co.  v. 
Cummings  d  Co.,  201. 

11.  Where  the  testimony  showed  that  plaintiff  was  simply  delayed  in  filling 

an  order  for  work  by  reason  of  the  failure  of  defendant  to  promptly 
deliver  a  carload  of  coke,  but  that  the  order  was  subsequently  filled 
and  no  loss  of  profit  resulted  from  the  delay,  the  testimony  was  insuffi- 
cient to  support  a  verdict  for  special  damages  because  of  said  delay. 
Texarkana  d  Ft.  8.  Ry.  Co.  v.  Neches  Iron  Works,  249. 

12.  The  measure  of  damages   to   the  proprietor  of   land  by  maintaining  a 

dumping  ground  for  city  garbage,  constituting  a  nuisance  upon  ad- 
joining premises,  is  not  the  difference  in  the  value  of  his  premises 
without  the  nuisance  and  that  with  the  nuisance  maintained  and  con- 
sidered as  permanent,  but  the  depreciation  in  its  rental  value  while 
the  nuisance  was  so  maintained,  where  it  consisted  not  in  injury  to 
the  soil,  but  in  offensive  odors  rendering  use  of  the  residence  and  cul- 
tivation of  the  soil  unwholesome  and  disagreeable,  and  the  nuisance 
was  capable  of  abatement,  and  plans  were  being  carried  out  by  the 
city  for  decreasing  or  putting  an  end  to  it.  City  of  Paris  v.  Jenkins, 
383. 

13.  Where  plaintiff's  pleading   seeks   recovery   for   damages   to   his   property 

only  on  the  basis  of  its  permanent  depreciation  by  an  unabatable 
nuisance,  there  can  be  no  recovery  for  mere  temporary  injury,  gov- 
erned by  a  different  measure  of  damages.     Id. 

14.  Where  personal  injuries  to  a  minor  do  not  result  in  death,  the  measure 

of  damages  to  a  parent  is  the  diminution  in  the  value  of  the  minor's 
services  during  minority,  together  with  such  expenses  by  the  parent  as 
may  have  been  rendered  necessary  by  the  injury.  The  right  of  action 
for  all  other  damages  resulting  from  the  injury  after  the  minor  ar- 
rives at  age  belongs  to  him,  and  an  action  can  not  be  maintained 
therefor  by  the  parent  Gulf,  C.  A  S.  F.  Ry.  Co.  v.  Hall,  35  Texas 
Civ.  App.,  535,  limited.     Pacifio  Exp.  Co.  v.  Watson,  111. 

15.  In  a  suit  by  a  husband  against  a  railroad  company  for  damages  for  per- 

sonal injuries  to  his  wife,  the  plaintiff  proved  by  medical  experts  that 
if  the  wife  was  not  in  a  situation  to  have  a  change  of  scenery  and  the 
like  to  divert  her  mind,  her  chances  for  recovery  would  be  less  than 
under  more  favorable  circumstances.  Held,  the  testimony  was  not  sub- 
ject to  the  objection  that  plaintiff  could  not  recover  damages  which 
could  be  reasonably  avoided  by  proper  care  and  attention.  Interna- 
tional d  0.  N.  R.  Co.  v.  Sandlin,  151. 

16.  A  recovery  of  damages  in  the  sum  of  $10,000  in  favor  of  the  widow, 

children  and  mother,  sustained  as  not  excessive  in  case  of  death  by 
defendant's  negligence  of  a  locomotive  fireman,  twenty-nine  years  of 
age,  having  a  life  expectancy  of  thirty-six  years,  and  earning  from 
$50.00  to  $75.00  per  month.  St.  Louis  8.  W.  Ry.  Co.  of  Texas  v. 
Bolt,  19. 

17.  A  verdict  for  $995  held  excessive  under  the  evidence  in  a  suit  by  a  pas- 

senger against  a  railroad  company  for  alleged  insulting  language  used 
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by  the  conductor  of  defendant  towards  plaintiff.  Texas  d  N.  0.  R. 
Co.  v.  Marshall,  538. 

18.  In  a  suit  for  damages  for  shame  and  mental  anguish  suffered  by  a  fe- 

male passenger  by  reason  of  the  exposure  of  her  lower  limbs  while 
being  ejected  from  a  passenger  train,  evidence  considered,  and  held 
insufficient  to  support  a  verdict  for  $1,250,  and  remittitur  of  $750  re- 
quired.   International  d  O.  A7.  R.  Co.  v.  Hood,  497. 

19.  Interest  is  recoverable  as  an  element  of  damages  for  breach  of  a  verbal 

contract,  and  it  is  not  reversible  error  to  direct  its  allowance.  Wells, 
ExW,  v.  Hobbs,  375. 

Dangerous  Goods. 

Transportation  by  railway.    See  Carriers  of  Goods,  7-10. 

Death. 

Recovery  by  widow  and  children.     See  Damages,  16. 
Action  surviving  to  heir.     See  Parties,  8. 

Decedent. 

Testimony  as  to  transactions  with.     See  Evidence,  21-26. 

Declarations. 

By  assignor  of  land  certificate.     See  Evidence,  8. 

By  agent  to  establish  authority.    See  Harmless  Error,  8. 

Deeds. 

Inadequacy  of  consideration.     See  Burden  of  Proof,  1. 

Proof  to  identify  land.     See  Description,  1. 

Right  to  rescind.     See  Failure  of  Consideration,  1. 

Conclusions  of  fact  and  law.    See  Findings,  1. 

Gift  by  husband  to  wife.     See  Fraudulent  Conveyance,  1,  2,  8. 

Conveyance   of    title    or   option.      See   Limitation,   2.- 

Defective    registration.      See   Limitation,    8. 

Conveyance  of  undivided  interest.     See  Limitation,  4. 

Conveyance   by   quit   claim.      See   Limitation,   5. 

Sale  for  taxes.     See  Limitation,  6. 

Disaffirmance  and  ratification.     See  Minors,  2. 

Presumption  of  conveyance.     See  Presumption,  1. 

Acknowledgment  before  unauthorized  officer.    See  Recorded  Deed,  1,  £. 

Conveyance  by  co tenant.     See  Tenants  in  Common,  2. 

Mistake  in  boundaries.     See  Trespass  to  Try  Title,  2. 

Conveyance  of  unsold  balance.     See  Trespass  to  Try  Title,  8. 

Agreement  to  make  conveyance.     See  Vendor  and  Purchaser,  1. 

Reservation  of  express  lien.    See  Vendor  and  Purchaser,  4. 

Contracts  construed  together.     See  Vendor  and  Purchaser,  6. 

Conveyance  of  growing  timber.     See  Vendor  and  Purchaser,  11. 

Rescission  of  sale.     See  Vendor  and  Purchaser,  16. 

1.  When  an  actual  survey  is  necessary  to  develop  the  fact  that  the  field 

notes  in  a  deed  do  not  close,  and  that  a  call  must  be  added  in  order 
to  include  the  number  of  acres  which  the  grantor  intended  to  convey, 
the  ambiguity  is  a  latent  one  and  may  be  corrected  by  parol  evi- 
dence.    Snoac  v.  Gallup,  573. 

2.  A  deed  which  recites  the  payment  of  the  consideration  by  a  certain  party 

and  covenants  to  defend  the  title  against  all  claims  to  said  party,  his 
heirs  and  assigns,  sufficiently  designates  the  grantee  in  the  deed.     Id. 

3.  A  deed  which   described  the  land  conveyed  as   an  undivided  number   of 

acres  (giving  the  number)  out  of  a  larger  grant  which  is  described 
and  clearly  identified,  and  which  also  described  the  interest  conveyed 
as  an  undivided  one-eighth  interest  of  the  larger  grant,  sufficiently  de- 
scribed the  land  conveyed.     Merriman  v.  Blalack,  270. 

Default. 

Action  on  defendant's  cross  plea.     See  Cross  Action9  1,  £, 
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In  delivery  of  freight.    See  Carriers  of  Goods,  11. 
In  performance  of  agreement.     See  Contract,  7. 
In  transportation  of  corpse.     See  Damages,  4,  5. 
In  delivery  of  message.     See  Telegraph,  1,  2. 

Delivery. 

Of  property  for  shipment.    See  Carriers  of  Goods,  1. 
In  damaged  condition.     See  Carriers  of  Goods,  2, 
Of  dangerous  property.    See  Carriers  of  Goods,  7. 
Delay  after  transportation.     See  Carriers  of  Goods,  11, 
Tender  of  property  sold.     See  Sales,  1. 
Election  of  remedy  by  purchaser.     See  Sales,  2. 
Failure  of  purchaser  to  select.     See  Sales,  S. 
Delay  in  delivering  message.     See  Telegraph,  1. 

Demand. 

Request  not  equivalent  to.     See  Carriers  of  Passengers,  4. 

Of  trial  by  jury.     See  Jury,  1. 

Delay  in  prosecuting  rights.     See  Stale  Demand,  i,  2. 

Demurrer. 

Reducing  demand  below  jurisdiction.     See  Amount  in  Controversy,  1, 

Deposit. 

Protecting  time  acceptance.     See  Banks  and  Banking,  1. 

Of  money  in  court.     See  Fundamental  Error,  1. 

Of  jury  fee.  See  Jury,  1, 
1.  Where  money  tendered  by  defendant  after  suit  brought  by  depositing  it 
in  the  registry  of  the  court  was  not  credited  to  him  or  its  disposition 
otherwise  determined  by  the  judgment,  he  was  not  prejudiced  by  such 
omission,  since  the  deposit  was  thereby  left  subject  to  his  control,  and 
he  might  withdraw  it  and  pay  it  on  the  judgment.  Hamilton  v.  Keg- 
ley,  159. 

Depositions. 

1.  The  caption  to  the  deposition  of  a  witness  was  as  follows:  "Pursuant  to 
the  attached  commission  and  interrogatories,  I,  E.  A.  Boyd,  a  notary 
public  within  and  for  the  county  of  Pittsburg,  State  of  Oklahoma, 
summoned  before  me  Dr.  W.  C.  Graves,  who  being  first  duly  sworn  to 
testify  the  truth,  the  whole  truth  and  nothing  but  the  truth,  testified 
as  follows:"  then  followed  the  answers  of  the  witness  to  the  direct 
and  cross-interrogatories,  duly  signed  by  him,  to  which  the  officer  at- 
tached his  jurat  as  follow?:  "Subscribed  and  sworn  to  before  me  this 
5th  day  of  September,  1008.  My  commission  expires  March  31,  1911. 
(Signed)  E.  Allen  Boyd."  Attached  to  the  deposition  was  the  follow- 
ing certificate:  "I,  E.  Allen  Boyd,  -a  notary  public  in  and  for  Pitts- 
burg County,  Oklahoma,  do  hereby  certify  that  the  above-named  Dr. 
W.  C.  Graves,  the  witness  whose  name  is  subscribed  to  the  foregoing 
depositions,  was  by  me  first  duly  sworn  to  testify  the  truth,  the  whole 
truth  and  nothing  but  the  truth,  in  the  case  mentioned  in  the  caption, 
and  that  the  deposition  by  him  subscribed  was  reduced  to  writing 
upon  a  typewriter  by  me  in  the  presence  of  said  witness,  and  the 
same  was  subscribed  by  him  in  my  presence,  said  deposition  being  taken 
upon  the  attached  direct  and  cross- inter  rogatories  and  pursuant  to  the 
attached  commission  .  .  .  (Signed)  E.  Allen  Boyd,  Notary  Pub- 
lic." Held,  said  deposition  should  have  been  quashed  on  motion  on 
the  ground  that  the  officer  before  whom  they  were  taken  did  not  cer- 
tify that  the  answers  were  sworn  to  before  him  by  the  said  witness. 
Missouri,  K.  A  T.  Ry.  Co.  v.  Hennessey,  20  Texas  Civ.  AppM  316,  held, 
not  in  accord  with  the  decisions  of  the  Supreme  Court.  Missouri,  J£, 
<6  T.  Ry.  Co.  of  Texas  v.  Graves^  390, 
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Description. 

Latent  ambiguity.    See  Deed,  1. 

Designation  of  grantee.    See  Deed,  ft. 

Of  undivided  interest.    See  Deed,  3, 

Of  land  threatened  with  waste.    See  Pleading,  3. 

Of  land  sought  to  be  recovered.'  See  Pleading,  4. 

Conveyance  of  unsold  balance.  See  Trespass  to  Try  Title,  3. 
1.  To  support  a  plea  of  limitation  and  to  identify  and  render  definite  the 
description  of  land  in  a  registered  deed,  resort  may  be  had  to  a  de- 
cree of  partition  in  the  District  Court,  although  the  same  is  not  re- 
corded in  the  county  clerk's  office  as  provided  by  article  4649,  Rev. 
Stats.,  in  the  same  way  and  to  the  same  extent  as  to  a  recorded  deed. 
The  prohibitions  of  said  article  have  no  application  in  such  case. 
Kimbell  v.  Powell,  57. 

Director. 

Election  of.    See  Corporation,  1. 

Acts  of  individual  members.    See  Corporation,  2. 

Acting  where  interested  in  transaction.     See  Corporation,  3. 

Violation  of  decree  of  court.    See  Corporation,  4. 

Disaffirmance. 

Of  conveyance.     See  Minors,  1,  2, 

Discovered  Peril. 

Proof  authorizing  submission.     See  'Negligence,  H. 
Contributory  negligence  no  defense.     See  Negligence,  15, 
Degree  of  care  required.     See  Negligence,  16, 

Disqualification  of  Judge. 

Kinship  to  attorney.  See  Constitutional  Late,  S. 
1.  One  of  the  parties  to  a  suit  for  debt  and  foreclosure  was  a  widow  who 
sued  as  survivor  of  the  community;  the  debt  sued  on  belonged  to  the 
community  estate  of  herself  and  her  deceased  husband;  the  daughter 
of  said  widow  by  her  deceased  husband  was  the  daughter-in-law  of 
the  trial  judge.  Held,' the  trial  judge  was  disqualified  by  reason  of 
his  relationship  to  the  daughter-in-law  to  hear  an  application  for  in- 
junction to  stay  a  sale  of  property  under  the  judgment  for  fore- 
closure, and  also  to  hear  a  motion  to  dissolve  the  injunction  when 
granted  by  another  judge.    Duncan  v.  Herder,  542. 

Descent  and  Distribution. 

Setting  apart  homestead.     See  Homestead,  7. 

District  Clerk. 

Making  copies  of  petition.     See  Costs,  2,  3. 

Easement. 

1.  The  owner  of  a  pass-way  easement  across  a  strip  of  land  has  the  right  to 
repair  the  fences  around  said  land  when  they  fall  into  decay,  so  as 
to  prevent  his  cattle  when  passing  over  said  land  from  trespassing 
upon  the  adjoining  cultivated  land  of  the  owner  of  the  fee,  and  so 
maintain  the  full  use  and  enjoyment  of  the  easement.  The  rights  of 
the  owner  of  an  easement  are  paramount,  to  the  extent  of  the  grant, 
to  those  of  the  owner  of  the  fee.     Murray  v.  Dickson,  620. 

Eleotion  of  Remedies. 

By  seller  when  purchaser  refuses  to  receive  and  pay.     See  Sale,  2. 
By  demand  for  payment  of  purchase-money  notes.     See  Vendor  and  Pur- 
chaser, 15. 

Elections. 

Contest  of  local  option  election.     See  Constitutional  Law,  6-9. 
For  creation  of  school  district.     See  Ffchool  District,  1,  5. 
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Enclosure. 

Extending  beyond  boundary.    Bee  Limitation,  7. 

Equity. 

Delay  in  enforcing  demand.    See  Stale  Demand,  1,  2. 

Rights  of  third  parties.    See  Vendor  and  Purchaser,  16. 

Subsequent  lienholders  and  purchasers.     See  Vendor  and  Purchaser,  18. 

Error. 

Service  of  citation  in  error.     See  Citation  in  Error,  1. 

Credit  for  money  paid  into  registry  of  court.     See  Fundamental  Error,  1. 

Absence  of  assignment.    See  Practice  on  Appeal,  7. 

Proper  presentation  in  brief.    See  Practice  on  Appeal,  9. 

Not  ground  for  reversal.     See  Argument  of  Counsel,  1;  Evidence,  6,  1; 

Harmless  Error,  1-4;  Practice  on  Appeal,  9,  19;  Receivers,  4. 
Judgment  without  pleading.    See  Practice  on  Appeal,  20, 

Estates  of  Decedents. 

Presentation  of  claim.     See  Administration,  I. 
Descent  and  distribution.     See  Homestead,  7. 
Conveyance  of  interest  in.     See  Value,  2. 
Probate  of  will.     See  Wills,  1-10. 

Estoppel. 

By  retaining  purchase  money.    See  Agency,  6. 

By  demand  of  assignor.     See  Agency,  11. 

Acquiescence  in  proceedings  of  arbitrators.    See  Arbitration  and  Award,  1. 

Agreement  for  locative  interest.     See  Contract,  IS. 

Agreement  for  taxing  costs.     See  Costs,  2. 

1.  The  fact  that  the  maker  of  acceptances  having  the  right  to  rescind  for 

fraud  the  contract  of  sale  for  which  they  were  given  paid  two  of 
them  before  the  fraud  was  discovered  or  while  making  an  effort  to 
adjust  the  dispute  over  them,  will  not  preclude  him  from  urging  his 
defense  against  the  other  acceptances.  Johnson  County  Bav.  Bk.  v. 
Renfro,  160. 

2.  One  who  purchased  land  without  actual  notice  of  its  previous  conveyance 

to  another  whose  deed  was  recorded  though  defectively  acknowledged, 
being  informed  of  the  existence  thereof,  made  claim  against  his 
grantor  on  the  ground  that  he  acquired  no 'title,  and  received  and 
cashed  the  grantor's  check  for  money  "in  full  settlement"  for  the  land, 
which  however  he  did  not  reconvey.  Held,  that  he  was  concluded 
thereby  and  estopped  from  recovering  the  land  as  an  innocent  pur- 
chaser against  those  holding  it  under  the  previous  conveyance,  though 
offering  to  return  to  his  grantor  the  money  paid  by  him  in  settle- 
ment.    Abernathy  v.  Pickett,  652. 

Eviction. 

On  failure  to  pay  rent.    See  Landlord  and  Tenant,  S. 

Evidence. 

Fraud  in  procurement  of  deed.     See  Burden  of  Proof,  1-^. 

Burden  of  proving  negligence.    See  Carriers  of  Goods,  1,  2,  9. 

Acts  of  co-conspirators.     See  Conspiracy,  1. 

Performance  of  agreement.     See  Contract,  10. 

Subsequent  change  of  agreement.     See  Contract,  12. 

Loss  of  rents.     See  Damages,  S. 

Efforts  to  reduce  damages.    See  Damages,  15. 

Latent  ambiguity.     See  Deed,  1. 

Certificate  of  officer.     See  Depositions,  1. 

Identifying  land  described.     See  Description,  1. 

Laws  of  another  State.     See  Foreign  Law,  1,  2,  S. 

Improper !v  admitted.     See  Harmless  Error,  2,   S;   Practice   on  Appeal. 

15,  16/ 
Yield  and  value  of  crop.    See  Landlord  and  Tenant,  2. 
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Validating  unlawful  act.    See  School  District,  J. 
Proving  mistake  in  boundary.     See  Trespass  to  Try  Title,  2, 
Identifying  unsold  balance.    See  Trespass  to  Try  Title,  S. 
Action  upon  account.    See  Verified  Account,  1. 
Revocation  of  will.     See  Wills,  5,  6. 

1.  Circumstances    which    considered    separately    may    have    little    probative 

force,  may  have,  in  combination,  a  material  bearing  on  the  issues, 
and  be  therefore  admissible.     Smith  v.  Qunn,  339. 

2.  Where,  in  a  suit  for  the  specific  performance  of  a  contract  for  the  con- 

veyance of  land,  the  defendant  pleads  that  the  plaintiff  had  abandoned 
the  contract  before  suit  was  filed,  evidence  to  the  effect  that  plaintiff 
was  in  possession  of  the  land,  and  had  made  improvements  thereon, 
was  relevant  and  admissible  in  rebuttal.     Durham  v.  Breathwit,  38. 

3.  If  a  witness  under  examination  makes  a  statement  about  an  entirely  im- 

material matter,  it  is  not  admissible  to  show,  for  the  purpose  of  im- 
peaching him,  that  such  testimony  is  not  true.  Texas  d  if.  0.  R.  Co, 
v.  Marshall,  538. 

4.  The  following  interrogatory:     "Did  said  train  auditor  abuse  or  lay  hands 

on  or  otherwise  assault  plaintiff  in  any  manner,  or  did  he  not  do  so" 
held  leading,  in  that  it  suggests  one  of  the  crucial  issues  in  the  case 
on  trial,  and  called  for  the  conclusion  of  the  witness  on  the  issue,  and 
the  alternative  form  in  which  it  was  put  did  not  free  it  of  said  objec- 
tionable features.     Williamson  v.  Chicago,  R,  I,  d  G.  Ry.  Co.,  502. 

5.  When  a  defendant  is  introduced  as  a  witness  by  the  plaintiff,  and  the 

interests  of  the  defendant  necessarily  place  him  in  hostility  to  the 
plaintiff,  the  positions  of  the  parties  are  changed  in  the  matter  of 
propounding  leading  questions;  the  plaintiff  should  be  permitted  to 
propound  leading  questions,  and  the  defendant's  counsel  should  not  be 
permitted  to  do  so.    Rockwell  Bros,  d  Co,  v.  Hudgens,  505. 

6.  The  exclusion  of  an  original  petition,  when  offered  as  evidence  by  a  de- 

fendant in  a  suit  for  damages,  is  not  reversible  error  when  no  material 
difference  appears  in  the  allegations  as  to  the  injuries  in  said  pleading 
and  the  petition  on  which  the  case  was  tried.  Missouri,  K.  d  T,  Rg. 
Co.  v.  Mitcham,  134. 

7.  The  admission  of  improper  evidence  over  objection,  by  the  court  trying  a 

cause  without  a  jury,  will  be  held  cause  for  reversal  where  it  is  not 
shown  to  have  been  excluded  from  consideration  by  the  court  in  mak- 
ing his  findings.'    Missouri,  K.  d  T,  Ry.  Co.  v.  Vandiver,  471. 

8.  Testimony  as  to  the  declarations  of  the   assignor  of   a  land   certificate, 

made  after  the  death  of  the  assignee  and  in  the  absence  of  his  heirs 
and  assigns,  and  when  the  assignor  was  not  in  possession  of  the  land 
located  by  virtue  of  said  certificate,  to  the  effect  that  the  assignment 
of  said  certificate  by  her  was  in  trust,  or  was  intended  to  convey  only 
an  undivided  interest  in  the  certificate,  would  not  be  admissible  in 
evidence  in  a  suit  between  parties  claiming  under  the  assignor  against 
parties  claiming  under  the  assignee,  for  the  purpose  of  snowing  that 
the  title  to  the  whole  of  the  certificate  did  not  pass  by  the  assign- 
ment. Such  declarations  are  hearsay  and  self-serving.  Carlisle  v. 
Gibbs,  592. 

9.  The  issue  being  whether  or  not  an  assignment  of  a  land  certificate,  abso- 

lute on  its  face  and  for  the  whole  certificate,  was  intended  to  be  a 
conveyance  in  trust  or  for  only  an  undivided  interest  in  the  certifi- 
cate, testimony  as  to  general  reputation  in  the  neighborhood  of  the 
land  was  admissible  upon  the  bare  fact  that  the  assignor  notoriously 
claimed  the  land  after  it  was  patented;  but  testimony  as  to  the  opin- 
ion of  the  community  in  general  upon  the  validity  of  the  assignor's 
claim  was  not  admissible  for  any  purpose.  Id. 
10.  A  civil  engineer,  experienced  in  railway  construction  *  and  giving  the 
facts  on  which  his  opinion  was  based,  should  have  been  permitted  to 
testify  that  it  was  not  feasible  to  put  in  a  street  crossing  at  grade  in 
a  certain  railway  cut,  in  an  action  for  mandamus  to  require  a  railway 
company  to  construct  a  crossing  of  such  character.  Gulf,  C.  d  &  r» 
/ty.  Co,  v.  City  of  Belton,  461, 
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11.  The  testimony  of  one  doctor  that  in  his  judgment  the  proper  thing  for 

another  doctor  to  have  done  under  particular  circumstances,  when  noti- 
fied of  an  injury  to  his  patient,  was  to* go  immediately  and  attend  to 
the  case,  was  not  admissible  as  expert  testimony.  Missouri,  K.  d  T. 
Ry.  Co.  of  Texas  v.  Craves,  396. 

12.  What  a  messenger  may  report  to  the  person  who  sent  him  on  an  errand 

is  hearsay  and  incompetent  evidence  when  repeated  by  the  person  who 
sent  him.    Id. 

13.  One  medical  expert  should  not  be  permitted  to  testify  to  what  another 

medical  expert  says  upon  a  certain  subject.  Such  testimony  is  hear- 
say.   Id. 

14.  Although  a  witness  had  qualified  as  an  expert  of  large  experience  in  the 

construction  of  steel  buildings,  tanks,  etc.,  it  was  error  to  permit  him 
to  testify  that  a  certain  steel  elevator  building,  line  of  piping  and 
storage  tanks  were  constructed  and  erected  in  accordance  with  the 
terms  of  a  certain  contract.     Stark  Grain  Co.  v.  Harry  Bros.  Co.,  529. 

15.  When  a  witness  had  testified  that  the  work  of  erecting  a  certain  building, 

Eipe  line  and  tanks  was  under  his  supervision  during  construction,  that  he 
ad  possession  of  and  was  fully  acquainted  with  the  contract,  agree- 
ment and  specifications  concerning  said  improvements,  and  gave  the 
size  of  the  building  and  tanks,  the  character  of  the  material  used  and 
the  manner  in  which  the  work  was  done,  which  was  substantially  as 
called  for  in  the  contract,  his  further  testimony  that  the  building,  pipe 
line  and  tanks  were  constructed  in  accordance  with  the  contract,  was 
the  statement  of  a  fact  and  not  an  opinion  or  conclusion.  Anderson 
Elec.  Light  Co.  v.  Cleburne  W.,  I.  &  L.  Co.,  23  Texas  Civ.  App.,  328, 
distinguished.    Id. 

16.  Where  the  evidence  showed  that  a  certain  letter  offered  in  evidence  against 

the  defendant  was  on  the  letter-head  of  the  defendant;  that  it  was  en- 
tirely typewritten,  but  that  certain  initial  letters  after  the  type- 
written name  of  the  defendant  were  the  initials  of  the  name  of  de- 
fendant's assistant  bookkeeper;  that  plaintiff  received  the  letter  in 
due  course  of  mail  and  acted  upon  the  same  by  sending  a  man  to  de- 
fendant's place  of  business  in  accordance  with  a  request  contained  in 
the  letter,  the  letter  was  properly  admitted  in  evidence  over  the  objec- 
tion that  its  execution  was  not  sufficiently  proved.     Id. 

17.  In  a  suit  for  damages  for  personal  injuries,  it  is  permissible  for  a  minor 

plaintiff  to  testify  that  he  did  not  know  of  the  danger  in  performing 
his  work  in  the  way  he  did,  when  he  was  injured.  This  was  a  matter 
about  which  he  knew  more  than  any  one  else.  Texas  d  N.  0.  B.  Co. 
v.  Plummer,  563. 

18.  One  qualified  by  experience  in  the  shipment  of  cattle  by  rail  between  cer- 

tain points  may  state,  as  an  expert,  the  usual  time  made  by  such 
shipments.  Houston  &  T.  C.  Ry.  Co.  v.  Roberts,  101  Texas,  418,  dis- 
tinguished.    Missouri,  K.  d  T.  Ry.  Co.  v.  Scoggin  d  Dupree,  349. 

19.  The  issue  being  whether  or  not  certain   stepping  stools   furnished   by  a 

railroad  company  as  a  means  for  passengers  to  alight  from  its  trains 
were  defective,  the  testimony  of  witnesses  that  they  had  on  different 
occasions  seen  said  stools  turn  over  or  slip  about  when  passengers 
stepped  on  them  in  alighting  from  the  trains  was  admissible.  Mis- 
souri, K.  d  T.  Ry.  Co.  of  Texas  v.  Dunbar,  412. 

20.  In  a  suit  for   damages  for  personal   injuries  to  his  wife,   the  husband, 

while  testifying  in  his  own  behalf,  was  asked  the  following  question: 
"What  is  the  condition  of  your  wife's  lower  limbs  now?"  To  which 
he  replied:  "She  suffers  a  great  deal  now.  She  is  crippled  and  can 
not  walk.  She  has  been  in  bed  or  in  the  rolling  chair  and  suffering 
all  the  time  since  that  accident.  Her  lower  limbs  are  in  a  paralyzed 
condition  now."  Held,  the  question  did  not  call  for  the  opinion  of  the 
witness,  and  the  answer  was  a  statement  of  facts  and  not  an  expres- 
sion of  an  opinion  or  a  conclusion,  and  hence  the  testimony  was  com- 
petent. A  witness,  although  not  an  expert,  may  give  his  opinion  on 
questions  of  apparent  conditions  of  the  body  or  mind.  International 
4  0.  N.  R.  Co*  v.  Bandlin,  151. 
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21.  Where  the  recovery  by  plaintiff  in  his  action  against  an  executor  would 

be  community  property  of  himself  and  wife,  the  latter,  though  not 
formally  a  party,  would  be  disqualified  equally  with  her  husband  from 
testifying  as  to  his  transactions  with  decedent.  Wells,  Ex>r,  v.  Hobbs, 
375. 

22.  The  action  being  to  recover  against  the  executor  for  services  rendered 

decedent  in  talcing  care  of  him  and  managing  his  property,  evidence  of 
plaintiff  taking  decedent  "all  over  the  place"  and  "wherever  there  was 
anything  to  see  to/'  in  the  performance  of  such  services,  was  of  a 
transaction  with  decedent,  to  which  neither  plaintiff  nor  his  wife  could 
testify;  but  it  was  otherwise  as  to  services  performed  for  decedent, 
but  not  in  personal  connection  with  him.     Id. 

23.  Where  the  evidence  received  over  objection  was  only  partly  admissible, 

an  objection  going  to  the  evidence  as  a  whole  is  not  available  as 
ground  for  reversal.    Id. 

24.  Where  a  witness  had  testified  to  statements  made  by  plaintiff  prejudicial 

to  his  case,  the  latter,  who  denied  making  them,  could  give  his  own 
version  of  the  same  conversation  which  the  witness  referred  to,  but 
could  not  testify  to  his  own  statements  to  the  witness  on  other  occa- 
sions. Evidence  considered,  and  held  admissible  as  falling  in  the 
former  class.    Id. 

25.  Jn  a  suit  by  a  surviving  wife  in  her  own  right  as  the  owner  of  a  one- 

half  community  interest  in  certain  notes  and  a  mortgage  securing  the 
same,  the  wife  was  a  competent  witness  to  prove  the  execution  of  the 
mortgage  by  the  defendant,  and  did  not  come  within  the  inhibition  of 
article  2302,  Revised  Statutes,  forbidding  heirs,  legal  representatives 
and  others  from  testifying  in  certain  suits.  Blair  v.  Breeding,  147. 
20.  In  a  suit  by  an  administrator  against  an  agent  of  the  deceased  for  money 
of  the  deceased  had  and  received  by  the  agent,  the  administrator 
called  the  defendant  to  the  witness-stand  and  asked  him  whether  or 
not  a  certain  statement  of  moneys  received  and  disbursed  by  him  was 
in  his  handwriting,  to  which  the  defendant  answered  that  it  was. 
Held,  that  the  defendant  was  "called  to  testify"  as  to  a  transaction 
with  the  deceased,  within  the  purview  of  article  2302,  Rev.  Stats.,  and 
should  therefore  have  been  allowed  to  testify  further  that  there  was  a 
mistake  in  the  statement.     Watson  v.  Dodson,  32. 

27.  Objections  to  evidence  of  conditions  observed  by  witnesses  on  the  ground 

where  an  injury  took  place  several  hours  after  its  occurrence  held  to 
affect  rather  the  weight  of  the  evidence  than  its  admissibility,  and  to 
have  been  properly  overruled,    Oulf,  0.  d  8.  F.  Ry.  Co.  v.  Fowler ,  556. 

28.  The  testimony  of  a  witness   that  one  in  possession   of  land   paid  taxes 

thereon,  and  paid  said  taxes  for  himself,  is  not  subject  to  the  objec- 
tion that  said  testimony  was  a  conclusion  of  the  witness.  The  pre- 
sumption would  be  that  one  paying  taxes  on  land  paid  them  for  him- 
self and  not  another.     Merriman  v.  Blaloeh4  270. 

29.  The  testimony  of  a  witness  that  neither  he  nor  any  of  his  coheirs  recog- 

nized any  other  person  as  having  any  right  in  the  land  in  controversy, 
is  not  a  conclusion  of  the  witness.     Id. 

30.  The  issue  being  as  to  the  value  of  a  certain  tract  of  land,  it  was  error  to 

admit  testimony  as  to  the  value  of  other  lands  not  shown  to  have  been 
substantially  identical  in  class,  conditions  and  surroundings.  Koppe 
v.  Koppe,  204. 

31.  Where  plaintiff's  suit  to  set  aside  a  deed  is  based,  not  upon  mental  in- 

capacity to  execute  the  deed,  but  upon  the  ground  that  the  grantee 
abused  and  took  advantage  of  plaintiff's  trust  and  confidence  in  and 
reliance  upon  her  to  protect  his  interests,  testimony  as  to  plaintiff's 
mental  weakness,  ignorance  and  want  of  business  capacity  is  admis- 
sible in  aid  of  the  main  issue,  as  against  an  objection  that  the  testi- 
mony involved  a  conclusion  of  law  and  fact.    Id. 

Execution  Sale. 

Adequate  legal  remedy.    See  Injunction,  £,  $. 
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Exemplary  Damages. 

Absence  of  proof  of  actual  damages.    See  Damages,  2. 

Expert. 

On  performance  of  building  contract.     See  Contract,  10. 
Feasibility  of  making  grade  crossing.     See  Evidence,  10. 
Proper  conduct  by  physician.     See  Evidence,  11. 
Hearsay  opinion  of  physician.     See  Evidence,  IS. 
Proper  construction  of  buildings.     See  Evidence,  14. 
Compliance  with  contract.     See  Evidence,  15. 
Usual  time  of  transportation.     See  Evidence,  18. 
Apparent  condition!  of  body- or  mind.     See  Evidence,  20. 

Failure  of  Consideration.  * 

Ability  to  protect  check.     See  Banks  and  Banking,  1. 
1.  Failure  of  consideration  for  the  conveyance  of  an  interest  in  land  does 
not   make    the    conveyance    ipso    facto   void;    it    merely    entitled    the 
grantee  to  rescind,  and  is  not  available  to  others  to  defeat  the  title. 
Hatton  v.  Bodan  Lvmb.  Co.,  478. 

False  Representation. 

Contract  obtained  by.    See  Fraud,  1. 
1.  A  statement  by  an  owner  of  land  that  he  had  owned  it  thirty  or  forty 
years,  and  for  that  reason  he  thought  the  title  was  good,  was  not 
equivalent  to  a  representation  that  the  title  was  in  fact  good.    Mont- 
gomery v.  Amsler,  216. 

Federal  Court. 

Waiver  of  right  of  removal.    See  Removal  of  Causes,  1. 

Fees  of  Office. 

Compensation  of  county  attorney.    See  County  Attorney,  IS. 

Findings. 

Failure  to  make  on  request.     See  Harmless  Error,  1. 

Of  improvements  on  land.    See  Improvements,  1* 

Time  for  filing  conclusions.    See  Practice  in  Trial  Court,  2. 

Assignment  of  error  on.     See  Practice  on  Appeal,  7. 

Rendered  immaterial  by  other  findings.    See  Practice  on  Appeal,  9. 

Absence  of  request  for.     See  Practice  on  Appeal,  17. 

1.  A  finding  as  a  conclusion  of  fact  by  a  trial  judge  that  a  certain  deed 

conveyed  to  the  grantee  all  the  right,  title  and  interest  of  the  grantor 
in  a  certain  league  of  land,  including  the  land  in  controversy,  was  not 
in  violation  of  the  statute  which  requires  conclusions  of  fact  and  law 
to  be  separate.     Merriman  v.  Blalack,  270. 

2.  Facts  supported  by  evidence,  and  not  inconsistent  with  the  facts  found, 

will  be  presumed  in  support  of  the  judgment  rendered.  Hatton  v. 
Bodan  Lumb.  Co.,  478. 

Fire. 

Contributory  negligence  of  owner  of  property.    See  Negligence,  3. 

Foreclosure. 

Plea  of  defendant  for.     See  Cross-Action,  1,  2. 

Of  mortgage  lost  or  destroyed.  See  Lost  Instrument,  1, 
1.  Certain  vendor's  lien  notes*  having  been  deposited  with  a  creditor  as  col- 
lateral to  secure  the  note  of  the  debtor,  in  a  suit  upon  the  principal 
note  and  for  foreclosure  upon  the  collateral,  the  court  properly  re- 
fused to  foreclose  the  vendor's  lien  retained  in  the  collateral  notes, 
but  instead  foreclosed  the  lien  on  the  collateral  notes  themselves  and 
ordered  them  sold  to  satisfy  the  plaintiffs  judgment,  the  collateral 
notes  not  being  due.    City  Loan  d  Tr.  Co.  v.  Sterner,  518. 
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Foreign  Corporation. 

Service  of  process  on  attorney.  See  Citation  in  Error,  1. 
1.  A  foreign  corporation  which  had  paid  its  franchise  tax  and  had  a  right 
to  do  business  in  this  State  at  the  time  a  suit  was  filed  against  it, 
would  not  be  deprived  of  the  right  to  defend  the  suit  by  the  fact  that 
it  had  failed  to  again  pay  said  tax  which  became  due  pending  the 
suit.     Stark  Grain  Co.  v.  Harry  Bros.  Co.,  529. 

Foreign  Law. 

Action  for  tort  in  another  State.    See  Jurisdiction,  1. 

1.  Proof  by  decisions  of  the  United  States  courts  in  the  Indian  Territory 

of  the  law  there  prevailing  as  to  the  right  to  recover  damages  for 
mental  suffering,  was  insufficient  to  establish  the  fact  that  the  same 
rule  prevailed  in  the  same  locality  after  it  had  been  united  with  the 
Territory  of  Oklahoma  and  made  the  State  of  Oklahoma.  Western  V. 
Tel  Co.  v.  Parsley,  8. 

2.  The  statute   of   Arkansas   permitting   recovery   against  a   telegraph  com- 

pany for  mental  suffering,  and  decisions  of  the  courts  of  that  State 
thereon  (Act  of  March  7,  1903;  Kirby's  Dig.,  sec.  7947;  Western  U. 
Tel.  Co.  v.  Woodward,  105  S.  W.,  579;  Arkansas  &  L.  Ry.  Co.  v.  Lee, 
79  Ark.,  448,  96  S.  W.,  148)  considered,  and  held  not  to  overcome  the 
presumption  that  its  laws  were  the  same  as  those  of  Texas  in  this 
respect  so  conclusively  as  to  authorize  the  court  to  direct  a  verdict 
on.  the  theory  that  there  could  be  no  recovery  in  Arkansas  for  negli- 
gent delay  in  the  delivery  of  a  telegram  sent  from  a  point  in  that 
State  to  one  in  the  State  of  Oklahoma,  where  the  negligence  was 
wholly  in  the  handling  and  delivery  of  the  message  in  the  latter 
State.    Id. 

3.  The  presumption  that  laws  once  established  over  territorial   limits  con- 

tinue in  spite  of  political  changes  altering  the  form  of  government 
and  the  sovereignty,  held  not  to  apply  to  the  law  recognized  by  the 
decisions  of  the  courts  in  the  Territory  of  Oklahoma  and  the  lands 
known  as  "Indian  Territory,"  after  the  union  of  same  into  one  polit- 
ical body  by  creating  the  State  of  Oklahoma,  in  the  absence  of  any 
enactment  continuing  such  former  laws  in  force.     Id. 

Forfeiture. 

Of  money  deposited  with  stakeholder.     See  Contract,  4. 
Of  franchise  granted  by  city.     See  Water  Company,  1. 

Franohise. 

Failure  to  pay  tax  for.     See  Foreign  Corporation,  1. 
Forfeiture  by  city.     See  Water  Company,  1. 

Fraud.  * 

Deed  procured  by.     See  Burden  of  Proof,  Jf-J. 
Acts  of  interested  directors.     See  Corporation,  3,  k- 
Acquiescence  and  retention  of  benefit.     See  Ratification,  1,  2. 
Rescission  as  affecting  damages.     See  Vendor  and  Purchaser,  19. 

1.  A  contract  induced  by  false  representations  is  not  binding  on  the  party 

accepting  it.     Smith  v.  Pitts,  98. 

2.  Where  relations  of  trust  and  confidence  existed  between   a  grantor  and 

grantee  and  that  confidence  was  abused  by  the  grantee  and  the 
grantor  defrauded,  it  is  no  defense  to  a  suit  by  the  grantor  to  annul 
the  deed  that  the  grantor  consulted  others  as*  to  the  advisability  of 
the  trade  before  making  the  same  and  was  to  some  extent  influenced 
by  their  advice.    Id. 

3.  Where  a  party  originally  had  a  right  of  defense  or  of  action  to  set  aside 

or  defeat  a  transaction  on  the  ground  of  actual  or  constructive  fraud, 
he  may  lose  such  remedial  right  by  a  subsequent  confirmation,  by  ac- 
quiescence, or  by  mere  delay  or  laches.    Koppe  v.  Koppe,  204. 

Fraudulent  Conveyance. 

Proof  of  inadequacy  of  consideration.    See  Burden  of  Proof,  i, 
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fraudulent  Conveyance— Continued. 

1.  The  issue  being  whether  or  not  certain  land  levied  upon  as  community 

property  was,  in  fact,  community  property,  or  the  separate  property 
of  the  wife  because  bought  with  the  proceeds  of  the  increase  of  cattle 
which  were  the  separate  property  of  the  wife,  said  increase  having 
been  given  to  her  by  a  debtor  husband,  evidence  as  to  the  solvency  of 
the  husband  at  the  time  of  this  gift  considered,  and  held  to  require 
the  submission  of  the  issue  to  the  jury,  and  a  peremptory  instruction 
by  the  court  was  reversible  error.     Cone  v.  Belcher,  493. 

2.  Under  the  provisions  of  article  2545,  Batts'  Civ.  Stats.,  a  conveyance  not 

upon  a  valuable  consideration  is  prima  facie  void  as  to  prior  cred- 
itors, and  the  grantee  therein  has  the  burden  of  proving  that  the 
grantor  possessed  at  the  time  property  within  this  State  subject  to 
execution  sufficient  to  pay  his  existing  debts;  and  by  the  words  "sub- 
ject to  execution"  is  meant  that  the  grantor  retained  the  open  and 
visible  ownership  of  property  of  such  value  that  when  subjected  to 
forced  sale  it  would  yield  a  sufficient  sum  to  pay  all  existing  debts 
and  the  costs  of  collection.     Id. 

3.  An  agreement  by  a  husband  to  give  to  his  wife  the  increase  of  her  cat- 

tle can  have  no  effect  as  against  existing  creditors  of  the  husband 
after  the  time  the  husband  became  insolvent,  and  the  placing  of  the 
wife's  brand  upon  such  increase  after  the  date  of  insolvency  will  not 
render  the  gift  valid.    Id. 

Fright. 

Unlawful  invasion  of  premises.    See  Question  of  Fact,  1. 

Fundamental  Error. 

1.  In  the  absence  of  an  assignment  of  error,  only  errors  which  are  funda- 
mental and  apparent  from  the  face  of  the  record  will  be  considered; 
the  failure  of  the  judgment  to  give  defendant  credit  for  a  sum  tendered 
and  paid  into  the  registry  of  the  court  after  suit  brought,  or  to 
otherwise  provide  for  the  disposition  of  the  deposit,  is  not  such  funda- 
mental error.     Hamilton  v.  Kegley,   159. 

Gift. 

Conveyance  by  husband  to  wife.    See  Fraudulent  Conveyance,  1,  2,  3. 

Governor. 

Designation  of  subjects  of  legislation  at  special  session.  See  Constitu- 
tional Law,  6. 

Grantee. 

Designation  of  in  conveyance.    See  Deed,  2. 

Harmless  Error. 

Where  no  other  verdict  was  possible.     See  Argument  of  Counsel,  1. 

Abandoned  pleading  introduced  in  evidence.     See  Evidence,  6. 

Evidence  on  trial  before  court.     See  Evidence,  7. 

Findings  rendered  immaterial  by  other  findings.  See  Practice  on  Ap- 
peal, 9. 

Where  plaintiff  has  recovered  all  that  he  should.  See  Practice  on  Ap- 
peal, 19. 

Judgment  for  costs  against  receiver.     See  Receivers,  4. 

1.  The  failure  of  the  trial  court  on  request  to  make  findings  of  fact  upon 

an  issue  involved  is  not  prejudicial  or  ground  for  reversal  where  the 
evidence  is  brought  up  by  statement  of  facts  and  subject  to  review  on 
appeal.     Hoffman  v.  Buchanan,  368. 

2.  The   admission   of   improper   evidence   becomes   harmless   error   when   the 

court  does  not  submit  to  the  jury  the  issue  which  the  evidence  tended 
to  prove.     Rtcphenville  Oil  Mill  v.  McNeill,  253. 

3.  The  admission  of  incompetent  evidence — declarations  of  an   agent  to   es- 

tablish the  fact  of  his  agency — was  not  ground  for  reversal  where  elhn- 
Vol.  LVII  Civil— 44. 
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inating  the  acts  of  such  alleged  agent  the  evidence  required  the  same 
judgment  on  the  issue  involved — that  of  limitation.  Elwood  v.  Stall- 
cup,  343. 
4.  When  the  verdict  is  sustained  by  competent  and  undisputed  evidence  the 
admission  of  irrelevant  evidence  is  harmless.  Kirby  Lumb.  Co,  v. 
Cumtning8  &  Co.,  291. 

Hearsay. 

Declarations  of  assignor  of  land  certificate.    See  Evidence,  8. 
Reputation  as  to  validity  of  title.    See  Evidence,  9. 
Statement  by  messenger.    See  Evidence,  12. 
Opinion  of  medical  expert.     See  Evidence,  13. 

Heirs. 

Made  parties  on  suggestion  of  death.    See  Parties,  3. 

Highways. 

Control  of  city  over  railway  crossings.     See  Cities,  2,  3. 

Control  of  Commissioners'  Courts  over.    See  Street  Railway 8 1  1-6. 

Homestead. 

Rights  of  second  wife.    See  Husband  and  Wife,  1. 

1.  Intention  alone  is  not  sufficient  to  impress  upon  unoccupied  premises  the 

homestead  character.  It  must  be  accompanied  by  some  conduct  or 
overt  act  on  the  part  of  the  claimant  that  may  justly  be  considered 
reasonable  diligence  in  carrying  into  execution  the  intention  to  actu- 
ally use  and  occupy  the  premises  for  some  of  the  purposes  of  a  home. 
Parker  v.  Cook,  234. 

2.  The  head  of  a  family,  a  carpenter  and  not  a  farmer,  owning  and  resid- 

ing on  a  house  and  lot  in  town,  purchased  a  small  farm  in  the  coun- 
try, partly  improved  and  having  a  dwelling  house.  This  he  subse- 
quently mortgaged,  designating  the  premises  he  occupied  in  town  as 
his  residence.  The  latter  he  subsequently  sold  and  abandoned.  His 
judgment  creditors  levied  executions  on  the  farm,  and  he  obtained  in- 
junction against  the  sale  on  the  ground  that  it  was  homestead.  At 
the  time  he  sold  the  town  residence  the  farm  was  under  lease,  which 
subsequently  expired.  He  let  the  premises  again  for  a  year,  and  re- 
moved with  his  family  to  another  town  to  follow  his  trade  there. 
He  testified  to  a  declared  intention  from  the  time  of  such  sale  to 
make  the  farm  his  home  when  he  could  make  money  to  pay  off  the 
indebtedness  and  the  conditions  should  be  such  that  he  could  make  a 
living  for  his  family  there,  but  to  no  definite  time  for  Buch  removal 
nor  to  any  act  done  toward  carrying  out  his  intention.  Held,  that 
the  proof  showed  no  homestead  right  in  claimant,  and  final  judgment 
should  be  rendered  on  appeal  dissolving  the  injunction.    Id. 

3.  The  issue  being  whether  or  not  defendant  had  abandoned  the  premises  in 

controversy  as  his  home,  it  was  error  for  the  court  to  refuse  to  per- 
mit plaintiff  to  elicit  from  the  defendant  while  testifying  as  a  witness 
in  his  own  behalf  that  his  absence  from  the  State,  which  had  been 
shown,  was  not  in  fact  temporary,  as  he  had  testified  it  was,  but  that 
at  the  time  he  left  the  county  and  State  there  were  several  indict- 
ments for  felony  pending  against  him;  that  in  consequence  thereof  he 
was  a  fugitive  from  justice  during  his  absence,  and  did  not  return 
until  he  was  arrested  and  brought  back  by  the  sheriff;  and  this, 
though  the  plaintiff  had  introduced  the  defendant  as  a  witness.  Bock- 
well  Bros.  &  Co.  v.  Hudgens,  504. 

4.  The  determination  of  the  husband  is  conclusive  upon  the  wife  in  the  mat- 

ter of  abandoning  the  homestead  when  he  acts  in  good  faith  and  for 
what  he  believes  to  be  for  the  best  interest  of  his  family.    Id. 

5.  The  fact  that  a  debtor  had  not  paid  for  or  received  a  deed  to  the  prem- 

ises in  controversy  until  after  his  creditor  had  sought  to  fix  a  lien 
upon  it  and  subject  it  to  the  payment  of  his  debts,  is  a  circumstance 
which  the  jury  should  be  allowed  to  consider  in  determining  the  ques- 
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tion  of  homestead  vel  non.  Charge  upon  the  designation  of  a  home- 
stead considered,  and  held  incorrect  in  stating  the  law  and  upon  the 
weight  of  the  evidence.     Id. 

6.  While  as  a  general  rule  the  burden  of  proving  the  abandonment  of  a 

homestead  once  established  is  upon  the  party  asserting  the  abandon- 
ment, yet  when  there  has  been  no  actual  occupancy  of  the  premises 
and  the  acts  of  preparation  are  of  doubtful  character,  the  rule  may 
be  otherwise.  Evidence  as  to  designation  of  homestead  considered, 
and  intimated' that  the  burden  of  proof  should  be  upon  the  party  as- 
serting homestead  rights.    Id. 

7.  The  homestead  of  a  decedent  which  was  set  apart  to  the  widow  in  ad- 

ministration, descends  to  his  heirs  on  her  death,  though  they  are  col- 
lateral relatives,  he  leaving  no  direct  descendants.  It  does  not,  in 
such  case,  revert  to  his  estate  or  become  subject  to  sale  for  his  debts 
at  the  hands  of  his  administrator.  (Rev.  Stats.,  arts.  2046,  2055, 
2060.)     Dorman,  Adm'r.,  v.  Grace,  386. 

Hospital. 

Right  of  employe  to  treatment  in.     See  Master  and  Servant,  1-6;   Rail- 
roads, 1,  2. 

Husband  and  Wife. 

Wife  as  witness  for  husband.     See  Evidence,  21. 

Gift  by  husband  to  wife.     See  Fraudulent  Conveyance,  1,  2,  8. 

Abandonment  of  homestead  by  husband.     See  Homestead,  4- 

Prdmissory  note  by.     See  Married  Woman,  1. 

Acceptance  by  wife  under  will.  See  Wills,  9. 
1.  The  owner  of  land  having  bound  himself  by  contract  to  pay  a  part  of 
the  consideration  from  its  Bale  to  heirs  of  his  deceased  wife,  a  second 
wife,  who  married  him  after  such  agreement,  acquired  no  homestead 
rights  in  the  property  or  proceeds  as  against  the  rights  of  the  heirs 
of  the  -first  under  such  contract ;  neither  did  she  incur  any  personal 
liability  to  the  heirs,  being  no  party  to  the  contract.  Parrxss  v.  Jew- 
ell, 200. 

Impeaohment  of  Witness. 

Contradicting  immaterial  testimony.     See  Evidence,  8. 
Different  versions  of  conversation.     See  Evidence,  24. 

Improvements. 

Necessity  of  pleading.  See  Vendor  and  Purchaser,  8. 
1.  Where  the  trial  court  clearly  finds  the  extent  and  character  of  the  im- 
provements made  by  a  defendant  on  land  claimed  by  him  under  the 
statute  of  limitation,  it  is  sufficient  without  specifying  whereabouts 
on  said  land  the  improvements  were  situated.  Especially  is  this  so 
in  the  absence  of  a  request  for  more  definite  findings.  Merriman  v. 
Blalack,  270. 

Indorsement. 

Waiver  of  protest  and  notice.     See  Xotes  and  Bills,  2,  8. 

Injunction. 

Against  void   judgment.     See  Carriers  of   Goods,   6;   Disqualification  of 
Judge,  1. 

Affecting  real  property.  See  Jurisdiction,  2. 
1.  Application  for  injunction  in  a  pending  suit  in  a  District  Court  to  re- 
strain the  defendant  from  prosecuting  a  suit  involving  the  same  con- 
troversy between  the  same  parties  in  the  District  Court  of  another 
county  considered,  and  held  improperly  granted,  because  there  was  no 
averment  that  the  court  in  which  the  application  was  made  first  ac- 
quired jurisdiction  over  the  cause  of  action,  and  this  though  the  court 
granting  the  injunction  had  overruled  defendant's  plea  of  privilege  to 
be  sued  in  his  own  county.    Harrison,  Re&ifr,  v.  Littlefield,  617. 


692  Indsx. 

Injunction — Continued. 

2.  An  injunction  should  not  be  granted  to  stay  a  sale  of  land  under  execu- 

tion when  it  appears  from  the  averments  of  the  bill  that  petitioner 
was  not  a  party  to  the  judgment  or  execution  sought  to  be  enforced, 
and  that  she  is  the  legal  and  equitable  owner  of  said  land  by  virtue 
of  due  conveyance  of  which  the  plaintiff  in  execution  has  notice  by 
record  or  otherwise.  In  such  case  the  owner  has  full  and  adequate 
legal  remedy.     Latham  Co.  v.  Shelton,  122. 

3.  It  seems  that  the  effect  of  the  provisions  of  the  Act  of  1909   (Gen.  Laws 

1909,  p.  354)  amending  article  2989,  Rev.  Stats.,  is  to  enlarge  the 
right  to  injunction  to  restrain  the  sale  of  land  under  execution.    Id. 

4.  The  fact  that  plaintiff  in  trespass  to  try  title  had  a  legal   remedy  by 

sequestration  to  prevent  the  defendant  from  removing  timber  from  the 
land  in  controversy  was  not  a  sufficient  reason  why  a  writ  of  injunc- 
tion should  not  issue  to  prevent  such  waste.     Mitchell  v.  Burnett,  124. 

5.  When  the  facts  alleged  are  sufficient  to  warrant  the  issuance  of  an  in- 

junction, it  is  not  necessary  that  the  plea  should  allege  that  the 
threatened  wrongs  would  result  in  irreparable  injury  to  him,  and  that 
he  has  no  legal  remedy.     Id. 

6.  On  the  claim  of  plaintiffs  to  the  sum  of  $1,500  out  of  a  much  larger 

amount  received  by  defendant  on  sale  of  land,  a  temporary  injuction 
against  the  disposition  of  the  fund  by  defendant  should  not  have 
been  made  perpetual  on  final  judgment.  Provision  should  be  made  for 
its  dissolution  on  payment  by  defendant  of  the  sum  to  which  plain- 
tiffs were  held  entitled.    Parriss  v.  Jewell,  200. 

Innocent  Pnrohaser. 

Power  to  protect  check.    See  Banks  and  Banking,  1. 

Cashing  check  after  notice.  See  Estoppel,  2. 
1.  One  who  purchases  the  interest  of  an  heir  of  the  vendee  in  land  without 
notice  of  a  vendor's  lien  therein  and  for  a  valuable  consideration,  is 
entitled  to  protection  as  an  innocent  purchaser  in  a  suit  by  the  heirs 
of  the  vendor  to  rescind  the  sale  and  recover  the  land,  in  the  absence 
of  notice  of  the  claim  of  the  plaintiffs  at  the  time  of  the  purchase. 
Buckley  v.  Runge,  322. 

Instructions  to  Juries. 

Evidence  of  co-conspirator.     See  Conspiracy,  1. 

Damages  for  failure  to  comply.     See  Contract,  8. 

Peremptory  charge  improper.    See  Fraudulent  Conveyance,  1. 

On  weight  of  evidence.    See  Homestead,  5. 

On  burden  of  proving  contributory  negligence.     See  Negligence,  9. 

On  assumed  risk.     See  Negligence,  10. 

Assuming  negligence  as  matter  of  law.     See  Negligence,  18. 

On  conflicting  evidence.     See  Practice  in  Trial  Court,  1. 

Failure  to  submit  issue.    See  Practice  on  Appeal,  18,  18, 

Presumption  of  conveyance.     See  Presumption,  1. 

Undisputed  facts.     See  Question  of  Law,  1. 

Plaintiff  entitled  to  nominal  damages.     See  Remittitur,  1. 

Peremptory  instruction  warranted.     See  Rales,  1. 

1.  A  requested  charge  not  marked  "refused"  will  not  be  considered  on  ap- 

peal.   Rockwell  Bros,  d  Co.  v.  Hudgens,  505. 

2.  A  requested  charge  submitting  an  issue  not  raised  by  the  evidence  is 

properly  refused.     Stark  Grain  Co.  v.  Barry  Bros.  Co.,  530. 

3.  A  special  charge  is  properly  refused  when  the  issue  submitted  therein  is 

not  raised  by  the  pleading  or  evidence.  Texas  d  N.  O.  R.  Co.  v.  Mar- 
shall, 538. 

4.  Where  a  charge  is  correct  as  far  as  it  goes,  but  fails  to  submit  a  phase 

of  the  case  which  appellant  deems  important,  appellant  can  not  com- 
plain in  the  absence  of  a  request  for  a  charge  covering  the  point. 
Beaumont  Trac.  Co.  v.  Eapp%  427. 

5.  In  a  suit  for  damages  to  a  shipment  of  cattle  the  trial  court  defined 

negligence  to  be  a  failure  on  the  part  of  the  defendant  carrier  to  use 
ordinary  care  in  handling  plaintiff's  cattle.    Held,  in  the  absence  of  a 
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requested  charge  defining  ordinary  care,  the  charge  was  sufficient. 
Baker  v.  Missouri,  K.  d  T.  Ry.  Co.  of  Texas,  25. 

6.  When  the  proposition  embraced  in  a  requested  charge  is  included  in  the 

main  charge  of  the  court,  the  requested  charge  is  properly  refused. 
St.  Louis  8.  W.  Ry.  Co.  of  Texas  v.  Wilcox,  3. 

7.  It  is  proper  for  the  trial  court  to  refuse  special  charges  when  the  same 

are  substantially  included  in  the  general  charge  or  when  there  is  no 
evidence  warranting  the  same.  International  d  O.  N.  Ry.  Co.  v.  San- 
chez, 87. 

8.  The  refusal  of  requested  charges  is  not  error  when  the  law  embraced  in 

such  charges  has  already  been  given  to  the  jury  in  other  charges. 
Charges  considered,  and  held  properly  refused  for  this  reason.  Mis- 
souri, K.  d  T.  Ry.  Co.  of  Texas  v.  Dunbar,  411. 

9.  An  instruction  directing  a  verdict  for  defendant  if  the  jury  should  find 

certain  facts  held  not  liable  to  be  understood  as  a  direction  to  find  for 
plaintiff  in  any  other  event.  St.  Louis  8.  W.  Ry.  Co.  of  Texas  v. 
Holt,  19. 

10.  A  requested  charge  grouping  the  facts  upon  a  certain  issue  and  instruct- 

ing as  to  the  law  applicable  thereto  held  properly  refused  because  suf- 
ficiently covered  by  the  charge  given.     Id. 

11.  When  special  charges  are  given,  an  instruction  by  the  court  to  the  jury 

to  disregard  all  of  the  issues  raised  by  the  pleadings  other  than  those 
"submitted  in  the  preceding  paragraphs  of  this  charge"  is  improper,  in 
that  it  may  cause  the  jury  to  disregard  the  special  charges.  Mis- 
souri, K.  d  T.  Ry.  Co.  of  Texas  v.  Graves,  396. 

12.  A  requested  charge  which  authorizes  a  verdict  for  defendant  if  the  jury 

find  in  his  favor  upon  one  of  several  material  issues  in  a  case,  thus 
ignoring  the  other  issues,  is  properly  refused,  and  so  of  a  requested 
charge  which  is  substantially  covered  by  the  main  charge.  Palo  Duro 
Club  v.  McAlister,  393. 

13.  Where  plaintiff,  in  a  suit  for  the  value  of  cotton  seed  alleged  to  have 

been  destroyed  by  fire  by  the  negligence  of  a  railroad  company,  relied 
upon  two  grounds  for  recovery,  the  giving  of  a  special  charge  requested 
by  the  defendant  wherein  only  one  of  said  grounds  was  submitted  to 
the  jury  was  not  cause  for  reversal  in  the  absence  of  a  request  by 
special  charge  by  plaintiff  to  submit  the  other  ground  also.  Abbott 
Gin  Co.  v.  Missouri,  K.  d  T.  Ry.  Co.  of  Texas,  263. 

14.  When  the  court  submits  a  case  to  the  jury  upon  the  same  issues  pre- 

sented in  special  charges  prepared  and  requested  by  appellant,  the 
appellant  can  not  complain  of  the  charge  of  the  court  in  such  respect. 
Kettler  Brass  Mfg.  Co.  v.  O'Neil,  669. 

15.  In  an  action  for  damages  for  annoyance,  inconvenience  and  discomfort 

to  plaintiff  and  his  family  resulting  from  the  operation  of  a  gin  and 
light  plant,  charge  considered  and  neld  subject  to  the  objections  that 
it  was  argumentative  and  gave  undue  emphasis  to  plaintiffs  conten- 
tion. When  the  issues  to  be  decided  have  been  properly  submitted  to 
the  jury,  it  is  bad  practice  to  follow  the  instructions  with  statements 
of  abstract  propositions  of  law.    Hamm  v.  Briant,  614. 

16.  A  charge  must  be  taken  as  a  whole,  and  not  by  fragments,  in  order  to 

determine  whether  it  is  erroneous.  Texas  d  N.  0.  R.  Co.  v.  Plummer, 
563. 

17.  In  a  suit  by  a  minor  for  damages  for  personal  injuries,  charge  consid- 

ered, and  held  not  subject  to  the  objection  that  it  in  effect  tells  the 
jury  that  they  must  believe  both  that  the  plaintiff  assumed  the  risk 
of  danger  and  that  he  was  guilty  of  contributory  negligence  before 
they  could  find  for  defendant;  nor  that  it  gives  an  incorrect  state- 
ment of  the  degree  of  care  required  of  a  minor.    Id. 

Insuranoe,  Tire. 

Hypothetication  of  policy.     See  Cross-Action,  2. 

Insurance,  Life. 

1.  When,  in  an  application  for  life  insurance,  the  applicant  was  asked  if 
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he  had  ever  been  afflicted  with  "ulcers  or  open  sores,"' his  answer  in 
the  negative  was  literally  true  when  he  had  as  a  matter  of  fact  been 
afflicted  with  only  one  ulcer.  Knights  of  the  Maccabees  of  the  World 
v.  Hunter,  115. 

2.  An  applicant  for  life  insurance  represented  in  his  application  that  he  had 

never  been  afflicted  with  ulcers  or  open  sores;  he  also  stated  in  the 
same  application  that  he  had  had  piles,  and  gave  the  details  of  the 
attack.  In  a  suit  upon  the  policy  of  insurance  a  finding  by  the  jury 
that  the  deceased  had  an  ulcer  of  the  rectum  was  not  inconsistent 
with  his  representations  taken  as  a  whole,  and  was  not  sufficient  to 
avoid  the  policy.    Id. 

3.  Where,  under  a  liberal  interpretation  of  the  by-laws  of  an  insurance  fra- 

ternity, an  affidavit  by  the  minister  who  officiated  at  the  funeral  of 
the  insured  was  only  to  be  supplied  when  required  by  certain  officers 
of  the  society,  in  the  absence  of  pleading  and  proof  that  such  requisi- 
tion was  made  and  that  the  furnishing  of  such  affidavit  was  a  condi- 
tion precedent  to  a  recovery  by  the  beneficiary  in  the  policy,  the  fail- 
ure to  furnish  the  same  would  not  defeat  a  recovery  by  the  bene- 
ficiary in  the  policy.    Id. 

Insult. 

To  passenger  by  conductor.     See  Carriers  of  Passengers,  6;  Damages,  17. 

Intangible  Assets. 

Taxation  of.     See  Constitutional  Law,  2;  Taxation,  1,  2. 

Intent. 

To  occupy  as  home.     See  Homestead,  1,  2. 
To  injure  defendant.    See  Slander,  2. 

Interest. 

As  element  of  damages.     See  Damages,  19. 

1.  When   defendant  is  owing  plaintiff  a  much  larger  amount   in   damages 

than  plaintiff  owes  defendant  at  the  time  the  damages   accrued,  the 

defendant  is  not  entitled  to  interest  on  the  amount  owing  by  plaintiff 

after  the  damages  accrued.     Kirby  Lumb.  Co.  v.  Cummings  d  Co.,  292. 

Interpleader. 

Adverse  claimants  to  commissions  on  sale.     See  Practice  on  Appeal,  lk> 

Intoxicating  liquors. 

Local  option  election.    See  Constitutional  Law,  6-9. 

Invited  Error. 

Improper  argument.    See  Argument  of  Counsel,  4. 

Joint  Owners. 

Agreement  for  locative  interest.     See  Contract,  IS. 

Judge. 

Kinship  to  party.    See  Constitutional  Law,  8;  Disqualification  of  Judge,  1. 

Judgment. 

Award  of  arbitrators.    See  Arbitration  and  Award,  1. 

Unsupported  by  pleading.     See  Carriers  of  Goods,  6. 

Violation  of  decree.     See  Corporation,  j. 

For  costs  of  court.     See  Costs,  1-5. 

On  plea  by  defendant.     See  Cross-Action,  1,  2. 

Disposition  of  money  paid  into  court.     See  Deposit,  1;  Fundamental  Br* 

ror,  1. 
Presumption  in  support  of.     See  Findings,  2. 
Enforcing  ministerial  duties.     See  Mandamus,  1. 
Recovery  by  minor.    See  Minors,  5. 
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Process  on  void  judgment.    See  Officers,  1. 

Distribution  of  assets.     See  Receivers*  7. 

Declaring  election  illegal.     See  School  District,  5. 

Unsupported  by  verdict.    See  Verdict,  1. 

On  general  verdict  for  plaintiff.    See  Verdict,  2. 
1.  A   judgment    against    individuals,    naming    them,    as    county    judge    and 
county    commissioners,    "composing   the    Commissioners'    Court,"    is    a 
judgment  against  the  court  and  not  against  the  persons  in  their  indi- 
vidual capacity.    Crow  v.  Fails,  331. 

Jurisdiction. 

Controversy  insufficient  in  amount.     See  Amount  in  Controversy,  1. 
Citation  on  plea  of  defendant.     See  Cross- Action,  1,  2. 
Pendency  of  another  suit.    See  Injunction,  1. 

1.  It  is  well  established  that  the  courts  of  one  State  have  the  right  to  take 

jurisdiction  of  causes  of  action  for  torts  to  persons  based  upon  acts 
or  omissions  done  or  occurring  in  other  States  where  the  tort  is  ac- 
tionable under  the  laws  of  both  States.  If  the  laws  of  the  two  States 
are  dissimilar  the  trial  court  will  apply  the  laws  of  the  State  where 
the  cause  of  action  arose.  Morgan's  L.  d  T.  R.  d  S.  Co.  v.  Street, 
194. 

2.  Petroleum  oil  which  has  not  been  severed  from  the  land  being  a  part  of 

the  land,  the  County  Courts  are  without  jurisdiction  to  grant  injunc- 
tions affecting  contracts  for  the  future  production  of  the  oil.  Staley 
d  Barnsdall  v.  Derden,  142. 

3.  In  order  to  confer  jurisdiction  on  the  County  Court  to  enforce  a  contract 

as  to  oil  which  is  to  be  produced  after  the  suit  is  filed,  it  is  necessary 
to  allege  that  the  value  of  such  oil  would  be  more  than  two  hundred 
and  less  than  $1,000.    Id. 

Jury. 

Failure  to  find  on  issue.  See  Verdict,  1. 
1.  A  demand  for  a  jury  in  a  civil  case  is  properly  refused  where  the  party 
making  .the  demand  has  failed  to,  comply  with  the  preliminary  regula- 
tions prescribed  by  statute,  and  where  a  compliance  with  such  demand 
would  materially  affect  the  rights  of  the  opposite  party.  A  mere  de- 
posit of  the  jury  fee  without  a  demand  for  a  jury  brought  to  the  at- 
tention of  the  court,  is  not  a  sufficient  compliance  with  the  require- 
ments of  the  statute.     City  Loan  d  Tr.  Co.  v.  Sterner,  518. 

Justice  Court. 

Adjudging  costs  on  appeal.     See  Costs,  5. 

Amendment  of  pleading  on  appeal.    See  New  Cause  of  Action,  2-5. 

Pleadings  in.    See  Pleading,  6,  7. 

Knowledge. 

Of  danger  by  minor.    See  Evidence,  17. 

Of  danger  by  servant.     See  Master  and  Servant,  10,  11;  Minors,  8. 

Of  facto  but  not  of  legal  rights.    See  Ratification,  2. 

Laches. 

Proceeding  to  correct  record.    See  Practice  on  Appeal,  6. 
Proceeding  to  probate  will.    See  Wills,  1,  2. 

land. 

Conveyance  of  mineral  rights.     See  Contract,  2. 

Injunction  -affecting  interest  in.     See  Jurisdiction,  2. 

Contract  to  pay  money  from  proceeds.    See  Statute  of  Frauds,  1. 

Land  Certificate. 

Declarations  of  assignor.    See  Evidence,  8. 
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Landlord  and  Tenant. 

1.  A  tenant  who  has  rented  land  to  cultivate,  but  after  entering  upon  part 

has  been  denied  possession  of  the  remainder  leased  to  him,  too  late  in 
the  season  to  secure  other  land  to  work,  may  recover  as  damages  the 
value  of  his  share  of  the  crop  which  he  could  have  raised  on  the 
premises  so  withheld  from  him.  Crews  v.  Cortez,  102  Texas,  111,  fol- 
lowed.    Pressler  v.  Warren,  635. 

2.  To  show  the  yield  and  value  of  the  crop  which  a   tenant  might  have 

raised  on  premises  leased  to  but  wrongfully  withheld  from  him  by 
the  landlord,  evidence  of  the  amount  and  value  of  the  crop  raised  by 
him  on  the  adjoining  land  which  he  received  and  cultivated  under  the 
lease,  and  of  the  comparative  quality  of  the  two  tracts,  was  admis- 
sible.    Id. 

3.  In  a  suit  by  a  tenant  against  his  landlord  for  damages  for  eviction  from 

the  leased  premises,  where  the  jury  found  from  the  evidence  that  the 
contract  of  lease  was  from  month  to  month,  and  that  the  contract  had 
been  terminated  by  the  landlord  because  of  the  failure  of  the  tenant 
to  pay  the  rent,  the  tenant  was  not  entitled  to  possession  of  the 
premises  nor  to  damages  for  eviction  therefrom.  Wilson  v.  Moore, 
418. 

4.  When  the  value  of  the  use  of  rented  premises  does  not  exceed  the  amount 

of  rent  owing  by  the  tenant  at  the  time  of  eviction,  the  tenant  is  not 
entitled  to  recover  damages  for  eviction.    Id. 

5.  When  a  tenant  refuses  to  remove  his  personal  property  from  the  leased 

premises  when  requested  to  do  so  by  the  officer  executing  a  writ  of 
restitution,  but  voluntarily  left  it  therein,  neither  the  landlord  nor 
the  officer  is  liable  in  damages  as  for  conversion  of  said  property  be- 
cause the  officer  locked  up  the  same  in  the  house  after  eviction  of  the 
tenant,  there  being  no  evidence  that  either  of  said  parties  assumed 
any  ownership  over  the  said  property.     Id. 

Leading  Question. 

Calling  for  conclusion  of  witness.     See  Evidence,  4. 
Addressed  to  hostile  witness.     See  Evidence,  5. 

Legal  Remedy. 

Against  execution  sale.     See  Injunction,  2. 
Prevention  of  waste.    See  Injunction,  4t  *>• 

Legislature. 

Subjects  considered  at  special  session.     See  Constitutional  Law,  6. 

Legislative   Power. 

Prohibiting  time  checks  for  merchandise.     See  Constitutional  Law,  1. 
Taxation  of  intangible  assets.     See  Constitutional  Law,  2. 
Restrictions  upon  corporation.     See  Constitutional  Law,  J. 
Contested  elections.     See  Constitutional  Law,  9. 

Lex  Loci. 

Law  of  place  of  contract.     See  Damages,  6. 

Libel  and  Slander. 

Words  actionable  per  se.     See  Slander,  1,  2. 
Eesulting  in  loss  of  employment.     See  Slander,  3. 

License. 

To  practice  medicine.     See  Mandamus,  2;  Practice  of  Medicine,  1,  2. 

Lien. 

Collateral  security.     See  Foreclosure,  1. 

Purchaser  without  notice.     See  Innocent  Purchaser,  1. 

Election  of  remedies.     See  Sales,  2. 

For  purchase  money  of  land.     See  Vendor  and  Purchaser,  2,  J,  6,  10-19. 
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limitation. 

Title  acquired  by.    See  Covenants,  1. 
Possession  under  registered  deed.    See  Description,  1. 
Action  for  equitable  relief.     See  Stale  Demand,  1,  2. 
Proceeding  to  probate  will.    See  Wills,  1,  2. 

1.  One  who  purchased  land  under  an  agreement  simply  to  oonvey  it  to  an- 

other on  repayment  of  the  purchase  money  advanced,  but  who  there- 
upon took  possession,  improved  and  cultivated  it,  was  not  in  posses- 
sion as  a  trustee,  there  being  no  agreement  that  he  should  take  pos- 
session and  hold  it  for  the  other.  His  possession  was  that  of  a  tres- 
passer and  adverse  to  proposed  purchaser.  The  action  of  the  latter  to 
recover  the  land  was  barred  by  such  possession  and  use  for  five  years 
under  a  recorded  deed.     Hoffman  v.  Buchanan,  368. 

2.  An  instrument  purporting  to  be  a  deed  considered,  and  held  to  be  such  a 

conveyance  of  the  entire  league  of  land  therein  described  (and  not 
merely  a  conveyance  of  an  option  to  purchase  a  part  of  said  league) 
as  would  support  the  five  years  statute  of  limitation  to  the  entire 
league,  and  also  to  be  such  memorandum  of  title  as  would  support 
the  ten  years  statute  of  limitation  to  said  league.  Merriman  v.  Bla- 
lack,  270. 

3.  A  deed  of  a  married  woman  to  her  separate  property  is  not  duly  re- 

corded within  the  meaning  of  the  statute  of  limitation  when  an  essen- 
tial part  of  the  certificate  of  acknowledgment  is  omitted  from  the  rec- 
ord.   Id. 

4.  Deeds  by  different  heirs  conveying  their  respective  interests  in  the  same 

tract  of  land  will  support  the  five  years  statute  of  limitation  when 
the  sura  of  the  interests  conveyed  constitutes  the  whole,  when  the  deeds 
are  duly  recorded  and  other  requirements  of  the  statute  are  complied 
with.    Id. 

5.  Under  the  decisions  in  this  State  a  mere  quitclaim  deed  will  support 

pleas  of  limitation  of  both  five  and  ten  years.    Id. 

6.  A  deed  under  tax  sale  will  not  support  limitation  by  possession,  use,  etc., 

for  five  years  under  a  recorded  deed,  until  the  expiration  of  the  two 
years  given  the  owner  in  which  to  redeem;  possession  under  such  deed 
was  not  adverse  to  the  owner  during  the  time  allowed  for  redemption. 
Bledsoe  v.  Baney,  286. 

7.  In  enclosing  his  own  land  a  defendant  in  trespass  to  try  title  had  in- 

tentionally enclosed  a  few  acres  belonging  to  an  adjacent  owner,  and 
by  reason  of  such  enclosure  and  possession  asserted  title  under  the 
ten  years  statute  of  limitation  to  one  hundred  and  sixty  acres  of 
said  adjacent  owner's  land;  the  court  charged  the  jury  that  the  fenc- 
ing and  possession  of  the  few  acres  in  connection  with  defendant's  ad- 
joining tract  would  not  support  defendant's  claim  of  title  by  limita- 
tion to  land  beyond  the  defendant's  actual  enclosure,  unless  such  fenc- 
ing and  possession  in  connection  with  all  the  other  acts  and  conduct 
of  the  defendant  in  reference  to  said  land  were  sufficient  for  ten  years 
next  before  the  filing  of  the  suit  to  put  a  reasonably  prudent  person 
on  notice  that  defendant  was  claiming  title  to  one  hundred  and  sixty 
acres.  Held,  the  charge  was  correct  and  in  accordance  with  articles 
3343  and  3344,  Sayles'  Civ.  Stats.     Hedrick  v.  Kilgore,  47. 

8.  When  a  defendant  in  trespass  to  try  title  claims  title  by  limitation  un- 

der the  five  years  statute  to  a  specific  part  of  a  larger  tract  claimed 
by  the  plaintiff,  and  the  defendant's  claim  is  based  upon  deeds  con- 
veying undivided  interests  in  the  larger  tract,  defendant  can  acquire 
title  under  said  statute  to  only  a  ratable  proportion  of  the  smaller 
tract  claimed  and  occupied  by  him.    Kimbell  v.  Powell,  58. 

Lis  Pendent. 

Transfer  of  claim  pending  suit.    See  Parties,  2. 

livestock. 

Transportation  by  rail.     See  Carriers  of  Ooods,  2-6. 
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Local  Option. 

Contest  of  election.    See  Constitutional  Law,  6-9. 

Location  and  Surrey. 

Following  steps  of  surveyor.     See  Boundaries,  1. 
Excess  in  area.     See  Boundaries,  2. 
Agreement  for  locative  interest.     See  Contract,  IS. 
Conflict  between  State  and  county.    See  School  Land,  2,  3. 

Lost  Instrument. 

1.  In  an  action  to  foreclose  a  mortgage  upon  land  where  it  is  alleged  in 
the  pleading  or  shown  by  the  evidence  that  the  original  mortgage  had 
been  lost  or  destroyed,  a  general  denial  on  the  part  of  the  defendant 
is  sufficient  to  require  the  plaintiff  to  prove  the  execution  of  the 
mortgage.     Blair  v.  Breeding,  147. 

Malice. 

Presumed  from  words  actionable  per  Be.     See  Slander,  1. 

Mandamus. 

Allegations  necessary  to  obtain.     See  School  District,  2. 

1.  When  the  duties  of  an  office  are  prescribed  by  law  and  are  purely  min- 

isterial, it  is  not  necessary  that  the  judgment  of  the  court  granting  a 
petition  for  mandamus  should  specify  the  duties  to  be  performed  and 
expressly  direct  the  officers  to  perform  the  same.     Crow  v.  Fails,  331. 

2.  In  the  opinion  of  Mr.  Justice  Key,  the  person  seeking  mandamus  to  re- 

quire the  Board  to  issue  him  a  license  to  practice  medicine  must  show 
himself  entitled  to  such  license  by  the  terms  of  the  law.  If  he  claims 
that  the  law  is  invalid,  this  would  only  avail  him  as  a  defense  for 
violating  it;  it  would  not  entitle  him  to  a  license  in  disregard  of  its 
terms.     Morse  v.  Board  of  Medical  Examiners,  03. 

Harried  Woman. 

1.  In  a  suit  against  a  husband  and  wife  as  makers  of  a  promissory  note 
and  against  the  endorser  of  the  note,  the  husband  and  wife  made  de- 
fault, and  judgment  was  rendered  against  the  husband  and  the  en- 
dorser but  not  against  the  wife;  there  was  nothing  in  the  pleadings 
of  either  the  plaintiff  or  the  endorser  to  disclose  the  fact  that  the  two 
makers  of  the  note  were  husband  and  wife,  but  the  court  found  such 
to  be  the  fact.  The  endorser,  by  cross-plea,  prayed  for  judgment  over 
against  the  makers,  but  the  record  failed  to  show  that  any  notice  of 
this  cross  plea  was  served  on  them.  Held,  while  the  plaintiff  mi^ht 
have  complained  of  the  failure  to  render  judgment  against  the  wife, 
the  endorser  could  not  do  so.    Mayhew  &  Co.  v.  Harrell,  509. 

Hatter  and  Servant. 

Assault  on  passenger  by  conductor.    See  Carriers  of  Passengers,  7,  8,  9. 

Time  checks  payable  in  merchandise.    See  Constitutional  Law,  1. 

Choosing  dangerous  method  of  work.    See  Negligence,  6,  7.  8. 

Customary  method  of  work.     See  Negligence,  11. 

Assumed  risk.     See  Negligence,  17. 

Knowledge  of  dangerous  position.    See  Negligence,  18. 

Running  into  open  switch.    See  Negligence,  19-21. 

Acting  within  scope  of  authority.    See  Question  of  Fact,  1. 

Medical  attention  to  injured  employe.  See  Railways,  1,  2. 
1.  A  construction  company  was  engaged  in  a  building  contract  at  a  town 
remote  from  its  general  place  of  business,  where  a  foreman  was  In 
charge  of  its  work  and  the  servants  engaged  in  it.  One  of  these  be- 
ing seriously  injured  in  such  service,  the  foreman  employed  surgeons 
to  attend  to  his  injuries,  under  circumstances  demanding  such  atten- 
tion immediately  and  making  it  impracticable  for  the  general  officers 
of  the  company  to  act  therein.  Held,  that  the  company  became  liable 
to  the  surgeons  so  employed  for  reasonable  compensation  for  their 
services.     Texas  Building  Co.  v.  Albert  d  Edgar,  638. 
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2.  It  seems  that  in  case  of  emergency  where  an  employe  is  seriously  injured 

and  immediate  medical  attention  demanded,  the  master  is  under  a 
duty  to  furnish  same,  and  its  foreman  or  representative  highest  in 
authority  present  and  able  to  act  for  it,  though  not  authorized  to 
make  such  contract  for  it,  would  have  an  implied  authority  to  do  so 
and  to  bind  the  master  thereby.     Id. 

3.  It  seems  also  that,  irrespective  of  the  existence  of  a  legal  duty  on  the 

part  of  the  master  to  furnish  medical  aid  to  an  injured  servant,  the 
master  has  an  interest  in  having  such  aid  furnished  which  would  im- 
ply authority  to  take  action  to  that  end  by  an  employe  not  otherwise 
empowered  to  so  act  for  the  master,  if  he  were  in  charge  of  the  work 
being  done  and  the  only  one  who  could  take  such  necessary  action  in 
the  master's  interest.     Id. 

4.  In  a  suit  by  an  employe  against  his  employer  for  damages  for  maltreat- 

ment by  physicians,  the  issue  being  whether  said  physicians  were  se- 
lected and  employed  by  the  employer  or  by  the  employe  through  the 
officials  of  a  labor  union  of  which  the  employe  was  a  member,  evidence 
considered,  and  held  to  justify  the  trial  court  in  refusing  to  instruct 
a  verdict  for  defendant;  and  also  in  submitting  the  issue  of  employ- 
ment as  to  only  one  of  said  physicians,  although  plaintiff's  case  was 
predicated  upon  the  negligence  of  two  physicians.  The  error  in  this 
respect,  if  error  at  all,  was  one  of  omission  which  appellant  should 
have  sought  to  correct  by  a  special  charge.  Texas  <£  P.  Ry.  Co.  v. 
McWain,  512. 

5.  Evidence  considered,  and  held  sufficient  to  support  a  finding  that  an  em- 

ployer had  entered  into  contract  to  furnish  medical  treatment  for  an 
employe  in  case  the  employe  was  injured  during  the  employment.     Id. 

6.  Where  there  is  a  contract  between  an  employer  and  his  employes  whereby 

the  employer  undertakes,  in  consideration  of  a  monthly  deduction  from 
the  employe's  wages,  to  furnish  him  medical  treatment,  the  employer 
is  liable  for  the  negligence  of  the  physicians  supplied  by  him  in  dis- 
charge of  such  undertaking,  notwithstanding  he  may  derive  no  profit 
from  the  deductions  thus  imposed  upon  the  employes.    Id. 

7.  Although  a  contract  for  immunity  from  the  consequences  of  negligence 

may  be  valid  so  far  as  property  rights  are  concerned,  a  different  rule 
prevails  as  to  personal  injuries  received  by  a  servant  through  the  neg- 
ligence of  the  master.  Such  contracts  have  been  held  void  as  con- 
trary to  public  policy,  and  this  whether  the  negligence  of  the  master 
be  actual  or  passive  only.     Pacific  Exp.  Co.  v.  Watson.  111. 

8.  In  a  suit  for  damages  for  personal  injuries  received  while  unloading  a 

tank  car  of  petroleum,  evidence  considered,  and  held  sufficient  to  sup- 
port a  verdict  finding  the  defendant  guilty  of  negligence  and  that  the 
plaintiff  did  not  assume  the  risk  arising  from  the  situation.  Gal- 
veston, H.  &  8.  A.  Ry.  Co.  v.  Sanchez,  87. 

9.  When  there  was  no  allegation  that  gravel  or  some  other  substance  had 

in  some  manner  gotten  into  a  valve  in  an  oil  car  and  caused  the  oil 
to  spout  in  plaintiff's  face,  thereby  injuring  him,  and  the  theory  of 
the  defense  was  that  plaintiff  had  voluntarily  assumed  the  risk  of  the 
situation,  it  was  not  error  for  the  court  to  exclude  evidence  of  the 
surmises  of  witnesses  as  to  the  cause  of  the  oil  spouting.     Id. 

10.  When  the  pleadings  raise  the  issue,  it  is  proper  for  the  court  to  charge 

the  jury  that  if  the  dangers  were  hidden  so  that  an  employe  could 
not  and  did  not  know  of  them,  the  employer  would  be  liable  for  send- 
ing the  employe  into  a  place  where  such  hidden  dangers  would  be  de- 
veloped by  the  acts  of  the  employer's  agents  or  servants  in  the  per- 
formance of  the  work  in  hand.    Id. 

11.  A  servant  has  the  right  to  rely  upon  the  assumption  that  the  machinery, 

tools  and  appliances  with  which  he  is  called  upon  to  work  are  reason- 
ably safe  and  that  the  business  is  conducted  in  a  reasonably  safe 
manner.  No  duty  of  inspection  rests  upon  a  servant,  and,  in  the  ab- 
sence of  knowledge  of  the  defects  and  the  attendant  risks,  he  does  not 
assume  the  risks  arising  from  a  failure  of  the  master  to  perform  his 
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duty.  This  rule  applied  where  an  employe  was  injured  by  standing 
upon  a  decayed  window  sill.     William*  v.  Henne field,  54. 

12.  When  the  evidence  tended  to  show  that  a  railroad  switch  was  left  open 

or  unlocked  through  the  negligence  of  an  employe  of  the  railroad  com- 
pany, the  court  was  authorized  to  charge,  in  a  suit  for  damages  re- 
sulting therefrom,  that  the  negligence  of  the  employe  was  the  negli- 
gence of  the  company,  and  this  though  the  plaintiffs  alleged  that  the 
defendant  company  was  negligent.  International  &  G.  W.  R.  Co.  v. 
Bradt,  82. 

13.  A  locomotive  fireman,  engaged  in  switching  cars  on  the  sidetracks  of  a 

railway,  was  killed  by  collision  of  his  engine  with  cars  so  left  by  a 
previous  switching  crew  upon  an  adjoining  siding  as  not  to  clear  the 
track  upon  which  he  was  working.  Evidence  in  such  case  considered, 
and  held  not  to  authorize  a  peremptory  instruction  to  find  for  de- 
fendant, being  sufficient  to  support  findings  of  negligence  in  so  leaving 
the  car  and  of  the  absence  of  contributory  negligence  and  assumption 
of  the  risk  on  the  part  of  the  employe  so  killed.  St.  Louis  8.  W.  Ry. 
Co.  of  Texas  v.  Holt,  19. 

14.  A  locomotive  fireman  being  required  to  perform  duties  preventing  him 

from  keeping  a  lookout  for  obstructions  upon  the  track  at  all  times, 
the  act  of  other  employes  in  leaving  a  car  upon  an  adjoining  siding 
so  situated  as  not  to  clear  his  engine  upon  the  track  on  which  it  was 
engaged  in  switching,  was  one  which  a  jury  might  properly  hold  to 
be  neglect  of  a  duty  owing  to  him  in  such  employment,  being  such 
that  an  ordinarily  prudent  person  might  have  foreseen  liability  of  in- 
jury to  him  therefrom  though  he  was  performing  his  duties  with  ordi- 
nary care.    Id. 

15.  Evidence  considered,  and  held  sufficient  to  support  the  submission  to  the 

jury  of  the  issue  of  negligence  on  the  part  of  a  locomotive  engineer 
in  failing  to  keep  a  proper  lookout  against  obstructions  to  the  track 
by  cars  upon  an  adjoining  siding  so  situated  as  not  to  clear  his  en- 
gine, by  collision  with  which  his  fireman  was  killed.     Id. 

16.  Evidence  considered,  and  held  to  present  no  issue  as  to  whether  the  neg- 

ligence shown  was  an  omission  of  a  duty  owing  to  the  employe  in- 
jured thereby,  and  instructions  held  not  erroneous  for  failing  to  dis- 
criminate between  the  duty  owing  to  such  injured  party  and  that  to 
others.  St.  Louis  S.  W.  Ry.  Co.  of  Texas  v.  Pope,  98  Texas,  540,  dis- 
tinguished.   Id. 

Mental  Anguish. 

Delay  in  transporting  corpse.    See  Damages,  4,  5. 

Delay  in  delivering  telegram.     See  Damages,  6;  Telegraph,  2% 

Insulting  language  by  conductor.     See  Damages,  17. 

Ejection  from  railway  station.    See  Damages,  18. 

Failure  to  deliver  telegram.     See  Telegraph,  8. 

Medical  Treatment. 

Of  injured  employe.     See  Master  and  Servant,  1-6;  Railways,  1,  2. 

Measure  of  Damages. 

Failure  to  complete  building.    See  Damages,  9. 
Breach  of  contract  of  sale.     See  Damages,  10. 
Abatable  nuisance.     See  Damages,  12,  13. 
Loss  to  parent  by  injury  to  child.    See  Damages,  If. 

Mental  Capacity. 

Release  of  damages.    See  Contract,  1. 

Mines  and  Mining. 

Contract  for  boring  oil  well.    See  Contract,  2. 

Minors. 

Judgment  for  costs  against.     See  Costs,  4* 
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Recovery  by  parent  for  injury  to.    See  Damage*,  H. 
Degree  of  care  required  of.     See  Instructions  to  Juries,  17. 

1.  The  deed  of  a  minor  is  voidable  only,  subject  to  repudiation  within  a 

reasonable  time  after  attaining  majority,  and  then  only  on  returning 
the  consideration,  if  still  in  the  minor's  possession.  Hat  ton  v.  Bodan 
Lumb.  Co.,  479. 

2.  Evidence  of  probate  proceedings  and  conveyances  considered,  and  held  to 

show  an  intention  to  ratify  rather  than  to  repudiate  a  conveyance  of 
land  by  minors.    Id. 

3.  To  charge  a  minor  with  the  assumption  of  a  risk  incident  to  a  dangerous 

employment,  he  must  not  only  know  the  danger  but  be  aware  of  its 
extent,  and  have  sufficient  discretion  to  comprehend  and  understand 
the  risk.     Texas  d  N.  0.  R.  Co.  v.  Plummer,  563. 

4.  A  minor's  parents  can  not  contract  away  his  rights  or  relieve  the  mas- 

ter from  the  duty  which  the  law  imposes  on  him  for  the  protection  of 
the  minor.    Id. 

5.  A  judgment  in  favor  of  minors  suing  by  next  friend  should  not  be  made 

payable  to  the  latter  without  bond  given  by  him  as  required  by  article 
349Sw,  Revised  Statutes;  it  was  proper  to  make  it  payable  to  the 
sheriff,  to  be  disbursed  by  him  under  direction  of  the  court.  Parriss 
v.  Jewell,  200. 

Mistake. 

Release  of  claim  for  damages.     See  Contract,  1, 

In  field  notes  of  land.     See  Trespass  to  Try  Title,  2,  S. 

Mortgage. 

Proof  of  execution.     See  Lost  Instrument,  1. 

As  appropriation  of  property  by  mortgagor.     See  Ratification,  2. 

Motive. 

In  enforcing  legal  right.    See  Wills,  10. 

Municipal  Corporation. 

Maintenance  of  nuisance  by.     See  Cities,  1. 
Control  over  railway  crossings.     See  Cities,  2,  S. 
Control  over  highways.     See  Street  Railway,  1-6*. 
Election  for  formation  of.    See  School  District,  1-J. 

Negligence. 

Burden  of  proving.    See  Carriers  of  Goods,  1,  2. 

Transportation  of  dangerous  goods.    See  Carriers  of  Ooodst  7-10. 

In  transportation  of  passengers.     See  Carriers  of  Passengers,  2,  3,  5,  8,  9. 

Liability  for  nuisance  not  dependent  on.     See  Cities,  1. 

Definition  of.     See  Instructions  to  Juries,  5. 

By  minors.     See  Instructions  to  Juries,  17. 

Of  physician  treating  servant.     See  Master  and  Servant,  J-7» 

In  unloading  oil  car.     See  Master  and  Servant,  8,  9,  10. 

Duty  of  inspection.    See  Master  and  Servant,  11. 

Master  liable  for  servant's  negligence.    See  Master  and  Servant,  12. 

Contributory  negligence  and  assumed  risk.    See  Master  and  Servant,  IS. 

Anticipating  danger.    See  Master  and  Servant,  1$. 

Lookout  for  obstructions  on  track.    See  Master  and  Servant,  15. 

Duty  to  injured  employe.     See  Master  and  Servant,  16. 

Showing  contributory  negligence.     See  Pleading,  1. 

Alleging  conclusion.    See  Pleading,  2. 

Insufficient  light.    See  Proximate  Cause,  1. 

Fright  occasioned  by  trespass.     See  Question  of  Foci,  1. 

In  transmission  of  message.     See  Telegraph,  1-5. 

1.  A  defendant  is  liable  for  injuries  to  another  when  its  negligence  is  merely 

a  concurring  and  not  the  sole  cause  of  the  injuries.  Morgan's  L.  d  T. 
R.  d  S.  Co.,  104. 

2.  A  nuisance  is  anything  that  works  hurt,  inconvenience  or  damage.    If  the 
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operation  of  a  gin  and  light  plant  upon  the  premises  of  the  owner 
amounts  to  a  nuisance  to  an  adjacent  property  owner,  then  no  amount 
of  care  in  the  conduct  of  the  business  will  exempt  the  owner  of  the 
plant  from  liability  for  damages.     Ha  mm  v.  Briant,  614. 

3.  Where  it  appeared  from  the  evidence  that  plaintiff  stored  his  cotton  seed 

in  a  house  on  defendant's  right  of  way  near  defendant's  platform  on 
which  bales  of  cotton  had  been  placed  for  shipment,  and  said  cotton 
seed  was  thereafter  destroyed  by  fire  alleged  to  have  been  caused  by 
sparks  from  defendant's  engine,  the  court  properly  submitted  to  the 
jury  the  issue  of  contributory  negligence  interposed  by  defendant. 
Abbott  Gin  Co.  v.  Missouri,  K.  d  T.  Ry.  Co.  of  Texas,  263. 

4.  Unless  plaintiff's  own  case  as  developed  by  him  supports  an  inference  of 

contributory  negligence,  it  is  a  matter  of  defense  which  must  be 
pleaded  to  entitle  the  issue  to  be  submitted.  Lewis  v.  Texas  d  P.  Ry. 
Co.,  585. 

5.  The  fact  that  evidence  supporting  an  inference  of  contributory  negligence 

is  drawn  out  on  cross-examination  of  plaintiff's  witnesses  does  not  en- 
title the  issue  to  be  submitted  where  no  such  defense  was  pleaded.  Id. 

6.  The  mere  fact  that  a  certain  method  of  doing  work  was  adopted  by  the 

party  injured  thereby,  instead  of  another  method  which  was  available 
and  would  have  prevented  the  injury,  does  not  render  such  act  con- 
tributory negligence  as  matter  of  law.    Id. 

7.  It  was  error  to  charge  that  the  selection  by  the  servant  of  a  method  of 

doing  work  which  resulted  in  injury,  when  another  which  would  have 
prevented  the  injury  was  available,  would  preclude  recovery,  unless  the 
way  selected  was  so  obviously  hazardous  as  to  require  the  inference  of 
contributory  negligence  to  be  drawn  by  the  court  as  matter  of  law; 
otherwise  the  inference  is  one  of  fact  to  be  left  to  the  jury.    Id. 

8.  That  the  injured  person  had  knowledge  of  defendant's  negligence  and  the 

dangers  therefrom,  and  hence  assumed  the  risk,  is  matter  of  defense 
which  should  be  pleaded  to  entitle  the  issue  to  be  submitted.  Id. 
0.  Upon  an  issue  of  contributory  negligence  the  court  charged  the  jury  as 
follows:  "But  the  burden  of  proof  to  establish  contributory  negligence, 
as  pleaded  by  defendant,  rests  upon  the  defendant,  but  in  determining 
whether  defendant  has  discharged  such  burden  you  will  look  to  all  the 
facts  and  circumstances  introduced  in  evidence  before  you,  regardless 
of  whether  the  same  were  introduced  by  the  plaintiff  or  the  defendant 
or  both."  Held,  not  materially  different  in  legal  effect  from  a  charge 
that  the  jury  should  look  to  all  such  evidence  in  determining  whether 
plaintiff  had  been  guilty  of  contributory  negligence.  Beaumont  Trac. 
Co.  v.  Happ,  427. 

10.  In  the  absence  of  evidence  that  the  bumper  of  a  street  car  was  a  place  of 

obvious  and  certain  danger,  it  was  not  error  for  the  court  to  refuse  an 
instruction  that  the  bumper  of  a  car  was  a  dangerous  place  for  a  per- 
son to  attempt  to  ride  upon,  and  that  the  plaintiff,  who  was  injured 
while  riding  thereon,  assumed  the  risk  of  danger  of  such  position,  al- 
though he  was  there  by  invitation  of  the  defendant.    Id. 

11.  To  stand  upon  a  window  sill,  being  the  usual  and  customary  way  of  oil- 

ing machinery  which  could  not  be  reached  from  the  floor,  an  employe 
could  not  be  charged  with  contributory  negligence  in  following  said  cus- 
tom, although  the  window  sill  was  not  primarily  intended  to  be  so 
used,  and  the  employer  knowing  of  the  custom  would  be  guilty  of  neg- 
ligence in  permitting  said  sill  to  become  decayed  and  insecurely  fast- 
ened.    Williams  v.  ffennefield,  54. 

12.  In  an  action  for  damages  for  personal  injuries  caused  by  being  struck  by 

a  piece  of  timber  projecting  from  a  freight  train,  evidence  considered, 
and  held  insufficient  to  require  the  court  to  submit  the  issue  of  con- 
tributory negligence  on  the  part  of  the  plaintiff  and  sufficient  to  jus- 
tify a  verdict,  against  the  defendant.  St.  Louis  8.  W.  Ry.  Co.  of 
Texas  v.  Wilcox,  3. 

13.  It  is  the  duty  of  a  railway  company  to  use  ordinary  care  not  to  injure 

persons  at  a  place  commonly  and  habitually  used  by  the  public  as  a 
passway  with   the  knowledge  and   consent  of  the  company,  and  any 
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neglect  of  such  duty  will  render  the  company  liable  in  damages  when 
injury  results  therefrom.    Id. 

14.  In  a  suit  for  damages  by  one  who  was  struck  and  injured  by  a  locomotive 

while  he  was  walking  along  a  railroad  track,  evidence  reviewed,  and 
held  sufficient  to  authorize  the  submission  of  the  issue  of  discovered 
peril,  and  to  support  a  verdict  against  the  defendant  on  said  issue. 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Mitckam,  134. 

15.  Contributory  negligence  constitutes  no   defense   in  a   case  of  discovered 

peril;  nor  does  the  fact  that  the  railroad  track  was  properly  enclosed 
with  fences  and  cattle-guards,  where  plaintiff  was  injured  on  a  rail- 
road track  after  his  peril  was  discovered.    Id. 

16.  It  is  the  duty  of  the  engineer  operating  a  locomotive  to  continue  to  use 

every  reasonable  effort  to  avoid  injuring  a  person  Been  on  a  railroad 
track  until  the  danger  of  injury  is  passed;  and  a  charge  to  this  ef- 
fect did  not  impose  on  the  railroad  company  a  greater  duty  than  re- 
quired by  law.    Id. 

17.  In  an  action  against  a  ginning  company  for  damages  for  personal  in- 

juries received  while  operating  a  round-bale  cotton  compress,  evidence 
reviewed,  and  held  insufficient  to  show  any  defect  in  the  press  for 
which  defendant  would  be  liable,  but  sufficient  to  show  that  plaintiff 
assumed  the  risk  of  operating  the  machine  if  it  was  defective.  Mam- 
well  Oin  Co.  v.  Wallan,  42. 

18.  The  evidence  being  conflicting  as  to  whether  or  not  it  was  the  duty  of 

defendant's  servant  to  ascertain  the  presence  of  plaintiff  under  a  loco- 
motive before  moving  the  same,  it  was  reversible  error  for  the  court 
to  assume  in  its  charge  to  the  jury  that  the  failure  of  the  servant  to 
ascertain  that  fact  was  negligence  as  a  matter  of  law.  International 
&  O.  N.  R.  Co.  v.  Wynne,  68. 

19.  In  a  suit  against  a  railroad  company  for  damages  for  the  death  of  an 

engineer  caused  by  running  into  an  open  switch  at  night,  the  plaintiffs 
alleged  that  the  defendant  company  had  failed  to  inspect  its  track  and 
switch,  and  had  negligently  and  recklessly  failed  to  discover  the  state 
of  the  switch  and  provide  any  warning  to  the  deceased  of  the  fatally 
dangerous  condition  thereof.  Held,  the  allegation  was  sufficient  to  ad- 
mit proof  of  a  failure  to  have  lights  at  the  switch  as  had  been  the 
custom  of  the  defendant.    International  &  G.  N.  R.  Co.  v.  Bradt,  82. 

20.  When  the  defendant,  by  its  pleading,  charged  a  deceased  engineer  with 

negligence  in  failing  to  heed  the  warning  given  by  the  switch  targets 
as  to  the  condition  of  the  switch,  it  was  permissible  for  the  plaintiffs 
to  prove  that  that  switch  had  no  targets  or  signals.    Id. 

21.  When  plaintiffs  in  a  suit  for  damages  for  the  death  of  a  locomotive  engi- 

neer, caused  by  running  into  an  open  switch,  proved  that  the  death  of 
the  engineer  was  so  caused,  they  made  a  case  against  the  defendant 
company,  and  the  burden  of  proof  then  rested  on  it  to  account  for  the 
unsafe  condition  of  the  switch.    Id. 

22.  Evidence  considered,  and  held  to  justify  the  trial  court  in  submitting  to 

the  jury  the  issue  whether  or  not  a  railroad  switch  had  been  left  open 
by  an  employe  of  the  railroad  company,  thereby  causing  the  derail- 
ment of  a  passenger  train  and  the  injury  to  plaintiff's  wife.  Interna- 
tional &  O.  N.  R.  Co.  v.  Sandlin,  151. 

Hew  Cause  of  Action. 

1.  When  plaintiff's  cause  of  action  is  based  upon  a  breach  of  a  contract,  the 

fact  that  in  an  amended  petition  plaintiff  placed  a  different  construc- 
tion on  the  contract  will  not  constitute  the  setting  up  of  a  new  or 
different  cause  of  action.    Kirby  Lumb.  Co.  v.  Cununings  d  Co.,  291. 

2.  When,  upon  appeal  from  a  Justice  to  a  County  Court,  proper  objection  is 

made  to  the  pleading  of  the  plaintiff  that  it  sets  up  a  new  cause  of 
action,  an  issue  of  fact  is  presented  which  must  be  determined  by  evi- 
dence, and  not  a  question  of  law  which  the  court  may  dispose  of  upon 
an  exception,  without  evidence.     Wooley  v.  Corley,  229. 

3.  The  citation  issued  by  a  justice  of  the  peace  is  not  a  part  of  the  pleading 

of  the  plaintiff  in  the  cause,  and  should  not  be  relied  upon  in  deter- 
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mining  whether  the  cause  of  action  asserted  by  the  plaintiff  in  the 
County  Court  was  the  same  as  that  asserted  in  the  Justice  Court    Id. 

4.  The  fact  that  in  the  Justice  Court  the  defendant  was  charged  with  hav- 
ing committed  a  trespass  upon  plaintiff's  land  through  agents,  and  on 
appeal  to  the  County  Court  with  having  committed  the  same  wrong 
jointly  with  another  party,  would  not  change  the  nature  of  the  tres- 
pass complained  of  nor  constitute  a  new  cause  of  action.    Id. 

6.  The  plaintiff  in  a  case  appealed  from  the  Justice  to  the  County  Court 
has  a  right  to  state  in  the  County  Court  the  details  of  his  case  some- 
what differently  from  the  manner  in  which  they  were  pleaded  in  the 
Justice  Court,  even  though  it  amount  to  new  matter,  and  he  would  not 
thereby  set  up  a  new  cause  of  action  or  violate  the  statute.    Id. 

Hext  Friend. 

Judgment  recovered  by.    See  Minors,  5. 

Honresldent. 

Time  for  filing  bond.    See  Appeal,  1,  2. 

Votes  and  Bills. 

Authority  to  receive  payment.     See  Agency,  2, 
Power  to  protect  acceptance.     See  Banks  and  Banking,  1. 
Collateral  security.    See  Cross-Action,  1,  2. 
Payment  after  discovery  of  fraud.    See  Estoppel,  1. 
Foreclosure  of  lien  on  collateral  note.    See  Foreclosure,  1. 
Given  by  husband  and  wife.    See  Married  Woman,  1. 
Payable  in  merchandise.     See  Time  Checks,  1,  2. 
Ownership  not  presumed  from  possession.    See  Time  Checks,  3. 
Given   for   purchase  money  of   land.     See   Vendor  and  Purchaser,  2,  6, 
10-19. 

1.  An  oral  promise  by  the  payee  to  the  payer,  made  at  the  time  a  note  is 

executed,  not  to  enforce  the  payment  of  the  note  according  to  its  tenor 
and  effect,  would  destroy  the  obligation  evidenced  by  the  written  in- 
strument, and  would  therefore  be  no  defense  to  a  suit  upon  the  note. 
Fambro  v.  Keith,  302. 

2.  A  waiver  of  protest  and  notice  by  the  indorser  of  a  promissory  note  has 

the  same  effect  in  fixing  his  liability  as  though  the  protest  and  notice 
were  duly  made.  It  is  not  necessary  in  such  case  that  it  be  fixed  by 
timely  suit  or  by  showing  insolvency  of  the  principal  at  the  time  of 
maturity.    Costin  v.  Burton-Lingo  Co.,  634. 

3.  Action  against  the  indorser  of  a  note  whose  liability  has  been  already 

fixed  by  his  waiver  of  protest  and  notice  may  be  maintained  without 
joining  the  principal  maker  as  defendant,  where  the  residence  of  the 
latter  is  unknown.  It  is  not  necessary  to  show  also  that  he  is  in- 
solvent.   Id. 

4.  The  payee  of  a  promissory  note  wrote  to  the  payor:     "I  am  willing  yon 

should  pay  the  interest  when  due,  and  extend  the  time  of  payment  un- 
til January  1,  1909."  Held,  the  interest  not  having  been  paid  on  Janu- 
ary 1st,  the  promise  to  extend  the  time  for  payment  of  the  principal 
was  not  binding.     City  Loan  d  Tr.  Co.  v.  Sterner,  518. 

5.  A  promissory  note  was  executed  for  a  certain  amount  payable  at  a  cer- 

tain time,  but  contained  the  stipulation  that  it  was  to  "remain  in  full 
force  until  paid  according  to  the  contract  under  which  it  was  given/1 
The  contract  referred  to  was  for  the  sale  of  an  interest  in  a  mul  and 
gin  company,  the  vendees  being  the  makers  of  the  note  above  referred 
to,  and,  after  providing  that  the  vendees  should  be  allowed  to  make 
certain  improvements  m  the  property,  contained  the  following  pro- 
visions: "It  is  further  agreed  and  understood  by  the  parties  of  the 
first  part  (the  payees  in  the  note)  that  after  the  above,  together  with 
the  operating  expenses,  have  been  paid,  and  not  until  then,  shall  they 
have  any  claim  on  the  net  earnings  of  the  plant,  .  .  .  the  same 
to  be  paid  as  the  net  earnings  of  the  gin  may  be  able  to  pay  them  as 
per  face  of  note."    In  a  suit  upon  the  note,  held,  that  the  petition  was 
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not  subject  to  a  demurrer  because  it  did  not  allege  that  there  were 
net  earnings  which  could  be  applied  to  the  payment  of  the  note.  The 
instruments  should  be  construed  together,  and  when  so  construed  the 
right  to  pay  out  of  the  net  earnings  was  only  a  privilege  granted  to 
the  payers  to  pay  such  earnings  on  the  contract  at  any  time  before 
the  maturity  of  the  note,  and  said  amount  not  having  been  paid  at  or 
before  the  due  date  named  therein,  it  became  a  certain  demand  for 
money  and  the  makers  were  liable  therefor.    Fuller  v.  Pryor,  425. 

Notice. 

Record  of  adoption.    See  Adoption,  3. 

Dangerous  character  of  goods.    See  Carriers  of  Goods,  9,  10. 

Of  special  damages.    See  Carriers  of  Goods,  11;  Telegraph,  5. 

To  perform  obligation.    See  Contract,  7. 

Of  vendor's  lien.     See  Innocent  Purchaser,  1. 

Waiver  of.    See  Notes  and  Bills,  2,  3. 

Of  grantor's  want  of  title.    See  Record  of  Title,  1. 

Novation. 

Extension  of  time.    See  Notes  and  Bills,  4. 

Nuisanoe. 

Maintained  by  city.    See  Cities,  1. 
Control  of  city  council  over.    See  Cities,  2,  3. 
Damages  where  abatable.    See  Damages*,  12,  13. 
Lawful  use  of  premises.    See  Negligence,  2. 

Occupancy. 

Intent  to  occupy  in  future.    See  Homestead,  1,  2. 
Certificate  of.    See  School  Land,  1. 

Officers. 

Agreement  as  to  compensation.    See  Costs,  2. 

Allowance  for  official  services.     See  County  Attorney,  1-3. 

Sufficiency  of  certificate.    See  Depositions,  1. 

Judgment  against.    See  Judgment,  1. 

Enforcing  performance  of  ministerial  duty.     See  Mandamus,  1. 

Authority  to  take  acknowledgment.    See  Recorded  Deed,  1,  2. 
1.  When  a  writ  of  restitution  is  valid  on  its  face  and  issued  out  of  a  court 
of  competent  jurisdiction,  it  is  sufficient  to  protect  the  officer  execut- 
ing the  same  even  though  the  judgment  on  which  it  issued  be  void. 
Wilson  v.  Moore,  410. 

Offset. 

Allowance  of  interest  on.    See  Interest,  1. 

Oil. 

Conveyance  of  mineral  rights.    See  Contract,  2. 
Right  is  an  interest  in  land.     See  Jurisdiction,  2,  3. 
Injury  in  unloading  car.    See  Negligence,  8,  9,  10. 

Opinion. 

Proper  construction  of  crossing.    See  Evidence,  10. 
Duty  of  physician.    See  Evidence,  11. 
Hearsay  proof  of.    See  Evidence,  13. 
Proper  construction  of  building.    See  Evidence,  H,  15, 
Usual  time  for  transportation.    See  Evidence,  18. 
'    Apparent  condition  of  body  or  mind.    See  Evidence,  20.. 
Conclusion  of  witness.    See  Evidence,  29. 

Outstanding  Title. 

Evidence  to  show.    See  Recorded  Deed,  1. 
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Option. 

Agency  to  sell.    See  Contract,  11. 

To  reject  unsatisfactory  title.    See  Vendor  and  Purchaser,  7, 

Ownership. 

Property  subject  to  execution.    See  Fraudulent  Conveyance,  2. 
Of  instrument  sued  on.    See  Time  Cheeky  3. 

Parent  and  Child. 

Recovery  by  parent  for  injury  of  child.    See  Damages,  H. 
Contract  for  child  to  assume  risk.    See  Minor,  4. 

Parol  Evidence. 

To  explain  latent  ambiguity.    See  Deed,  1. 

Parties. 

Related  to  judge.  See  Disqualification  of  Judge,  1. 
Wife  testifying  for  husband.  See  Evidence,  21,  22. 
Testimony  of  surviving  wife.  See  Evidence,  25,  26. 
Capacity  to  sue.    See  Receivers,  1,  2,  3. 

1.  The  words  "party"  and  "parties"  when  used  in  connection  with  suits  or 

actions  are  technical  words,  and  apply  only  to  him  or  them  by  or 
against  whom  a  suit  is  brought.  Missouri,  K.  A  T.  Ry.  Co.  of  Texas 
v.  Mitcham,  134. 

2.  When  the  claim  sued  upon  is  transferred  after  suit  filed  and  pending  the 

suit,  it  is  not  necessary  to  make  the  transferee  a  party;  the  transferee 
may  make  himself  a  party,  but  it  is  not  necessary  that  he  do  so. 
Stark  Grain  Co.  v.  Harry  Bros.  Co.,  530. 
3. 'On  death  of  the  plaintiff  in  an  action  surviving  to  heirs,  the  latter  could 
be  made  parties  on  suggestion  of  the  death.  (Rev.  Stats.,  art.  1246.) 
Such  suggestion  formed  a  part  of  the  pleadings.  It  was  not  necessary 
for  the  heirs  to  file  new  pleadings.  They  could  prosecute  the  action 
under  the  original  petition,  and,  it  seems,  could  do  so  in  the  name 
of  the  deceased.    Parriss  v.  Jewell,  200. 

Partition. 

Conveyance  by  cotenant.     See  Tenant  in  Common,  2,  3. 

Partnership. 

Arbitration  of  differences.    See  Arbitration  and  Award,  1. 

Passengers. 

Transportation  of.    See  Carriers  of  Passengers,  1-9. 

Patent. 

Of  land  to  county.    See  School  Land,  2,  3. 

Payment. 

To  agent.    See  Agency,  2. 

Money  tendered  in  court.    See  Deposit,  1;  Fundamental  Error,  1. 

Of  acceptance  after  discovery  of  fraud.     See  Estoppel,  1. 

Testimony  as  to  payment  of  taxes.     See  Evidence,  28. 

Dissolution  of  injunction  on  payment.    See  Injunction,  6. 

Of  judgment  to  next  friend.     See  Minors,  5. 

Checks  payable  in  merchandise.    See  Time  Checks,  1,  2. 

Of  purchase  price  of  land.    See  Trusts,  2. 

Subrogation  to  vendor's  lien.     See  Vendor  and  Purchaser,  10,  11,  12,  17. 

Presumption  from  lapse  of  time.    See  Vendor  and  Purchaser,  13. 

Demand  for,  not  an  election  of  remedy.    See  Vendor  and  Purchaser,  IS, 

Pending  Suit. 

No  ground  for  abatement.    See  Abatement,  1. 
Court  first  acquiring  jurisdiction.    See  Injunction,  1. 
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Performance. 

Notice  to  perform.    See  Contract,  7. 
Decision  of  architect.    See  Contract,  8,  9,  10. 

Personal  Trust. 

Can  not  be  delegated.    See  Agency,  1,  k*  7;  Contract,  5. 

Physician. 

Refusal  of  license  to  practice.    See  Practice  of  Medicine,  1,  2. 

Plea  of  Privilege. 

Pendency  of  another  suit.     See  Injunction,  1. 

Pleading. 

By  defendant  for  affirmative  relief.    See  Cross-Action,  1,  2. 

Offered  as  evidence  by  opponent.     See  Evidence,  6. 

Effect  of  general  denial.    See  Lost  Instrument,  1. 

Notice  of  cross-action.     See  Married  Woman,  1. 

Contributory  negligence.     See  Negligence,  J. 

Assumed  risk.    See  Negligence,  8. 

Failure  to  light  switch.    See  Negligence,  19,  20. 

Setting  up  new  claim.    See  New  Cause  of  Action,  1-5. 

New  parties  on  suggestion  of  death.    See  Parties,  S. 

Judgment  not  supported  by.     See  Practice  on  Appeal,  20. 

Sufficient  in  absence  of  exception.    See  School  District,  2. 

Legal  or  equitable  defense.    See  Stale  Demand,  2. 

Failure  of  title.    See  Vendor  and  Purchaser,  4. 

Contracts  construed  together.    See  Vendor  and  Purchaser,  6. 

Improvements  in  good  faith.    See  Vendor  and  Purchaser,  8. 

Suit  upon  verified  account.    See  Verified  Account,  1. 

1.  In  a  suit  for  damages  for  personal  injuries  sustained  by  plaintiff  while 

riding  upon  the  bumper  of  a  street  car,  pleading  of  plaintiff  consid- 
ered, and  held  not  to  show  prima  facie  negligence  or  assumed  risk  on 
his  part,  and  hence  not  subject  to  general  demurrer.  Beaumont  Trac. 
Co.  v.  Eapp,  427. 

2.  In  an  action  to  recover  damages  for  personal  injuries  caused  by  a  piece 

of  timber  projecting  from  a  freight  train  while  passing  through  a 
town  at  night,  pleading  considered,  and  held  not  subject  to  exception 
on  the  ground  that  the  acts  or  facts  constituting  the  negligence  for 
which  it  is  sought  to  hold  the  defendant  railroad  company  responsible, 
were  not  specifically  stated,  but  that  negligence  was  alleged  as  a  con- 
clusion.   St.  Louis  S.  W.  Ry.  Co.  of  Texas  v.  Wilcox,  3. 

3.  In  the  absence  of  a  special  exception  an  allegation  that  defendant  was 

about  to  enter  upon  and  remove  the  timber  from  "the  three  hundred 
acres  off  the  eastern  portion  of  the  land  in  controversy,"  was  a  suffi- 
cient description  of  the  land  upon  which  defendant  threatened  to  com' 
mit  waste.     Mitchell  v.  Burnett,  124. 

4.  Pleading  considered  in  a  suit  to  cancel  a  deed  to  land,  and  held  not  sub- 

ject to  special  exception  on  the  ground  that  it  did  not  sufficiently  de- 
scribe the  land  sought  to  be  recovered.     Weil  v.  Martinez,  440. 

5.  The  office  of  a  supplemental  answer  is  not  to  supply  allegations  which 

should  have  formed  a  part  of  the  original  answer,  but  to  reply  to  new 
matter  in  avoidance  thereof  set  up  in  a  supplemental  petition.  So  far 
as  it  attempts  the  former  object  it  is  subject  to  exception.  Bleioitt  v. 
Oreene,  588. 

6.  Parties  are  not  required  to  file  written  pleadings  in  a  Justice  Court,  but 

having  done  so  they  are  bound  by  the  allegations  as  in  a  court  of 
record.    Houston,  E.  &  W.  T.  Ry.  Co.  v.  Eastern  Texas  Ry.  Co.,  489. 

7.  Pleadings  in  a  Justice  Court  are  not  required  to  be  as  definite  and  spe- 

cific as  in  courts  in  which  written  pleadings  are  required,  but  even  in 
a  Justice  Court  a  pleading  which  asks  a  specific  and  definite  relief, 
without  any  prayer  for  general  relief,  will  not  support  a  judgment 
granting  entirely  different  relief  from  that  asked  for.    Id. 
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Rulings  upon  this  subject  will  be  found  arranged  under  more  specific 
heads.  See  Abatement,  1;  Administration,  1;  Amount  in  Controversy, 
1;  Appeal,  IS;  Appearance,  1;  Arbitration  and  Award,  1;  Argument 
of  Counsel,  1-4;  Assignment  of  Error,  1-4;  Briefs,  1-3;  Burden  of 
Proof,  1-4;  Continuance,  1;  Costs,  IS;  Cross-Action,  1,  2;  Depositions, 
1;  Evidence,  3-7;  Fundamental  Error,  1;  Harmless  Error,  1-4;  Im- 
provements, 1;  Injunction,  IS;  Instructions  to  Juries,  1-11;  New 
Cause  of  Action,  IS;  Practice  in  Trial  Court,  1,  2;  Practice  on  Ap- 
peal, 1-20;  Question  of  Fact,  1;  Question  of  Law,  1;  Receivers,  1-7; 
Verdict,  1,  2. 

Practice  in  Trial  Court. 

Pendency-  of  another  suit.    See  Abatement,  1;  Injunction,  1, 

Claim  for  unliquidated  damages.    See  Administration,  1. 

Jurisdiction.    See  Amount  in  Controversy,  1. 

Bond  by  nonresident  defendant.    See  Appeal,  1,  2. 

Bond  by  one  of  several  defendants.    See  Appeal,  3. 

Motion  to  quash  service.    See  Appearance,  1. 

Acquiescence  in  proceedings.    See  Arbitration  and  Award,  1. 

Conduct  of  attorney.    See  Argument  of  Counsel,  1-4- 

Application  to  postpone.    See  Continuance,  1. 

Apportionment  of  costs.     See  Costs,  1. 

Agreement  in  regard  to  costs.    See  Costs,  2,  3. 

Notice  of  defendant's  plea.    See  Cross-Action,  1,  2. 

Certificate  to  answers  of  witness.    See  Depositions,  1. 

Impeachment  of  witness.    See  Evidence,  3. 

Leading  question.    See  Evidence,  4?  5* 

Findings  of  court.    See  Improvements,  1. 

Execution  sale.    See  Injunction,  2,  3. 

Preventing  waste.    See  Injunction,  4»  o". 

Payment.    See  Injunction,  6. 

Charge  of  court.    See  Instructions  to  Juries,  IS,  6-13,  15-17. 

Amendments  to  pleading.    See  New  Cause  of  Action,  IS. 

Peremptory  charge.     See  Question  of  Fact,  1;  Question  of  Law,  1. 

Capacity  to  sue.    See  Receivers,  1,  2,  5,  6\ 

Parties.     See  Receivers,  3. 

Judgment  for  costs.    See  Receivers,  4> 

Distribution  of  assets.    See  Receivers,  7. 

Approval  of  facts.    See  Statement  of  Facts,  1. 

1.  A  party  introducing  evidence  sufficient  to  support  a  verdict  in  his  favor 

is  entitled  to  have  the  issue  submitted  to  the  jury,  however  strong  the 
contradictory  evidence  might  be,  and  in  determining  the  propriety  of 
directing  a  verdict  the  evidence  must  be  viewed  from  a  standpoint  most 
favorable  to  such  party,  disregarding  conflicts  and  contradictions.  Cone 
v.  Belcher,  493. 

2.  Under  the  provisions  of  section  1,  chapter  7,  Acts  of  First  Called  Session 

of  the  Thirtieth  Legislature  (Laws  1907,  p.  446),  the  judge  of  the 
trial  court  may  file  his  conclusions  of  fact  and  law  at  any  time  within 
ten  days  after  adjournment  of  the  term,  although  no  order  to  that  ef- 
fect was  made  during  the  term.    Kimbell  v.  Powell,  57. 

Practice  on  Appeal. 

Bond  by  one  defendant.    See  Appeal,  3. 

Pointing  out  error.    See  Assignment  of  Error,  1-4 J  Briefs,  IS. 

Reformation  of  judgment.    See  Costs,  4- 

Presumption  in  support  of  judgment.    See  Costs,  5. 

Admission  of  improper  testimony.     See  Evidence,  6,  7. 

Money  deposited  in  court.    See  Fundamental  Error,  1. 

Errors  not  ground  for  reversal.     See  Harmless  Error,  1-4;  Instructions 

to  Juries,  4,  5,  14* 
Appeal  from  Justice  Court.    See  New  Cause  of  Action,  2S. 
Striking  out  statement.     See  Statement  of  Facts,  1. 
1.  Where  the  service  of  citation  in  error  is  found  insufficient,  it  is  proper  to 
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dismiss  the  writ  of  error,  but  not  the  petition  in  error,  leaving  the 
plaintiff  free  to  perfect  service  if  he  desires.  Pratt  v.  Interstate  Sav. 
d  Tr.  Co.,  354. 

2.  A  properly  certified  copy  of  the  judgment  sought  to  be  affirmed  on  certifi- 

cate must  accompany  the  motion  to  affirm,  otherwise  the  motion  will 
be  refused.     Thorn  v.  Lanier,  67. 

3.  Under  the  provisions  of  article  1016,  Rev.  Stats.,  the  appellee  or  defend- 

ant in  error  is  required  to  file  the  certificate  for  affirmance  of  a  judg- 
ment at  the  term  of  the  appellate  court  to  which  the  appeal  is  return- 
able.   A  failure  to  do  this  is  fatal  to  a  motion  to  affirm.    Id. 

4.  An  assignment  of  error  based  upon  the  alleged  action  of  the  trial  court 

in  overruling  appellant's  application  for  a  continuance  can  not  be  con- 
sidered when  the  record  fails  to  show  any  order  made  by  the  court 
upon  the  application.    Hedrick  v.  Kilgore,  47. 

5.  On  appeal,  affidavits  will  not  be  considered  for  the  purpose  of  contradict- 

ing the  record  as  to  the  date  when  the  judge's  conclusions  of  fact  and 
law  are  filed.  Such  proceeding  must  be  inaugurated  in  the  trial 
court.    Kimbell  v.  Powell.  57. 

6.  A  record  was  filed  in  a  Court  of  Civil  Appeals  on  July  3,  1008;  on  Octo- 

ber 5  following  the  appellee  filed  a  motion  to  strike  out  the  findings  of 
fact  and  conclusions  of  law  of  the  trial  judge;  this  motion  was  over- 
ruled on  June  21,  1909;  on  July  4,  1909,  appellee  filed  his  motion  for 
rehearing,  and  on  October  5,  1909,  filed  a  motion  praying  that  pro- 
ceedings on  appeal  be  stayed  until  the  record  could  be  corrected  in  the 
District  Court,  and  stating  that  a  suit  for  this  purpose  was  instituted 
in  the  District  Court  on  August  8,  1909.  Held,  that  while  in  a  case  of 
this  kind  it  would  be  proper  to  delay  the  decision  of  the  case  until  the 
record  could  be  corrected,  the  laches  of  the  appellee  in  this  case  was 
Buch  as  to  require  a  refusal  of  his  motion.    Id. 

7.  A  finding  of  fact  by  a  trial  court  can  not  be  reviewed  on  appeal  in  the 

absence  of  an  assignment  of  error  based  thereon.  City  Loan  &  Tr.  Co. 
v.  Sterner,  518. 

8.  In  the  absence  of  a  fundamental  error,  a  Court  of  Civil  Appeals  has  no 

power  to  revise  errors  in  the  trial  when  such  errors  are  not  properly 
presented  in  a  brief.     Stephenville  Oil  Mill  v.  McXeill,  253. 

9.  Findings  for  appellant  on  certain  special  issues  are  immaterial  where  the 

findings  on  others  in  favor  of  appellee  require  a  judgment  in  his  favor. 
Parriss  v.  Jewell,  200. 

10.  Although  a  verdict  may  be  against  the  preponderance  of  the  evidence,  it 

will  not  be  disturbed  by  nn  appellate  Court  when  there  is  testimony 
legally  sufficient  to  support  it.  Knights  of  the  Maccabees  of  W.  v. 
Hunter,  115. 

11.  When  the  testimony  is  conflicting  it  is  the  province  of  the  jury  to  decide 

between  the  witnesses,  and  the  mere  fact  that  there  was  a  conflict  in 
the  testimony  is  not  sufficient  ground  for  setting  aside  the  verdict. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Sanchez,  87. 

12.  It  is  the  peculiar  statutory  right  and  prerogative  of  the  jury  to  decide 

upon  the  credibility  of  witnesses  and  the  weight  of  their  testimony,  and 
if  they  choose  to  credit  one  witness,  although  he  may  be  contradicted 
by  a  score  of  others,  an  appellate  court  can  not  on  that  ground  alone 
disturb  the  verdict.  A  preponderance  of  evidence  is  not  created  by  the 
number  of  witnesses  alone.     Williams  v.  Hennefield,  54.' 

13.  The  failure  of  the  trial  court  to  submit  an  issue  is  not  cause  for  reversal 

when  no  request  was  made  to  have  such  issue  submitted.  Lattimore  v. 
Tarrant  County,  610. 

14.  Where  a  landowner  was  sued  by  agents  for  commissions  upon  a  sale  which 

they  claimed  to  have  consummated,  and  the  defendant  owner  admitted 
his  liability  to  some  one  for  commissions  and  paid  the  money  into 
court,  and  interpleaded  other  agents  who  were  claiming  said  commis- 
sions, an  objection  that  the  interpleader  should  not  have  been  allowed 
could  not  be  heard  for  the  first  time  on  appeal.  Smith  rf  Sholars  v. 
Fowler,  356. 

15.  Where  a  case  is  tried  before  the  judge  without  a  jury  and  the  judgment 
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is  supported  by  unobjectiona*,  and  practically  undisputed  evidence, 
the  admission  of  improper  testimony  is  not  cause  for  reversal.  Jferri- 
man  v.  Blalack,  271. 

16.  When  a  case  is  tried  without  a  jury  and  the  judgment  is  supported  by 

legal  evidence,  the  fact  that  improper  evidence  was  admitted  will  not 
be  cause  for  the  reversal  of  the  judgment.  Gainesville  Water  Co.  «. 
City  of  Gainesville,  257. 

17.  The  failure  of  the  trial  court  to  find  specified  facts  and  propositions  of 

law  will  not  be  cause  for  reversal  of  the  judgment  in  the  absence  of 
any  request  by  appellant  for  such  findings  and  an  exception  to  the  re- 
fusal of  the  court  to  grant  such  request.     Id. 

18.  Where  an  assignment  of  error  is  based  upon  the  refusal  of  the  court  to 

give  a  special  charge,  and  the  charge  is  not  copied  or  referred  to  in 
the  statement  following  the  assignment,  the  assignment  will  not  be 
considered.  And  so,  when  the  record  does  not  show  that  appellant 
made  any  request  in  the  trial  court  that  the  court  instruct  the  jury 
as  indicated  in  an  assignment  of  error.    Montgomery  v.  Amsler,  216. 

19.  Where  an  appellant  has  judgment  for  the  full  amount   to  which  he  is 

entitled  under  the  pleading  and  the  evidence,  any  error  in  the  submis- 
sion of  the  case  to  the  jury  would  not  be  cause  for  reversal.    Id. 

20.  In  a  suit  for  damages  to  a  crop  of  rice  caused  by  the  appropriation  by 

the  defendant  of  all  the  water  in  an  adjacent  stream,  and -wherein 
plaintiff  alleged  that  he  was  deprived  of  the  water  by  a  dam  built  by 
defendant  across  a  certain  prong  of  the  stream,  but  the  evidence 
showed  that  the  damage  was  not  caused  by  the  building  of  said  dam 
but  by  the  building  of  dams  on  a  different  prong  of  the  Btream,  a  judg- 
ment for  plaintiff  was  not  warranted  by  the  pleading.  Facts  proved 
but  not  alleged  can  not  form  the  basis  for  a  judgment.  Stacy  t>. 
Delery,  242. 

Practice  of  Medicine. 

Showing  right  to  license.    See  Mandamus,  2. 

1.  The  section   (11)    of  the  Act  of  April   17,  1907,  Laws  Thirtieth  Legisla- 

ture, p.  227,  authorizing  the  Board  of  Medical  Examiners  to  refuse  li- 
cense or  certificate  verifying  the  former  license  to  practice  medicine 
where  the  applicant  therefor  has  been  guilty  of  "other  grossly  unpro- 
fessional or  dishonorable  conduct  of  a  character  likely  to  deceive  or 
defraud  the  public,"  i9  not  invalid  for  want  of  certainty.  Morse  v. 
Board  of  Medical  Examiners,  93. 

2.  The  refusal  of  a  certificate  validating  a  former  license  of  a  medical  prac- 

titioner under  the  Act  of  April  17,  1907,  is  a  refusal  to  grant  license, 
distinguishable  from  the  forfeiture  or  revocation  of  an  existing  one  by 
the  board,  and  not  penal  or  retroactive.    Id. 

Presentation. 

Of  claim  for  unliquidated  damages.    See  Administration,  1. 

Presumption. 

Facts  supporting  inference  of  negligence.    See  Carriers  of  Goods,  9. 

In  support  of  judgment.     See  Costs,  5;  Findings,  2. 

Of  law  of  another  State.    See  Foreign  Law,  1,  2,  8. 

Of  ownership  from  possession.    See  Time  Checks,  8. 

Of  payment  from  lapse  of  time.  See  Vendor  and  Purchaser,  H. 
1.  In  a  suit  by  persons  claiming  under  an  original  grantee  of  a  land  certifi- 
cate, against  those  claiming  as  heirs  and  assigns  of  an  assignee  of  the 
certificate  and  patentee  of  the  land,  a  charge  upon  the  presumption 
of  a  grant  or  conveyance  prior  to  the  adoption  of  the  common  law  in 
Texas,  considered  and  approved.     Carlisle  v.  Gibbs,  593. 

Principal  and  Agent. 

See,  generally,  Agency,  1-18. 
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Principal  and  Surety. 

Release  by  extension  of  time.    See  Surety,  1. 

Prohibition. 

Election  under  local  option  law.    See  Constitutional  Law,  9-9. 

Protest. 

Waiver  of.    See  Notes  and  Bills,  2,  3. 

Proximate  Cause. 

Concurring  causes.    See  Negligence,  1. 

Discovered  peril.    See  Negligence,  H,  15,  16. 

Injury  by  fright.    See  Question  of  Fact,  1. 

Loss  of  employment.  See  Slander,  3. 
1.  In  a  suit  for  damages  for  personal  injuries  alleged  to  have  been  caused 
by  the  negligence  of  defendant  in  failing  to  furnish  plaintiff  with  suffi- 
cient light  to  enable  him  to  perform  his  duty  of  shoveling  cotton  seed 
into  a  conveyor,  and  in  failing  to  warn  plaintiff  of  a  change  in  the 
position  of  the  conveyor,  evidence  considered,  and  held  insufficient  to 
show  any  casual  connection  between  the  negligence  alleged  and  plain- 
tiff's injuries.    Brazos  Oil  &  Light  Co*  v.  Crawford,  389. 

Public  Policy. 

Contract  for  immunity  from  negligence.    See  Master  and  Servant,  7. 

Publio  Koads. 

Control  of  city  over  railway  crossings.    See  Cities,  2,  3. 
Control  of  Commissioners'  Court  over.    See  Street  Railways,  IS. 

Publio  Schools. 

Formation  of  district.    See  School  District,  1-5. 

Purchase  Honey. 

Vendor's  lien  for.    See  Vendor  and  Purchaser,  2,  4,  6,  9-19* 

Question  of  Pact. 

Authority  to  receive  money.    See  Agency,  2. 

Excess  in  area.    See  Boundaries,  2. 

Negligence  of  carrier.    See  Carriers  of  Goods,  9,  10. 

Acts  of  co-conspirators.     See  Conspiracy,  1. 

Appeal  from  Justice  Court.    See  New  Cause  of  Action,  2. 

As  to  how  check  was  payable.     See  Time  Check,  2. 

Must  be  determined  by  jury.  See  Verdict,  1. 
1.  A  railroad  company's  special  agent  and  detective,  accompanied  by  the 
company's  station  agent  and  his  employe,  went  upon  plaintiff's  prem- 
ised about  midnight  in  search  of  evidence  against  plaintiff  on  a  charge 
of  theft  of  the  company's  property;  the  plaintiff  was  not  at  home,  and 
his  wife,  discovering  their  presence  on  the  premises,  was  very  much 
frightened  and  humiliated;  said  parties  entered  the  premises  without 
the  consent  of  plaintiff  or  his  wife  and  without  legal  process.  In  a  suit 
by  the  husband  against  the  company  for  damages  resulting  from  the 
fright  and  humiliation  of  his  wife,  evidence  considered,  and  held  to 
raise  the  issue  whether  or  not  said  detective  and  the  others  were  act- 
ing within  the  scope  of  their  authority  in  entering  upon  plaintiff's 
premises,  and  whether  or  not  the  shock  and  its  injurious  results  were 
proximately  caused  by  the  acts  of  said  parties,  and  whether  or  not  such 
results  ought  to  have  been  foreseen  as  a  natural  and  probable  conse- 
quence of  said  acts;  and  the  court  therefore  erred  in  instructing  a  ver- 
dict for  defendant.  Alexander  v.  St.  Louis  S.  W.  Ry.  Co.  of  Texas, 
407. 

Question  of  Law. 

1.  When  the  undisputed  evidence  establishes  beyond  controversy  facts  essen- 
tial to  plaintiff's  action  or  to  the  defense  of  his  adversary,  as  to  such 
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matters  there  can  be  no  issues  of  fact  to  submit  to  the  jury,  but  they 
become  matters  of  law  for  the  court  to  determine.  Kirby  Lumb.  Co. 
v.  Cummings  &  Co.,  291. 

Quitclaim. 

Will  not  support  limitation.     See  Limitation,  5. 

Railways. 

Liability  as  common  carriers.    See  Carriers  of  Good*,  1—11. 

Transportation  of  passengers.    See  Carriers  of  Passengers,  1-9. 

Crossings  over  highway.    See  Cities,  2,  S. 

Taxing  intangible  assets.     See  Constitutional  Law,  2;  Taxation,  1,  2. 

Vestibules  on  street  cars.    See  Constitutional  Law,  4,  & 

Release  of  damages.     See  Contract,  1. 

Transportation  of  corpse.    See  Damages,  4,  5. 

Delay  in  delivering  goods.    See  Damages,  11. 

Judgments  recovered  against.    See  Damages,  16-18. 

Tort  in  another  State.    See  Jurisdiction,  1. 

Negligence  of  physician.     See  Master  and  Servant,  k,  5,  6. 

Unloading  oil  car.    See  Master  and  Servant,  8-10. 

Negligence  and  contributory  negligence.     See  Master  and  Servant,  12-16. 

Concurring  causes.    See  Negligence,  1. 

Escape  of  fire.     See  Negligence,  S. 

Pleading  contributory  negligence.     See  Negligence,  4>  5. 

Choosing  dangerous  method  of  work.     See  Negligence,  6,  7. 

Pleading  assumed  risk.    See  Negligence,  8. 

Burden  of  proving  contributory  negligence.     See  Negligence,  9. 

Assumed  risk.    See  Negligence,  10. 

Timber  projecting  from  car.    See  Negligence,  12,  IS. 

Discovered  peril.    See  Negligence,  H,  15,  16. 

Locomotive  moved  while  servant  was  beneath  it.    See  Negligence,  18. 

Running  into  open  switch.    See  Negligence,  19-22. 

Citation  served  on  agent.    See  Service  of  Process,  1. 

Construction  upon  highways.    See  Street  Railways,  1-6. 

1.  In  a  suit  by  an  injured  employe  against  a  railroad  company  for  damages 

resulting  from  the  negligence  of  the  company  in  failing  to  promptly 
transport  him  to  the  company  hospital  and  furnish  him  with  medical 
treatment,  as  by  contract  the  company  was  bound  to  do,  evidence  con- 
sidered, and  held  to  justify  the  court  in  refusing  a  charge  requested 
by  the  defendant  to  the  effect  that  if  the  company  complied  with  its 
established  rules'  for  the  government  of  its  hospital  department  in  the 
matter  of  transportation  and  medical  treatment,  to  find  for  the  de- 
fendant. Under  the  circumstances  it  was  the  duty  of  the  defendant  to 
exercise  ordinary  care  to  promptly  furnish  the  plaintiff  with  medical 
treatment  without  regard  to  its  hospital  rules  and  regulations.  Mis- 
souri, K.  d  T.  Ry.  Co.  of  Texas  v.  Craves,  395. 

2.  The  issue  being  whether  or  not  a  railroad  company  had  exercised  reason- 

able diligence  and  care  in  furnishing  an  injured  employe  with  medical 
attention,  charge  requested  by  the  defendant  company  considered,  and 
held  to  have  properly  grouped  the  facts  which  defendant  was  entitled 
to  have  specifically  submitted  to  the  jury  and  which,  if  found  to  be 
true,  would  have  exonerated  it  from  liability,  and  its  refusal  was, 
therefore,  reversible  error.    Id. 

Ratification. 

Of  sale  by  agent.    See  Agency,  5,  6,  8. 

Of  transaction  obtained  by  fraud.    See  Fraud,  S. 

Of  conveyance  by  minor.    See  Minors,  1,  2. 

Of  invalid  school  district.     See  School  District,  4. 
1.  Confirmation   implies  a   deliberate  act   intended   to   renew  and  ratify   a 
transaction  known  to  be  voidable;  acquiescence  is  some  act,  not  delib- 
erately intended  to  ratify  such  transaction,  but  recognizing  the  trans- 
action as  existing  and  intended,  to  some  extent  at  least,  to  carry  iv 
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into  effect  and  to  obtain  or  claim  the  benefits  resulting  from  it.  Koppe 
v.  Koppe,  204. 
2.  Where,  with  full  knowledge  and  understanding  of  all  the  facts,  a  party 
treated  as  his  own  property  received  by  him  in  a  transaction  voidable 
for  fraud,  and  appropriated  the  property  to  his  own  use  and  benefit  by 
executing  a  mortgage  thereon,  he  will  be  held  to  have  ratified  the 
transaction  regardless  of  whether  he  knew  specifically  what  his  legal 
rights  were,  and  regardless  of  whether  he  knew  that  the  execution  of 
the  mortgage  would  be  a  ratification  of  the  transaction.    Id, 

Real  Property. 

Contract  for  mineral  right.     See  Contract,  2;  Jurisdiction,  2» 
Payment  out  of  proceeds  of  sale.    See  Statute  of  Frauds,  i. 

Receivers. 

On  forfeiting  franchise  of  corporation.    See  Water  Company,  1. 

1.  In  a  suit  against  the  receiver  of  a  railroad  company  appointed  by  a  Fed- 

eral Court,  an  allegation  in  the  petition  that  permission  to  sue  the  re- 
ceiver had  been  obtained  from  the  court  appointing  him,  will  be  taken 
as  true  in  the  absence  of  a  plea  or  exception  duly  verified  by  oath. 
International  d  G.  N.  R.  Co.  v.  Bradt,  82. 

2.  The  plaintiffs,  in  an  action  against  the  receiver  of  a  railroad  company  for 

damages,  alleged  that  they  were  duly  authorized  by  the  court  in  which 
the  receivership  was  pending  to  file  said  suit,  but  no  evidence  was  in- 
troduced to  sustain  the  allegation.  Held,  the  authorization  by  the 
court  to  sue  related  to  plaintiff's  capacity  to  sue,  and  in  the  absence 
of  a  denial  under  oath  by  the  defendant,  the  allegation  will  be  taken 
as  true.  International  &  O.  N.  R.  Co.  v.  Ormond,  79. 
8.  The  receiver  is  a  proper  party  defendant  in  an  action  against  a  railroad 
company  for  damages  upon  a  cause  of  action  which  arose  before  the 
appointment  of  the  receiver.    Id. 

4.  A  judgment  against  the  receiver  of  a  corporation  instead  of  against  the 

corporation  itself  for  the  costs  of  a  suit  against  the  corporation  is 
harmless  error,  if  error  at  all,  when  the  judgment  provides  that  such 
costs  should  be  paid  in  due  course  of  the  receivership.    Id. 

5.  Without  regard  to  the  right  to  sue  a  receiver  without  leave  of  the  court 

appointing  him,  under  the  provisions  of  the  Acts  of  Congress  of  March 
3,  1887,  and  August  13,  1888,  where  it  is  alleged  by  a  plaintiff  in  a 
suit  against  a  receiver  that  the  court  appointing  the  receiver  had  en- 
tered an  order  expressly  authorizing  and  empowering  him  to  defend 
any  and  all  actions  which  had  been  theretofore  brought  seeking  to  es- 
tablish any  claim  or  demand  against  the  property  in  nis  hands  as  such 
receiver,  including  the  demand  of  plaintiff,  such  order  was  authority 
for  the  prosecution  of  plaintiff's  suit  against  said  receiver.  Interna- 
tional d  O.  N.  R.  Co.  v.  Wynne,  68. 

6.  In  the  absence  of  a  denial  under  oath  by  a  receiver  of  the  allegation  in 

plaintiff's  petition  to  the  effect  that  plaintiff  was  authorized  by  the 
court  appointing  the  receiver  to  sue  him,  it  was  not  necessary  for 
plaintiff  to  prove  said  allegation.    Id. 

7.  A  corporation  chartered  and  authorized  to  do  business  only  in  Texas  ac- 

quired the  plant  and  assets  of  a  corporation  authorized  to  do  a  simi- 
lar business  in  Louisiana,  and  thereafter  operated  said  plant  as  a  sepa- 
rate concern  and  without  change  of  its  name;  the  Texas  corporation 
was  placed  in  the  hands  of  a  receiver;  creditors  who  had  dealt  with 
the  Louisiana  corporation,  and  become  its  creditors  as  such,  had  a  re- 
ceiver appointed  by  the  Louisiana  courts  for  the  Louisiana  plant,  and 
the  proceeds  of  the  sale  of  that  property  was  by  order  of  said  court 
applied  as  credits  upon  the  claims  of  said  creditors  alone,  to  the  ex- 
clusion of  the  Texas  creditors;  afterwards  the  same  creditors  sought  to 
intervene  in  the  receivership  proceedings  in  Texas  for  the  balance  due 
on  their  claims.  Held,  the  Texas  court  rightly  refused  to  permit  them 
to  intervene  unless  they  should  pay  to  the  Texas  receiver  within  a  fixed 
time  what  had  been  receivea  by  tliem  through  the  receivership  in  Lou- 
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isiana.  The  Texas  corporation  was  the  equitable  owner  of  the  prop- 
erty in  Louisiana,  as  well  as  of  that  in  Texas,  and  the  very  purpose 
and  soul  of  a  receivership  is  to  secure  an  equal  sharing  of  the  assets 
of  the  insolvent,  which  said  creditors  were  seeking  to  avoid.  Lake 
Charles  Nat'l  Bk.  v.  Campbell  Co.,  362. 

* 

Recorded  Deed. 

1.  A  deed  to  land  in  Texas  acknowledged  in  another  State  before  a  justice 

of  the  peace,  an  officer  not  authorized  by  the  law  of  Texas  to  take  ac- 
knowledgments, but  on  record  for  more  than  ten  years  without  the  as- 
sertion of  adverse  claim,  was  admissible  in  evidence  without  proof  of 
its  execution,  when  offered  by  defendant  in  an  action  of  trespass  to  try 
title  to  show  an  outstanding  legal  title  in  the  grantee,  as  against  plain- 
tiffs, who  claimed  under  a  subsequent  deed  from  the  same  grantor. 
Bledsoe  v.  Haney,  285. 

2.  The  words  "acknowledged  in  the  manner  required  by  law,"  in  article  2312, 

Revised  Statutes,  and  in  the  second  clause  of  the  amendment  to  that 
section  by  the  Act  of  April  23,  1907,  Laws  Thirtieth  Legislature,  p. 
308,  referred  to  the  authority  of  the  officer  to  take  the  acknowledgment, 
as  well  as  to  the  form  of  certificate  required,  and  the  amendment 
made  such  deeds,  where  recorded  for  ten  years,  admissible  without 
proof  of  their  execution,  though  acknowledged  before  an  unauthorized 
officer.    Id. 

Record. 

As  constructive  notice.    See  Adoption,  1. 
Failing  to  show  ruling.    See  Practice  on  Appeal,  4- 
Impeaching  by  affidavit.    See  Practice  on  Appeal,  5. 
Delay  in  obtaining  correction.     See  Practice  on  Appeal,  6\ 

Record  of  Title. 

Decree  of  partition.     See  Description,  1. 

Deed  defectively  acknowledged.    See  Estoppel,  2. 

Omission  of  certificate  of  acknowledgment.  See  Limitation,  8. 
1.  Plaintiff  suing  for  the  recovery  of  land  was  charged  with  constructive  no- 
tice of  his  grantor's  want  of  title  where  the  facts  relating  thereto  ap- 
peared by  conveyances  in  his  chain  of  title,  as  against  defendant's 
claim  as  previous  purchaser  under  a  deed  recorded  but  defectively  ac- 
knowledged, and  of  which  he  had  no  actual  notice,  though  he  did  not 
introduce  nor  need  to  introduce  such  deeds  by  which  the  constructive 
notice  was  made  to  appear  in  his  chain  of  title.  Abernathy  v.  Pickett, 
552. 

Release. 

Mental  capacity  to  execute.    See  Contract,  1. 
Of  surety  by  extension  of  time.     See  Surety,  1. 

Remittitur. 

1.  Where  plaintiff,  under  a  given  state  of  the  evidence,  was  entitled  to  only 
nominal  damages,  it  was  error  to  charge  the  jury  in  such  event  to 
find  for  defendant;  and  this  was  not  cured  by  defendant  remitting  his 
recovery  of  costs  under  such  charge  and  having  the  costs  of  suit  taxed 
against  himself.    Smith  v.  Gunn,  339. 

Removal  of  Causes. 

1.  When,  during  the  progress  of  a  trial  in  a  State  Court,  the  cause  becomes 
removable  to  the  Federal  Court  by  reason  of  the  dismissal  from  the 
cause  of  the  resident  defendants,  the  right  to  removal  by  the  remain- 
ing defendant  will  be  waived  and  lost  by  its  failure  immediately  upon 
dismissal  of  the  other  defendants  to  request  the  court  to  suspend  the 
trial  in  order  that  it  might  have  time  to  prepare  a  bond  and  appli- 
cation for  removal.     Such  defendant  will  not  be  allowed  to  continue 
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the  trial  and  take  the  chances  of  a  favorable  verdict.    Morgan's  L.  & 
T.  R.  &  S.  Co.  v.  Street,  194. 

Bents. 

Loss  of  by  delay  in  construction.    See  Damages,  S. 
Loss  by  failure  to  deliver  message.     See  Damages,  7. 
Eviction  on  failure  to  pay.    See  Landlord  and  Tenant,  S. 

Reputation. 

Of  assignor  of  land  certificate.    See  Evidence,  9. 

Rescission. 

Recovery  of  attorney's  fees.    See  Damages,  1. 
Who  may  assert  right.     See  Failure  of  Consideration,  1. 
Equitable  rights  of  third  parties.    See  Vendor  and  Purchaser,  16. 
Affecting  amount  of  recovery.    See  Vendor  and  Purchaser,  19. 

Revocation. 

By  subsequent  will.    See  Wills,  5. 

Riparian  Rights. 

1.  Each  riparian  owner  has  equal  rights  in  the  stream  of  water  which  flows 
by  him,  but  the  use  of  each  must  be  reasonable  as  regards  the  rights 
of  others;  what  is  such  reasonable  use  is  a  question  of  fact  for  the 
jury  in  each  case.  The  right  to  take  is  not  only  to  use  the  water  as 
it  flows  by,  but  also  to  store  it  in  reservoirs  or  confine  it  for  future 
use  after  it  has  ceased  to  flow,  provided  this  can  be  done  consistently 
with  the  rights  of  lower  owners.    Stacy  v.  Delery,  242. 

Roads. 

Control  over  railway  crossings.    See  Cities,  2,  S. 
Construction  of  street  car  lines.     See  Street  Railways,  1-6. 

Sales. 

Delegation  of  authority  by  Commissioners'  Court.    See  Agency,  4. 

Ratification  by  Commissioners'  Court.     See  Agency,  5-8. 

Commissions  of  agent  for  selling.    See  Agency,  9,  11-13,  15-18. 

Defect  in  title.    See  Agency,  10. 

Termination  of  agency.     See  Agency,  14-18. 

Assignment  of  personal  trust.     See  Contract,  5,  6. 

Breach  of  contract  for.    See  Damages,  10. 

Under  execution.    See  Injunction,  2,  S. 

Contract  to  pay  out  of  proceeds.    See  Statute  of  Frauds,  1. 

Agreement  by  purchaser  to  convey.    See  Trusts,  1. 

Of  real  estate.    See  Vendor  and  Purchaser,  1-19. 

1.  In  an  action  to  recover  back  money  advanced  for  the  purchase  of  cattle, 

which  it  was  alleged  the  seller  had  failed  to  deliver,  the  latter  alleged 
their  tender  to  the  purchaser  and  damages  by  expenses,  loss  and  in- 
jury to  cattle  in  gathering  them.  The  evidence  was  conflicting  as  to 
whether  the  cattle  tendered  were  such  as  the  contract  called  for,  but 
there  was  no  evidence  of  any  damages  alleged  by  defendant.  Held, 
that  a  peremptory  instruction  to  find  for  plaintiff  the  amount  of  the 
money  advanced  was  proper.    Avant  v.  Watson,  304. 

2.  The  seller,  when  the  purchaser  refuses  to  receive  and  pay  for  the  thing 

sold,  may  hold  it  as  property  of  the  purchaser  and  sue  for  the  price; 
or  foreclose  his  lien  therefor  by  a  fair  sale  of  it;  or  treat  the  property 
as  his  own  and  sue  for  damages,  recovering  in  the  latter  case  the  dif- 
ference between  the  market  value  and  contract  price,  if  any,  and  any 
special  damages  by  the  failure  of  the  purchaser  to  comply.  But  if  he 
elects  this  latter  remedy  he  must  prove  the  damages  as  alleged,  in  order 
to  recover.    Id. 

3.  The  failure  on  the  part  of  the  plaintiff  to  inspect  and  select  the  lumber 

can  not  be  urged  as  a  defense  to  a  suit  for  the  breach  of  a  contract  to 
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deliver  the  same,  when  defendant  did  not  have  the  lumber  on  hand 
Kirby  Lumb.  Co.  v.  Cummings  &  Co.,  291. 

Sohool  District. 

1.  When  a  majority  of  the  citizens  residing  in  a  certain  territory  in  a  school 

community  county  petition  the  Commissioners'  Court  of  said  county  in 
the  manner  prescribed  by  law  to  organize  said  territory  into  a  school 
district,  and  the  said  court,  after  hearing  evidence,  grants  the  petition 
and  orders  that  the  territory  described  in  the  petition  be  created  into 
a  common  school  district  with  the  name,  metes  and  bounds  as  prayed 
for  in  the  petition,  such  action  on  the  part  of  the  court  constitutes 
said  territory  a  common  school  district,  with  all  the  privileges  apper- 
taining to  such  districts;  and  the  boundaries  of  the  same  can  not  be 
changed  without  the  consent  of  a  majority  of  the  legal  voters  in  all 
districts  affected  by  the  change.     Crow  v.  Fails,  331. 

2.  In  a  petition  for  mandamus  to  compel  the  members  of  a  Commissioners' 

Court  and  the  superintendent  of  public  instruction  to  recognize  a  cer- 
tain territory  as  a  school  district,  and  to  require  said  officers  to  per- 
form the  duties  prescribed  by  law  appertaining  to  said  district,  an  aver- 
ment that  said  district  was  legally  formed,  and  that  a  proposed  change 
in  the  boundaries  of  the  same  was  without  authority  and  void,  was  suf- 
ficient, in  the  absence  of  an  exception,  to  admit  proof  of  any  fact  or 
facts  that  rendered  void  the  action  of  the  Commissioners'  Court  in 
changing  the  boundaries  of  the  district;  as,  for  instance,  that  the 
change  was  made  without  tne  consent  of  a  majority  of  the  voters  in 
the  district.    Id. 

3.  When  a  school  district  has  been  legally  established,  the  duty  resting  upon 

the  Commissioners'  Court  and  the  superintendent  of  public  instruction 
to  recognize  it  and  accord  to  it  all  the  rights  and  privileges  of  a  school 
district,  involves  no  judicial  discretion,  but  is  plainly  ministerial,  and 
mandamus  will  lie  to  compel  the  performance  of  the  official  duty.     Id. 

4.  The  acts  of  the  patrons  in  an  illegal  school  district,  in  electing  or  ap- 

pointing school  trustees,  employing  a  teacher,  and  conducting  a  school 
therein,  will  not  validate  the  unlawful  act  of  the  Commissioners'  Court 
in  establishing  the  boundaries  of  the  school  district,  and  testimony  to 
prove  such  acts  on  the  part  of  the  patrons  and  trustees  is  properly  ex- 
cluded as  irrelevant  and  immaterial.    Id. 

5.  The  issue  made  by  the  pleading  being  whether  or  not  an.  election  for 

school  trustees  was  legally  held,  a  judgment  which  declares  vacancies 
to  exist  in  the  trusteeships  and  directs  that  the  vacancies  be  filled,  in 
effect  declares  that  the  election  was  illegal.    Id. 

Sohool  Land. 

Sale  by  county.     See  Agency,  4-8. 

1.  In  an  action  of  trespass  to  try  title  to  a  section  of  public  school  land 
wherein  the  plaintiff  sought  to  impeach  the  sale  to  defendant  by  the 
State  by  showing  that  defendant  was  not  at  the  time  of  the  award  to 
him  an  actual  settler  upon  his  home  section,  the  certificate  of  the  Com- 
missioner of  the  Land  Office  as  to  three  years'  occupancy  by  the  de- 
fendant was  not  conclusive  of  the  question,  and  the  plaintiff  should 
have  been  allowed  to  disprove  that  fact.  Gilmore  v.  Locktcood,  616. 
„  2.  A  survey,  location  and  patent  by  the  State  to  a  county  of  county  school 
land  will  not  prevail  over  a  previous  survey  of  the  same  land  as  State 
school  land  where  the  boundaries  are  in  conflict.  Elwood  v.  Stallcup, 
343. 

3.  Land  was  surveyed  and  set  apart  as  State  school  land,  the  alternate  sec- 
tion in  the  location  of  a  certificate  of  land  granted  to  a  railway.  Sub- 
sequently a  grant  to  a  county  of  its  school  land  was  located,  surveyed 
and  patented  so  as  to  conflict  in  part  with  such  State  school  land  sec- 
tion. Held,  that  the  first  survey  set  apart  the  State's  title  in  trust 
for  State  school  purposes  and  vested  a  right  by  such  trust  which  could 
not  be  impaired  by  the  location  by  the  county  for  its  school  fund.  The 
two  trusts,  though  both  were  for  school  purposes,  being  distinct,  the 
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State  could  not,  by  its  patent  to  the  county,  elect  to  transfer  the  prop- 
erty from  the  trust  first  attaching  to  the  other.    Id. 

Service  of  Process. 

Motion  to  quash.     See  Appearance,  1. 

On  attorney  of  record.    See  Citation  in  Error,  I. 

On  cross-plea  by  defendant.  See  Cross-Action,  I,  2. 
1.  The  officer's  return  of  service  of  citation  against  a  nonresident  railway 
company,  the  citation  directing  delivery  to  a  local  agent  of  defendant 
named  in  the  petition,  which  showed  delivery  of  copy  of  the  writ  and 
petition  to  defendant  in  person  by  delivery  to  such  agent  in  person, 
was  sufficient  to  show  that  the  copies  of  the  citation  and  petition  were 
delivered  to  the  agent  named.  Missouri,  K.  d  T.  Ry.  Co.  v.  Scoggin  & 
Dupree,  349. 

Setoff  and  Counterclaim. 

Reducing  plaintiff's  demand.     See  Interest,  1. 

Settlement. 

For  personal  injuries.     See  Contract,  1. 

Slander. 

1.  To  impute  to  a  clerk  the  charge  that  he  had  been  bribed  to  betray  his 

employer's  interest  is  actionable  per  se,  as  affecting  him  injuriously 
in  his  occupation,  though  not  charging  him  with  a  crime.  Malice  in 
such  case  is  presumed,  and  it  was  error  to  instruct  a  finding  for  de- 
fendant unless  the  jury  believed  that  the  charge  was  made  maliciously. 
Mayo  v.  Goldman,  475. 

2.  Plaintiff  was  entitled  to  recover  at  least  nominal  damages,  for  the  use  by 

defendant  of  language  concerning  him  which  was  actionable  per  se,  ir- 
respective of  the  existence  of  any  intent  by  defendant  to  injure  him.  Id, 

3.  The  manager  of  a  mercantile  company,  being  dissatisfied  with  the  conduct 

of  an  employe,  discharged  him,  using  actionable  language  concerning 
him  in  doing  so.  In  an  action  against  such  manager  personally  for 
slander  the  discharge  by  the  company  could  not  be  taken  to  be  a  re- 
sult of  the  slanderous  words  of  the  manager  and  made  a  ground  for 
damages.    Id. 

Specific  Performance. 

Abandonment  of  contract.     See  Evidence,  2. 
Outstanding  lien.     See  Vendor  and  Purchaser,  2, 
Belated  tender.    See  Vendor  and  Purchaser,  9.    . 

Stakeholder. 

Forfeiture  of  deposit.    See  Contract,  4. 
Judgment  disposing  of  rights.    See  Verdict,  2. 

Stale  Demand. 

1.  The  doctrine  of  stale  demand  applies  only  to  equitable  relief.     Snoto  v. 

Gallup,  073. 

2.  Facts  which  can  be  proved  in  defense  in  an  action  at  law,  without  being 

specifically  pleaded,  can  not,  when  pleaded,  convert  the  defense  into  an 
equitable  one  which  may  be  defeated  by  the  doctrine  of  stale  de- 
mand.   Id. 

Statement  of  Facts. 

1.  Where  it  appeared  from  the  record  that  the  appellee,  defendant  in  the 
court  below,  was  a  nonresident  of  the  State,  and  was  neither  present 
nor  represented  by  attorney  at  the  trial,  and  that  the  statement  of 
facts  prepared  by  the  appellant,  plaintiff  below,  was  presented  to  the 
attorney,  who  filed  a  disclaimer  for  appellee,  and  said  attorney  declined 
to  examine  the  same  upon  the  ground  that  he  did  not  represent  the 
appellee  in  the  matter  of  appeal,  a  motion  by  appellee  to  strike  out 
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the  statement  of  facts  because  it  did  not  appear  from  the  certificate 
of  the  trial  judge  appended  thereto  that  the  same  was  ever  submitted 
to  appellee  or  his  attorney  or  an  opportunity  given  them  to  prepare  a 
statement,  will  be  overruled.     Thouron  v.  Skirvin,  105. 

Statutes. 

Prohibiting  time  checks  for  merchandise.    See  Constitutional  Law,  1. 
Taxing  intangible  assets.    See  Constitutional  Law,  2. 
Vestibules  on  street  cars.    See  Constitutional  Law,  4»  5. 
Enacted  at  special  session.    See  Constitutional  Law,  6-9. 

Statutes  Cited. 

[Revised  Statutes.] 

Article  40.    Cities — Control  over  streets.     Oulf,   C.  d  8.  F.  Ry.  Co.  v. 

City  of  Belton,  466. 
Articles  209,    300.  •  Duties   and   fees   of   county   attorney.      Lattimore  v. 

Tarrant  County,  613. 
Article  358.     Appeal  from  Justice  Court.     Wooley  v.  Corley,  233. 
Articles  404,  464,  557/  559.     City  ordinances.     Qulf,  C.  d  8.  F.  Ry.  Co.  v. 

City  of  Belton,  469. 
Articles  419,  453.     Cities.     Qulf,  C.  d  8.  F.  Ry.  Co.  v.  City  of  Belton, 

466. 
Article  635.     Married  woman's  deed.     Gallup  v.  County  of  Liberty,  191. 
Article  642.     Corporations.     Galveston,  H.  d  8.   A.   Ry.   Co.   v.   Houston 

Elec.  Co.,  173. 
Article  1016.     Affirmance  on  certificate.     Thorn  v.  Lanier,  67. 
Article  1008.    Disqualification  of  judge.     Missottri,   K.  d   T.   Ry.   Co.  of 

Texas  v.  Mitcham,  140. 
Article  1090.    Disqualification  of  judge.    Duncan  v.  Herder,  545,  546. 
Articles  1242,  1243.     Appearance.     Missouri,  K.  d  T.  Ry.  Co.  v.  Scoggin 

d  Dupree,  350,  353. 
Article  1246.     Survival  of  actions.    Parriss  v.  Jewell,  202. 
Article  1265.    Right  of  plaintiff  to  sue.     International  d  G.  N.  R.  Co.  v. 

Wynne,  70;  International  d  G.  N.  R.  Co.  v.  Bradt,  85. 
Article  1265.    Non  est  factum.    Blair  v.  Breeding,  149. 
Article  1387.     Appeal.     Simpson  v.  Baker,  460. 
Articles  1394,  1398.     Service  of  process.     Pratt  v.  Interstate  8.  d  T.  Co., 

355. 
Article  1421.     Costs.     Wichita  M.  d  E.  Co.  v.  State,  169. 
Articles  1436,   1438.     Costs.     St.  Louis  8.  W.  Ry.  Co.  of  Texas  v.  King, 

584. 
Article  1550.     County  school  land.     Gallup  v.  County  of  Liberty,  182. 
Article  1599.     Citation  in  Justice  Court.     Wooley  v.  Corley,  233. 
Article  1881.     Probate  of  will.     St.  Mary's  O.  A.  of  Texas  v.  Master  son, 

652. 
Articles  2046,  2055,  2060.     Descent  and  distribution  of  homestead.    Dor- 
man  v.  Grace,  388. 
Article  2082.     Claims  against  estates.     Wells  v.  Hobbs,  381. 
Article  2302.     Evidence.     Watson  v.  Dodson,  33;   Blair  1>.  Breeding,  149; 

Well*  v.  Hobbs,  378. 
Article  2312.     Recorded  deed.    Bledsoe  v.  Haney,  288,  289. 
Article  2491.     Costs.     Wichita  M.  d  E.  Co.  v.  State,  169. 
Articles  2495c,  2495d,  2495f.     Fees  of  county  attorney.    Lattimore  v.  Tar- 
rant County,  612. 
Article  2989.     Injunction.     Mitchell  v.  Burnett,  125. 
Article  3007.     Notice  of  motion.     Duncan  v.  Herder,  545. 
Article  3189.     Continuance.     City  L.  d  T.  Co.  v.  Sterner,  520. 
Articles  3343,  3344.    Limitation.    Hedrick  v.  Kilgore,  48. 
Articles  3390,  3397.    Local  option  election.     Stockard  v.  Reid,  128,  131. 
Article  3498w.     Judgment  recovered  by  minor.     Parriss  v.  Jewell,  202. 
Articlps  3038,  30P3c.     School  districts!     Crow  v.  Fails,  337. 
Article  4269.     Location  of  county  school  land.     Ell  wood  v.  Stallcup,  347. 
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Article  4271.    County  school  land.    Gallup  v.  County  of  Liberty,  182,  187. 
Article  4649.    Recording  judgment.    Kimbell  v.  Powell,  64. 

[Paschal's  Digest.] 

Articles  5314,  5316.  Trial  of  right  of  property.  Missouri,  K.  d  T.  Ry. 
Co.  of  Texas  v.  Mitcham,  141. 

[Acts  of  Legislature.] 

Act  of  March  12,  1001,  Laws  Twenty-seventh  Legislature,  p.  24.  Fees  of 
office.     Wichita  M.  d  E.  Co.  v.  State,  166. 

Act  of  April  15,  1901,  Laws  Twenty-seventh  Legislature,  p.  255.  Rail- 
way crossings.  Galveston,  H.  d  8.  A.  Ry.  Co.  v.  Houston  Elec.  Co., 
255. 

Act  of  April  3,  1003,  Laws  Twenty-eighth  Legislature,  p.  178.  Vestibules 
on  street  cars.    Beaumont  Trao.  Co.  v.  State,  606. 

Act  of  April  — ,  1905.  Laws  Twenty-ninth  Legislature,  p.  285.  County 
school  superintendent.    Crow  v.  Fails,  338. 

Act  of  April  18,  1905,  Laws  Twenty-ninth  Legislature,  p.  372.  Time 
checks.    Attoyac  River  Lumber  Co.  v.  Payne,  330. 

Act  of  March  9,  1907,  Laws  Thirtieth  Legislature,  p.  23.  Interurhan  elec- 
tric railways.     Galveston,  H.  d  S.  A.  Ry.  Co.  v.  Houston  Elec.  Co.,  175. 

Act  of  April  17,  1907,  Laws  Thirtieth  Legislature,  p.  224.  Practice  of 
medicine.     Morse  v.  Board  of  Medical  Examiners,  95. 

Act  of  April  22,  1909,  Laws  Thirty-first  Legislature,  p.  354.  Injunction. 
Latham  Co.  v.  Shelton,  124;  Duncan  v.  Herder,  545. 

Act  of  April  23,  1907,  Laws  Thirtieth  Legislature,  p.  308.  Recorded  deed. 
Bledsoe  v.  Haney,  287,  288. 

Act  of  May  14,  1907,  Laws  Thirtieth  Legislature,  p.  446.  Filing  conclu- 
sions.   Kimbell  v.  Powell,  62,  63. 

Act  of  May  14,  1907,  Laws  Thirtieth  Legislature,  p.  447.  Contest  of  local 
option  election.    Stockard  v.  Reid,  128,  129,  133. 

Act  of  May  16,  1907,  Laws  Thirtieth  Legislature,  p.  469.  Taxation  of 
intangible  assets.     Missouri,  K.  d  T.  Ry.  Co.  of  Tewas  v.  Hassell,  527. 

Statute  of  Frauds. 

1.  A  contract  to  pay  to  another  a  certain  sum  out  of  the  proceeds  of  land 
.    to  be  sold  is  one  for  the  payment  of  money,  not  for  the  sale  of  land, 
nor  required  to  be  in  writing.    Parriss  v.  Jewell,  200. 

Stockholders. 

Responsibility  of  directors  to.    See -Corporations,  2-4. 

Street. 

Control  over  railway  crossings.    See  Cities,  2,  3. 
Construction  of  street  car  line  on.    See  Street  Railways,  1-6, 

Street  Railways. 

Vestibules  on  cars.    See  Constitutional  Law,  4,  5. 

1.  Section  7,  of  article  10,  of  the  Constitution,  is  merely  prohibitive,  but 

recognizes  by  implication  the  right  to  build  street  railways  within  any 
city,  town  or  village,  or  upon  any  public  highway  when  the  consent  of 
those  to  whom  the  supervision  and  control  of  the  streets  and  high- 
ways are  confided  is  obtained.  Galveston,  H.  d  S.  A.  R.  Co.  v.  Hous- 
ton Elec.  Co.,  170. 

2.  The  term  "public  highways,"  as  used  in  section  7,  article  10  of  the  Con- 

stitution, is  used  to  describe  some  public  thoroughfare  different  from  a 
street  in  a  city,  town  or  village,  and  can  not  be  construed  to  mean 
streets,  nor  can  it  be  held  to  apply  to  streets  in  an  incorporated  town 
or  village  as  distinguished  from  the  streets  in  an  unincorporated  city, 
town  or  village.    Id. 

3.  The  Commissioners'  Court  are  the  "local  authorities"  in  this  State  within 

the  purview  of  section  7,  article  10  of  the  Constitution,  who  have  au- 


720  Index. 

Street  Railway! — Continued. 

thority  to  grant  permission  to  build  a  street  railway  along  a  public 
highway  in  the  country.    Id. 

4.  A  street  railway  company  to  whom  has  been  granted  by  the  Commission- 

ers' Court  of  the  county  the  right  to  construct  its  road  along  a  public 
highway  can  not  be  prevented  by  a  steam  or  commercial  railroad  com- 
pany from  intersecting  its  track  also  on  said  highway.    Id. 

5.  The  character,  rights  and  duties  of  a  corporation  are  fixed  by  its  charter, 

and  these  can  not  be  changed  by  an  order  of  a  Commissioners'  Court 
authorizing  it  to  do  acts  and  perform  services  which  are  not  warranted 
by  its  charter.    Id. 

6.  Neither  the  Act  of  1901   (Gen.  Laws  1901,  pp.  255,  256),  nor  the  Act  of 

1907   (Gen.  Laws  1907,  p.  23)   has  reference  to  street  railways.     Id. 

Subrogation. 

Payment  of  vendor's  lien.    See  Vendor  and  Purchaser,  10,  11,  12,  17. 

Surety. 

1.  The  extension  of  an  interest  bearing  debt  for  a  definite  period  of  time 
upon  an  agreement  between  the  payee  and  payer,  based  upon  a  con- 
sideration, will  discharge  a  surety  upon  the  debt,  he  not  being  a  party 
to  the  agreement.    Fambro  v.  Keith,  302. 

Survey. 

Identifying  boundaries.     See  Boundaries,  1,  2. 

Survival. 

Suggestion  of  death.    See  Parties,  3. 

Surviving  Wife. 

Testifying  in  suit.    See  Evidence,  25. 

Taxation. 

Of  intangible  assets.     See  Constitutional  Law,  2. 

Failure  to  pay  franchise  tax.     See  Foreign  Corporation,  1. 

1.  The  law  intends  that  each  person  enjoying  government  protection  shall 

be  required  to  contribute  his  reasonable  proportion  to  the  burdens  of 
government,  and  no  more;  each  taxpayer  is  required  to  pay  a  tax  in 
proportion  to  the  property  he  owns,  and  so  long  as  he  is  only  called 
upon  to  pay  on  the  same  percent  of  valuation  as  others,  he  can  not 
complain  although  one  piece  of  his  property  is  valued  proportionately 
above  another,  provided  the  aggregate  valuation  makes  him  pay  no 
more  than  his  proper  proportion  of  the  taxes.  Missouri,  K.  d  T.  Ry. 
Co.  of  Texas  v.  Hassell,  522. 

2.  A  board  of  equalization  assessed  the  property  of  private  owners  at  about 

seventy-five  percent  of  its  real  value;  it  assessed  the  intangible  prop- 
erty of  a  railroad  company  in  the  same  county  at  its  full  value,  but 
assessed  the  tangible  property  of  the  said  company  at  above  fifty  per- 
cent of  its  real  value;  it  appearing  that  the  sum  of  the  taxes  as- 
sessed against  the  company  was  no  more  than  it  would  be  required  to 
pay  if  both  its  tangible  and  intangible  properties  were  assessed  at  sev- 
enty-five percent  of  its  real  value,  the  company  had  no  cause  of  com- 
plaint on  the  ground  of  unjust  discrimination.    Id. 

Taxes. 

Payment  of.    See  Evidence,  28. 

Tax  Deed. 

Possession  under.    See  Limitation,  6. 

Telegraph  and  Telephone. 

Mental  anguish.     See  Damages,  6;  Foreign  Law,  2,  8. 
Loss  of  rents.    See  Damages,  7. 
1.  The  duty  of  a  telegraph  company   is  imposed  by  its  contract  for  the 


Index.  721 

Telegraph  and  Telephone — Continued. 

transmission  of  a  message,  and  not  by  any  general  law;  hence,  a  con- 
tract to  promptly  deliver  a  message  to  the  addressee  as  a  certain  town 
would  not  require  the  company  to  deliver  the  message  at  the  residence 
of  the  addressee  seven  miles  distant  in  the  country.  Western  U.  Tel. 
Co.  v.  Shockley,  30. 

2.  An  exception  was  properly  sustained  to  a  petition  in  a  suit  against  a 

telegraph  company  for  damages  arising  from  delay  in  delivering  a 
message  when  it  appeared  from  the  allegations  of  the  petition  that  the 
anxiety  and  mental  anguish  suffered  by  the  plaintiff  was  not  caused 
by,  but  merely  prolonged  by,  the  negligence  of  the  defendant.  Good- 
hue v.  Western  U.  Tel.  Co.,  207. 

3.  Where  it  appeared  from  the  evidence  that  but  for  the  negligence  of  a 

telegraph  company  in  failing  to  transmit  a  message  the  funeral  of 
plaintiff's  father  could  and  would  have  been  postponed  until  the  plain- 
tiff arrived,  the  plaintiff  is  entitled  to  recover  for  the  mental  suffer- 
ing caused  by  being  deprived  of  seeing  his  father  before  he  was  buried. 
Western  U.  Tel.  Co.  v.  McDonald,  472. 

4.  A  telegraph  company  may  be  liable  in  damages  for  so  constructing  and 

maintaining  its  wires  as  to  subject  them  to  contact  with  other  wires, 
or  for  delay  in  discovering  and  removing  such  trouble,  whereby  the 
transmission  of  a  message  may  be  prevented.    Id.  v 

5.  A  telegram  worded  as  follows:     "Rent  building  if  you  think  best,"  was 

sufficient  to  show  that  the  addressee  had  been  negotiating  to  rent  the 
sender's  building,  that  the  addressee  was  authorized  to  rent  said  build- 
ing, and  that  damages  might  result  to  the  sender  if  the  telegraph 
company  failed  to  deliver  the  message  and  the  building  was  not 
rented.     Western  U.  Tel.  Co.  v.  Williams,  267. 

Tenant  in  Common. 

Contract  for  locative  interest.    See  Contract,  IS. 

1.  One  owning  an   interest  in  growing  timber  only  as  tenant  in  common 

thereof  with  the  owner  of  the  land,  had  a  right  to  cut  and  remove  the 
timber  to  the  extent  of  his  interest.    Hat  ton  v.  Bodan  Lumb.  Co.,  479. 

2.  Under  certain  circumstances  equity  will  set  off  to  the  vendee  of  a  tenant 

in  common  the  particular  part  of  the  whole  conveyed  to  him,  but  in 
no  case  will  a  deed  by  one  tenant  in  common  to  a  specified  portion  of 
the  common  estate  be  permitted  to  prejudice  the  rights  of  other  co- 
tenants  or  their  grantees.     Hawkins  v.  Hobson,  118. 

3.  When  a  tract  of  land  is  owned  by  a  number  of  tenants  in  common  and 

some  of  said  tenants  convey  a  specified  part  of  the  entire  tract  to  one 
grantee,  and  afterwards  the  same  tenants  in  common  convey  to  another 
grantee  another  and  different  specified  part  of  the  entire  tract,  each 

f ran  tee  will  take  respectively  the  interests  of  the  grantors  in  the  speci- 
ed  and  particular  tract  conveyed  to  him.  The  first  grantee  will  not 
be  allowed,  in  the  absence  of  possession,  improvements  or  any  other 
equity,  to  appropriate  the  entire  interest  of  the  grantor  in  the  entire 
tract.    Id. 

Tender. 

Of  purchase  money.    See  Trusts,  2;  Vendor  and  Purchaser,  9. 

Timber. 

Right  to  cut  and  remove.     See  Tenant  in  Common,  1. 

Time  Checks. 

Payable  in  merchandise.  See  Constitutional  Law,  1. 
1.  Nonnegotiable  time  checks  issued  by  an  employer  to  its  employes,  with 
the  verbal  but  express  understanding  that  they  were  payable  only  in 
merchandise,  are  not  collectible  in  money  either  by  the  employe  to 
whom  issued  or  by  his  assignee,  unless  payment  in  merchandise  had 
been  demanded  and  the  demand  wrongfully  refused.  Aftoyac  River 
Lumb.  Co.  v.  Payne,  327. 
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2.  In  a  suit  upon  time  checks  by  an  assignee  thereof,  evidence  considered, 

and  held  to  raise  an  issue  of  fact  which  should  have  been  submitted  to 
the  jury  as  to  whether  or  not  said  checks  were  issued  by  the  employer 
with  the  understanding  and  agreement  on  the  part  of  the  employes  to 
whom  issued  that  said  checks  were  payable  only  in  merchandise.     Id. 

3.  One  suing  upon  nonnegotiable  time  checks  must  prove  that  he  has  ac- 

quired the  right  and  title  of  the  original  owner;  mere  possession  doea 
not  raise  a  presumption  of  ownership.    Id. 

Title. 

Defect  in.    See  Agency,  10. 

Warranty  of.    See  Covenants,  1,  2. 

Statements  as  to  validity.    See  False  Representations,  1. 

Curing  defects.     See  Vendor  and  Purchaser,  2. 

Failure  of.     See  Vendor  and  Purchaser,  4,  5,  7,  8. 

Lien  for  purchase  money.    See  Vendor  and  Purchaser,  10,  11,  IS. 

Action  to  divest.    See  Verdict,  2. 

Trespass  to  Try  Title. 

Apportionment  of  cost.    See  Costs,  1. 
Removing  timber  from  land.     See  Injunction,  4,  5. 
Admissibility  of  deed.    See  Recorded  Deed,  1,  2. 
Tender  of  payment.    See  Trusts-,  2. 

1.  When  both  parties  in  trespass  to  try  title  claim  under  plaintiffs'  ances- 

tor as  common  source,  it  is  not  necessary  for  plaintiffs  to  connect 
themselves  with  the  sovereignty  of  the  soil.  StephenviUe  Oil  Mill  v. 
McNeill,  253. 

2.  The*  issue  in  a  suit  of  trespass  to  try  title  being  one  of  boundary,  it  was 

permissible  for  defendant  to  prove  a  mistake  in  the  field  notes  of  an 
adjacent  tract  of  land,  and  the  true  position  of  a  line  of  said  tract 
which  was  called  for  in  his  own  deed  and  constituted  one  of  his  own 
boundaries.     Snow  v.  Gallup,  572. 

3.  For  the  purpose  of  identifying  the  unsold  balance  or  remainder  of  a  large 

tract  of  land,  evidence  may  be  introduced  of  the  tracts  previously 
sold,  and  the  party  claiming  such  remainder,  for  the  purpose  of  prov- 
ing the  true  boundaries  of  such  tracts,  may  introduce  evidence  correct- 
ing mistakes  in  the  field  notes  of  sudh  tracts  as  contained  in  the  deeds 
thereto,  and  this  may  be  done  under  a  plea  of  not  guilty  in  trespass 
to  try  title,  and  without  regard  to  the  statutes  of  limitation  or  the 
doctrine  of  stale  demand.    Id. 

Trespasser. 

Possession  by.    See  Limitation,  1. 

Fright  occasioned  by.    See  Question  of  Fact,  1. 

Trusts. 

Confidential  relation.  See  Evidence,  SI;  Fraud,  2. 
Adverse  possession  by  trustee.  See  Limitation,  1. 
Land  held  for  school  purposes.     See  School  Land,  S. 

1.  It  seems  that  one  negotiating  a  purchase  of  land  who  agrees  beforehand 

with  another  also  desiring  to  purchase  a  part  of  same  that  he  will,  on 
obtaining  deed  to  the  whole  to  himself,  convey  to  the  other  the  part 
the  latter  desired  to  buy  at  the  price  paid  by  himself  therefor,  was 
more  than  a  mere  parol  agreement  to  sell,  but  constituted  such  pur- 
chaser, on  obtaining  title,  a  holder  of  such  part  in  trust  for  the  one 
to  whom  he  had  promised  to  convey.     Hoffman  v.  Buchanan,  368. 

2.  Plaintiff,  claiming  land  on  the  ground  that  defendant  had  purchased  and 

paid  for  it  under  an  agreement  to  convey  it  to  him  on  payment  of 
the  same  purchase  price,  could  not  recover  it  in  trespass  to  try  title 
without  tendering  such  payment.    Id. 

Unliquidated  Damages. 

Presentation  of  claim  against  estate.     See  Administration,  1. 
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Value. 

Comparison  with  other  lands.     See  Evidence,  SO. 

1.  Where,  in  a  suit  for  the  value  of  a  car'oad  of  coke  converted  by  the  de- 

fendant, the  only  testimony  as  to  its  value  was  that  of  witnesses  who, 
on  cross-examination,  admitted  that  they  had  not  seen  the  coke  and 
did  not  know  its  quantity  or  quality  except  from  the  invoices  in  the 
possession  of  the  plaintiff,  the  evidence  as  to  the  value  of  the  prop- 
erty was  insufficient  to  support  a  verdict  against  the  defendant.  Tex- 
arkana  d  Ft.  8.  Ry.  Co.  v.  Heches  Iron  Works,  249. 

2.  In  an  action  to  set  aside  a  deed  to  the  grantor's  interest  in  an  estate  on 

the  ground  of  inadequacy  of  the  consideration  received,  the  issue  could 
only  be  determined  by  ascertaining  the  value  of  the  property  conveyed 
and  of  that  received,  and  in  ascertaining  these  facts  the  enquiry 
should  be  as  to  the  market  value  and  not  the  intrinsic  value  of  the 
property  at  the  time  of  the  transaction.  The  value  of  an  interest  in 
an  estate  can  only  be  ascertained  by  ascertaining  the  market  value  of 
the  excess  over  and  above  the  indebtedness  of  the  estate.  Koppe  v. 
Koppe,  204. 

Vendor  and  Purchaser. 

Sale  of  county  school  land.     See  Agency,  4-8. 

Contract  not  assignable.    See  Contract,  6. 

Warranty  of  title.     See  Covenants,  1,  2. 

Rescission  of  sale.    See  Damages,  1;  Estoppel,  1,  2. 

Statements  as  to  title.     See  False  Representations,  1. 

Purchaser  from  heirs.     See  Innocent  Purchaser,  1. 

Contract  to  pay  sum  out  of  proceeds.    See  Statute  of  Frauds,  1. 

1.  An  agreement  by  one  party  to  make  a  deed  of  conveyance  with  covenant 

of  warranty  can  not  be  fulfilled  by  tendering  a  deed  from  some  one 
else.  Rights  growing  out  of  contract  which  involve  relations  of  per- 
sonal confidence  can  not  be  transferred  by  either  party  without  the 
consent  of  the  other.     Smith  v.  Pitts,  98. 

2.  When,  in  a  contract  to  convey  land,  the  vendor  had  bound  himself  to  pro- 

cure a  release  of  certain  outstanding  vendor's  lien  notes,  or  furnish 
satisfactory  evidence  that  said  notes  had  been  paid,  and  it  was  pro- 
vided that  upon  failure  to  do  either  the  contract  might  be  annulled 
by  the  vendee,  a  mere  declaration  by  the  vendor  that  he  was  unable 
to  procure  a  release  would  not  be  conclusive  of  that  question,  and 
would  not  be  sufficient  to  defeat  a  suit  to  divest  out  of  the  vendor 
such  title  as  he  had  to  the  land.    Durham  v.  Breathtoit,  38. 

3.  An  executory  contract  for  the  sale  of  land  may  be  lawfully  assigned  or 

transferred  to  another  by  the  vendee.    Id. 

4.  A  deed,  though  reserving  an  express  lien  for  purchase-money  notes,  is  an 

executed  contract  so  far  as  concerns  the  right  of  the  vendee  to  avoid 
payment  by  reason  of  failure  of  title.  A  plea  setting  up  such  defense 
must  show,  not  merely  that  the  title  of  the  vendor  apparent  of  ^record 
was  imperfect,  but  that  the  superior  title  was  in  another  and  the 
vendee  liable  to  eviction,  and  that  he  had  not  undertaken  to  accept  an 
imperfect  title  in  reliance  on  the  warranty  of  his  grantor.  Bleuntt  v. 
Greene,  688. 

5.  Though  the  vendee  might  defend  against  payment  of  purchase-money  on 

failure  of  the  vendor  to  furnish  abstracts  showing  good  title  in  him- 
self by  the  records,  which  defense  he  had  plead,  no  error  in  this  re- 
spect appeared  from  sustaining  exceptions  to  a  further  and  insufficient 
plea  by  him  of  actual  failure  of  title.  Error  in  disallowing  the  former 
defense  must  be  based  on  the  rulings  on  that  issue,  such  as  the  rejec- 
tion of  evidence  offered  to  sustain  it.     Id. 

6.  Plaintiffs  entered  into  a  contract  with  defendant  to  convey  to  him  a  large 

body  of  land  containing  several  different  tracts  at  a  certain  price  per 
acre;  in  some  of  the  tracts  plaintiffs  owned  only  undivided  interests; 
the  contract  recited  that  all  of  the  lands  were  situated  in  one  solid 
body,  but  that  if  it  should  be  discovered  they  were  not  so  situated, 
then  the  defendant  might  at  his  option  refuse  to  take  any  or  all  of 
said  tracts   and   that   plaintiffs  should  proceed  to  have  the  unparti- 
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tioned  tracts  duly  partitioned;  the  boundaries  of  the  entire  body  of 
land  were  established  by  a  survey,  plaintiffs  taking  their  proportionate 
parts  of  the  undivided  surveys  and  including  them  within  the  bounda- 
ries so  as  to  make  a  solid  body.  Afterwards  plaintiffs  executed  to  de- 
fendant a  deed  to  the  entire  body  of  land  as  surveyed,  and  defendant 
paid  the  purchase  money  for  all  the  land  except  that  included  in  the 
unpartitioned  tracts,  as  to  which  he  executed  on  the  same  day  a  con- 
tract acknowledging  a  vendor's  lien  to  secure  the  payment  of  the  pur- 
chase money  therefor,  said  money  to  be  paid  whenever  proper  deeds 
or  decrees  of  partition  were  procured  by  and  between  the  plaintiffs 
and  the  other  owners  of  said  tracts;  said  contract  required  the  plain- 
tiffs to  procure  a  partition  of  said  tracts  as  soon  as  practicable  and  to 
secure  such  deeds  or  decrees  of  partition  as  would  meet  with  the  ap- 
proval of  defendant;  it  further  provided  that  the  vendee,  defendant, 
should  remain  in  possession  of  the  lands  described  in  the  deed  without 
rent  for  the  use  of  any  portion  thereof  until  said  deeds  or  decrees  of 
partition  were  obtained.  Thereafter  plaintiffs  filed  a  suit  for  parti- 
tion against  the  other  owners  of  the  undivided  tracts;  defendant  was 
a  party  to  said  suit  because  of  his  possessory  right;  plaintiffs  sought 
in  said  partition  to  have  the  lands  embraced  in  their  deed  to  the  de- 
fendant awarded  to  them  and  to  him,  but  in  this  they  failed,  and 
there  was  awarded  to  them  a  tract  disconnected  from  the  other  lands 
described  in  their  said  deeds;  defendant  thereupon  refused  to  accept  or 
pay  for  the  shafe  of  land  awarded  to  him  and  to  the  plaintiffs  in  the 
partition  decree,  on  the  ground  that  it  was  disconnected  from  the  other 
tracts  described  in  his  deed;  he  also  refused  to  reconvey  to  plaintiffs 
their  interest  in  the  unpartitioned  tracts  conveyed  to  him  by  their 
deed,  or  to  release  to  plaintiffs  the  title  vested  in  him  by  the  decree 
of  partition  to  the  land  awarded  to  plaintiffs  and  to  him  by  said  de- 
cree. In  a  suit  by  the  vendors  against  the  vendee  to  cancel  their 
deed  to  him  in  so  far  as  it  conveyed  to  him  their  interests  in  the  un- 
divided tracts,  and  for  rents,  pleadings  of  plaintiffs  considered,  and 
held  not  subject  to  general  demurrer  on  the  ground  that  it  appeared 
therefrom  that  the  original  contract  of  sale  containing  the  option  pro- 
vision was  abrogated  by  the  subsequent  deed  and  vendor's  lien  contract, 
and  that  plainliffa  were  absolutely  bound  thereby  to  have  such  parti- 
tion made  as  was  satisfactory  to  defendant,  and  until  this  was  done 
defendant  could  hold  the  land  embraced  in  the  deed  without  paying 
either  the  purchase  money  or  rent  therefor.  Under  said  pleadings  the 
original  contract  of  sale,  the  subsequent  deed  and  vendor's  lien  con- 
tract should  all  be  construed  together.     Weil  <£  Martinez9  440. 

7.  Where,  by   the  terms  of  a  contract  for   the  sale  of  certain   lands,   the 

vendee  is  allowed  the  option  to  reject  portions  of  the  land  if  the  title 
thereto  did  not  prove  satisfactory  to  him,  and  the  vendee  took  posses- 
sion and  occupied  all  of  said  lands  pending  the  perfecting  of  the  title, 
the  vendee  would  be  liable  for  the  rental  value  of  such  lands  as  he 
declined  to  take  only  from  the  date  of  his  final  rejection  of  the 
same.    Id. 

8.  Where,  under  a  contract  of  sale  of  land,  the  vendee  takes  possession  and 

makes  permanent  and  valuable  improvements  thereon  in  good  faith 
pending  the  perfecting  of  the  title,  upon  failure  of  the  vendors  to  make 
title  as  stipulated  in  the  contract,  the  vendee  would  be  entitled  to  re- 
cover the  value  of  the  improvements  so  made,  not  to  exceed,  however, 
the  value  alleged  in  his  pleading.    Id. 

9.  In  an  action  by  a  vendor  to  recover  from  his  vendee  the  possession  of 

certain  land  which  the  vendee  had  refused  to  pay  for,  an  offer  by  the 
vendee  to  comply  with  his  contract  and  a  tender  of  the  money  in  court 
comes  too  late  when  made  six  years  after  the  suit  was  filed  and  after 
the  land  had  very  much  enhanced  in  value.  Id. 
10.  One  who  furnished  money  to  a  purchaser  of  land  to  discharge  notes  se- 
cured by  a  vendor's  lien  retained  in  the  deed  by  a  former  vendor  and 
of  which  such  purchaser  had  assumed  the  payment,  under  an  agree- 
ment with  the  latter  subrogating  him  as   security   for  the  money  so 
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furnished  to  the  lien  securing  the  notes  so  discharged,  acquired  a  lien 
only,  and  not  the  superior  legal  title.  He  could  not  rescind  the  former 
sale  for  nonpayment,  but  was  compelled  to  resort  to  foreclosure  of  his 
lien,  to  which  action  a  subsequent  purchaser  of  the  land  was  a  neces- 
sary party,  and*  hence  could  not  recover  in  an  action  of  trespass  to 
try  title,  the  land  and  the  limber  growing  therein  from  one  who  had 
purchased  such  growing  timber  from  the  holder  of  the  title  of  the 
original  vendee.  The  latter  was  entitled  to  recover  the  timber  and 
damages  for  the  issuance,  in  such  action,  of  an  injunction  restraining 
him  from  removing  it.    Hat  ton  v.  Bodan  Lumb.  Co.,  478. 

11.  A  sold  land  to  B,  reserving  in  his  deed  a  lien  to  secure  notes  given  for 

the  purchase  money.  B  sold  to  C,  who  assumed  the  payment  of  such 
purchase-money  notes.  C  conveyed  the  growing  timber  on  the  land  to 
D  and  afterwards  sold  the  land  itself  to  E,  who  in  turn  assumed  the 
notes,  and  who  furnished  the  money  with  which  C  paid  them  off. 
Held,  that  E,  if  entitled  to  subrogation  to  the  lien  of  the  notes  by  ar- 
rangement with  C,  did  not  thereby  become  the  legal  owner  of  the  tim- 
ber as  against  D,  nor  entitled  to  recover  it  from  him,  together  with 
the  land,  in  an  action  of  trespass  to  try  title.    Id. 

12.  Where  notes  for  purchase  money  of  land  were  paid  by  a  subsequent  pur- 

chaser, who  had  assumed  them,  with  money  advanced  for  the  purpose 
by  another,  the  lien  is  discharged  in  the  absence  of  an  agreement  be- 
tween them  that  it  shall  be  kept  alive  for  the  protection  of  the  per- 
son so  advancing  the  money,  and  he  be  subrogated  thereto.     Id. 

13.  Promissory  notes  given  for  the  purchase  money  of  certain  town  lots  con- 

tained the  following  recital:  "Secured  by  S.  E.  and  S.  W.  quarter  of 
N.  E.  block  of  out-lot  70."  Held,  sufficient  to  constitute  a  reservation 
of  an  express  lien  upon  the  property  sold,  with  the  consequence  that 
the  superior  title  remained  in  the  vendor  until  the  notes  were  paid. 
Buckley  v.  Runge,  322. 

14.  After  the  lapse  of  thirty  years  it  will  be  presumed  that  notes  given  for 

the  purchase  money  of  land  have  been  paid,  but  this  presumption  may 
be  overcome  by  evidence  of  nonpayment.  Evidence  as  to  nonpayment 
considered,  and  held  insufficient  to  warrant  a  peremptory  instruction 
for  the  heirs  of  the  vendor,  but  to  raise  an  issue  of  fact  which  should 
have  been  submitted  to  the  jury.    Id. 

15.  The  mere  fact  that  frequent  demands  were  made  for  the  payment  of  pur- 

chase-money notes  after  maturity  will  not  constitute  an  election  to 
rely  upon  the  lien  or  a  waiver  of  the  right  of  rescission  where  the 
lien  was  an  express  one  and  not  merely  implied.    Id. 

16.  A  vendor  who  has  conveyed  land  by  a  deed,  retaining  a  lien  to  secure  the 

purchase  money,  can  not  take  a  reconveyance  of  a  part  of  the  land 
from  the  vendee  in  part  payment  of  the  purchase  money,  and  subse- 
quently convey  the  part  so  reconveyed  to  him  to  a  third  person,  to 
the  prejudice  of  one  who  had  acquired  an  equitable  interest  in  the 
land  at  the  time  of  such  reconveyance,  which  fact  was  known  to  the 
parties  at  the  time.  A  partial  rescission  of  an  entire  contract  can  not 
be  made  to  the  prejudice  of  innocent  third  parties;  there  must  be  a 
total  rescission  or  none  at  all.  Bonner  Memorial  Home  v.  Collin 
County  Nat' I  Bk.f  313. 

17.  Where  a  person  lends  money  to  a  purchaser  of  land  upon  an  agreement 

and  understanding  between  them  that  the  money  should  be  applied  on 
the  vendor's  lien  notes  owing  by  the  purchaser  for  said  land,  the 
lender  will  be  subrogated  pro  tanto  to  rights  of  the  vendor,  the  owner 
of  said  notes;  and  this,  though  the  money  was  in  fact  applied  by  the 
vendor,  contrary  to  the  instructions  of  the  vendee,  to  other  indebtedness 
of  the  vendee  to  the  vendor.    Id. 

18.  Tracts  of  land  conveyed  by  a  vendee  during  the  existence  of  a  vendor's 

lien  on  the  same  should  be  subjected  to  the  satisfaction  of  the  lien  in 
the  inverse  order  of  the  conveyances.  Decree  affirmed  in  a  case  involv- 
ing the  adverse  rights  and  equities  of  a  vendor  and  vendee  and  subse- 
quent vendees  and  lienholders  under  a  partial  rescission  of  the  sale  by 
the  original  vendor  and  vendee.    Id. 
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19.  It  matters  not  how  fraudulent  a  transaction  may  have  been  by  which  a 
vendee  induced  a  vendor  to  accept  a  reconveyance  of  the  property  and 
to  cancel  and  surrender  the  notes  given  in  consideration  therefor,  the 
vendor  would  not  be  entitled  to  keep  the  property  and  also  recover  of 
the  vendee  as  actual  damages  the  amount  of  the  notes  therefor,  in  the 
absence  of  allegation  and  proof  that  the  property  reconveyed  was  not 
worth  the  amount  of  the  notes  surrendered.     T  hour  on  v.  Skirvin,  105. 

Venue. 

Pendency  of  another  suit.    See  Injunction,  1. 

Verdict. 

1.  A  court  has  no  right  to  v  pass  upon  any  issue  of  fact  upon  which   the 

jury  has  failed  to  return  a  finding,  no  matter  how  conclusive  the  evi- 
dence may  be.     Smith  v.  Pitts,  98. 

2.  When  a  third  person  is  made  a  party  defendant  because  a  stakeholder  in 

an  executory  contract  for  the  sale  of  land,  a  general  verdict  for  the 
plaintiff,  when  read  in  the  light  of  the  charge  in  an  action  to  divest 
the  title  out  of  the  defendant,  may  authorize  a  judgment  disposing  of 
the  rights  of  the  stakeholder.    Durham  v.  Breathwit,  39. 

Verified  Aocount. 

1.  Where,  in  a  suit  upon  a  verified  account,  the  defendant  in  his  sworn  an- 
swer admitted,  in  effect,  that  the  account  was  correct  as  far  as  it 
went,  but  that  he  was  entitled  to  a  certain  credit  which  did  not  ap- 
pear in  the  account,  the  burden  of  proof  was  upon  the  defendant  to 
establish  his  defense,  and  when  the  evidence  upon  the  trial  consisted 
only  of  the  verified  account  and  the  sworn  answer  of  defendant,  the 
plaintiff  was  entitled  to  judgment  for  the  balance  shown  by  the  veri- 
fied account.     Blackwcll  Durham  Tobacco  Co.  v.  Jacobs,  295. 

Waiver. 

Of  protest  and  notice.     See  Notes  and  Bills,  2,  3. 
Of  right  to  remove  cause.     See  Removal  of  Causes,  1. 

Warehouseman. 

Custody  of  dangerous  goods.     See  Carriers  of  Goods,  7-10, 

Warranty. 

Recovery  against  warrantor.    See  Costs,  1 
Action  for  breach.     See  Covenants,  1,  2. 

Waste. 

Proceedings  to  stay.     See  Injunction,  4,  5;  Pleading,  S. 
Cutting  timber.     See  Tenants  in  Common,  1. 

Water  Company. 

1.  In  a  suit  by  a  city  against  a  water  company  for  the  forfeiture  of  its 
franchise  because  of  failure  to  comply  with  its  contract  to  supply  the 
inhabitants  of  the  city  with  water  suitable  for  domestic  consumption, 
and  to  supply  the  city  with  a  certain  water  pressure  sufficient  for  fire 
protection,  evidence  considered,  and  held  sufficient  to  support  the 
judgment  of  the  court  forfeiting  the  franchise  and  appointing  a  re- 
ceiver for  the  company.  Gainesville  Water  Company  v.  City  of  Gaines- 
ville, 257. 

Waters. 

Use  of  by  landowner.    See  Riparian  Rights,  1. 
Franchise  for  supplying.     See  Water  Company,  1. 

Ways. 

Right  to  repair.     See  Easement,  1. 
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Wills. 

Delay  in  probating.    See  Adoption,  1. 
Abandoning  contest.     See  Contract,  3. 

1.  Under  the  provisions  of  article  1881,  Revised  Statutes,  a  purchaser  from 

a  devisee* is  entitled  to  have  the  will  probated  when  the  same  consti- 
tutes an  essential  link  in  his  chain  of  title;  such  right  in  the  pur- 
chaser is  not  dependent  on  the  existence  of  the  same  right  in  the  de- 
visee; the  latter  may  have  lost  his  right  by  his  default  in  presenting 
the  will  for  probate  within  the  four  years  prescribed  by  the  statute, 
while  the  purchaser  may  at  the  same  time  have  the  right  because  of 
his  want  of  knowledge  of  the  existence  of  the  will.  The  purchaser  is 
not  necessarily  chargeable  with  the  laches  or  default  of  the  devisee. 
St.  Mary' 8  Orphan  Asylum  of  Texas  v.  Masterson,  646. 

2.  A  purchaser  of  land  many  years  after  the  death  of  the  ancestor  from  one 

who  represented  that  he  acquired  the  land  as  an  heir  and  not  as  a 
devisee,  and  who,  together  with  the  surviving  wife  and  other  children, 
had  held  and  dealt  with  the  property  for  twenty-one  years  in  the  same 
proportions  as  they  would  have  held  and  claimed  under  the  statute  of 
descent  and  distribution,  should  be  held  not  guilty  of  laches  or  "de- 
fault" in  presenting  the  will  for  probate  when  he  does  so  promptly 
after  learning  that  a  will  in  fact  existed.     Id. 

3.  When  a  will  is  an  essential  link  in  a  chain  of  title  to  land,  the  owner 

of  the  land  is  entitled  to  a  judgment  of  probate;  and  an  offer  of  re- 
lease by  those  claiming  adversely  under  the  will  is  not  a  substitute 
for  such  judgment  and  can  not  deprive  him  of  his  right  thereto.     Id. 

4.  It  is  the  policy  of  the  law  to  enforce  the  timely  probate  of  wills,  and  one 

who  has  the  custody  of  a  will  and  refrains  for  the  statutory  period 
from  presenting  it  for  probate,  for  personal  considerations  or  because 
he  believes  his  title  to  be, safe  without  it,  is  in  default  within  the 
meaning  of  the  statute.    Id. 

5.  In  determining  which  of  two  wills  executed  by  the  same  testator  on  the 

same  day  was  executed  last,  extrinsic  evidence  should  not  be  consid- 
ered when  intrinsic  evidence  exists.     Id. 

6.  Each  of  two  wills  executed  by  the  same  testator  on  the  same  day  con- 

tained a  revoking  clause;  the  clause  in  one  was,  "Hereby  revoking  all 
others  which  I  may  have  heretofore  made;"  the  clause  in  the  other 
was,  "Hereby  revoking  all  other  wills  that  I  have  heretofore  made." 
Held,  the  phraseology  of  the  clause  last  quoted  indicated  that  the  will 
in  which  it  was  used  was  the  will  last  executed.    Id. 

7.  Each  of  two  wills  executed  by  the  same  testator  on  the  same  day  named 

the  surviving  wife  as  one  of  the  executors,  but  in  one  will  two  other 
executors  were  named,  and  in  the  other  three  other  executors  were 
named;  both  wills  contained  a  provision  that  the  "wife  and  any  two  of 
the  other  executors"  should  have  power  to  make  sales  of  property. 
Held  to  indicate  that  the  will  appointing  the  wife  and  three  other  ex- 
ecutors was  executed  last.    Id. 

8.  Evidence  considered,  and  held  sufficient  to  require  the  probate  of  a  will, 

although  offered  for  probate  twenty-one  years  after  death  of  the  testa- 
tor.   Id. 

9.  A  testator  declared  in  his  will   that  the  property   disposed  of  by  him 

therein  was  his  separate  property,  and  devised  to  his  wife  one-fifth 
of  the  same;  the  property  was  in  fact  community  property,  and  the 
children  knowing  such  to  be  the  case,  gave  their  mother  one-half  of 
the  property.  Held,  the  act  of  the  wife  in  accepting  one-half  the  prop- 
erty was  not  necessarily  a  renunciation  of  the  will.  Id. 
10.  If  a  party  has  a  legal  right  to  have  a  will  probated,  the  motives  which 
actuate  him  are  immaterial.    Id. 

Witnesses. 

Impeachment  on  immaterial  matter.    See  Evidence,  S. 
Leading  questions  to.    See  Evidence,  4,  5. 

Writ 

Protection  of  officer  by.    See  Officers,  1. 
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Writ  of  Error. 

Dismissal  of.     See  Practice  on  Appeal,  1. 

Written  Instrument. 

Oral  promise  not  to  enforce.     See  Xotes  and  Bill*,  1. 


1 


